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FAC 97-03 | TEM SUMMARY

Federal Acquisition Grcular (FAC) 97-03 anends the Federal
Acqui sition Regul ation (FAR) as specified bel ow

ltem | —Part 30 Devi ations (FAR Case 97-014)

This final rule anends FAR 1.402 to renove the prohibition
agai nst authorizing deviations fromFAR Part 30, Cost Accounting
St andards Adm ni stration, except for subsections 30.201-3 and
30.201-4, or the Cost Accounting Standards Board rul es and
regul ations.

Repl acenent pages: 1-9 thru 1-13.

ltem Il —Informati on Technol ogy Management Reform Act
of 1996 (FAR Case 96-319)

The interimrul e published on August 8, 1996, as Item| of
FAC 90-41 is converted to a final rule. This rule inplenents the
| nformati on Technol ogy Managenent Reform Act of 1996 (Division E
of Public Law 104-106). The final rule differs fromthe interim
rule in that it nakes a clarifying revision to paragraph (c) of
the definition of “information technol ogy” at FAR 2.101.

Repl acenent pages: 2-3 and 2-4.

ltem 111 —Final Overhead Settlement (FAR Case 95-017)

This final rule anends FAR Parts 4, 42, and 52 to inprove the
process of final settlenent of contractor indirect cost rates
under cost-rei nbursenment contracts by (1) extending the tinme
period within which a contractor nmust submt an indirect cost rate
proposal from90 days to 6 nonths after the end of the
contractor’s fiscal year, (2) permtting extensions to the 6-nonth
time period for exceptional circunstances only, and (3) providing
a specific reference to the Defense Contract Audit Agency panphl et
t hat contai ns gui dance on what generally constitutes an adequate
final indirect cost rate proposal and supporting data.

Repl acenent pages: 4-7 and 4-8; 42-11 thru 42-16; 52-77 and
52-78; and 52-81 thru 52-84.

| tem | V—Reor gani zati on of FAR Part 13, Sinplified
Acqui sition Procedures (FAR Case 94-772)

This final rule revises FAR Part 13 to reorgani ze its
contents in a nore process-oriented manner and to enphasi ze the
use of electronic contracting and the Gover nnentw de conmer ci al



purchase card. FAR Part 52 is anended to permt agency provisions
and clauses to be incorporated by reference in solicitations and
contracts, if the full text of the provisions and cl auses may be
accessed electronically by prospective contractors. A new cl ause
is added at FAR 52.213-4 for use in sinplified acquisitions; the
clause is a conpilation of the required and nost conmonly used
clauses that apply to sinplified acquisitions, and nay be used in
Iieu of individual clauses prescribed in the FAR

Repl acenent pages: Structure iii and iv; 4-9 and 4-10; 6-1 and
6-2; 8-3 and 8-4; 12-1 thru 12-4; 12-7 and 12-8; 13-1 thru 13-12
(13-13 added); 16-17 thru 16-20; 19-49; 32-49 and 32-50; 41-3 and
41-4: 43-3 and 43-4;: 49-1 and 49-2; 49-21 and 49-22; 52-1 and
52-2; 52-9 and 52-10; 52-43 thru 52-44.2; 52-363 thru 52-365;
Matrix 7 and 8; 53-5 and 53-6; and 53-9 and 53-10.

Item V—Reporting Trade Sanction Exenptions
(FAR Case 97-021)

This final rule anends FAR Subpart 25.10 to elimnate
requirements for agencies to notify Congress when exercising the
authority at FAR 25.1002(c) for exenption of certain procurenents
fromtrade sanctions inposed by the President. The rule instead
requires agencies to notify the United States Trade Representative
of such exenptions within 30 days after contract award.

Repl acenent pages: 25-15 thru 25-17.

ltem VI —New Mexi co Gross Receipts and Conpensati ng Tax
(FAR Case 97-018)

This final rule anends FAR 29.401-6 to identify the Defense
Speci al Weapons Agency as an agency that has entered into an
agreenment with the State of New Mexico regardi ng taxation

Repl acenent pages: 29-3 thru 29-5.

ltem VII —Compensation of Certain Contractor Personnel
(FAR Case 96-325)

The interimrule published on January 2, 1997, as Item XI of
FAC 90-45 is converted to a final rule with a mnor clarifying
anmendnment at FAR 31.205-6(p)(1). The rule inplenents Section 809
of the Fiscal Year 1997 National Defense Authorization Act (Pub.
L. 104-201). Section 809 places a Governnentw de ceiling of
$250, 000 per year on all owabl e conpensation costs for contractor
personnel in senior managenment positions under contracts awarded
during fiscal year 1997.

Repl acenent pages: 31-19 and 31-20.




Item VII I —I ndependent Research and Devel opment/Bi d and
Proposal Costs for Fiscal Year 1996 and Beyond (FAR Case
95-032)

This final rule anends the cost principle at FAR 31.205-18,
| ndependent Research and Devel opnent (I R&D) and Bid and Proposal
(B&P) Costs, and del etes FAR Subpart 42.10, Negotiating Advance
Agreenents for |ndependent Research and Devel opnent/Bid and
Proposal Costs. The rule renoves, for fiscal year 1996 and
beyond, the requirenents to calculate or negotiate a ceiling for
| R&DY B&P costs. In addition, the rule clarifies that costs
incurred in preparing, submtting, and supporting offers on
potential cooperative arrangenents are allowable to the extent
they are allocabl e, reasonable, and not otherw se unall owabl e.

Repl acenent pages: Structure vii and viii; 31-25 thru 31-27
(31-28 renoved); 42-1 and 42-2; and 42-17 thru 42-20.

Item | X—Travel Rei nmbursement (FAR Case 97-007)

This interimrule anends FAR 31.205-46 to raise, from$25 to
$75, the maxi mum travel expense anount that contractor personnel
may claimw thout providing a supporting receipt. This change is
consistent with a recent anendnent to the Federal Travel
Regul at i on.

Repl acenent pages: 31-39 and 31-40.

ltem X—Protests to GAO (FAR Case 97-009)

This final rule anends the protest procedures at FAR 33.101
and 33.104 to conformw th revisions nade to the Ceneral
Accounting Ofice Bid Protest Regul ati ons.

Repl acenent pages: 33-1 thru 33-6.

| tem XI —Novation and Rel ated Agreements
(FAR Case 95-034)

This final rule anends FAR Subpart 42.12 to expand and
clarify procedures for processing novation agreenents, and for
determ ni ng when use of a novation agreenent is appropriate.

Repl acenent pages: 42-1 and 42-2; 42-19 thru 42-28 (42-29
renoved); and 53-9 and 53-10.

Item XI I —Commercial Bills of Lading, Small Package
Shi pments (FAR Case 97-017)

This final rule anends FAR 47.303-17 to raise the threshold
for requiring receipted freight bills for small package shiprments
from $25 to $100, and the maxi num anount that the Government nay
pay for invoiced but unsupported transportation charges from $100



to $250. These increased anmounts are considered to nore
accurately reflect shipping costs in today s business environment.

Repl acenent pages: 47-15 and 47-16.

Item Xl || —Standard Form 1406, Preaward Survey of
Prospective Contractor—Quality Assurance
(FAR Case 96-022)

This final rule revises Standard Form 1406, Preaward Survey
of Prospective Contractor—Quality Assurance, to del ete references
to cancel ed specifications, and to conformthe | anguage in the
formto the current |anguage in FAR Part 46.

Repl acenent pages: 53-5 and 53-6; and 53-113 and 53-114.

ltem XI V—Techni cal Amendnments

Thi s docunent nakes technical corrections to FAR 19.811-1,
42.203, and the FAR Matrix at 52.215-15 and 52.215-17. Standard
Forns 33, 1435, 1436, and 1437 are reissued to reflect changes to
internal references as a result of the rewite of FAR Part 15.
Standard Form 279 is reissued to provide accounting for purchases
under the commercial test. The amendnents are as foll ows:

PART 19—SMALL BUSI NESS PROGRAMS

1. Section 19.811-1 is anended in the introductory text of
paragraph (c) by revising the first and second sentences to read
as follows:

19.811-1 Sole source.

* * * * *

(c) Except in procurenents where the SBA will nake advance
paynments to its 8(a) contractor, the agency contracting officer
may, as an alternative to the procedures in paragraphs (a) and (b)
of this subsection, use a single contract docunent for both the
prime contract between the agency and the SBA and its 8(a)
contractor. The single contract docunent shall contain the
information in paragraphs (b) (1), (2), and (3) of this
subsection. * * *

* * * * *

Repl acenent pages: 19-45 and 19-46.




PART 41—ACQUI SI TION OF UTILITY SERVI CES

41. 204 [ Corrected]

2. Section 41.204 is corrected in the second sentence of
paragraph (c)(2) by renoving the word “supplies” and inserting
“supplier”.

Repl acenent pages: 41-3 and 41-4.

PART 42—CONTRACT ADM NI STRATI ON
42.203 [ Anmended]

3. Section 42.203 is anended at the end of paragraph (a) by
removi ng “4.201(c)” and inserting “4.201(d)”.

Repl acenent pages: 42-3 and 42-4.

PART 52—SOLI CI TATI ON PROVI SI ONS AND CONTRACT CLAUSES

52.301 [ Anended]

4. Section 52.301 is anended at entries 52.215-15 and
52.215-17 by correcting the UCF entry to read “1” in each
i nst ance.

Repl acenent pages: Matrix 11 and Matrix 12.

PART 53—FORMS
53.204-2 [ Anmended]

5. Section 53.204-2 is anended in paragraph (a) by revising
the revision date to read “(Rev. 10/97)”.

Repl acenent pages: 53-5 and 53-6.

53.214 [ Anmended]

6. Section 53.214 is anended in paragraph (c) by revising
the revision date to read “(Rev. 9/97)".

Repl acenent pages: 53-5 and 53-6.

53.215-1 [ Anmended]

7. Section 53.215-1 is anmended in paragraph (c) by revising
the revision date to read “(Rev. 9/97)".

Repl acenent pages: 53-7 and 53-8.




53.249 [ Anended]

8. Section 53.249 is anended in paragraphs (a)(2), (a)(3),
and (a)(4) by revising the revision dates to read “(Rev. 9/97)",
and by renoving the |ast sentence of each paragraph.

Repl acenent pages: 53-9 and 53-10.

53.301-33, 53.301-279, 53.301-1435, 53.301-1436, and
53.301- 1437 [ Corrected]

9. Standard Fornms 33, 1435, 1436, and 1437 are reissued to
reflect changes to internal references as a result of the rewite
of FAR Part 15. Standard Form 279 is reissued to provide
accounting for purchases under the commercial test.

Repl acenent pages: 53-1 and 53-2; 53-5 thru 53-10; 53-29: 53-79;
and 53-165 thru 53-173.

Subscription Problenms Form

10. The formentitled “Subscription Problens,” which was
omtted fromthe 1997 FAR Reissue, is included in this FAC (2
copi es).
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PART 1—FEDERALACQUISITION REGULATIONS SYSTEM 1.404

appropriate FAR number and title. Supplementary mate-
rial for which there is no counterpart in the FAR shall be
codified using chapter, part, subpart, section, or subsec-
tion numbers of 70 and up (e.g., for the Department of
Interior, whose assigned chapter number in Title 48 is 14,
Part 1470, Subpart 1401.70, section 1401.370, or subsec-
tion 1401.301-70).

(b) Issuances under 1.301(a)(2) need not be published in
the Federal Register.

1.304 Agency control and compliance procedures.

(8 Under the authorities of 1.301(c), agencies shall
control and limit issuance of agency acquisition regulations
and, in particular, local agency directives that restrain the
flexibilities found in the FAR, and shall establish formal
procedures for the review of these documents to assure
compliance with this Part 1.

(b) Agency acquisition regulations shall not—

(1) Unnecessarily repeat, paraphrase, or otherwise
restate material contained in the FAR or higher-level agency
acquisition regulations; or

(2) Except as required by law or as provided in
Subpart 1.4, conflict or be inconsistent with FAR content.

(c) Agencies shal evaluate all regulatory coverage in
agency acquisition regulationsto determineif it could apply
to other agencies. Coverage that is not peculiar to one
agency shall be recommended for inclusion in the FAR.

Subpart 1.4—Deviationsfrom the FAR

1.400 Scope of subpart.

This subpart prescribes the policies and procedures for
authorizing deviations from the FAR. Exceptions pertain-
ing to the use of forms prescribed by the FAR are covered
in Part 53 rather than in this subpart.

1.401 Definition.

“Deviation” means any one or combination of the fol-
lowing:

(8) Theissuance or use of a poalicy, procedure, solicita-
tion provision (see definition in 52.101(a)), contract clause
(see definition in 52.101(a)), method, or practice of con-
ducting acquisition actions of any kind at any stage of the
acquisition process that is inconsistent with the FAR.

(b) The omission of any solicitation provision or con-
tract clause when its prescription requires its use.

(c) The use of any solicitation provision or contract
clause with modified or alternate language that is not autho-
rized by the FAR (see definitions of “modification” and
“dternate” in 52.101(a)).

(d) Theuse of asolicitation provision or contract clause
prescribed by the FAR on a “substantially as follows’ or
“substantially the same as’ basis (see definitions in

52.101(a)), if such use is inconsistent with the intent, prin-
ciple, or substance of the prescription or related coverage on
the subject matter in the FAR.

(e) The authorization of lesser or greater limitations on
the use of any solicitation provision, contract clause, policy,
or procedure prescribed by the FAR.

(f) The issuance of policies or procedures that govern
the contracting process or otherwise control contracting
relationships that are not incorporated into agency acquisi-
tion regulations in accordance with 1.301(a).

1.402 Poalicy.

Unless precluded by law, executive order, or regulation,
deviations from the FAR may be granted as specified in this
subpart when necessary to meet the specific needs and
reguirements of each agency. The development and testing
of new techniques and methods of acquisition should not be
stifled simply because such action would require a FAR
deviation. The fact that deviation authority is required
should not, of itself, deter agenciesin their development and
testing of new techniques and acquisition methods. Refer to
31.101 for instructions concerning deviations pertaining to
the subject matter of Part 31, Contract Cost Principles and
Procedures. Deviations are not authorized with respect to
30.201-3 and 30.201-4, or the requirements of the Cost
Accounting Standards Board (CASB) rules and regulations
(48 CFR Chapter 99 (FAR Appendix)). Refer to 30.201-5
for instructions concerning waivers pertaining to Cost
Accounting Standards.

1.403 Individual deviations.

Individual deviations affect only one contracting action,
and, unless 1.405(e) is applicable, may be authorized by
agency heads or their designees. The justification and
agency approval shall be documented in the contract file.

1.404 Classdeviations.

Class deviations affect more than one contracting action.
When it is known that a class deviation will be required on
apermanent basis, an agency should propose an appropriate
FAR revision to cover the matter. For civilian agencies
other than NASA, a copy of each approved class deviation
shall be furnished to the FAR Secretariat.

(a) For civilian agencies except NASA, class deviations
may be authorized by agency heads or their designees,
unless 1.405(e) is applicable. Delegation of this authority
shall not be made below the head of a contracting activity.
Authorization of class deviations by agency officialsis sub-
ject to the following limitations:

(1) An agency official who may authorize a class
deviation, before doing so, shall consult with the chairper-
son of the Civilian Agency Acquisition Council (CAA

1-9
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Council), unless that agency official determines that
urgency precludes such consultation.

(2) Recommended revisions to the FAR shal be
transmitted to the FAR Secretariat by agency heads or their
designees for authorizing class deviations.

(b) For DOD, class deviations shal be controlled,
processed, and approved in accordance with the Defense
FAR Supplement.

(c) For NASA, class deviations shall be controlled and
approved by the Associate Administrator for Procurement.
Deviations shall be processed in accordance with agency
regulations.

1.405 Deviations pertaining to treaties and executive
agreements.

(a) “Executive agreements,” as used in this section,
means Government-to-Government agreements, including
agreements with international organizations, to which the
United Statesis a party.

(b) Any deviation from the FAR required to comply
with atreaty to which the United States is a party is autho-
rized, unless the deviation would be inconsistent with FAR
coverage based on alaw enacted after the execution of the
treaty.

(c) Any deviation from the FAR required to comply
with an executive agreement is authorized unless the devi-
ation would be inconsistent with FAR coverage based on
law.

(d) For civilian agencies other than NASA, a copy of the
text deviation authorized under paragraph (b) or (c) of this
section shall be transmitted to the FAR Secretariat through
acentral agency control point.

(e) For civilian agenciesother than NASA, if adeviation
required to comply with atreaty or an executive agreement
is not authorized by paragraph (b) or (c) of this section, then
therequest for deviation shall be processed through the FAR
Secretariat to the Civilian Agency Acquisition Council.

Subpart 1.5—Agency and Public
Participation

1501 Solicitation of agency and public views.

1501-1 Definition.

“Significant revisions,” as used in this subpart, means
revisions that alter the substantive meaning of any coverage
in the FAR System having a significant cost or administra-
tive impact on contractors or offerors, or significant effect
beyond the internal operating procedures of the issuing
agency. Thisexpression, for example, does not include edi-
torial, stylistic, or other revisions that have no impact on the
basic meaning of the coverage being revised.

1-10 (FAC 97-03)

1.501-2 Opportunity for public comments.

(a) Views of agencies and nongovernmenta parties or
organizations will be considered in formulating acquisition
policies and procedures.

(b) The opportunity to submit written comments on pro-
posed significant revisions shall be provided by placing a
notice in the Federal Register. Each of these notices shall
include—

(1) Thetext of therevision or, if itisimpracticable to
publish the full text, a summary of the proposal;

(2) The address and telephone number of theindivid-
ual from whom copies of the revision, in full text, can be
requested and to whom comments thereon should be
addressed; and

(3) When 1.501-3(b) is applicable, a statement that
the revision is effective on atemporary basis pending com-
pletion of the public comment period.

(¢) A minimum of 30 days and, normally, at least 60
days will be given for the receipt of comments.

1.501-3 Exceptions.

(@) Comments need not be solicited when the proposed
coverage does not constitute a significant revision.

(b) Advance comments need not be solicited when
urgent and compelling circumstances make solicitation of
comments impracticable prior to the effective date of the
coverage, such as when a new statute must be implemented
in arelatively short period of time. In such case, the cover-
age shall be issued on a temporary basis and shall provide
for at least a 30 day public comment period.

1.502 Unsolicited proposed revisions.

Consideration shall also be given to unsolicited recom-
mendations for revisions that have been submitted in writing
with sufficient dataand rationale to permit their evauation.

1503 Public meetings.

Public meetings may be appropriate when a decision to
adopt, amend, or delete FAR coverage is likely to benefit
from significant additional views and discussion.

Subpart 1.6—Career Development,
Contracting Authority, and Responsibilities

1601 General.

(8 Unless specifically prohibited by another provision
of law, authority and responsibility to contract for autho-
rized supplies and services are vested in the agency head.
The agency head may establish contracting activities and
delegate broad authority to manage the agency's contracting
functions to heads of such contracting activities. Contracts
may be entered into and signed on behalf of the Government
only by contracting officers. In some agencies, arelatively
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small number of high level officials are designated con-
tracting officers solely by virtue of their positions.
Contracting officers below the level of ahead of a contract-
ing activity shall be selected and appointed under 1.603.
(b) Agency heads may mutually agree to—

(1) Assign contracting functions and responsibilities
from one agency to another; and

(2) Create joint or combined offices to exercise
acquisition functions and responsibilities.

1.602 Contracting officers.

1.602-1 Authority.

(8 Contracting officers have authority to enter into,
administer, or terminate contracts and make related deter-
minations and findings. Contracting officers may bind the
Government only to the extent of the authority delegated to
them. Contracting officers shall receive from the appoint-
ing authority (see 1.603-1) clear instructions in writing
regarding the limits of their authority. Information on the
limits of the contracting officers’ authority shall be readily
available to the public and agency personnel.

(b) No contract shall be entered into unless the contract-
ing officer ensures that all requirements of law, executive
orders, regulations, and al other applicable procedures,
including clearances and approvals, have been met.

1.602-2 Responsibilities.

Contracting officers are responsible for ensuring perfor-
mance of all necessary actions for effective contracting,
ensuring compliance with the terms of the contract, and
safeguarding the interests of the United States in its con-
tractual relationships. In order to perform these
responsibilities, contracting officers should be allowed wide
latitude to exercise business judgment. Contracting officers
shall—

(@) Ensure that the requirements of 1.602-1(b) have
been met, and that sufficient funds are available for obliga-
tion;

(b) Ensure that contractors receive impartial, fair, and
equitable treatment; and

(c) Request and consider the advice of specialists in
audit, law, engineering, transportation, and other fields, as
appropriate.

1.602-3 Ratification of unauthorized commitments.

(a) Definitions.

“Ratification,” as used in this subsection, means the act
of approving an unauthorized commitment by an official
who has the authority to do so.

“Unauthorized commitment,” as used in this subsection,
means an agreement that is not binding solely because the
Government representative who made it lacked the author-

ity to enter into that agreement on behalf of the
Government.

(b) Policy. (1) Agencies should take positive action to
preclude, to the maximum extent possible, the need for rat-
ification actions. Although procedures are provided in this
section for use in those cases where the ratification of an
unauthorized commitment is necessary, these procedures
may not be used in a manner that encourages such commit-
ments being made by Government personnel.

(2) Subject to the limitations in paragraph (c) of this
subsection, the head of the contracting activity, unless a
higher level official is designated by the agency, may ratify
an unauthorized commitment.

(3) The ratification authority in subparagraph (b)(2)
of this subsection may be delegated in accordance with
agency procedures, but in no case shall the authority be del-
egated below the level of chief of the contracting office.

(4) Agencies should process unauthorized commit-
ments using the ratification authority of this subsection
instead of referring such actions to the General Accounting
Office for resolution. (See 1.602-3(d).)

(5) Unauthorized commitments that would involve
claims subject to resolution under the Contract Disputes Act
of 1978 should be processed in accordance with Subpart
33.2, Disputes and Appedls.

(c) Limitations. The authority in subparagraph (b)(2) of
this subsection may be exercised only when—

(1) Supplies or services have been provided to and
accepted by the Government, or the Government otherwise
has obtained or will obtain a benefit resulting from perfor-
mance of the unauthorized commitment;

(2) The ratifying official has the authority to enter
into a contractual commitment;

(3) Theresulting contract would otherwise have been
proper if made by an appropriate contracting officer;

(4) The contracting officer reviewing the unautho-
rized commitment determines the price to be fair and
reasonable;

(5) The contracting officer recommends payment and
legal counsel concursin the recommendation, unless agency
procedures expressly do not require such concurrence;

(6) Fundsareavailable and were available at thetime
the unauthorized commitment was made; and

(7) The ratification is in accordance with any other
limitations prescribed under agency procedures.

(d) Nonratifiable commitments. Cases that are not rati-
fiable under this subsection may be subject to resolution as
recommended by the General Accounting Office under its
claim procedure (GAO Poalicy and Procedures Manua for
Guidance of Federal Agencies, Title 4, Chapter 2), or as
authorized by FAR Part 50. Lega advice should be
obtained in these cases.

(FAC 97-03) 1-11
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1.603 Selection, appointment, and termination of
appointment.

1.603-1 General.

Subsection 414(4) of title 41, United States Code,
requires agency heads to establish and maintain a procure-
ment career management program and a system for the
selection, appointment, and termination of appointment of
contracting officers. Agency heads or their designees may
select and appoint contracting officers and terminate their
appointments. These selections and appointments shall be
consistent with Office of Federal Procurement Policy's
(OFPP) standards for skill-based training in performing
contracting and purchasing duties as published in OFPP
Policy Letter No. 92-3, Procurement Professionalism
Program Policy—Training for Contracting Personnel,
June 24, 1992.

1.603-2 Selection.

In selecting contracting officers, the appointing official
shall consider the complexity and dollar value of the
acquisitions to be assigned and the candidate’ s experi-
ence, training, education, business acumen, judgment,
character, and reputation. Examples of selection criteria
include—

(8) Experiencein Government contracting and adminis-
tration, commercia purchasing, or related fields;

(b) Education or special training in business administra-
tion, law, accounting, engineering, or related fields;

(c) Knowledge of acquisition policies and procedures,
including this and other applicable regulations;

(d) Specialized knowledge in the particular assigned
field of contracting; and

(e) Satisfactory completion of acquisition training
COUrSEes.

1.603-3 Appointment.

() Contracting officers shall be appointed in writing
on an SF 1402, Certificate of Appointment, which shall
state any limitations on the scope of authority to be exer-
cised, other than limitations contained in applicable law or
regulation. Appointing officials shall maintain files con-
taining copies of all appointments that have not been
terminated.

(b) Agency heads are encouraged to delegate micro-
purchase authority to individuals who are employees of
an executive agency or members of the Armed Forces of
the United States who will be using the supplies or ser-
vices being purchased. Individuals delegated this
authority are not required to be appointed on an SF 1402,
but shall be appointed in writing in accordance with
agency procedures.

1-12 (FAC 97-03)

1.603-4 Termination.

Termination of a contracting officer appointment will be
by letter, unless the Certificate of Appointment contains
other provisions for automatic termination. Terminations
may be for reasons such as reassignment, termination of
employment, or unsatisfactory performance. No termination
shall operate retroactively.

Subpart 1.7—Deter minations and Findings

1.700 Scope of subpart.

This subpart prescribes general policies and procedures
for the use of determinations and findings (D&F's).
Reguirementsfor specific types of D& F s can be found with
the appropriate subject matter.

1.701 Definition.

“Determination and Findings’ means a specia form of
written approval by an authorized officia that is required by
statute or regulation as a prerequisite to taking certain con-
tracting actions. The “determination” is a conclusion or
decision supported by the “findings.” Thefindings are state-
ments of fact or rationale essential to support the
determination and must cover each requirement of the
statute or regulation.

1702 General.

(@) A D&F shall ordinarily be for an individual contract
action. Unless otherwise prohibited, class D&F's may be
executed for classes of contract actions (see 1.703). The
approva granted by a D&F is restricted to the proposed
contract action(s) reasonably described in that D& F. D&F's
may provide for a reasonable degree of flexibility.
Furthermore, in their application, reasonable variations in
estimated quantities or prices are permitted, unlessthe D& F
specifies otherwise.

(b) When an option is anticipated, the D&F shall state
the approximate quantity to be awarded initially and the
extent of the increase to be permitted by the option.

1.703 Classdeterminations and findings.

(8 A class D&F provides authority for a class of con-
tracting actions. A class may consist of contracting actions
for the same or related supplies or services or other con-
tracting actions that require essentialy identical
justification.

(b) The findings in a class D&F shall fully support the
proposed action either for the class as a whole or for each
action. A class D& F shall be for a specified period, with the
expiration date stated in the document.

(c) The contracting officer shall ensure that individua
actions taken pursuant to the authority of a class D&F are
within the scope of the D&F.
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1.704 Content.

Each D& F shall set forth enough facts and circumstances
to clearly and convincingly justify the specific determina-
tion made. As a minimum, each D&F shall include, in the
prescribed agency format, the following information:

(a) ldentification of the agency and of the contracting
activity and specific identification of the document as a
“Determination and Findings.”

(b) Nature and/or description of the action being
approved.

(c) Citation of the appropriate statute and/or regulation
upon which the D&F is based.

(d) Findings that detail the particular circumstances,
facts, or reasoning essential to support the determination.
Necessary supporting documentation shall be obtained from
appropriate requirements and technical personnel.

(e) A determination, based on the findings, that the pro-
posed action is justified under the applicable statute or
regulation.

(f) Expiration date of the D&F, if required (see 1.706).

(g) The signature of the official authorized to sign the
D&F (see 1.707) and the date signed.

1.705 Supersession and modification.

(@) If aD&F is superseded by another D& F, that action
shall not render invalid any action taken under the original
D&F prior to the date of its supersession.

(b) A modification of the D& F will not require cancella-
tion of the solicitation if the D& F, as modified, supports the
contracting action.

1706 Expiration.

Expiration dates are required for class D&F's and are
optional for individua D&F's. Authority to act under an
individual D& F expireswhen it is exercised or on an expir-
ation date specified in the document, whichever occursfirst.
Authority to act under aclass D& F expires on the expiration
date specified in the document. When a solicitation has been
furnished to prospective offerors before the expiration date,
the authority under the D& F will continue until award of the
contract(s) resulting from the solicitation.

1.707 Signatory authority.

When aD&F isrequired, it shall be signed by the appro-
priate officia in accordance with agency regulations.
Authority to sign or delegate signature authority for the var-
ious D&F'sis as shown in the applicable FAR part.

(FAC 97-03) 1-13
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“authorized representative” means any person, persons, or,
board (other than the contracting officer) authorized to act
for the head of the agency or Secretary.

“Head of the contracting activity” includes the official
who has overall responsibility for managing the contracting
activity.

“Inwriting” or “written” means any worded or numbered
expression which can be read, reproduced, and later com-
municated, and includes electronically transmitted and
stored information.

“Information technology” means any equipment, or
interconnected system(s) or subsystem(s) of equipment, that
is used in the automatic acquisition, storage, manipulation,
management, movement, control, display, switching, inter-
change, transmission, or reception of data or information by
the agency.

(a) For purposes of this definition, equipment is used by
an agency if the equipment is used by the agency directly or
is used by a contractor under a contract with the agency
which—

(1) Requires the use of such egquipment; or

(2) Requires the use, to a significant extent, of such
equipment in the performance of a service or the furnishing
of aproduct.

(b) The term “information technology” includes com-
puters, ancillary equipment, software, firmware and similar
procedures, services (including support services), and
related resources.

(c) The term “information technology” does not
include—

(1) Any equipment that is acquired by a contractor
incidental to a contract; or

(2) Any equipment that contains imbedded informa:
tion technology that is used as an integral part of the
product, but the principal function of which is not the acqui-
sition, storage, manipulation, management, movement,
control, display, switching, interchange, transmission, or
reception of data or information. For example, HVAC
(heating, ventilation, and air conditioning) equipment such
as thermostats or temperature control devices, and medical
equipment where information technology is integral to its
operation, are not information technol ogy.

“Interim FACNET” means a contracting office has been
certified as having implemented the electronic automated
information systems capability to provide widespread pub-
lic notice of contracting opportunities, issue solicitations,
and receive responses to solicitations and associated
requests for information. Such capability must alow the
private sector to access notices of solicitations, access and
review solicitations, and respond to solicitations.

“Major system” means that combination of elements that
will function together to produce the capabilities required to
fulfill amission need. The elements may include hardware,

equipment, software, or any combination thereof, but
exclude construction or other improvements to real prop-
erty. A system shall be considered a major system if—

(@) The Department of Defense is responsible for the
system and the total expenditures for research, develop-
ment, test, and evaluation for the system are estimated to be
more than $115,000,000 (based on fiscal year 1990 constant
dollars) or the eventua total expenditure for the acquisition
exceeds $540,000,000 (based on fiscal year 1990 constant
dollars);

(b) A civilian agency is responsible for the system and
total expenditures for the system are estimated to exceed
$750,000 (based on fiscal year 1980 constant dollars) or the
dollar threshold for a “major system” established by the
agency pursuant to Office of Management and Budget
Circular A-109, entitted “Magjor System Acquisitions,”
whichever is greater; or

(c) The system is designated a “major system” by the
head of the agency responsible for the system (10 U.S.C.
2302 and 41 U.S.C. 403).

“Market research” means collecting and analyzing infor-
mation about capabilities within the market to satisfy
agency needs.

“May” denotes the permissive. However, the words “no
person may . . .” mean that no person is required, autho-
rized, or permitted to do the act described.

“Micro-purchase” means an acquisition of supplies or
services (except construction), the aggregate amount of
which does not exceed $2,500, except that in the case of
construction, the limit is $2,000.

“Micro-purchase threshold” means $2,500.

“National defense” means any activity related to pro-
grams for military or atomic energy production or
construction, military assistance to any foreign nation,
stockpiling, or space.

“Nondevelopmental item” means—

(@ Any previously developed item of supply used
exclusively for governmental purposes by a Federal agency,
a State or local government, or a foreign government with
which the United States has a mutual defense cooperation
agreement;

(b) Any item described in paragraph (a) of this defini-
tion that requires only minor modification or modifications
of atype customarily available in the commercial market-
place in order to meet the requirements of the procuring
department or agency; or

(c) Any item of supply being produced that does not
meet the requirements of paragraphs (&) or (b) solely
because the item is not yet in use.

“Offer” means a response to a solicitation that, if
accepted, would bind the offeror to perform the resultant
contract. Responses to invitations for bids (sealed bidding)
are offers caled “bids’ or “sedled bids;” responses to
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reguests for proposals (negotiation) are offers called “pro-
posals;” responses to requests for quotations (negotiation)
are not offers and are called “quotes.” For unsolicited pro-
posals, see Subpart 15.6.

“Possessions” include the Virgin Islands, Johnston
Island, American Samoa, Guam, Wake Island, Midway
Island, and the Guano Islands, but does not include Puerto
Rico, leased bases, or trust territories.

“Senior procurement executive” means the individual
appointed pursuant to section 16(3) of the Office of Federal
Procurement Policy Act (41 U.S.C. 414(3)) who is respon-
sible for management direction of the acquisition system of
the executive agency, including implementation of the
unique acquisition policies, regulations, and standards of
the executive agency.

“Shall” denotesthe imperative.

“Signature” or “signed” means the discrete, verifiable
symbol of an individual which, when affixed to a writing
with the knowledge and consent of the individual, indicates
apresent intention to authenticate thewriting. Thisincludes
electronic symbols.

“Simplified acquisition procedures’ means the methods
prescribed in Part 13 for making purchases of supplies or
services.

“Simplified acquisition threshold” means $100,000,
except that in the case of any contract to be awarded and
performed, or purchase to be made, outside the United
States in support of a contingency operation (as defined in
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10 U.S.C. 101(a)(13)) or a humanitarian or peacekeeping
operation (as defined in 10 U.S.C. 2302(7) and 41 U.S.C.
259(d)), the term means $200,000.

“Supplies” means all property except land or interest in
land. It includes (but is not limited to) public works, build-
ings, and facilities; ships, floating equipment, and vessels of
every character, type, and description, together with parts
and accessories; aircraft and aircraft parts, accessories, and
equipment; machine tools; and the alteration or installation
of any of the foregoing.

“Task order” means an order for services placed against
an established contract or with Government sources.

“United States,” when used in ageographic sense, means
the 50 States and the District of Columbia

Subpart 2.2—Contract Clause

2201 Contract clause.

The contracting officer shal insert the clause at
52.202-1, Definitions, in solicitations and contracts except
when the contract is not expected to exceed the simplified
acquisition threshold. If the contract is for personal ser-
vices, construction, architect-engineer services, or
dismantling, demolition, or removal of improvements, the
contracting officer shall use the clause with its Alternate 1.
Additional definitions may be included, provided they are
consistent with the clause and the FAR.
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tract. The contracting officer shall ask the offeror to provide
its DUNS number by using the provision prescribed at
4.603(a). If the successful offeror does not provide its num-
ber, the contracting officer shall contact the offeror and
obtain the DUNS number.

4.603 Solicitation provisions.

(@) The contracting officer shall insert the provision at
52.204-6, Contractor Identification Number—Data
Universal Numbering System (DUNS) Number, in solicita-
tions that are expected to result in a requirement for the
generation of an SF 279, Federal Procurement Data System
(FPDS)—Individual Contract Action Report (see 4.602(c)),
or similar agency form.

(b) The contracting officer shall insert the provision at
52.204-5, Women-Owned Business, in all solicitations that
are not set aside for small business concerns and that exceed
the simplified acquisition threshold, when the contract is to
be performed inside the United States, its territories or pos-
sessions, Puerto Rico, the Trust Territory of the Pacific
Islands, or the District of Columbia.

Subpart 4.7—Contractor Records Retention

4.700 Scope of subpart.

This subpart provides policies and procedures for reten-
tion of records by contractors to meet the records review
requirements of the Government. In this subpart, the terms
“contracts’ and “contractors” include “subcontracts’ and
“subcontractors.”

4.701 Purpose.

The purpose of this subpart is to generally describe
records retention requirements and to alow reductions in
the retention period for specific classes of records under
prescribed circumstances.

4.702 Applicability.

(a) This subpart applies to records generated under con-
tracts that contain one of the following clauses:

(1) Audit and Records—Sesaled Bidding (52.214-26).
(2) Audit and Records—Negotiation (52.215-2).

(b) This subpart is not mandatory on Department of
Energy contracts for which the Comptroller General allows
alternative records retention periods. Apart from this excep-
tion, this subpart applies to record retention periods under
contracts that are subject to Chapter 137, Title 10, U.S.C.,
and the Federal Property and Administrative Services Act of
1949, as amended, 40 U.S.C. 471, et seq.

4.703 Policy.
(a) Except as stated in 4.703(b), contractors shall make
available records, which includes books, documents,

accounting procedures and practices, and other data, regard-
less of type and regardless of whether such items are in
written form, in the form of computer data, or in any other
form, and other supporting evidence to satisfy contract
negotiation, administration, and audit requirements of the
contracting agencies and the Comptroller General for—

(1) 3yearsafter final payment or, for certain records;

(2) The period specified in 4.705 through 4.705-3,
whichever of these periods expiresfirst.

(b) Contractors shall make available the foregoing
records and supporting evidence for alonger period of time
than is required in 4.703(a) if—

(1) A retention period longer than that cited in
4.703(a) is specified in any contract clause; or

(2) The contractor, for its own purposes, retains the
foregoing records and supporting evidence for a longer
period. Under this circumstance, the retention period shall
be the period of the contractor’s retention or 3 years after
final payment, whichever period expires first.

(3) The contractor does not meet the original due date |
for submission of final indirect cost rate proposals specified
in subparagraph (d)(2) of the clause at 52.216-7, Allowable
Cost and Payment, and subparagraph (c)(2) of the clause at
52.216-13, Allowable Cost and Payment—~Facilities. Under
these circumstances, the retention periods in 4.705 shall be
automatically extended one day for each day the proposal is
not submitted after the original due date. I

(c) Nothing in this section shall be construed to preclude
a contractor from duplicating or storing original records in
electronic form unless they contain significant information
not shown on the record copy. Original records need not be
maintained or produced in an audit if the contractor or sub-
contractor provides photographic or electronic images of
the original records and meets the following requirements:

(1) The contractor or subcontractor has established
procedures to ensure that the imaging process preserves
accurate images of the original records, including signatures
and other written or graphic images, and that the imaging
processis reliable and secure so as to maintain the integrity
of the records.

(2) The contractor or subcontractor maintains an
effective indexing system to permit timely and convenient
access to the imaged records.

(3) The contractor or subcontractor retains the origi-
na records for a minimum of one year after imaging to
permit periodic validation of the imaging systems.

(d) If the information described in paragraph (@) of this
section is maintained on a computer, contractors shall retain
the computer data on areliable medium for the time periods
prescribed. Contractors may transfer computer data in
machine readable form from one reliable computer medium
to another. Contractors computer data retention and transfer
procedures shall maintain the integrity, reliability, and secu-
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rity of the origina computer data. Contractors shall also
retain an audit trail describing the data transfer. For the
record retention time periods prescribed, contractors shall
not destroy, discard, delete, or write over such computer
data

4.704 Calculation of retention periods.

(8) The retention periods in 4.705 are calculated from
the end of the contractor’s fiscal year in which an entry is
made charging or allocating a cost to a Government con-
tract or subcontract. If a specific record contains a series of
entries, the retention period is calculated from the end of the
contractor’sfiscal year in which the final entry is made. The
contractor should cut off the records in annual blocks and
retain them for block disposal under the prescribed retention
periods.

(b) When records generated during a prior contract are
relied upon by a contractor for cost or pricing data in nego-
tiating a succeeding contract, the prescribed periods shall
run from the date of the succeeding contract.

(c) If two or more of the record categories described in
4.705 are interfiled and screening for disposal is not practi-
cal, the contractor shall retain the entire record seriesfor the
longest period prescribed for any category of records.

4.705 Specific retention periods.

The contractor shall retain the records identified in
4.705-1 through 4.705-3 for the periods designated,
provided retention is required under 4.702. Records are
identified in this subpart in terms of their purpose or use and
not by specific name or form number. Although the descrip-
tive identifications may not conform to normal contractor
usage or filing practices, these identifications apply to all
contractor records that come within the description.

4.705-1 Financial and cost accounting records.

(8 Accounts receivable invoices, adjustments to the
accounts, invoice registers, carrier freight bills, shipping
orders, and other documents which detail the material or
services billed on the related invoices: Retain 4 years.

(b) Material, work order, or service order files, consist-
ing of purchase requisitions or purchase orders for material
or services, or orders for transfer of material or supplies:
Retain 4 years.

(c) Cash advance recapitulations, prepared as posting
entries to accounts receivable ledgers for amounts of
expense vouchers prepared for employees travel and
related expenses: Retain 4 years.

(d) Paid, canceled, and voided checks, other than those
issued for the payment of salary and wages: Retain 4 years.

(e) Accounts payable records to support disbursements
of funds for materials, equipment, supplies, and services,
containing originals or copies of the following and related
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documents: remittance advices and statements, vendors
invoices, invoice audits and distribution dips, receiving and
inspection reports or comparable certifications of receipt
and inspection of material or services, and debit and credit
memoranda: Retain 4 years.

(f) Labor cost distribution cards or equivalent docu-
ments: Retain 2 years.

(g) Petty cash records showing description of expendi-
tures, to whom paid, name of person authorizing payment,
and date, including copies of vouchers and other supporting
documents: Retain 2 years.

4.705-2 Pay administration records.

(8) Payroll sheets, registers, or their equivalent, of
salaries and wages paid to individual employees for each
payroll period; change dlips, and tax withholding state-
ments: Retain 4 years.

(b) Clock cards or other time and attendance cards:
Retain 2 years.

(c) Paid checks, receipts for wages paid in cash, or other
evidence of payments for services rendered by employees:
Retain 2 years.

4.705-3 Acquisition and supply records.

(8) Storerequisitionsfor materials, supplies, equipment,
and services: Retain 2 years.

(b) Work orders for maintenance and other services:
Retain 4 years.

(c) Equipment records, consisting of equipment usage
and status reports and equipment repair orders. Retain 4
years.

(d) Expendable property records, reflecting accountabil-
ity for the receipt and use of material in the performance of
acontract: Retain 4 years.

(e) Receiving and inspection report records, consisting
of reports reflecting receipt and inspection of supplies,
equipment, and materials: Retain 4 years.

(f) Purchase order files for supplies, equipment, mater-
ia, or services used in the performance of a contract;
supporting documentation and backup files including, but
not limited to, invoices, and memoranda; e.g., memoranda
of negotiations showing the principal elements of subcon-
tract price negotiations (see 52.244-1 and 52.244-2): Retain
4 years.

(g) Production records of quality control, reliability, and
inspection: Retain 4 years.

Subpart 4.8—Government Contract Files

4.800 Scope of subpart.

This subpart prescribes requirements for establishing,
maintaining, and disposing of contract files for all contrac-
tual actions. The application of this subpart to contracts
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4.803

awarded using the simplified acquisition procedures cov-
ered by Part 13 is optional. (See also documentation
requirements in 13.106-3(b)).

4801 General.

(a) The head of each office performing contracting, con-
tract administration, or paying functions shall establish files
containing the records of all contractual actions.

(b) The documentation in the files (see 4.803) shall be
sufficient to constitute a complete history of the transaction
for the purpose of —

(1) Providing a complete background as a basis for
informed decisions at each step in the acquisition process,

(2) Supporting actions taken;

(3) Providing information for reviews and investiga-
tions; and

(4) Furnishing essential factsin the event of litigation
or congressional inquiries.

(c) Thefilesto be established include—

(1) Afilefor cancelled solicitations;
(2) Afilefor each contract; and
(3) Afilesuch asacontractor genera file, containing
documents rel ating—for example—to—
(i) No specific contract;
(if) More than one contract; or
(iii) The contractor in a general way (e.g., con-
tractor's management systems, past performance, or
capabilities).

4.802 Contract files.

(8 A contract file should generally consist of—

(1) The contracting office contract file, which shall
document the basis for the acquisition and the award, the
assignment of contract administration (including payment
responsibilities), and any subsequent actions taken by the
contracting office;

(2) The contract administration office contract file,
which shall document actions reflecting the basis for and
the performance of contract administration responsibilities;
and

(3) The paying office contract file, which shall docu-
ment actions prerequisite to, substantiating, and reflecting
contract payments.

(b) Normally, each file should be kept separately; how-
ever, if appropriate, any or al of the files may be combined;
e.g., if all functions or any combination of the functions are
performed by the same office.

(c) Filesshall be maintained at organizational levelsthat
shall ensure—

(1) Effective documentation of contract actions;

(2) Ready accessibility to principal users;

(3) Minimal establishment of duplicate and working
files;

(4) The safeguarding of classified documents; and
(5) Conformance with agency regulations for file
location and maintenance.

(d) If the contract files or file segments are decentralized
(e.g., by type or function) to various organizationa ele-
ments or to other outside offices, responsibility for their
maintenance shall be assigned. A central control and, if
needed, alocator system should be established to ensure the
ability to locate promptly any contract files.

(e) Contents of contract files that are contractor bid or
proposal information or source selection information as
defined in 3.104-3 shall be protected from disclosure to
unauthorized persons (see 3.104-5).

(f) Agencies may retain contract files in any medium
(paper, electronic, microfilm, etc.) or any combination of
media, as long as the requirements of this subpart are satis-
fied.

4.803 Contentsof contract files.

The following are examples of the records normally con-
tained, if applicable, in contract files:

(a) Contracting office contract file. (1) Purchase
request, acquisition planning information, and other preso-
licitation documents.

(2) Justifications and approvals, determinations and
findings, and associated documents.

(3) Evidence of availahility of funds.

(4) Synopsis of proposed acquisition as published in
the Commerce Business Daily or reference thereto.

(5) The list of sources solicited, and a list of any
firms or persons whose requests for copies of the solicita-
tion were denied, together with the reasons for denial.

(6) Set-aside decision.

(7) Government estimate of contract price.

(8) A copy of the solicitation and all amendments
thereto.

(9) Security requirements and evidence of required
clearances.

(10) A copy of each offer or quotation, the related
abstract, and records of determinations concerning late
offers or quotations. Unsuccessful offers or quotations may
be maintained separately, if cross-referenced to the contract
file. The only portions of the unsuccessful offer or quotation
that need be retained are—

(i) Completed solicitation sections A, B, and K;

(ii) Technical and management proposals;

(iii) Cost/price proposals; and

(iv) Any other pages of the solicitation that the
offeror or quoter has altered or annotated.

(121) Contractor’s certifications and representations.

(12) Preaward survey reports or reference to previous
preaward survey reports relied upon.

(13) Source selection documentation.
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(14) Contracting officer’s determination of the con-
tractor’s responsibility.

(15) Small Business Administration Certificate of
Competency.

(16) Records of contractor’s compliance with labor
policies including equal employment opportunity policies.

(17) Cost or pricing data and Certificates of Current
Cost or Pricing Data or a required justification for waiver,
or information other than cost or pricing data.

(18) Packaging and transportation data.

(19) Cost or price anaysis.

(20) Audit reports or reasons for waiver.

(21) Record of negotiation.

(22) Justification for type of contract.

(23) Authority for deviations from this regulation,
statutory requirements, or other restrictions.

(24) Required approvals of award and evidence of
legal review.

(25) Notice of award.

(26) Theoriginal of—

(i) The signed contract or award;

(if) All contract modifications; and

(iii) Documents supporting modifications exe-
cuted by the contracting office.

(27) Synopsis of award or reference thereto.

(28) Notice to unsuccessful quoters or offerors and
record of any debriefing.

(29) Acquisition management reports (see Subpart
4.6).

(30) Bid, performance, payment, or other bond docu-
ments, or a reference thereto, and notices to sureties.

(31) Report of postaward conference.

(32) Noticeto proceed, stop orders, and any overtime
premium approvals granted at the time of award.

(33) Documents requesting and authorizing modifi-
cation in the normal assignment of contract administration
functions and responsibility.

(34) Approvas or disapprovals of requests for
waivers or deviations from contract requirements.

(35) Rejected engineering change proposals. These
proposals may be filed separately for early disposal (see
4.805(h)).

(36) Royalty, invention, and copyright reports
(including invention disclosures) or reference thereto.

(37) Contract completion documents.

(38) Documentation regarding termination actions
for which the contracting office is responsible.

(39) Cross-references to pertinent documents that are
filed elsewhere.

(40) Any additional documents on which action was
taken or that reflect actions by the contracting office perti-
nent to the contract.
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(41) A current chronological list identifying the
awarding and successor contracting officers, with inclusive
dates of responsibility.

(42) For contracts and contract modifications in
excess of $100,000, arecord of all persons or classes of per-
sons authorized to have access to proprietary or source
selection information and, to the maximum extent practica-
ble, the names of all individuals within the class.

(b) Contract administration office contract file. (1)
Copy of the contract and all modifications, together with
officia record copies of supporting documents executed by
the contract administration office.

(2) Any document modifying the normal assignment
of contract administration functions and responsibility.

(3) Security requirements.

(4) Cost or pricing data, Certificates of Current Cost
or Pricing Data, or information other than cost or pricing
data; cost or price analysis; and other documentation sup-
porting contractual actions executed by the contract
administration office.

(5) Preaward survey information.

(6) Purchasing system information.

(7) Consent to subcontract or purchase.

(8) Performance and payment bonds and surety infor-
mation.

(9) Postaward conference records.

(10) Ordersissued under the contract.

(11) Notice to proceed and stop orders.

(12) Insurance policies or certificates of insurance or
references to them.

(13) Documents supporting advance or progress pay-
ments.

(14) Progressing, expediting, and production surveil -
lance records.

(15) Quality assurance records.

(16) Property administration records.

(17) Documentation regarding termination actions
for which the contract administration office is responsible.

(18) Cross reference to other pertinent documents
that are filed elsewhere.

(19) Any additional documents on which action was
taken or that reflect actions by the contract administration
office pertinent to the contract.

(20) Contract completion documents.

(c) Paying office contract file. (1) Copy of the contract
and any modifications.

(2) Bills, invoices, vouchers, and supporting docu-
ments.

(3) Record of payments or receipts.

(4) Other pertinent documents.
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PART 6—COMPETITION REQUIREMENTS

6.000 Scope of part.
6.001 Applicability.
6.002 Limitations.
6.003 Definitions.

Subpart 6.1—Full and Open Competition
6.100 Scope of subpart.
6.101 Policy.
6.102 Use of competitive procedures.

Subpart 6.2—Full and Open Competition After Exclusion of
Sour ces
6.200 Scope of subpart.
6.201 Policy.
6.202 Establishing or maintaining alternative sources.
6.203 Set-asides for small business concerns.
6.204 Section 8(a) competition.

Subpart 6.3—Other Than Full and Open Competition
6.300 Scope of subpart.
6.301 Policy.

6.302 Circumstances permitting other than full and open
competition.
6.302-1  Only one responsible source and no other supplies or

services will satisfy agency requirements.

6.302-2  Unusua and compelling urgency.

6.302-3 Industrial mobilization; engineering, developmental,
or research capability; or expert services

6.302-4  International agreement.

6.302-5  Authorized or required by statute.

6.302-6  National security.

6.302-7  Public interest.

6.303 Justifications.

6.303-1  Requirements.

6.303-2  Content.

6.304 Approval of thejustification.
6.305 Availability of the justification.

Subpart 6.4—Sealed Bidding and Competitive Proposals
6.401 Sealed bidding and competitive proposals.

Subpart 6.5—Competition Advocates
6.501 Reguirement.
6.502 Duties and responsibilities.

6.000 Scope of part.

This part prescribes policies and procedures to promote full
and open competition in the acquisition process and to provide
for full and open competition, full and open competition after
exclusion of sources, other than full and open competition,
and competition advocates. As used in this part, full and open
competition is the process by which al responsible offerors
are alowed to compete. This part does not deal with the results

of competition (e.g., adequate price competition), which are
addressed in other parts (e.g., Part 15).

6.001 Applicability.

This part applies to all acquisitions except—

(a) Contracts awarded using the simplified acquisition
procedures of Part 13 (but see 13.501 for requirements per- |
taining to sole source acquisitions of commercia items
under Subpart 13.5);

(b) Contracts awarded using contracting procedures
(other than those addressed in this part) that are expressly
authorized by statute;

(c) Contract modifications, including the exercise of
priced options that were evaluated as part of the initial com-
petition (see 17.207(f)), that are within the scope and under
the terms of an existing contract;

(d) Orders placed under requirements contracts or defi-
nite-quantity contracts;

(e) Orders placed under indefinite-quantity contracts
that were entered into pursuant to this part when—

(1) The contract was awarded under Subpart 6.1 or
6.2 and all responsible sources were realistically permitted
to compete for the requirements contained in the order; or

(2) The contract was awarded under Subpart 6.3 and
the required justification and approval adequately covers
the requirements contained in the order; or

(f) Orders placed against task order and delivery order
contracts entered into pursuant to Subpart 16.5.

6.002 Limitations.

No agency shall contract for supplies or services from
another agency for the purpose of avoiding the requirements
of this part.

6.003 Definitions.

“Full and open competition,” when used with respect to
acontract action, means that all responsible sources are per-
mitted to compete.

“Procuring activity,” as used in this part, means a com-
ponent of an executive agency having a significant
acquisition function and designated as such by the head of
the agency. Unless agency regulations specify otherwise,
the term “procuring activity” shall be synonymous with
“contracting activity” as defined in Subpart 2.1.

“Sole source acquisition” means a contract for the pur-
chase of supplies or servicesthat is entered into or proposed
to be entered into by an agency after soliciting and negoti-
ating with only one source.

“Unique and innovative concept,” when used relative to
an unsolicited research proposal, means that, in the opinion
and to the knowledge of the Government evaluator, the mer-
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itorious proposal is the product of original thinking submit-
ted in confidence by one source; contains new novel or
changed concepts, approaches, or methods; was not submit-
ted previously by another; and, is not otherwise available
within the Federal Government. In this context, the term
does not mean that the source has the sole capability of per-
forming the research.

Subpart 6.1—Full and Open Competition

6.100 Scope of subpart.

This subpart prescribes the policy and procedures that
are to be used to promote and provide for full and open
competition.

6.101 Palicy.

(8 10U.S.C. 2304 and 41 U.S.C. 253 require, with cer-
tain limited exceptions (see Subparts 6.2 and 6.3), that
contracting officers shall promote and provide for full and
open competition in soliciting offers and awarding
Government contracts.

(b) Contracting officers shall provide for full and open
competition through use of the competitive procedure(s)
contained in this subpart that are best suited to the circum-
stances of the contract action and consistent with the need
to fulfill the Government’s requirements efficiently (10
U.S.C. 2304 and 41 U.S.C. 253).

6.102 Use of competitive procedures.

The competitive procedures available for usein fulfilling
the requirement for full and open competition are as fol-
lows:

(8) Sealed bids. (See6.401(a).)

(b) Competitive proposals. (See 6.401(b).) If seded
bids are not appropriate under paragraph (a) of this section,
contracting officers shall request competitive proposals or
use the other competitive procedures under paragraph (c) or
(d) of this section.

(c) Combination of competitive procedures. |If seded
bids are not appropriate, contracting officers may use any
combination of competitive procedures (e.g., two-step
sealed bidding).

(d) Other competitive procedures. (1) Selection of
sources for architect-engineer contracts in accordance with
the provisions of Pub. L. 92-582 (40 U.S.C. 541, et seq.) is
a competitive procedure (see Subpart 36.6 for procedures).

(2) Competitive selection of basic and applied
research and that part of development not related to the
development of a specific system or hardware procurement
is a competitive procedure if award results from—

(i) A broad agency announcement that is genera in
nature identifying areas of research interest, including criteria
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for selecting proposals, and soliciting the participation of all
offerors capable of satisfying the Government’ s needs; and
(i) A peer or scientific review.

(3) Useof multiple award schedules issued under the
procedures established by the Administrator of Genera
Services consistent with the requirement of 41 U.S.C.
259(b)(3)(A) for the multiple award schedule program of the
General Services Administration is acompetitive procedure.

Subpart 6.2—Full and Open Competition
After Exclusion of Sources

6.200 Scope of subpart.

This subpart prescribes policy and procedures for pro-
viding for full and open competition after excluding one or
more sources.

6.201 Palicy.

Acquisitions made under this subpart require use of the
competitive procedures prescribed in 6.102 after agencies
have excluded a source or sources from participation in a
contract action under the circumstances described in 6.202
or 6.203 below.

6.202 Establishing or maintaining alter native sour ces.

(8 Agencies may exclude a particular source from a
contract action in order to establish or maintain an aterna-
tive source or sources for the supplies or services being
acquired if the agency head determines that to do so
would—

(1) Increase or maintain competition and likely result
in reduced overall costs for the acquisition, or for any antic-
ipated acquisition;

(2) Beintheinterest of national defense in having a
facility (or a producer, manufacturer, or other supplier)
available for furnishing the supplies or servicesin case of a
national emergency or industrial mobilization;

(3) Beintheinterest of national defensein establish-
ing or maintaining an essential engineering, research, or
development capability to be provided by an educational or
other nonprofit institution or a federally funded research
and devel opment center;

(4) Ensure the continuous availability of a reliable
source of supplies or services;

(5) Satisfy projected needs based on a history of high
demand; or

(6) Satisfy a criticad need for medical, safety, or
emergency supplies.

(b)(1) Every proposed contract action under the author-
ity of paragraph (a) of this section shall be supported by a
determination and findings (D&F) (see Subpart 1.7) signed
by the head of the agency or designee. This D&F shall not
be made on a class basis.
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PART 8—REQUIRED SOURCES OF SUPPLIES AND SERVICES

8.404

Indefinite delivery contracts (including requirements con-
tracts) are established with commercial firms to provide
supplies and services at stated prices for given periods of
time. Similar systems of schedule-type contracting are used
for military items managed by the Department of Defense.
These systems are not included in the Federal Supply
Schedule program covered by this subpart.

(b) The GSA schedule contracting office issues publica-
tions, entitled Federal Supply Schedules, containing the
information necessary for placing delivery orders with
schedule contractors. Ordering officesissue delivery orders
directly to the schedule contractors for the required supplies
and services. Ordering offices may request copies of sched-
ules by completing GSA Form 457, FSS Publications
Mailing List Application, and mailing it to the—

GSACentralized Mailing List Service (7TCAFL)
PO. Box 6477
Fort Worth, TX 76115.

Copies of GSA Form 457 also may be obtained from this
address.

(c) GSAoffers an on-line shopping service called “GSA
Advantage!” that enables ordering offices to search product
specific information (i.e., national stock number, part num-
ber, common name), review delivery options, place orders
directly with contractors (or ask GSAto place orders on the
agency’s behalf), and pay contractors for orders using the
Governmentwide commercial purchase card (or pay GSA).
Ordering offices may access the “GSA Advantage!” shop-
ping service by connecting to the Internet and using a web
browser to connect to the Acquisition Reform Network
(http://www.arnet.gov) or the GSA, Federal Supply Service
(FSS) Home Page (http://www.fss.gsa.gov). For more
information or assistance, contact GSA at Internet e-mail
address: gsa.advantage@gsa.gov.

8.402 Applicability.

Procedures in this subpart apply to Federal Supply
Schedule contracts. Occasionally, special ordering proce-
dures may be established. In such cases the procedures will
be outlined in the “Federal Supply Schedules.”

8.403 [Reserved]

8.404 Using schedules.

(a) General. When agency requirements are to be satis-
fied through the use of Federal Supply Schedules as set
forth in this subpart, the simplified acquisition procedures
of Part 13 and the small business set-aside provisions of
Subpart 19.5 do not apply except for the provision at
13.202(c)(3). Orders placed pursuant to a Multiple Award
Schedule (MAYS), using the procedures in this subpart, are
considered to be issued pursuant to full and open competi-

tion (see 6.102(d)(3)). Therefore, when placing orders
under Federal Supply Schedules, ordering offices need not
seek further competition, synopsize the requirement, make
a separate determination of fair and reasonable pricing, or
consider small business set-asides in accordance with
Subpart 19.5. GSA has dready determined the prices of
items under schedule contracts to be fair and reasonable.
By placing an order against a schedule using the procedures
in this section, the ordering office has concluded that the
order represents the best value and results in the lowest
overall cost aternative (considering price, special features,
administrative costs, etc.) to meet the Government’ s needs.
(b) Ordering procedures for optional use schedules—(1)
Ordersat or below the micro-purchase threshold. Ordering
offices can place orders at or below the micro-purchase
threshold with any Federal Supply Schedule contractor.

(2) Orders exceeding the micro-purchase threshold
but not exceeding the maximum order threshold. Orders
should be placed with the schedule contractor that can pro-
vide the supply or service that represents the best value.
Before placing an order, ordering offices should consider
reasonably available information about the supply or ser-
vice offered under MAS contracts by using the “GSA
Advantage!” on-line shopping service, or by reviewing the
catalogs/pricelists of at least three schedule contractors and
select the delivery and other options available under the
schedule that meet the agency’ s needs. |n selecting the sup-
ply or service representing the best value, the ordering
office may consider—

(i) Specid features of the supply or servicethat are
required in effective program performance and that are not
provided by a comparable supply or service;

(ii) Trade-in considerations;

(iii) Probable life of the item selected as compared
with that of a comparable item;

(iv) Warranty considerations;

(v) Maintenance availability;

(vi) Past performance; and

(vii) Environmental and energy efficiency consid-
erations.

(3) Orders exceeding the maximum order threshold.
Each schedule contract has an established maximum order
threshold. This threshold represents the point where it is
advantageous for the ordering office to seek a price reduc-
tion. In addition to following the procedures in paragraph
(b)(2) of this section and before placing an order that
exceeds the maximum order threshold, ordering offices
shall—

(i) Review additiona schedule contractors cate-
logs/pricelists or use the “GSA Advantage!” on-line
shopping service;

(if) Based upon the initia evaluation, generaly
seek price reductions from the schedule contractor(s)
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appearing to provide the best value (considering price and
other factors); and

(iii) After price reductions have been sought, place
the order with the schedule contractor that provides the best
value and results in the lowest overall cost aternative (see
8.404(a)). If further price reductions are not offered, an
order may still be placed, if the ordering office determines
that it is appropriate.

(4) Blanket purchase agreements (BPAs). The estab-
lishment of Federal Supply Schedule BPAsis permitted (see
13.303-2(c)(3)) when following the ordering procedures in
thissubpart. All schedule contracts contain BPA provisions.
Ordering offices may use BPAS to establish accounts with
contractors to fill recurring requirements. BPAs should
address the frequency of ordering and invoicing, discounts,
and delivery locations and times.

(5) Pricereductions. In addition to the circumstances
outlined in paragraph (b)(3) of this section, there may be
instances when ordering offices will find it advantageousto
request a price reduction. For example, when the ordering
office finds a schedule supply or service elsewhere at a
lower price or when aBPA is being established to fill recur-
ring requirements, requesting a price reduction could be
advantageous. The potential volume of orders under these
agreements, regardless of the size of the individua order,
may offer the ordering office the opportunity to secure
greater discounts. Schedule contractors are not reguired to
pass on to al schedule users a price reduction extended only
to an individual agency for a specific order.

(6) Small business. For orders exceeding the micro-
purchase threshold, ordering offices should give preference
to the items of small business concerns when two or more
items at the same delivered price will satisfy the require-
ment.

(7) Documentation. Orders should be documented, at
aminimum, by identifying the contractor the item was pur-
chased from, the item purchased, and the amount paid. If an
agency requirement in excess of the micro-purchase thresh-
old is defined so as to require a particular brand name,
product, or afeature of a product peculiar to one manufac-
turer, thereby precluding consideration of a product
manufactured by another company, the ordering office shall
include an explanation in the file as to why the particular
brand name, product, or feature is essentia to satisfy the
agency’ s needs.

(c) Ordering procedures for mandatory use schedules.
(1) This paragraph (c) applies only to orders against sched-
ule contracts with mandatory users. When ordering from
multiple-award schedules, mandatory users shall aso fol-
low the proceduresin paragraphs (a) and (b) of this section.

(2) In the case of mandatory schedules, ordering
offices shall not solicit bids, proposals, quotations, or other-
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wise test the market solely for the purpose of seeking alter-
native sources to Federal Supply Schedules.

(3) Schedules identify executive agencies required to
use them as mandatory sources of supply. The single-award
schedule shall be used as a primary source and the multiple-
award schedule as a secondary source. Mandatory use of
schedules is not a requirement if—

(i) The schedule contractor is unable to satisfy the
ordering office’ s urgent delivery requirement;

(i) The order is below the minimum order thresh-
olds;

(iii) The order is above the maximum order limita-
tion;

(iv) The consignee is located outside the area of
geographical coverage stated in the schedule; and

(v) A lower price for an identical item (i.e., same
make and model) is available from another source.

(4) Absence of follow-on award. Ordering offices,
after any consultation required by the schedule, are not
required to forego or postpone their legitimate needs pend-
ing the award or renewal of any schedule contract.

8.404-1—8.404-2 [Reserved]

8.404-3 Requestsfor waivers.

(@) When an ordering office that is a mandatory user
under a schedule determines that items available from the
schedule will not meet its specific needs, but similar items
from another source will, it shall submit arequest for waiver
to the—

Commissioner

Federal Supply Service (F)
GSA

Washington, DC 20406

except as provided in paragraph (b) of this subsection.
Reguests shall contain the following information:

(1) A complete description of the required items,
whenever possible; e.g., descriptive literature such as cuts,
illustrations, drawings, and brochures that explain the char-
acteristics and/or construction.

(2) A comparison of prices and the technical differ-
ences between the requested item and the schedule item,
identifying as a minimum the—

(i) Inadequacies of the schedule item to perform
required functions; and

(i) Technical, economic, or other advantages of
the item requested.

(3) Quantity required.

(4) Estimated annual usage or a statement that the
requirement is nonrecurrent or unpredictable.

(b) Ordering offices shall not initiate action to acquire
similar items from nonschedul e sources until arequest for
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Sec.
12.000 Scope of subpart.
12.001 Definition.

Subpart 12.1—Acquisition of Commercial Items—General
12101  Policy.
12.102 Applicability.

Subpart 12.2—Special Requirementsfor the Acquisition of
Commercial Items

12.201 General.

12.202 Market research and description of agency need.

12.203 Procedures for solicitation, evaluation, and award.

12.204 Solicitation/contract form.

12.205 Offers.

12.206 Use of past performance.

12.207 Contract type.

12.208 Contract quality assurance.

12.209 Determination of price reasonableness when
contracting by negotiation.

12.210 Contract financing.

12.211 Technical data.

12.212 Computer software.

12.213 Other commercial practices.

12.214 Cost Accounting Standards.

Subpart 12.3—Solicitation Provisions and Contract Clauses

for the Acquisition of Commercial Items

12.300 Scope of subpart.

12.301 Solicitation provisions and contract clauses for the
acquisition of commercial items.

12.302 Tailoring of provisions and clauses for the acquisition
of commercial items.

12.303 Contract format.

Subpart 12.4—Unique Requirements Regarding Terms and
Conditionsfor Commercial Items
12.401 General.
12.402 Acceptance.
12.403 Termination.
12.404 Warranties.

Subpart 12.5—Applicability of Certain Lawsto the
Acquisition of Commercial Items

12.500 Scope of subpart.

12.501 Applicability.

12.502 Procedures.

12.503 Applicability of certain laws to Executive agency
contracts for the acquisition of commercial items.

12.504 Applicability of certain laws to subcontracts for the
acquisition of commercial items.

Subpart 12.6—Streamlined Proceduresfor Evaluation and
Salicitation for Commercial Items
12.601 General.
12.602 Streamlined evaluation of offers.
12.603 Streamlined solicitation for commercial items.

12.000 Scope of part.

This part prescribes policies and procedures unique to
the acquisition of commercial items. It implements the
Federal Government's preference for the acquisition of
commercia items contained in Title VIII of the Federa
Acquisition Streamlining Act of 1994 (Public Law 103-355)
by establishing acquisition policies more closely resembling
those of the commercia marketplace and encouraging the
acquisition of commercial items and components.

12.001 Definition.

“Subcontract,” as used in this part, includes, but is not
limited to, a transfer of commercial items between divi-
sions, subsidiaries, or affiliates of a contractor or
subcontractor.

Subpart 12.1—Acquisition of Commercial
Items—General

12.101 Palicy.

Agencies shall—

(@) Conduct market research to determine whether com-
mercial items or nondevelopmental items are available that
could meet the agency's requirements,

(b) Acquire commercial items or nondevelopmental
items when they are available to meet the needs of the
agency; and

(c) Require prime contractors and subcontractors at all
tiers to incorporate, to the maximum extent practicable,
commercial items or nondevelopmental items as compo-
nents of items supplied to the agency.

12.102 Applicability.

(&) This part shall be used for the acquisition of supplies
or services that meet the definition of commercial items at
2.101.

(b) Contracting officers shall use the policiesin this part
in conjunction with the policies and procedures for solicita-
tion, evaluation and award prescribed in Part 13, Simplified
Acquisition Procedures; Part 14, Sealed Bidding; or Part 15,
Contracting by Negotiation, as appropriate for the particular
acquisition.

(c) Contractsfor the acquisition of commercial itemsare
subject to the policiesin other parts of this chapter. When a
policy in another part of this chapter is inconsistent with a
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policy in this part, this Part 12 shall take precedence for the
acquisition of commercial items.
(d) This part shall not apply to the acquisition of com-

mercial items—

(1) At or below the micro-purchase threshold;

(2) Using the Standard Form 44 (see 13.306);

(3) Using the imprest fund (see 13.305); or

(4) Using the Governmentwide commercia purchase
card.

Subpart 12.2—Special Requirementsfor the
Acquisition of Commercial Items

12.201 General.

Public Law 103-355 establishes special requirements for
the acquisition of commercial items intended to more
closely resemble those customarily used in the commercial
marketplace. This subpart identifies those specia require-
ments as well as other considerations necessary for proper
planning, solicitation, evaluation and award of contracts for
commercial items.

12.202 Market research and description of agency need.

(8) Market research (see 10.001) is an essential element
of building an effective strategy for the acquisition of com-
mercial items and establishes the foundation for the agency
description of need (see Part 11), the solicitation, and result-
ing contract.

(b) The description of agency need must contain suffi-
cient detail for potential offerors of commercia items to
know which commercial products or services may be suit-
able. Generaly, for acquisitionsin excess of the simplified
acquisition threshold, an agency's statement of need for a
commercial item will describe the type of product or service
to be acquired and explain how the agency intendsto use the
product or service in terms of function to be performed, per-
formance requirement or essential physical characteristics.
Describing the agency's needsin these terms allows offerors
to propose methods that will best meet the needs of the
Government.

(c) Follow the procedures in Subpart 11.2 regarding the
identification and availability of specifications, standards
and commercial item descriptions.

12.203 Procedures for solicitation, evaluation, and
award.

Contracting officers shall use the policies unique to the
acquisition of commercial items prescribed in this part in
conjunction with the policies and procedures for solicita-
tion, evaluation and award prescribed in Part 13, Simplified
Acquisition Procedures; Part 14, Sealed Bidding; or Part 15,
Contracting by Negotiation, as appropriate for the particular
acquisition. The contracting officer may use the stream-
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lined procedure for soliciting offers for commercial items
prescribed in 12.603. For acquisitions of commercial items
exceeding the simplified acquisition threshold but not
exceeding $5,000,000, including options, contracting activ-
ities shall employ the simplified procedures authorized by
Subpart 13.5 to the maximum extent practicable.

12.204 Solicitation/contract form.

(&) The contracting officer shall use the Standard Form
1449, Solicitation/Contract/Order for Commercia Items, if
(1) the acquisition is expected to exceed the simplified
acquisition threshold; (2) a paper solicitation or contract is
being issued; and (3) procedures at 12.603 are not being
used. Use of the SF 1449 is nonmandatory but encouraged
for commercial acquisitions not exceeding the simplified
acquisition threshold.

(b) Consistent with the requirements at 5.203(a) and (h),
the contracting officer may allow fewer than 15 days before
issuance of the solicitation.

12.205 Offers.

(8 Where technical information is necessary for evalua
tion of offers, agencies should, as part of market research,
review existing product literature generally available in the
industry to determine its adequacy for purposes of evalua-
tion. If adequate, contracting officers shall request existing
product literature from offerors of commercial itemsin lieu
of unique technical proposals.

(b) Contracting officers should allow offerorsto propose
more than one product that will meet a Government need in
response to solicitations for commercial items. The con-
tracting officer shall evaluate each product as a separate
offer.

(c) Consistent with the requirements at 5.203(b) and (h),
the contracting officer may alow fewer than 30 days
response time for receipt of offers for commercial items.

12.206 Use of past performance.

Past performance should be an important element of
every evaluation and contract award for commercial items.
Contracting officers should consider past performance data
from a wide variety of sources both inside and outside the
Federal Government in accordance with the policies and
procedures contained in Subpart 9.1, 13.106, or Subpart I
15.3, as applicable.

12.207 Contract type.

Agencies shall use firm-fixed-price contracts or fixed-
price contracts with economic price adjustment for the
acquisition of commercial items. Indefinite-delivery con-
tracts (see Subpart 16.5) may be used where the prices are
established based on a firm-fixed-price or fixed-price with
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economic price adjustment. Use of any other contract type
to acquire commercial items is prohibited.

12.208 Contract quality assurance.

Contracts for commercial items shall rely on contractors
existing quality assurance systems as a substitute for
Government inspection and testing before tender for accep-
tance unless customary market practices for the commercial
item being acquired include in-process inspection. Any in-
process inspection by the Government shall be conducted in
amanner consistent with commercial practice.

12.209 Determination of price reasonableness when
contracting by negotiation.
When contracting by negotiation for commercial items,
the policies and procedures in Subpart 15.4 shall be used to
establish the reasonableness of prices.

12.210 Contract financing.

Customary market practice for some commercial items
may include buyer contract financing. The contracting offi-
cer may offer Government financing in accordance with the
policies and procedures in Part 32.

12.211 Technical data.

Except as provided by agency-specific statutes, the
Government shall acquire only the technical data and the
rightsin that data customarily provided to the public with a
commercia item or process. The contracting officer shall
presume that data delivered under a contract for commercial
items was developed exclusively at private expense. When
a contract for commercial items requires the delivery of
technical data, the contracting officer shall include appro-
priate provisions and clauses delineating the rights in the
technical data in addenda to the solicitation and contract
(see Part 27 or agency FAR supplements).

12.212 Computer software.

(8 Commercial computer software or commercial com-
puter software documentation shall be acquired under
licenses customarily provided to the public to the extent
such licenses are consistent with Federal law and otherwise
satisfy the Government’s needs. Generdly, offerors and
contractors shall not be required to—

(1) Furnish technical information related to commer -
cia computer software or commercial computer software
documentation that is not customarily provided to the pub-
lic; or

(2) Relinquish to, or otherwise provide, the
Government rights to use, modify, reproduce, release, per-
form, display, or disclose commercial computer software or
commercial computer software documentation except as
mutually agreed to by the parties.

(b) With regard to commercial computer software and
commercial computer software documentation, the
Government shall have only those rights specified in the
license contained in any addendum to the contract.

12.213 Other commercial practices.

It is a common practice in the commercial marketplace
for both the buyer and seller to propose terms and condi-
tions written from their particular perspectives. The terms
and conditions prescribed in this part seek to balance the
interests of both the buyer and seller. These terms and con-
ditions are generally appropriate for use in a wide range of
acquisitions. However, market research may indicate other
commercial practicesthat are appropriate for the acquisition
of the particular item. These practices should be considered
for incorporation into the solicitation and contract if the
contracting officer determines them appropriate in conclud-
ing a business arrangement satisfactory to both parties and
not otherwise precluded by law or Executive order.

12.214 Cost Accounting Standards.

Cost Accounting Standards (CAS) generaly will not
apply to commercial items. If CAS does apply pursuant to
48 CFR 9903.201 (FAR Appendix), the contracting officer
shall insert the appropriate provisions and clauses as pre-
scribed in that section.

Subpart 12.3—Solicitation Provisions and
Contract Clausesfor the Acquisition of
Commercial Items

12.300 Scope of subpart.
This subpart establishes provisions and clauses to be
used when acquiring commercial items.

12.301 Solicitation provisions and contract clauses for
the acquisition of commercial items.

(@) In accordance with Section 8002 of Public Law 103-
355 (41 U.S.C 264, note), contracts for the acquisition of
commercial items shall, to the maximum extent practicable,
include only those clauses—

(1) Required to implement provisions of law or exec-
utive orders applicable to the acquisition of commercial
items; or

(2) Determined to be consistent with customary com-
mercial practice.

(b) To implement this Act, the contracting officer shall
insert the following provisions in solicitations for the acqui-
sition of commercia items, and clauses in solicitations and
contracts for the acquisition of commercial items:

(1) The provision at 52.212-1, Instructions to
Offerors—Commercial Items. This provision provides a
single, streamlined set of instructions to be used when solic-
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iting offers for commercial items and is incorporated in the
solicitation by reference (see Block 27a, SF 1449). The
contracting officer may tailor these instructions or provide
additional instructions tailored to the specific acquisition in
accordance with 12.302;

(2) Theprovision at 52.212-3, Offeror Representations
and Certifications—Commercial Items. This provision pro-
vides a single, consolidated list of certifications and
representations for the acquisition of commercia itemsand is
attached to the solicitation for offerors to complete and return
with their offer. This provision may not be tailored except in
accordance with Subpart 1.4;

(3) The clause at 52.212-4, Contract Terms and
Conditions—Commercial Items This clause includesterms
and conditions which are, to the maximum extent practica-
ble, consistent with customary commercial practices and is
incorporated in the solicitation and contract by reference
(see Block 27a, SF 1449). The contracting officer may tai-
lor this clause in accordance with 12.302; and

(4) The clause at 52.212-5, Contract Terms and
Conditions Required to Implement Statutes or Executive
Orders—Commercial Items. This clause incorporates by
reference only those clauses required to implement provi-
sions of law or executive orders applicable to the
acquisition of commercial items. The contracting officer
shall attach this clause to the solicitation and contract and,
using the appropriate clause prescriptions, indicate which, if
any, of the additional clauses cited in 52.212-5(b) or (c) are
applicable to the specific acquisition. When cost informa-
tion is obtained pursuant to Part 15 to establish the
reasonableness of pricesfor commercia items, the contract-
ing officer shall insert the clauses prescribed for this
purpose in an addendum to the solicitation and contract.
This clause may not be tailored.

(c) When the use of evaluation factorsis appropriate, the
contracting officer may—

(1) Insert the provision at 52.212-2, Evaluation—
Commercial Items, in solicitations for commercial items
(see 12.602); or

(2) Include asimilar provision containing all evalua-
tion factors required by 13.106, Subpart 14.2 or Subpart
15.3, as an addendum (see 12.302(d)).

(d) Use of required provisions and clauses.
Notwithstanding prescriptions contained elsewhere in the
FAR, when acquiring commercial items, contracting offi-
cers shall be required to use only those provisions and
clauses prescribed in this part. The provisions and clauses
prescribed in this part shall be revised, as necessary, to
reflect the applicability of statutes and executive orders to
the acquisition of commercia items.

(e) Discretionary use of FAR provisions and clauses.
The contracting officer may include in solicitations and con-
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tracts by addendum other FAR provisions and clauses when
their use is consistent with the limitations contained in
12.302. For example:

(1) The contracting officer may include appropriate
clauses when an indefinite-delivery type of contract will be
used. The clauses prescribed at 16.505 may be used for this
purpose.

(2) The contracting officer may include appropriate
provisions and clauses when the use of options is in the
Government's interest. The provisions and clauses pre-
scribed in 17.208 may be used for this purpose. If the
provision at 52.212-2 is used, paragraph (b) providesfor the
evaluation of options.

(3) The contracting officer may use the provisions
and clauses contained in Part 23 regarding the use of recov-
ered material when appropriate for the item being acquired.

(f) Agencies may supplement the provisions and clauses
prescribed in this part (to require use of additional provi-
sions and clauses) only as necessary to reflect agency
unique statutes applicable to the acquisition of commercial
items or as may be approved by the agency senior procure-
ment executive, or the individual responsible for
representing the agency on the FAR Council, without power
of delegation.

12.302 Tailoring of provisions and clauses for the
acquisition of commercial items.

(@) General. The provisions and clauses established in
this subpart are intended to address, to the maximum extent
practicable, commercial market practices for a wide range
of potential Government acquisitions of commercial items.
However, because of the broad range of commercia items
acquired by the Government, variationsin commercial prac-
tices, and the relative volume of the Government's
acquisitionsin the specific market, contracting officers may,
within the limitations of this subpart, and after conducting
appropriate market research, tailor the provision at 52.212-
1, Instructions to Offerors—Commercia Items, and the
clause at 52.212-4, Contract Terms and Conditions—
Commercial Items, to adapt to the market conditions for
each acquisition.

(b) Tailoring 52.212-4, Contract Terms and Conditions—
Commercial Items Thefollowing paragraphs of the clause at
52.212-4, Contract Terms and Conditions—Commercial
Items, implement statutory requirements and shall not be
tailored—

(1) Assignments;

(2) Disputes,

(3) Payment (except as provided in Subpart 32.11);
(4) Invoice;

(5) Other compliances; and
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(i) The warranty is adequate to protect the needs
of the Government, e.g., items covered by the warranty and
length of warranty;

(ii) The terms alow the Government effective
postaward administration of the warranty to include the iden-
tification of warranted items, procedures for the return of
warranted items to the contractor for repair or replacement,
and collection of product performance information; and

(iii) Thewarranty is cost-effective.

(2) In some markets, it may be customary commer-
cia practice for contractors to exclude or limit the implied
warranties contained in 52.212-4 in the provisions of an
express warranty. In such cases, the contracting officer
shall ensure that the expresswarranty providesfor the repair
or replacement of defective items discovered within a rea-
sonable period of time after acceptance.

(3) Express warranties shal be included in the con-
tract by addendum (see 12.302).

Subpart 12.5—Applicability of Certain Laws
to the Acquisition of Commercial Items

12,500 Scope of subpart.

As required by Section 34 of the Office of Federd
Procurement Policy Act (41 U.S.C. 430), this subpart lists
provisions of lawsthat are not applicable to contractsfor the
acquisition of commercial items, or are not applicable to
subcontracts, at any tier, for the acquisition of acommercial
item. This subpart also lists provisions of law that have
been amended to eliminate or modify their applicability to
either contracts or subcontracts for the acquisition of com-
mercial items.

12501 Applicability.

(8) Thissubpart appliesto any contract or subcontract at
any tier for the acquisition of commercial items.

(b) Nothing in this subpart shall be construed to autho-
rize the waiver of any provision of law with respect to any
subcontract if the prime contractor is reselling or distribut-
ing commercia items of another contractor without adding
value. Thislimitation isintended to preclude establishment
of unusual contractual arrangements solely for the purpose
of Government sales.

(c) For purposes of this subpart, contractors awarded
subcontracts under Subpart 19.8, Contracting with the
Small Business Administration (the 8(a) Program), shall be
considered prime contractors.

12502 Procedures.
(8 The FAR prescription for the provision or clause for
each of the laws listed in 12.503 has been revised in the

appropriate part to reflect its proper application to prime
contracts for the acquisition of commercial items.

(b) For subcontracts for the acquisition of commercial
items or commercial components, the clauses at 52.212-5,
Contract Terms and Conditions Required to Implement
Statutes or Executive Orders—Commercial Items, and
52.244-6, Subcontracts for Commercia Items and
Commercial Components, reflect the applicability of the
laws listed in 12.504 by identifying the only provisions and
clauses that are required to be included in a subcontract at
any tier for the acquisition of commercial items or commer-
cial components.

12.503 Applicability of certain laws to Executive
agency contracts for the acquisition of commercial
items.

(a8 The following laws are not applicable to executive
agency contracts for the acquisition of commercial items:

(1) 41 U.SC. 43, Wash-Healey Act (see Subpart
22.6).

(2) 41 U.SC. 254(a) and 10 U.S.C. 2306(b),
Contingent Fees (see 3.404).

(3) 41 U.S.C. 416(a)(6), Minimum Response Time
for Offers under Office of Federal Procurement Policy Act
(see 5.203).

(4) 41 U.S.C. 701, et seq., Drug-Free Workplace Act
of 1988 (see 23.501).

(b) Certain requirements of the following laws have
been eliminated for executive agency contracts for the
acquisition of commercial items:

(1) 33 U.S.C. 1368, Requirement for a clause under
the Federal Water Pollution Control Act (see 23.105).

(2) 40 U.S.C. 327 et seq., Requirement for a certifi-
cate and clause under the Contract Work Hours and Safety
Standards Act (see 22.305).

(3) 41 U.S.C. 57(a) and (b), and 58, Requirement for
a clause and certain other requirements related to the Anti-
Kickback Act of 1986 (see 3.502).

(4) 42 U.S.C. 7606, Requirement for a clause under
the Clean Air Act (see 23.105).

(5) 49 U.S.C. 40118, Requirement for a certificate
and clause under the Fly American provisions (see 47.405).

(c) The applicability of the following laws have been
modified in regards to Executive agency contracts for the
acquisition of commercial items:

(1) 41 U.S.C. 253g and 10 U.S.C. 2402, Prohibition
on Limiting Subcontractor Direct Salesto the United States
(see 3.503).

(2) 41 U.S.C. 254(d) and 10 U.S.C. 23063, Truthin
Negotiations Act (see 15.403).

(3) 41 U.S.C. 422, Cost Accounting Standards (48
CFR chapter 99) (see 12.214).
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12.504 Applicability of certain laws to subcontracts for
the acquisition of commercial items.

(@) The following laws are not applicable to subcon-
tracts at any tier for the acquisition of commercial items or
commercial components at any tier:

(1) 15 U.S.C. 644(d), Requirements relative to labor
surplus areas under the Small Business Act (see Subpart
19.2).

(2) 19 U.S.C. 1202, Tariff Act of 1930 (see Subpart
25.6).

(3) 19 U.S.C. 1309, Supplies for Certain Vessels and
Aircraft (see Subpart 25.6).

(4) 19 U.S.C. 2701, et seq., Authority to Grant Duty
Free Treatment (see Subpart 25.6).

(5) 31 U.SC. 1352, Limitation on Payments to
Influence Certain Federal Transactions (see Subpart 3.8).

(6) 41 U.S.C. 43, Walsh-Healey Act (see Subpart
22.6).

(7) 41 U.S.C. 253d, Validation of Proprietary Data
Restrictions (see Subpart 27.4).

(8) 41 USC. 254(a) and 10 U.S.C. 2306(b),
Contingent Fees (see Subpart 3.4).

(9) 41 US.C. 254d(c) and 10 U.S.C. 2313(c),
Examination of Records of Contractor, when a subcontrac-
tor is not required to provide cost or pricing data (see
15.209(b)).

(10) 41 U.S.C. 351, Service Contract Act of 1965, as
amended (see Subpart 22.10).

(11) 41 U.S.C. 416(a)(6), Minimum Response Time
for Offers under Office of Federal Procurement Policy Act
(see Subpart 5.2).

(12) 41 U.S.C. 4183, Rights in Technical Data (see
Subpart 27.4).

(13) 41 U.S.C. 701, et seq., Drug-FreeWorkplaceAct
of 1988 (see Subpart 23.5).

(14) 46 U.S.C. 1241(b), Transportation in American
Vessels of Government Personnel and Certain Cargo (see
Subpart 47.5)(inapplicability effective May 1, 1996).

(15) 49 U.S.C. 40118, Fly American provisions (see
Subpart 47.4).

(b) Certain requirements of the following laws have
been eliminated for subcontracts at any tier for the acquisi-
tion of commercial items or commercial components:

(1) 33U.S.C. 1368, Requirement for acertificate and
clause under the Federal Water Pollution Control Act (see
Subpart 23.1).

(2) 40U.S.C. 327, et seg., Requirement for a certifi-
cate and clause under the Contract Work Hours and Safety
Standards Act (see Subpart 22.3).

(3) 42 U.S.C. 7606, Requirements for a certificate
and clause under the Clean Air Act (see Subpart 23.1).
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(c) The applicability of the following laws has been
modified in regards to subcontracts at any tier for the acqui-
sition of commercia items or commercial components:

(1) 41 U.S.C. 253g and 10 U.S.C. 2402, Prohibition
on Limiting Subcontractor Direct Sales to the United States
(see Subpart 3.5).

(2) 41 U.S.C. 254(d) and 10 U.S.C. 230643, Truthin
Negotiations Act (see Subpart 15.4).

(3) 41 U.S.C. 422, Cost Accounting Standards (48
CFR chapter 99) (see 12.214).

Subpart 12.6—Streamlined Proceduresfor
Evaluation and Solicitation for Commercial
[tems

12601 General.

This subpart provides optional proceduresfor (a) stream-
lined evaluation of offers for commercia items; and (b)
streamlined solicitation of offers for commercia items for
use where appropriate. These procedures are intended to
simplify the process of preparing and issuing solicitations,
and evaluating offers for commercia items consistent with
customary commercial practices.

12.602 Streamlined evaluation of offers.

(@) When evauation factors are used, the contracting
officer may insert a provision substantially the same as the
provision at 52.212-2, Evaluation—Commercia Items, in
solicitations for commercia items or comply with the pro-
cedures in 13.106 if the acquisition is being made using
simplified acquisition procedures. When the provision at
52.212-2 is used, paragraph (a) of the provision shall be tai-
lored to the specific acquisition to describe the evaluation
factors and relative importance of those factors. However,
when using the simplified acquisition proceduresin Part 13,
contracting officers are not required to describe the relative
importance of evaluation factors.

(b) Offersshall be evaluated in accordance with the cri-
teria contained in the solicitation. For many commercia
items, the criteria need not be more detailed than technical
(capability of the item offered to meet the agency need),
price and past performance. Technical capability may be
evauated by how well the proposed products meet the
Government requirement instead of predetermined subfac-
tors. Solicitations for commercia items do not have to
contain subfactors for technical capability when the solici-
tation adequately describes the item's intended use. A
technical evaluation would normally include examination of
such things as product literature, product samples (if
requested), technical features and warranty provisions. Past
performance shall be evaluated in accordance with the pro-
cedures in 13.106 or Subpart 15.3, as applicable. The
contracting officer shall ensure the instructions provided in
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Scope of part.

Definitions.

Purpose.

Policy.

Legal effect of quotations.

Federal Acquisition Streamlining Act of 1994 list of
inapplicable laws.

Inapplicable provisions and clauses.

Subpart 13.1—Procedures
General.
Source list.
Use of standing price quotations.
Promoting competition.
Synopsis and posting requirements.
Soliciting competition, evaluation of quotations or
offers, award and documentation.
Soliciting competition.
Evaluation of quotations or offers.
Award and documentation.

Subpart 13.2—Actions At or Below the Micro-Purchase

13.201
13.202

Threshold
General.
Purchase guidelines.

Subpart 13.3—Simplified Acquisition M ethods

13.301
13.302
13.302-1
13.302-2
13.302-3

13.302-4
13.302-5
13.303

13.303-1
13.303-2
13.303-3
13.303-4
13.303-5
13.303-6
13.303-7
13.303-8
13.304

13.305

13.305-1
13.305-2
13.305-3
13.305-4
13.306

13.307

Governmentwide commercia purchase card.
Purchase orders.

General.

Unpriced purchase orders.

Obtaining contractor acceptance and modifying
purchase orders.

Termination or cancellation of purchase orders.
Clauses.

Blanket purchase agreements (BPAS).
General.

Establishment of BPAS.

Preparation of BPAS.

Clauses.

Purchases under BPAS.

Review procedures.

Completion of BPAs.

Optiona clause.

[Reserved]

Imprest funds and third party drafts.
General.

Agency responsibilities.

Conditions for use.

Procedures.

SF 44, Purchase Order—Invoice—V oucher.
Forms.

Subpart 13.4—Fast Payment Procedur e
13.401 General.
13.402 Conditions for use.
13.403 Preparation and execution of orders.
13.404 Contract clause.

Subpart 13.5—Test Program for Certain Commercial Items
13.500 General.
13.501 Specia documentation requirements.

13.000 Scope of part.

This part prescribes policies and procedures for the
acquisition of supplies and services, including construction,
research and development, and commercia items, the
aggregate amount of which does not exceed the simplified
acquisition threshold (see 2.101). Subpart 13.5 provides
special authority for acquisitions of commercial items
exceeding the simplified acquisition threshold but not
exceeding $5,000,000, including options. See Part 12 for
policies applicable to the acquisition of commercia items
exceeding the micro-purchase threshold. See 36.602-5 for
simplified procedures to be used when acquiring architect-
engineer services.

13.001 Definitions.

As used in this part—

“Authorized individual” means a person who has been
granted authority, in accordance with agency procedures, to
acquire supplies and services in accordance with this part.

“Governmentwide commercial purchase card” means a
purchase card, similar in nature to acommercial credit card,
issued to authorized agency personnel to use to acquire and
to pay for supplies and services.

“Imprest fund” means a cash fund of a fixed amount
established by an advance of funds, without charge to an
appropriation, from an agency finance or disbursing officer
to a duly appointed cashier, for disbursement as needed
from time to time in making payment in cash for relatively
small amounts.

“Purchase order” means an offer by the Government to
buy supplies or services, including construction and
research and devel opment, upon specified terms and condi-
tions, using simplified acquisition procedures.

“Third party draft” means an agency bank draft, similar
to acheck, that is used to acquire and to pay for supplies and
services. (See Treasury Financial Management Manual,
Section 3040.70.)
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13.002 Purpose.

The purpose of this part is to prescribe simplified acqui-
sition procedures in order to—

(8 Reduce administrative costs;

(b) Improve opportunities for small, small disadvan-
taged, and women-owned small business concernsto obtain
afair proportion of Government contracts;

(c) Promote efficiency and economy in contracting; and

(d) Avoid unnecessary burdens for agencies and con-
tractors.

13.003 Palicy.

(@) Agencies shall use simplified acquisition proce-
dures to the maximum extent practicable for all purchases
of supplies or services not exceeding the simplified acqui-
sition threshold (including purchases at or below the
micro-purchase threshold). This policy does not apply if
an agency can meet its requirement using—

(1) Required sources of supply under Part 8 (e.g.,
Federal Prison Industries, Committee for Purchase from
People Who are Blind or Severely Disabled, and Federa
Supply Schedule contracts);

(2) Existing indefinite delivery/indefinite quantity
contracts; or

(3) Other established contracts.

(b)(1) Each acquisition of supplies or services that has
an anticipated dollar value exceeding $2,500 and not
exceeding $100,000 is reserved exclusively for small busi-
ness concerns and shall be set aside (see 19.000 and Subpart
19.5). See 19.502-2 for exceptions.

(2) Each written solicitation under a set-aside shall
contain the appropriate provisions prescribed by Part 19. If
the solicitation is oral, however, information substantially
identical to that in the provision shall be given to potential
quoters.

(c) The contracting office shall use simplified acquisi-
tion procedures for contract actions exceeding $50,000 after
December 31, 1999, only if the office's cognizant agency
has certified full FACNET capability in accordance with
4.505-2. This limitation does not apply to acquisitions of
commercia items conducted using Subpart 13.5.

(d) The contracting officer shal not use simplified
acquisition procedures to acquire supplies and services if
the anticipated award will exceed the simplified acquisition
threshold (or $5,000,000, including options, for acquisitions
of commercial items using Subpart 13.5). Do not break
down requirements aggregating more than the simplified
acquisition threshold (or for commercial items, the thresh-
old in Subpart 13.5) or the micro-purchase threshold into
several purchases that are less than the applicable threshold
merely to—

(1) Permit use of simplified acquisition procedures;
or
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(2) Avoid any requirement that applies to purchases
exceeding the micro-purchase threshold.

(e) An agency that has specific statutory authority to
acquire personal services (see 37.104) may use simplified
acquisition procedures to acquire those services.

(f) Agencies shall use the Governmentwide commercial
purchase card and electronic purchasing techniques to the
maximum extent practicable in conducting simplified
acquisitions.

(g) For contract actions exceeding the micro-purchase
threshold but not exceeding the simplified acquisition
threshold, agencies shall maximize the use of FACNET,
when practicable and cost-effective (see 4.506), to acquire
supplies and services (including construction, research and
development, and architect-engineer). FACNET aso may
be used for contract actions exceeding the simplified acqui -
sition threshold. Drawings and lengthy specifications can
be provided off-line in hard copy or through other appropri-
ate means.

(h) Authorized individuals shall make purchases in the
simplified manner that is most suitable, efficient, and eco-
nomical based on the circumstances of each acquisition. For
acquisitions not expected to exceed—

(1) The simplified acquisition threshold for other
than commercial items, use any appropriate combination of
the procedures in Parts 13, 14, 15, 35, or 36, including the
use of Standard Form 1442, Solicitation, Offer, and Award
(Construction, Alteration, or Repair), for construction con-
tracts (see 36.701(b)); or

(2) $5 million for commercial items, use any appro-
priate combination of the proceduresin Parts 12, 13, 14, and
15 (see paragraph (d) of this section).

(i) In addition to other considerations, contracting offi-
cers shall—

(1) Promote competition to the maximum extent
practicable (see 13.104);

(2) Establish deadlines for the submission of
responses to solicitations that afford suppliers a reasonable
opportunity to respond (see 5.203);

(3) Consider al quotations or offers that are timely
received. For evaluation of quotations or offers conducted
through FACNET, see 13.106-2(b)(3); and

(4) Use innovative approaches, to the maximum
extent practicable, in awarding contracts using simplified
acquisition procedures.

13.004 Legal effect of quotations.

(a) A quotation isnot an offer and, consequently, cannot
be accepted by the Government to form a binding contract.
Therefore, issuance by the Government of an order in
response to a supplier's quotation does not establish a con-
tract. The order is an offer by the Government to the
supplier to buy certain supplies or services upon specified
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terms and conditions. A contract is established when the
supplier accepts the offer.

(b) When appropriate, the contracting officer may ask
the supplier to indicate acceptance of an order by notifica-
tion to the Government, preferably in writing, as defined at
2.101. In other circumstances, the supplier may indicate
acceptance by furnishing the supplies or services ordered or
by proceeding with the work to the point where substantial
performance has occurred.

(c) If the Government issues an order resulting from a
guotation, the Government may (by written notice to the
supplier, at any time before acceptance occurs) withdraw,
amend, or cancel its offer. (See 13.302-4 for procedures on
termination or cancellation of purchase orders.)

13.005 Federal Acquisition Streamlining Act of 1994
list of inapplicable laws.

(a8) The following laws are inapplicable to all contracts
and subcontracts (if otherwise applicable to subcontracts) at
or below the simplified acquisition threshold:

(1) 41 U.SC. 57(a) and (b) (Anti-Kickback Act of
1986). (Only the requirement for the incorporation of the
contractor procedures for the prevention and detection of
violations, and the contractua requirement for contractor
cooperation in investigations are inapplicable.)

(2) 40 U.S.C. 270a (Miller Act). (Although the
Miller Act does not apply to contracts at or below the sim-
plified acquisition threshold, alternative forms of payment
protection for suppliers of labor and material (see 28.102)
are still required if the contract exceeds $25,000.)

(3) 40 U.S.C. 327 - 333 (Contract Work Hours and
Safety Standards Act—Overtime Compensation).

(4) 41 U.S.C. 701(a)(1) (Section 5152 of the Drug-
Free Workplace Act of 1988), except for individuals.

(5) 42 U.S.C. 6962 (Solid Waste Disposal Act).
(Only the requirement for providing the estimate of recov-
ered material utilized in the performance of the contract is
inapplicable.)

(6) 10 U.S.C. 2306(b) and 41 U.S.C. 254(a)
(Contract Clause Regarding Contingent Fees).

(7) 10 U.S.C. 2313 and 41 U.S.C. 254(c) (Authority
to Examine Books and Records of Contractors).

(8) 10 U.S.C. 2402 and 41 U.S.C. 253g (Prohibition
on Limiting Subcontractor Direct Sales to the United
States).

(b) The Federal Acquisition Regulatory (FAR) Council
will include any law enacted after October 13, 1994, that
sets forth policies, procedures, requirements, or restrictions
for the acquisition of property or services, on the list set
forthin paragraph (a) of thissection. The FAR Council may
make exceptions when it determines in writing that it isin
the best interest of the Government that the enactment

should apply to contracts or subcontracts not greater than
the simplified acquisition threshold.

(c) Theprovisions of paragraph (b) of this section do not
apply to laws that—

(1) Provide for crimina or civil penalties; or

(2) Specificdly state that notwithstanding the lan-
guage of Section 4101, Public Law 103-355, the enactment
will be applicable to contracts or subcontracts in amounts
not greater than the simplified acquisition threshold.

(d) Any individual may petition the Administrator,
Office of Federal Procurement Policy (OFPP), to include
any applicable provision of law not included on the list set
forth in paragraph (@) of this section unlessthe FAR Council
has already determined in writing that the law is applicable.
The Administrator, OFPP, will include the law on thelist in
paragraph (@) of this section unless the FAR Council makes
a determination that it is applicable within 60 days of
receiving the petition.

13.006 Inapplicable provisionsand clauses.

While certain statutes still apply, pursuant to Public Law
103-355, the following provisions and clauses are inapplic-
able to contracts and subcontracts at or below the simplified
acquisition threshold:

(a) 52.203-5, Covenant Against Contingent Fees.

(b) 52.203-6, Restrictions on Subcontractor Sales to the
Government.

(c) 52.203-7, Anti-Kickback Procedures.

(d) 52.215-2, Audits and Records—Negotiation.

(e) 52.222-4, Contract Work Hours and Safety
Standards A ct—Overtime Compensation.

(f) 52.223-6, Drug-Free Workplace, except for individu-
als.

(g) 52.223-9, Certification and Estimate of Percentage
of Recovered Material Content for EPA Designated Items.

Subpart 13.1—Procedures

13.101 General.
(a) In making purchases, contracting officers shall—

(1) Comply with the policy in 7.202 relating to eco-
nomic purchase quantities, when practicable;

(2) Satisfy the procedures described in Subpart 19.6
with respect to Certificates of Competency before rejecting
a quotation, oral or written, from a small business concern
determined to be nonresponsible (see Subpart 9.1);

(3) Use United States-owned excess or near-excess
foreign currency, if appropriate, in making payments under
simplified acquisition procedures (see Subpart 25.3); and

(4) Provide for the inspection of supplies or services
as prescribed in 46.404.

(b) In making purchases, contracting officers should—
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(1) Include related items (such as small hardware
items or spare parts for vehicles) in one solicitation and
make award on an “al-or-none” or “multiple award” basis
provided suppliers are so advised when quotations or offers
are requested;

(2) Incorporate provisions and clauses by reference
in solicitations and in awards under requests for quotations,
provided the requirements in 52.102 are satisfied;

(3) Make maximum effort to obtain trade and prompt
payment discounts (see 14.408-3). Prompt payment dis-
counts shal not be considered in the evaluation of
guotations; and

(4) Use bulk funding to the maximum extent practi-
cable. Bulk funding is a system whereby the contracting
officer receives authorization from a fiscal and accounting
officer to obligate funds on purchase documents against a
specified lump sum of funds reserved for the purpose for a
specified period of time rather than obtaining individual
obligational authority on each purchase document. Bulk
funding is particularly appropriate if numerous purchases
using the same type of funds are to be made during a given
period.

13.102 Sourcelist.

(a) Each contracting office should maintain a source list
(or lists, if more convenient). New supply sources for the
list may be obtained from avariety of sources, including the
Procurement Automated Source System (PASS) of the
Small Business Administration and the Central Contractor
Registration (CCR) Data Base (see 4.503). The list should
identify the status of each source (when the status is made
known to the contracting office) in the following categories:

(1) Small business.
(2) Small disadvantaged business.
(3) Women-owned small business.

(b) The status information may be used as the basis to
ensure that small business concerns are provided the maxi-
mum practicable opportunities to respond to solicitations
issued using simplified acquisition procedures.

13.103 Use of standing price quotations.

Authorized individuals do not have to obtain individual
quotations for each purchase. Standing price quotations
may be used if—

(8 The pricing information is current; and

(b) The Government obtains the benefit of maximum
discounts before award.

13.104 Promoting competition.

The contracting officer shall promote competition to the
maximum extent practicable to obtain supplies and services
from the source whose offer is the most advantageous to the
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Government, considering the administrative cost of the pur-
chase.

(@) The contracting officer shall not—

(1) Solicit quotations based on persona preference;
or

(2) Restrict solicitation to suppliers of well-known
and widely distributed makes or brands.

(b) If using simplified acquisition procedures and not
using FACNET, maximum practicable competition ordinar-
ily can be obtained by soliciting quotations or offers from
sources within the local trade area.  Unless the contract
action requires synopsis pursuant to 5.101 and an exception
under 5.202 is not applicable, consider solicitation of at
least three sources to promote competition to the maximum
extent practicable. Whenever practicable, request quota-
tions or offers from two sources not included in the previous
solicitation.

13.105 Synopsisand posting requirements.

(8 The contracting officer shall comply with the public
display and synopsis requirements of 5.101 and 5.203
unless—

(1) FACNET is used for an acquisition at or below
the simplified acquisition threshold; or
(2) An exception in 5.202 applies.

(b) When acquiring commercia items, the contracting
officer may use a combined synopsis/solicitation. In such
cases, a separate solicitation is not required. The contract-
ing officer must include enough information to permit
suppliers to develop quotations or offers.

13.106 Soliciting competition, evaluation of quotations
or offers, award and documentation.

13.106-1 Soliciting competition.

(a) Considerations. In soliciting competition, the con-
tracting officer shall consider the guidance in 13.104 and
the following before requesting quotations or offers:

(1)(i) The nature of the article or service to be pur-
chased and whether it is highly competitive and readily
available in several makes or brands, or is relatively non-
competitive.

(if) Information obtained in making recent pur-
chases of the same or similar item.

(iii) The urgency of the proposed purchase.

(iv) Thedollar value of the proposed purchase.

(V) Past experience concerning specific dealers
prices.

(2) When soliciting quotations or offers, the contract-
ing officer shall notify potential quoters or offerors of the
basis on which award will be made (price alone or price and
other factors, e.g., past performance and quality).
Contracting officers are encouraged to use best value.
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Solicitations are not required to state the relative importance
assigned to each evaluation factor and subfactor, nor are
they required to include subfactors.

(b) Soliciting from a single source. (1) For purchases
not exceeding the simplified acquisition threshold, contract-
ing officers may solicit from one source if the contracting
officer determines that the circumstances of the contract
action deem only one source reasonably available (e.g.,
urgency, exclusive licensing agreements, or industrial mobi-
lization).

(2) For sole source acquisitions of commercial items
in excess of the simplified acquisition threshold conducted
pursuant to Subpart 13.5, the requirements at 13.501(a)
apply.

(c) Soliciting orally. (1) The contracting officer shal
solicit quotations orally to the maximum extent practicable,
if—

(i) The acquisition does not exceed the simplified
acquisition threshold;

(ii) FACNET is not available or the contracting
office hasawritten determination that it is not practicable or
cost-effective to purchase via FACNET (see 4.506); and

(iii) Noticeis not required under 5.101.

(2) However, an oral solicitation may not be practi-
cable for contract actions exceeding $25,000 unless covered
by an exception in 5.202.

(d) Written solicitations. If obtaining electronic or oral
guotations is uneconomical or impracticable, the contract-
ing officer should issue paper solicitations for contract
actions likely to exceed $25,000. The contracting officer
shall issue a written solicitation for construction require-
ments exceeding $2,000.

(e) Useof options. Options may be included in solicita-
tions, provided the requirements of Subpart 17.2 are met
and the aggregate value of the acquisition and all options
does not exceed the dollar threshold for use of simplified
acquisition procedures.

(f) Inquiries. An agency should respond to inquiries
received through any medium (including FACNET) if doing
so would not interfere with the efficient conduct of the
acquisition. For an acquisition conducted through FAC-
NET, an agency must respond to telephonic or facsimile
inquiries only if it is unable to receive inquiries through
FACNET.

13.106-2 Evaluation of quotationsor offers.
(8) General. (1) The contracting officer shall evaluate
guotations or offers—
(i) Inanimpartial manner; and
(i) Inclusive of transportation charges from the
shipping point of the supplier to the delivery destination.
(2) Quotations or offers shall be evaluated on the
basis established in the solicitation.

(3) All quotations or offers shall be considered (see
paragraph (b) of this subsection).

(b) Evaluation procedures. (1) The contracting officer
has broad discretion in fashioning suitable evaluation pro-
cedures. The procedures prescribed in Parts 14 and 15 are
not mandatory. At the contracting officer's discretion, one
or more, but not necessarily al, of the evaluation proce-
duresin Part 14 or 15 may be used.

(2) If using price and other factors, ensure that quota:
tions or offers can be evaluated in an efficient and
minimally burdensome fashion. Formal evaluation plans
and establishing a competitive range, conducting discus-
sions, and scoring quotations or offers are not required.
Contracting offices may conduct comparative evaluations
of offers. Evaluation of other factors, such as past perfor-
mance—

(i) Does not require the creation or existence of a
formal data base; and

(if) May be based on information such as the con-
tracting officer's knowledge of and previous experience
with the supply or service being acquired, customer sur-
veys, or other reasonable basis.

(3) For acquisitions conducted using FACNET, the
contracting officer may—

(i) After preliminary consideration of al quota-
tions or offers, identify from al quotations or offers
received one that is suitable to the user, such as the lowest
priced brand name product, and quickly screen all lower
priced quotations or offers based on readily discernible
value indicators, such as past performance, warranty condi-
tions, and maintenance availability; or

(if) Where an evaluation is based only on price
and past performance, make an award based on whether the
lowest priced of the quotations or offers having the highest
past performance rating possible represents the best value
when compared to any lower priced quotation or offer.

13.106-3 Award and documentation.

(a) Basis for award. Before making award, the con-
tracting officer shall determine that the proposed price is
fair and reasonable.

(1) Whenever possible, base price reasonableness on
competitive quotations or offers.

(2) If only one response is received, include a state-
ment of price reasonableness in the contract file. The
statement may be based on—

(i) Market research;

(if) Comparison of the proposed price with prices
found reasonable on previous purchases;

(iii) Current price lists, catalogs, or advertise-
ments;

(iv) A comparison with similar items in a related
industry;
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(v) Vaueanaysis,

(vi) The contracting officer's personal knowledge
of the item being purchased;

(vii) Comparison to an independent Government
estimate; or

(viii) Any other reasonable basis.

(3) Occasionaly an item can be obtained only from a
supplier that quotes a minimum order price or quantity that
either unreasonably exceeds stated quantity requirements or
resultsin an unreasonabl e price for the quantity required. In
these instances, the contracting officer should inform the
requiring activity of all facts regarding the quotation or offer
and ask it to confirm or alter its requirement. The file shall
be documented to support the final action taken.

(b) Filedocumentation and retention. Keep documenta-
tion to a minimum. Purchasing offices shal retain data
supporting purchases (paper or electronic) to the minimum
extent and duration necessary for management review pur-
poses (see Subpart 4.8). The following illustrate the extent
to which quotation or offer information should be recorded:

(1) Oral solicitations. The contracting office should
establish and maintain records of oral price quotations in
order to reflect clearly the propriety of placing the order at
the price paid with the supplier concerned. In most cases,
thiswill consist merely of showing the names of the suppli-
ers contacted and the prices and other terms and conditions
quoted by each.

(2) Written solicitations (see 2.101). For acquisitions
not exceeding the simplified acquisition threshold, limit
written records of solicitations or offers to notes or abstracts
to show prices, delivery, references to printed price lists
used, the supplier or suppliers contacted, and other pertinent
data.

(3) Special situations.
ments—

(i) Explaining the absence of competition if only
one source is solicited and the acquisition does not exceed
the simplified acquisition threshold (does not apply to an
acquisition of utility services available from only one
source); or

(if) Supporting the award decision if other than
price-related factors were considered in selecting the sup-
plier.

(c) Notification. For acquisitions that do not exceed the
simplified acquisition threshold and for which automatic
notification is not provided through FACNET, notification
to unsuccessful suppliers shall be given only if requested or
reguired by 5.301.

(d) Request for information. If asupplier requests infor-
mation on an award that was based on factors other than

Include additional state-
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price aone, a brief explanation of the basis for the contract
award decision shall be provided (see 15.503(b)(2)).

Subpart 13.2—Actions At or Below the Micro-
Purchase Threshold

13.201 General.

(@) Agency heads are encouraged to delegate micro-pur-
chase authority (see 1.603-3).

(b) The Governmentwide commercial purchase card
shall be the preferred method to purchase and to pay for
micro-purchases (see 2.101).

(c) Purchases at or below the micro-purchase threshold
may be conducted using any of the methods described in
Subpart 13.3, provided the purchaser is authorized and
trained, pursuant to agency procedures, to use those meth-
ods.

(d) Micro-purchases do not require provisions or
clauses, except as provided at 32.1103. This paragraph
takes precedence over any other FAR requirement to the
contrary, but does not prohibit the use of any clause.

(e) The requirements in Part 8 apply to purchases at or
below the micro-purchase threshold.

13.202 Purchase guidelines.

() Sdlicitation, evaluation of quotations, and award. (1)
To the extent practicable, micro-purchases shall be distrib-
uted equitably among qualified suppliers.

(2) Micro-purchases may be awarded without solicit-
ing competitive quotations if the contracting officer or
individual appointed in accordance with 1.603-3(b) consid-
ers the price to be reasonable.

(3) The administrative cost of verifying the reason-
ableness of the price for purchases may more than offset
potential savings from detecting instances of overpricing.
Therefore, action to verify price reasonableness need only
be taken if—

(i) The contracting officer or individual appointed
in accordance with 1.603-3(b) suspects or has information
to indicate that the price may not be reasonable (e.g., com-
parison to the previous price paid or persona knowledge of
the supply or service); or

(if) Purchasing a supply or service for which no
comparable pricing information is readily available (e.g., a
supply or service that is not the same as, or is not similar to,
other supplies or services that have recently been purchased
on acompetitive basis).

(b) Documentation. If competitive quotations were
solicited and award was made to other than the low quoter,
documentation to support the purchase may be limited to




FAC 97-03 FEBRUARY 9, 1998

PART 13—SIMPLIFIED ACQUISITION PROCEDURES

13.302-2

identification of the solicited concerns and an explanation
for the award decision.

Subpart 13.3—Simplified Acquisition
Methods

13.301 Governmentwide commercial purchase card.

(@) The Governmentwide commercia purchase card is
authorized for use in making and/or paying for purchases of
supplies, services, or construction. The Governmentwide
commercial purchase card may be used by contracting offi-
cers and other individuals designated in accordance with
1.603-3. The card may be used only for purchases that are
otherwise authorized by law or regulation.

(b) Agencies using the Governmentwide commercia
purchase card shall establish procedures for use and control
of the card that comply with the Treasury Financial Manual
for Guidance of Departments and Agencies (TFM 4-4500)
and that are consistent with the terms and conditions of the
GSA Federal Supply Service Contract Guide for
Governmentwide Commercial Purchase Card Service.
Agency procedures should not limit the use of the
Governmentwide commercia purchase card to micro-pur-
chases. Agency procedures should encourage use of the
card in greater dollar amounts by contracting officers to
place orders and to pay for purchases against contracts
established under Part 8 procedures, when authorized; and
to place orders and/or make payment under other contrac-
tua instruments, when agreed to by the contractor.

() The Governmentwide commercial purchase card
may be used to—

(1) Make micro-purchases,

(2) Place atask or delivery order (if authorized in the
basic contract, basic ordering agreement, or blanket pur-
chase agreement); or

(3) Make payments, when the contractor agrees to
accept payment by the card.

13.302 Purchaseorders.

13.302-1 General.

(a) Except as provided under the unpriced purchase
order method (see 13.302-2), purchase orders generally are
issued on a fixed-price basis. See 12.207 for acquisition of
commercia items.

(b) Purchase orders shall—

(1) Specify the quantity of supplies or scope of ser-
vices ordered;

(2) Contain a determinable date by which delivery of
the supplies or performance of the servicesis required;

(3) Provide for inspection as prescribed in Part 46.
Generally, inspection and acceptance should be at destina
tion. Source inspection should be specified only if required

by Part 46. When inspection and acceptance will be per-
formed at destination, advance copies of the purchase order
or equivalent notice shall be furnished to the consignee(s)
for material receipt purposes. Receiving reports shall be
accomplished immediately upon receipt and acceptance of
supplies;

(4) Specify f.o.b. destination for suppliesto be deliv-
ered within the United States, except Alaska or Hawaii,
unless there are valid reasons to the contrary; and

(5) Include any trade and prompt payment discounts
that are offered, consistent with the applicable principles at
14.408-3.

(c) The contracting officer's signature on purchase
orders shall be in accordance with 4.101 and the definitions
at 2.101. Facsimile and electronic signature may be used in
the production of purchase orders by automated methods.

(d) Limit the distribution of copies of purchase orders
and related forms to the minimum deemed essential for
administration and transmission of contractual information.

(e) In accordance with 31 U.S.C. 3332, electronic funds
transfer (EFT) may be required for payments. See 32.1103
for instructions for use of the appropriate clause in purchase
orders. When aobtaining verbal quotes, the contracting offi-
cer shal inform the quoter of the EFT clause that will bein
any resulting purchase order. Contracting officers shall not
accept EFT payment data. The contractor shall provide all
such data directly to the payment office.

13.302-2 Unpriced purchaseorders.

(@) An unpriced purchase order is an order for supplies
or services, the price of which is not established at the time
of issuance of the order.

(b) An unpriced purchase order may be used only
when—

(1) It isimpractica to obtain pricing in advance of
issuance of the purchase order; and
(2) Thepurchaseisfor—
(i) Repairs to equipment requiring disassembly to
determine the nature and extent of repairs;
(if) Material available from only one source and
for which cost cannot readily be established; or
(iii) Supplies or services for which prices are
known to be competitive, but exact prices are not known
(e.g., miscellaneous repair parts, maintenance agreements).

(c) Unpriced purchase orders may be issued on paper or
electronically. A realistic monetary limitation, either for
each line item or for the total order, shall be placed on each
unpriced purchase order. The monetary limitation shall be
an obligation subject to adjustment when the firm price is
established. The contracting office shall follow up on each
order to ensure timely pricing. The contracting officer or
the contracting officer's designated representative shall
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review the invoice price and, if reasonable (see 13.106-
3(a)), process the invoice for payment.

13.302-3  Obtaining contractor acceptance and
modifying purchase orders.

(8 When it isdesired to consummate a binding contract
between the parties before the contractor undertakes perfor-
mance, the contracting officer shall require written (see
2.101) acceptance of the purchase order by the contractor.

(b) Each purchase order modification shall identify the
order it modifies and shall contain an appropriate modifica-
tion number.

(c) A contractor's written acceptance of a purchase order
modification may be required only if—

(1) Determined by the contracting officer to be nec-
essary to ensure the contractor's compliance with the
purchase order as revised; or

(2) Required by agency regulations.

13.302-4 Termination or cancellation of purchase
orders.

(a) If apurchase order that has been accepted in writing
by the contractor is to be terminated, the contracting officer
shall process the termination in accordance with—

(1) 12.403(d) and 52.212-4(l) for commercial items;
or

(2) Part 49 or 52.213-4 for other than commercial
items.

(b) If a purchase order that has not been accepted in
writing by the contractor is to be canceled, the contracting
officer shall notify the contractor in writing that the pur-
chase order has been canceled, request the contractor's
written acceptance of the cancellation, and proceed as fol -
lows:

(1) If the contractor accepts the cancellation and does
not claim that costs were incurred as a result of beginning
performance under the purchase order, no further action is
required (i.e, the purchase order shall be considered can-
celed).

(2) If the contractor does not accept the cancellation
or claims that costs were incurred as a result of beginning
performance under the purchase order, the contracting offi-
cer shall process the termination action as prescribed in
paragraph (a) of this subsection.

13.302-5 Clauses.

(a) Each purchase order (and each purchase order mod-
ification (see 13.302-3)) shal incorporate all clauses
prescribed for the particular acquisition.

(b) The contracting officer shall insert the clause at
52.213-2, Invoices, in purchase orders that authorize
advance payments (see 31 U.S.C. 3324(d)(2)) for subscrip-
tions or other charges for newspapers, magazines,
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periodicals, or other publications (i.e, any publication
printed, microfilmed, photocopied, or magnetically or oth-
erwise recorded for auditory or visual usage).

(c) The contracting officer shall insert the clause at
52.213-3, Notice to Supplier, in unpriced purchase orders.

(d) The contracting officer may usethe clause at 52.213-
4, Terms and Conditions—Simplified Acquisitions (Other
Than Commercial Items), in simplified acquisitions exceed-
ing the micro-purchase threshold that are for other than
commercia items (see 12.301). The clause—

(1) Is a compilation of the most commonly used
clauses that apply to simplified acquisitions; and
(2) May be modified to fit the individual acquisition

to add other needed clauses, or those clauses may be added
separately. Modifications (i.e., additions, deletions, or sub-
stitutions) must not create avoid or internal contradiction in
the clause. For example, do not add an inspection and
acceptance or termination for convenience requirement
unless the existing requirement is deleted. Also, do not
delete a paragraph without providing for an appropriate sub-
stitute.

13.303 Blanket purchase agreements (BPAS).

13.303-1 General.

(@) A blanket purchase agreement (BPA) is asimplified
method of filling anticipated repetitive needs for supplies or
services by establishing “charge accounts’ with qualified
sources of supply (see Subpart 16.7 for additional coverage
of agreements).

(b) BPAs should be established for use by an organiza
tion responsible for providing supplies for its own
operations or for other offices, installations, projects, or
functions. Such organizations, for example, may be orga-
nized supply points, separate independent or detached field
parties, or one-person posts or activities.

() Theuseof BPAsdoesnot exempt an agency fromthe
responsibility for keeping obligations and expenditures
within available funds.

13.303-2 Establishment of BPAS.
(a8) The following are circumstances under which con-
tracting officers may establish BPASs:

(1) There isawide variety of itemsin a broad class
of supplies or services that are generally purchased, but the
exact items, quantities, and delivery requirements are not
known in advance and may vary considerably.

(2) Thereisaneed to provide commercia sources of
supply for one or more offices or projects in a given area
that do not have or need authority to purchase otherwise.

(3) Theuse of this procedure would avoid the writing
of numerous purchase orders.
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(4) Thereisno existing requirements contract for the
same supply or service that the contracting activity is
required to use.

(b) After determining a BPA would be advantageous,
contracting officers shall—

(1) Establish the parameters to limit purchases to
individual items or commodity groups or classes, or permit
the supplier to furnish unlimited supplies or services; and

(2) Consider suppliers whose past performance has
shown them to be dependable, who offer quality supplies or
services at consistently lower prices, and who have pro-
vided numerous purchases at or below the simplified
acquisition threshold.

(c) BPAsmay be established with—

(1) Morethan one supplier for supplies or services of
the same type to provide maximum practicable competition;

(2) A single firm from which numerous individual
purchases at or below the simplified acquisition threshold
will likely be made in a given period; or

(3) Federal Supply Schedule contractors, if not
inconsistent with the terms of the applicable schedule con-
tract.

(d) BPASs should be prepared without a purchase requi-
sition and only after contacting suppliers to make the
necessary arrangements for—

(1) Securing maximum discounts;

(2) Documenting individual purchase transactions;

(3) Periodic billings; and

(4) Incorporating other necessary details.

13.303-3 Preparation of BPAs.
Prepare BPAs on the forms specified in 13.307. Do not
cite accounting and appropriation data (see 13.303-5(€)(4)).
(@) The following terms and conditions are mandatory:

(1) Description of agreement. A statement that the
supplier shall furnish supplies or services, described in gen-
era terms, if and when requested by the contracting officer
(or the authorized representative of the contracting officer)
during a specified period and within a stipulated aggregate
amount, if any.

(2) BExtent of obligation. A statement that the
Government is obligated only to the extent of authorized
purchases actually made under the BPA.

(3) Purchase limitation. A statement that specifies
the dollar limitation for each individua purchase under the
BPA (see 13.303-5(b)).

(4) Individuals authorized to purchase under the
BPA. A statement that alist of individuals authorized to pur-
chase under the BPA, identified either by title of position or
by name of individual, organizational component, and the
dollar limitation per purchase for each position title or indi-
vidual shall be furnished to the supplier by the contracting
officer.

(5) Deliverytickets. A requirement that all shipments
under the agreement, except those for newspapers, maga-
zines, or other periodicals, shall be accompanied by
delivery tickets or sales dlips that shall contain the follow-
ing minimum information:

(i) Name of supplier.

(it) BPA number.

(iii) Date of purchase.

(iv) Purchase number.

(v) Itemized list of supplies or services furnished.

(vi) Quantity, unit price, and extension of each
item, less applicable discounts (unit prices and extensions
need not be shown when incompatible with the use of auto-
mated systems, provided that the invoice is itemized to
show thisinformation).

(vii) Date of delivery or shipment.

(6) Invoices. One of the following statements shall be
included (except that the statement in paragraph (a)(6)(iii)
of this subsection should not be used if the accumulation of
the individual invoices by the Government materialy
increases the administrative costs of this purchase method):

(i) A summary invoice shall be submitted at least
monthly or upon expiration of this BPA, whichever occurs
firgt, for al deliveries made during a billing period, identi-
fying the delivery tickets covered therein, stating their total
dollar value, and supported by receipt copies of the delivery
tickets.

(if) Anitemized invoice shall be submitted at least
monthly or upon expiration of this BPA, whichever occurs
firgt, for all deliveries made during a billing period and for
which payment has not been received. These invoices need
not be supported by copies of delivery tickets.

(iii) When billing procedures provide for an indi-
vidua invoice for each delivery, these invoices shall be
accumulated, provided that—

(A) A consolidated payment will be made for
each specified period; and

(B) The period of any discounts will com-
mence on the final date of the billing period or on the date
of receipt of invoices for al deliveries accepted during the
billing period, whichever is later.

(iv) Aninvoice for subscriptions or other charges
for newspapers, magazines, or other periodicals shall show
the starting and ending dates and shall state either that
ordered subscriptions have been placed in effect or will be
placed in effect upon receipt of payment.

(b) If the fast payment procedure is used, include the
requirements stated in 13.403.

13.303-4 Clauses.

(@) The contracting officer shal insert in each BPA the
clauses prescribed elsewhere in this part that are required
for or applicable to the particular BPA.
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(b) Unless a clause prescription specifies otherwise
(e.g., see 22.305(a), 22.605(a)(5), or 22.1006), if the pre-
scription includes a dollar threshold, the amount to be
compared to that threshold is that of any particular order
under the BPA.

13.303-5 Purchasesunder BPAs.

(@) Use a BPA only for purchases that are otherwise
authorized by law or regulation.

(b) Individua purchases shall not exceed the simplified
acquisition threshold. However, agency regulations may
establish a higher threshold consistent with the following:

(1) The simplified acquisition threshold and the
$5,000,000 limitation for individual purchases do not apply
to BPAs established in accordance with 13.303-2(c)(3).

(2) The limitation for individual purchases for com-
mercial item acquisitions conducted under Subpart 13.5 is
$5,000,000.

(c) The existence of a BPA does not justify purchasing
from only one source or avoiding small business set-asides.
The requirements of 13.003(b) and Subpart 19.5 aso apply
to each order.

(d) If, for a particular purchase greater than the micro-
purchase threshold, there is an insufficient number of BPAs
to ensure maximum practicable competition, the contracting
officer shall—

(1) Solicit quotations from other sources (see 13.105)
and make the purchase as appropriate; and

(2) Establish additional BPAs to facilitate future pur-
chases if—

(i) Recurring reguirements for the same or similar
supplies or services seem likely;

(if) Qualified sources are willing to accept BPAS;
and

(iii) Itisotherwise practical to do so.

(e) Limit documentation of purchases to essential infor-
mation and forms as follows:

(1) Purchases generally should be made electroni-
caly, or oraly when it is not considered economical or
practical to use electronic methods.

(2) A paper purchase document may be issued if nec-
essary to ensure that the supplier and the purchaser agree
concerning the transaction.

(3) Unless a paper document is issued, record essen-
tial elements (e.g., date, supplier, supplies or services, price,
delivery date) on the purchase requisition, in an informal
memorandum, or on a form developed locally for the pur-
pose.

(4) Cite the pertinent purchase requisitions and the
accounting and appropriation data.

(5) When delivery is made or the services are per-
formed, the supplier's sales document, delivery document,
or invoice may (if it reflects the essential elements) be used
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for the purpose of recording receipt and acceptance of the
supplies or services. However, if the purchase is assigned
to another activity for administration, the authorized
Government representative shall document receipt and
acceptance of supplies or services by signing and dating the
agency specified form after verification and after notation
of any exceptions.

13.303-6 Review procedures.

(8) The contracting officer placing orders under a BPA,
or the designated representative of the contracting officer,
shall review a sufficient random sample of the BPA files at
least annually to ensure that authorized procedures are
being followed.

(b) The contracting officer that entered into the BPA
shall—

(1) Ensure that each BPA is reviewed at least annu-
aly and, if necessary, updated at that time; and

(2) Maintain awareness of changes in market condi-
tions, sources of supply, and other pertinent factors that may
warrant making new arrangements with different suppliers
or modifying existing arrangements.

(c) If an office other than the purchasing office that
established a BPA is authorized to make purchases under
that BPA, the agency that has jurisdiction over the office
authorized to make the purchases shall ensure that the pro-
cedures in paragraph (a) of this subsection are being
followed.

13.303-7 Completion of BPAs.

Anindividual BPA is considered complete when the pur-
chases under it equd its total dollar limitation, if any, or
when its stated time period expires.

13.303-8 Optional clause.

The clause at 52.213-4, Terms and Conditions—
Simplified Acquisitions (Other Than Commercia Items),
may be used in BPASs established under this section.

13.304 [Reserved]

13.305 Imprest fundsand third party drafts.
13.305-1 General.

Imprest funds and third party drafts may be used to
acquire and to pay for supplies or services. Policies and
regulations concerning the establishment of and accounting
for imprest funds and third party drafts, including the
responsibilities of designated cashiers and aternates, are
contained in Part 1V of the Treasury Financial Manual for
Guidance of Departments and Agencies, Title 7 of the
General Accounting Office Policy and Procedures Manual
for Guidance of Federal Agencies, and the agency imple-
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menting regulations. Agencies also shall be guided by the
Manual of Procedures and Instructions for Cashiers, issued
by the Financial Management Service, Department of the
Treasury.

13.305-2 Agency responsibilities.

Each agency using imprest funds and third party drafts
shall—

(a) Periodicaly review and determine whether thereisa
continuing need for each fund or third party draft account
established, and that amounts of those funds or accounts are
not in excess of actual needs;

(b) Take prompt action to have imprest funds or third
party draft accounts adjusted to alevel commensurate with
demonstrated needs whenever circumstances warrant such
action; and

(c) Develop and issue appropriate implementing regula-
tions. These regulations shall include (but are not limited
to) procedures covering—

(1) Designation of personnel authorized to make pur-
chases using imprest funds or third party drafts; and
(2) Documentation of purchases using imprest funds
or third party drafts, including documentation of—
(i) Receipt and acceptance of supplies and ser-
vices by the Government;
(if) Receipt of cash or third party draft payments
by the suppliers; and
(iii) Cash advances and reimbursements.

13.305-3 Conditionsfor use.

Imprest funds or third party drafts may be used for pur-
chases when—

(8 The imprest fund transaction does not exceed $500
or such other limits as have been approved by the agency
head;

(b) The third party draft transaction does not exceed
$2,500, unless authorized at a higher level in accordance
with Treasury restrictions;

(¢) Theuse of imprest funds or third party draftsis con-
sidered to be advantageous to the Government; and

(d) The use of imprest funds or third party drafts for the
transaction otherwise complies with any additional condi-
tions established by agencies and with the policies and
regulations referenced in 13.305-1.

13.305-4 Procedures.

(a) Each purchase using imprest funds or third party
drafts shall be based upon an authorized purchase requisi-
tion, contracting officer verification statement, or other
agency approved method of ensuring that adequate funds
are available for the purchase.

(b) Normally, purchases should be placed oraly and
without soliciting competition if prices are considered rea-
sonable.

(c) Since thereis, for all practical purposes, simultane-
ous placement of the order and delivery of the items, clauses
are not required for purchases using imprest funds or third
party drafts.

(d) Forms prescribed at 13.307(e) may be used if awrit-
ten order is considered necessary (e.g., if required by the
supplier for discount, tax exemption, or other reasons). If a
purchase order is used, endorse it “Payment to be made
from Imprest Fund” (or “Payment to be made from Third
Party Draft,” as appropriate).

(e) The individual authorized to make purchases using
imprest funds or third party drafts shall—

(1) Furnish to the imprest fund or third party draft
cashier acopy of the document required under paragraph (a)
of this subsection annotated to reflect—

(i) That an imprest fund or third party draft pur-
chase has been made;

(ii) The unit prices and extensions; and

(iii) The supplier's name and address; and

(2) Require the supplier to include with delivery of
the supplies an invoice, packing slip, or other sales instru-
ment giving—

(i) The supplier's name and address,
(i) List and quantity of items supplied;
(iii) Unit prices and extensions; and
(iv) Cash discount, if any.

13.306 SF 44, Purchase Or der—Invoice—Voucher.

The SF 44, Purchase Order—Invoice—Voucher, is a
multi purpose pocket-size purchase order form designed pri-
marily for on-the-spot, over-the-counter purchases of
supplies and nonpersonal services while away from the pur-
chasing office or at isolated activities. It also can be used as
areceiving report, invoice, and public voucher.

(a8 Thisform may be used if al of the following condi-
tions are satisfied:

(1) The amount of the purchase is at or below the
micro-purchase threshold, except for purchases made under
unusual and compelling urgency or in support of contin-
gency operations. Agencies may establish higher dollar
limitations for specific activities or items.

(2) The supplies or services are immediately avail-
able.

(3) One delivery and one payment will be made.

(4) Its use is determined to be more economical and
efficient than use of other simplified acquisition procedures.

(b) Genera procedural instructions governing the form's
use are printed on the form and on the inside front cover of
each book of forms.
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(c) Since thereiis, for all practical purposes, simultane-
ous placement of the order and delivery of the items, clauses
are not required for purchases using this form.

(d) Agencies shall provide adequate safeguards regard-
ing the control of forms and accounting for purchases.

13.307 Forms.

(@) Commercial items. For use of the SF 1449,
Solicitation/Contract/Order for Commercia Items, see
12.204.

(b) Other than commercial items. (1) Except when quo-
tations are solicited viaFACNET, other electronic means, or
orally, the SF 1449; SF 18, Request for Quotations; or an
agency form/automated format may be used. Each agency
request for quotations form/automated format should con-
form with the SF 18 or SF 1449 to the maximum extent
practicable.

(2) Both SF 1449 and OF 347, Order for Supplies or
Services, are multipurpose forms used for negotiated pur-
chases of supplies or services, delivery or task orders,
inspection and receiving reports, and invoices. An agency
form/automated format also may be used.

(c) Forms used for both commercial and other than
commercial items. (1) OF 336, Continuation Sheet, or an
agency form/automated format may be used when addi-
tional spaceis needed.

(2) OF 348, Order for Supplies or Services
Schedule—Continuation, or an agency form/automated for-
mat may be used for negotiated purchases when additional
space is needed. Agencies may print on these forms the
clauses considered to be generally suitable for purchases.

(3) SF 30, Amendment of Solicitation/Modification
of Contract, or a purchase order form may be used to mod-
ify a purchase order, unless an agency form/automated
format is prescribed in agency regulations.

(d) SF 44, Purchase Order—Invoice—Voucher, is a
multipurpose pocket-size purchase order form that may be
used as outlined in 13.306.

(e) SF 1165, Receipt for Cash—Subvoucher, or an
agency purchase order form may be used for purchases
using imprest funds or third party drafts.

Subpart 13.4—Fast Payment Procedur e

13401 General.

(8) The fast payment procedure allows payment under
limited conditions to a contractor prior to the Government's
verification that supplies have been received and accepted.
The procedure provides for payment for supplies based on
the contractor's submission of an invoice that constitutes a
certification that the contractor—

(1) Has delivered the supplies to a post office, com-
mon carrier, or point of first receipt by the Government; and
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(2) Shall replace, repair, or correct supplies not
received at destination, damaged in transit, or not conform-
ing to purchase agreements.

(b) The contracting officer shall be primarily responsi-
ble for collecting debts resulting from failure of contractors
to properly replace, repair, or correct supplies lost, dam-
aged, or not conforming to purchase requirements (see
32.605(b) and 32.606).

13.402 Conditionsfor use.

If the conditionsin paragraphs (a) through (f) of this sec-
tion are present, the fast payment procedure may be used,
provided that use of the procedure is consistent with the
other conditions of the purchase. The conditions for use of
the fast payment procedure are as follows:

(a) Individual purchasing instruments do not exceed
$25,000, except that executive agencies may permit higher
dollar limitations for specified activities or items on a case-
by-case basis.

(b) Deliveriesof suppliesareto occur at locationswhere
there is both a geographical separation and a lack of ade-
gquate communications facilities between Government
receiving and disbursing activities that will make it imprac-
tical to make timely payment based on evidence of
Government acceptance.

(c) Titleto the supplies passes to the Government—

(1) Upon delivery to a post office or common carrier
for mailing or shipment to destination; or

(2) Upon receipt by the Government if the shipment
is by means other than Postal Service or common carrier.

(d) Thesupplier agreesto replace, repair, or correct sup-
plies not received at destination, damaged in transit, or not
conforming to purchase requirements.

(e) The purchasing instrument is a firm-fixed-price con-
tract, a purchase order, or a delivery order for supplies.

(f) A systemisin place to ensure—

(1) Documentation of evidence of contractor perfor-
mance under fast payment purchases;

(2) Timely feedback to the contracting officer in case
of contractor deficiencies; and

(3) Identification of suppliersthat have a current his-
tory of abusing the fast payment procedure (also see
Subpart 9.1).

13.403 Preparation and execution of orders.

Priced or unpriced contracts, purchase orders, or BPAs
using the fast payment procedure shall include the follow-
ing:

(@) A requirement that the supplies be shipped trans-
portation or postage prepaid.

(b) A requirement that invoices be submitted directly to
the finance or other office designated in the order, or in the
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case of unpriced purchase orders, to the contracting officer
(see 13.302-2(c)).
(c) Thefollowing statement on the consignee's copy:

Consignee's Notification to Purchasing Activity of
Nonreceipt, Damage, or Nonconformance

The consignee shall notify the purchasing office promptly
after the specified date of delivery of supplies not received,
damaged in transit, or not conforming to specifications of
the purchase order. Unless extenuating circumstances exist,
the natification should be made not later than 60 days after
the specified date of delivery.

13.404 Contract clause.

The contracting officer shall insert the clause at 52.213-1,
Fast Payment Procedure, in solicitations and contracts when
the conditionsin 13.402 are applicable and it isintended that
the fast payment procedure be used in the contract (in the case
of BPAS, the contracting officer may elect to insert the clause
either in the BPAor in orders under the BPA).

Subpart 13.5—Test Program for Certain
Commercial Items

13500 General.

(a) This subpart authorizes, as a test program, use of
simplified procedures for the acquisition of supplies and
services in amounts greater than the simplified acquisition
threshold but not exceeding $5,000,000, including options,
if the contracting officer reasonably expects, based on the
nature of the supplies or services sought, and on market
research, that offers will include only commercial items.
Under this test program, contracting officers may use any
simplified acquisition procedure in this part, subject to any
specific dollar limitation applicable to the particular proce-
dure. The purpose of thistest program isto vest contracting
officerswith additional procedural discretion and flexibility,
so that commercial item acquisitions in this dollar range
may be solicited, offered, evaluated, and awarded in asim-
plified manner that maximizes efficiency and economy and
minimizes burden and administrative costs for both the
Government and industry (10 U.S.C. 2304(g) and 2305 and
41 U.S.C. 253(g) and 253a and 253b).

(b) For the period of thistest, contracting activities shall
employ the simplified procedures authorized by the test to
the maximum extent practicable.

(c) When acquiring commercia items using the proce-
duresin this part, the requirements of Part 12 apply subject
to the order of precedence provided at 12.102(c). This
includes use of the provisions and clauses in Subpart 12.3.

(d) Theauthority to issue solicitations under this subpart
shall expire on January 1, 2000. Contracts may be awarded
after the expiration of this authority for solicitations issued
before the expiration of the authority.

13.501 Special documentation requirements.

(@) Sole source acquisitions. (1) Acquisitions con-
ducted under simplified acquisition procedures are exempt
from the requirementsin Part 6. However, contracting offi-
cers shall—

(i) Conduct sole source acquisitions, as defined in
6.003, under this subpart only if the need to do so is justi-
fied in writing and approved at the levels specified in
paragraphs (a)(2)(i) and (a)(2)(ii) of this section; and

(ii) Prepare sole source justifications using the
format at 6.303-2, modified to reflect an acquisition under
the authority of the test program for commercial items (sec-
tion 4202 of the Clinger-Cohen Act of 1996).

(2) Justifications and approvals are required under
this subpart only for sole source acquisitions.

(i) For a proposed contract exceeding $100,000,
but not exceeding $500,000, the contracting officer's certifi-
cation that the justification is accurate and complete to the
best of the contracting officer's knowledge and belief will
serve as approval, unless a higher approva level is estab-
lished in accordance with agency procedures.

(if) For a proposed contract exceeding $500,000,
the approval shal be by the competition advocate for the
procuring activity, designated pursuant to 6.501; or an offi-
cial described in 6.304(a)(3) or (a)(4). Thisauthority is not
delegable.

(b) Contract file documentation. The contract file shall
include—

(1) A brief written description of the procedures used
in awarding the contract, including the fact that the test pro-
ceduresin FAR Subpart 13.5 were used;

(2) The number of offers received;

(3) An explanation, tailored to the size and complex-
ity of the acquisition, of the basis for the contract award
decision; and

(4) Any justification approved under paragraph (a) of
this section.
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$10,000,000 (including all options). Contracting officers
may modify the provision to specify the number of awards
the Government reasonably estimates that it may make.

(g) In accordance with 16.504(a)(4)(vi), the contracting
officer shall insert the provision at 52.216-28, Multiple
Awards for Advisory and Assistance Services, in solicita-
tions for task order contracts for advisory and assistance
services that exceed three years and $10,000,000 (including
al options) unless a determination has been made under
16.504(c)(2)(i)(A). Contracting officers may modify the
provision to specify the number of awards the Government
reasonably estimates that it may make.

Subpart 16.6—Time-and-Materials, L abor-
Hour, and Letter Contracts

16.601 Time-and-materialscontracts.

(8) Description. A time-and-materials contract provides
for acquiring supplies or services on the basis of —

(1) Direct labor hours at specified fixed hourly rates
that include wages, overhead, general and administrative
expenses, and profit; and

(2) Materials at cost, including, if appropriate, mate-
rial handling costs as part of material costs.

(b) Application. A time-and-materials contract may be
used only when it is not possible at the time of placing the
contract to estimate accurately the extent or duration of the
work or to anticipate costs with any reasonable degree of
confidence.

(1) Government surveillance. A time-and-materials
contract provides no positive profit incentive to the contrac-
tor for cost control or labor efficiency. Therefore,
appropriate Government surveillance of contractor perfor-
manceis required to give reasonable assurance that efficient
methods and effective cost controls are being used.

(2) Material handling costs. When included as part
of material costs, material handling costs shall include only
costs clearly excluded from the labor-hour rate. Materia
handling costs may include all appropriate indirect costs
allocated to direct materials in accordance with the contrac-
tor’s usua accounting procedures consistent with Part 31.

(3) Optional method of pricing material. When the
nature of the work to be performed requires the contractor
to furnish material that it regularly sells to the general pub-
lic in the normal course of its business, the contract may
provide for charging material on a basis other than at cost
if—

(i) The total estimated contract price does not
exceed $25,000 or the estimated price of materia so
charged does not exceed 20 percent of the estimated con-
tract price;

(if) The material to be so charged is identified in
the contract;

(iii) No element of profit on material so chargedis
included as profit in the fixed hourly labor rates; and
(iv) The contract provides—

(A) That the price to be paid for such material
shall be based on an established catalog or list pricein effect
when material is furnished, less all applicable discounts to
the Government; and

(B) That in no event shall the price exceed the
contractor’s sales price to its most-favored customer for the
same item in like quantity, or the current market price,
whichever islower.

(c) Limitations. A time-and-materials contract may be
used (1) only after the contracting officer executes a deter-
mination and findings that no other contract typeis suitable;
and (2) only if the contract includes a ceiling price that the
contractor exceeds at its own risk. The contracting officer
shall document the contract file to justify the reasons for and
amount of any subsequent change in the ceiling price.

16.602 Labor-hour contracts.

Description. A labor-hour contract is a variation of the
time-and-materials contract, differing only in that materials
are not supplied by the contractor. See 16.601(b) and
16.601(c) for application and limitations, respectively.

16.603 Letter contracts.

16.603-1 Description.

A letter contract is a written preliminary contractual
instrument that authorizes the contractor to begin immedi-
ately manufacturing supplies or performing services.

16.603-2 Application.

(@) A letter contract may be used when (1) the
Government’ s interests demand that the contractor be given
a binding commitment so that work can start immediately
and (2) negotiating a definitive contract is not possible in
sufficient time to meet the requirement. However, a letter
contract should be as complete and definite as feasible
under the circumstances.

(b) When a letter contract award is based on price com-
petition, the contracting officer shal include an overall
price ceiling in the letter contract.

(c) Each letter contract shall, as required by the clause at
52.216-25, Contract Definitization, contain a negotiated
definitization schedule including (1) dates for submission of
the contractor’s price proposal, required cost or pricing data,
and, if required, make-or-buy and subcontracting plans, (2)
a date for the start of negotiations, and (3) atarget date for
definitization, which shall be the earliest practicable date for
definitization. The schedule will provide for definitization
of the contract within 180 days after the date of the letter
contract or before completion of 40 percent of the work to
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be performed, whichever occurs first. However, the con-
tracting officer may, in extreme cases and according to
agency procedures, authorize an additional period. If, after
exhausting al reasonable efforts, the contracting officer and
the contractor cannot negotiate a definitive contract because
of failure to reach agreement asto price or fee, the clause at
52.216-25 requires the contractor to proceed with the work
and provides that the contracting officer may, with the
approval of the head of the contracting activity, determine a
reasonable price or fee in accordance with Subpart 15.4 and
Part 31, subject to appeal as provided in the Disputes clause.

(d) The maximum liability of the Government inserted
in the clause at 52.216-24, Limitation of Government
Liability, shall be the estimated amount necessary to cover
the contractor’s requirements for funds before definitiza-
tion. However, it shal not exceed 50 percent of the
estimated cost of the definitive contract unless approved in
advance by the officia that authorized the letter contract.

(e) The contracting officer shall assign a priority rating
to the letter contract if it is appropriate under 11.604.

16.603-3 Limitations.

A letter contract may be used only after the head of the
contracting activity or a designee determines in writing that
no other contract is suitable. Letter contracts shall not—

(@) Commit the Government to a definitive contract
in excess of the funds available at the time the | etter contract
is executed;

(b) Be entered into without competition when com-
petition is required by Part 6; or

(c) Be amended to satisfy a new requirement unless
that requirement is inseparable from the existing letter con-
tract. Any such amendment is subject to the same
requirements and limitations as a new letter contract.

16.603-4 Contract clauses.

(&) The contracting officer shall include in each letter
contract the clauses required by this regulation for the type
of definitive contract contemplated and any additional
clauses known to be appropriate for it.

(b) In addition, the contracting officer shall insert the
following clauses in solicitations and contracts when a let-
ter contract is contemplated:

(1) The clause a 52.216-23, Execution and
Commencement of Work, except that this clause may be
omitted from letter contracts awarded on SF 26;

(2) The clause a 52.216-24, Limitation of
Government Liability, with dollar amounts completed in a
manner consistent with 16.603-2(d); and

(3) The clause at 52.216-25, Contract Definitization,
with its paragraph (b) completed in a manner consistent
with 16.603-2(c). If, at the time of entering into the letter
contract, the contracting officer knows that the definitive
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contract will be based on adequate price competition or will
otherwise meet the criteria of 15.403-1 for not requiring
submission of cost or pricing data, the words “and cost or
pricing data supporting its proposal” may be deleted from
paragraph (a) of the clause. If the letter contract is being
awarded on the basis of price competition, the contracting
officer shall use the clause with its Alternate I.

(c) The contracting officer shall also insert the clause at
52.216-26, Payments of Allowable Costs Before
Definitization, in solicitations and contracts if a cost-reim-
bursement definitive contract is contemplated, unless the
acquisition involves conversion, alteration, or repair of
ships.

Subpart 16.7—Agreements

16.701 Scope.

This subpart prescribes policies and procedures for
establishing and using basic agreements and basic ordering
agreements. (See 13.303 for blanket purchase agreements |
(BPA’s) and see 35.015(b) for additional coverage of basic
agreements with educational institutions and nonprofit
organizations.)

16.702 Basic agreements.

(@) Description. A basic agreement is a written instru-
ment of understanding, negotiated between an agency or
contracting activity and a contractor, that (1) contains con-
tract clauses applying to future contracts between the parties
during its term and (2) contemplates separate future con-
tracts that will incorporate by reference or attachment the
required and applicable clauses agreed upon in the basic
agreement. A basic agreement is not a contract.

(b) Application. A basic agreement should be used
when a substantial number of separate contracts may be
awarded to a contractor during a particular period and sig-
nificant recurring negotiating problems have been
experienced with the contractor. Basic agreements may be
used with negotiated fixed-price or cost-reimbursement
contracts.

(1) Basic agreements shall contain—

(i) Clauses required for negotiated contracts by
statute, executive order, and this regulation; and

(if) Other clauses prescribed in this regulation or
agency acquisition regulations that the parties agree to
include in each contract as applicable.

(2) Each basic agreement shall provide for discontin-
uing its future applicability upon 30 days written notice by
either party.

(3) Each basic agreement shall be reviewed annually
before the anniversary of its effective date and revised as
necessary to conform to the requirements of this regulation.
Basic agreements may need to be revised before the annual
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review due to mandatory statutory requirements. A basic
agreement may be changed only by modifying the agree-
ment itself and not by a contract incorporating the
agreement.

(4) Discontinuing or modifying a basic agreement
shall not affect any prior contract incorporating the basic
agreement.

(5) Contracting officers of one agency should obtain
and use existing basic agreements of another agency to the
maximum practical extent.

(c) Limitations. A basic agreement shall not—

(1) Cite appropriations or obligate funds;

(2) State or imply any agreement by the Government
to place future contracts or orders with the contractor; or

(3) Beused in any manner to restrict competition.

(d) Contracts incorporating basic agreements. (1)
Each contract incorporating a basic agreement shall include
a scope of work and price, delivery, and other appropriate
terms that apply to the particular contract. The basic agree-
ment shall be incorporated into the contract by specific
reference (including reference to each amendment) or by
attachment.

(2) The contracting officer shall include clauses per-
taining to subjects not covered by the basic agreement, but
applicable to the contract being negotiated, in the same
manner as if there were no basic agreement.

(3) If an existing contract is modified to effect new
acquisition, the modification shall incorporate the most
recent basic agreement, which shall apply only to work
added by the modification, except that this action is not
mandatory if the contract or modification includes al
clauses required by statute, executive order, and this regula
tion as of the date of the modification. However, if it isin
the Government’s interest and the contractor agrees, the
modification may incorporate the most recent basic agree-
ment for application to the entire contract as of the date of
the modification.

16.703 Basic ordering agreements.

(a) Description. A basic ordering agreement isawritten
instrument of understanding, negotiated between an agency,
contracting activity, or contracting office and a contractor,
that contains (1) terms and clauses applying to future con-
tracts (orders) between the parties during its term, (2) a
description, as specific as practicable, of supplies or ser-
vices to be provided, and (3) methods for pricing, issuing,
and delivering future orders under the basic ordering agree-
ment. A basic ordering agreement is not a contract.

(b) Application. A basic ordering agreement may be
used to expedite contracting for uncertain requirements for
supplies or services when specific items, quantities, and
prices are not known at the time the agreement is executed,
but asubstantial number of requirementsfor the type of sup-

plies or services covered by the agreement are anticipated to
be purchased from the contractor. Under proper circum-
stances, the use of these procedures can result in economies
in ordering parts for equipment support by reducing admin-
istrative lead-time, inventory investment, and inventory
obsolescence due to design changes.

(c) Limitations. A basic ordering agreement shall not
state or imply any agreement by the Government to place
future contracts or orders with the contractor or be used in
any manner to restrict competition.

(1) Each basic ordering agreement shall—

(i) Describe the method for determining prices to
be paid to the contractor for the supplies or services;

(i) Include delivery terms and conditions or spec-
ify how they will be determined;

(iii) List one or more Government activities
authorized to issue orders under the agreement;

(iv) Specify the point a which each order
becomes a bhinding contract (e.g., issuance of the order,
acceptance of the order in a specified manner, or failure to
reject the order within a specified number of days);

(v) Provide that failure to reach agreement on
price for any order issued before its price is established (see
paragraph (d)(3) of this section) is a dispute under the
Disputes clause included in the basic ordering agreement;
and

(vi) If fast payment procedures will apply to
orders, include the specia data required by 13.403.

(2) Each basic ordering agreement shall be reviewed
annually before the anniversary of its effective date and
revised as necessary to conform to the requirements of this
regulation. Basic ordering agreements may need to be
revised before the annual review due to mandatory statutory
requirements. A basic ordering agreement shall be changed
only by modifying the agreement itself and not by individ-
ual orders issued under it. Modifying a basic ordering
agreement shall not retroactively affect orders previously
issued under it.

(d) Orders. A contracting officer representing any
Government activity listed in a basic ordering agreement
may issue orders for required supplies or services covered
by that agreement.

(1) Before issuing an order under a basic ordering
agreement, the contracting officer shall—

(i) Obtain competition in accordance with Part 6;

(i) If the order is being placed after competition,
ensure that use of the basic ordering agreement is not prej-
udicial to other offerors; and

(iii) Sign or obtain any applicable justifications
and approvals, and any determination and findings, and
comply with other requirements in accordance with 1.602-
1(b), asif the order were a contract awarded independently
of a basic ordering agreement.
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(2) Contracting officers shall—

(i) Issue orders under basic ordering agreements
on Optional Form (OF) 347, Order for Supplies or Services,
or on any other appropriate contractual instrument;

(i) Incorporate by reference the provisions of the
basic ordering agreement;

(iii) If applicable, cite the authority under 6.302 in
each order; and

(iv) Comply with 5.203 when synopsisisrequired
by 5.201.

(3) The contracting officer shall neither make any
fina commitment nor authorize the contractor to begin
work on an order under a basic ordering agreement until
prices have been established, unless the order establishes a
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ceiling price limiting the Government’'s obligation and
either—

(i) The basic ordering agreement provides ade-
quate procedures for timely pricing of the order early in its
performance period; or

(ii) The need for the supplies or services is com-
pelling and unusualy urgent (i.e., when the Government
would be seriously injured, financialy or otherwise, if the
requirement is not met sooner than would be possible if
prices were established before the work began). The con-
tracting officer shall proceed with pricing as soon as
practical. In no event shall an entire order be priced retroac-
tively.
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for a competitive 8(a) award below the competitive thresh-
olds. Such recommendations will be approved only on a
limited basis and will be primarily granted where technical
competitions are appropriate or where a large number of
responsible 8(a) firms are available for competition. In
determining whether a recommendation to compete below
the threshold will be approved, AA/MSB&COD will, in
part, consider the extent to which the reguesting agency is
supporting the 8(a) Program on a noncompetitive basis.
Agency recommendations for competition bel ow the thresh-
old may be included in the offering letter or may be
submitted by separate correspondence to the SBA
Headquarters.

19.805-2 Procedures.

(@) Competitive 8(a) acquisitions shall be conducted by
contracting agencies by using sealed bids (see Part 14) or
competitive proposals (see Part 15).

(b) Offers shall be solicited from those sources identi-
fied in accordance with the SBA instructions provided
under 19.804-3.

(c) The SBA will determine the €eligibility of the firms
for award of the contract. Eligibility will be determined by
the SBAas of the time of submission of initial offers which
include price. Eligibility is based on Section 8(a) Program
criteria.

(1) In sealed bid acquisitions, upon receipt of offers,
the contracting officer will provide the SBA a copy of the
solicitation, the estimated fair market price, and a list of
offerors ranked in the order of their standing for award (i.e.,
first low, second low, etc.) with the total evaluated price for
each offer, differentiating between basic requirements and
any options. The SBA will consider the eligibility of the
first low offeror. If thefirst low offeror isnot determined to
be eligible, the SBA will consider the eligibility of the next
low offeror until an eligible offeror isidentified. The SBA
will determine the eligibility of the firms and advise the
contracting officer within 5 working days after its receipt of
the list of bidders. Once eligibility has been established by
the SBA, the successful offeror will be determined by the
contracting activity in accordance with normal contracting
procedures.

(2) In negotiated acquisition, the SBAwill determine
eligibility when the successful offeror has been established
by the agency and the contract transmitted for signature
unless areferral has been made under 19.809, in which case
the SBAwill determine eligibility at that point.

(d) Inany caseinwhich afirmis determined to be inel-
igible, the SBA will notify the firm of that determination.

(e) Thedigibility of an 8(a) firm for a competitive 8(a)
award may not be challenged or protested by another 8(a)
firm or any other party as part of a solicitation or proposed
contract award. Any party with information concerning the

eligibility of an 8(a) firm to continue participation in the
8(a) Program may submit such information to the SBA in
accordance with 13 CFR 124.111(c).

19.806 Pricingthe 8(a) contract.

(8 The contracting officer shall price the 8(a) contract
in accordance with Subpart 15.4. |If required by Subpart
15.4, the SBAshall obtain certified cost or pricing datafrom
the 8(a) contractor. If the SBA requests audit assistance to
determine the reasonabl eness of the proposed pricein asole
source acquisition, the contracting activity shall furnish it to
the extent it is available.

(b) An 8(a) contract, sole source or competitive, may not
be awarded if the price of the contract resultsin acost to the
contracting agency which exceeds a fair market price.

(c) If requested by the SBA, the contracting officer shall
make available the data used to estimate the fair market price.

(d) The negotiated contract price and the estimated fair
market price are subject to the concurrence of the SBA. In
the event of a disagreement between the contracting officer
and the SBA, the SBA may appeal in accordance with
19.810.

19.807 Estimating fair market price.

(a) The contracting officer shall estimate the fair market
price of the work to be performed by the 8(a) contractor.

(b) Inestimating the fair market price for an acquisition
other than those covered in paragraph (c) of this section, the
contracting officer shall use cost or price analysis and con-
sider commercia prices for similar products and services,
available in-house cost estimates, data (including cost or
pricing data) submitted by the SBA or the 8(a) contractor,
and data obtained from any other Government agency.

(c) In estimating a fair market price for a repeat pur-
chase, the contracting officer shall consider recent award
prices for the same items or work if there is comparability
in quantities, conditions, terms, and performance times.
The estimated price should be adjusted to reflect differences
in specifications, plans, transportation costs, packaging and
packing costs, and other circumstances. Price indices may
be used as guides to determine the changes in labor and
material costs. Comparison of commercial prices for simi-
lar items may also be used.

19.808 Contract negotiation.

19.808-1 Solesource.

(@ The SBA is responsible for initiating negotiations
with the agency within the time established by the agency.
If the SBA does not initiate negotiations within the agreed
time and the agency cannot allow additiona time, the
agency may, after notifying the SBA, proceed with the
acquisition from other sources.
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(b) The SBA should participate, whenever practicable,
in negotiating the contracting terms. When mutually agree-
able, the SBA may authorize the contracting activity to
negotiate directly with the 8(a) contractor. Whether or not
direct negotiations take place, the SBA is responsible for
approving the resulting contract before award.

19.808-2 Competitive.

In competitive 8(a) acquisitions subject to Part 15, the
contracting officer conducts negotiations directly with the
competing 8(a) firms.

19.809 Preaward considerations.

The contracting officer should request a preaward survey
of the 8(a) contractor whenever considered useful. If the
results of the preaward survey or other information avail-
able to the contracting officer raise substantial doubt as to
the firm's ability to perform, the contracting officer should
refer the matter to the SBAfor its consideration in deciding
whether SBAshould certify that it is competent and respon-
sible to perform. This is not a referral for Certificate of
Competency consideration under Subpart 19.6. Within 15
working days of the receipt of the referral or alonger period
agreed to by the SBA and the contracting activity, the SBA
local district office that services the 8(a) firm will advise the
contracting officer as to the SBA's willingness to certify its
competency to perform the contract using the 8(a) concern
in question as its subcontractor. The contracting officer
shall proceed with the acquisition and award the contract to
another appropriately selected 8(a) offeror if the SBA has
not certified its competency within 15 working days (or a
longer mutually agreeable period).

19.810 SBA appeals.

(a8 Thefollowing matters may be submitted by the SBA
Administrator for determination to the agency head if the
SBA and the contracting officer fail to agree on them:

(1) The decision not to make a particular acquisition
available for award under the 8(a) Program.

(2) The terms and conditions of a particular sole
source acquisition to be awarded under the 8(a) Program.

(3) The estimated fair market price.

(b) Notification of a proposed referral to the agency
head by the SBA must be received by the contracting offi-
cer within 5 working days after the SBAisformally notified
of the contracting officer's decision. The SBAshall provide
the agency Director for Small and Disadvantaged Business
Utilization a copy of this notification. The SBA must pro-
vide the request for determination to the agency head within
20 working days of the SBA's receipt of the adverse deci-
sion. Pending issuance of a decision by the agency head,
the contracting officer shall suspend action on the acquisi-
tion. Action on the acquisition need not be suspended if the
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contracting officer makes a written determination that
urgent and compelling circumstances which significantly
affect the interests of the United States will not permit wait-
ing for a decision.

(c) If the SBA apped is denied, the decision of the
agency head shall specify the reasons for the denial, includ-
ing the reasons why the selected firm was determined
incapable of performance, if appropriate. The decision shall
be made a part of the contract file.

19.811 Preparing the contracts.

19.811-1 Solesource.

(a) The contract to be awarded by the agency to the SBA
shall be prepared in accordance with agency procedures and
in the same detail as would be required in a contract with a
business concern. The contracting officer shall use the
Standard Form 26 as the award form, except for construc-
tion contracts, in which case the Standard Form 1442 shall
be used as required in 36.701(b).

(b) The agency shall prepare the contract that the SBA
will award to the 8(a) contractor in accordance with agency
procedures, as if the agency were awarding the contract
directly to the 8(a) contractor, except for the following:

(1) The award form shall cite 41 U.S.C. 253(c)(5) or
10 U.S.C. 2304(c)(5) (as appropriate) as the authority for
use of other than full and open competition.

(2) Appropriate clauses shall be included, as neces-
sary, to reflect that the contract is between the SBAand the
8(a) contractor.

(3) Thefollowing itemsshall beinserted by the SBA:

(i) The SBA contract number.

(il) Theeffective date.

(iii) The typed name of the SBA's contracting
officer.

(iv) Thesignature of the SBA's contracting officer.

(v) The date signed.

(4) The SBAwill obtain the signature of the 8(a) con
tractor prior to signing and returning the prime contract to
the contracting officer for signature. The SBA will make
every effort to obtain signatures and return the contract, and
any subsequent bilateral modification, to the contracting
officer within a maximum of 10 working days.

(c) Except in procurements where the SBA will make
advance paymentsto its 8(a) contractor, the agency contracting
officer may, as an aternative to the proceduresin paragraphs (a)
and (b) of this subsection, use a single contract document for
both the prime contract between the agency and the SBAand its
8(a) contractor. The single contract document shall contain the
information in paragraphs (b) (1), (2), and (3) of this subsection.
Appropriate blocks on the Standard Form (SF) 26 or 1442
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Subpart 19.5 (however, see subparagraphs (b)(2) and (c)(1)
of this section). Acquisitions in the designated industry
groups shall continue to be considered for placement under
the 8(a) program (see Subpart 19.8).

(2) Agencies may reinstate the use of small business
set-asides as necessary to meet their assigned goals, but
only within organizational unit(s) that failed to meet the
small business participation goal.

(c) Emerging small business set-aside. (1) All acquisi-
tions in the four designated industry groups with an
estimated value equa to or less than the emerging small
business reserve amount established by the Office of
Federal Procurement Policy shall be set aside for ESB's;
provided that the contracting officer determines that thereis
a reasonable expectation of obtaining offers from two or
more responsible ESB's that will be competitive in terms of
market price, quality, and delivery. If no such reasonable
expectation exists, the contracting officer shall—

(i) For acquisitions $25,000 or less, proceed in
| accordance with Subpart 19.5; or
(ii) For acquisitions over $25,000, proceed in
accordance with paragraph (b) of this section.

(2) If the contracting officer proceeds with the ESB
set-aside and receives a quotation from only one ESB at a
reasonable price, the contracting officer shall make the
award. If thereisno quote from an ESB, or the quoteis not
at areasonable price, then the contracting officer shall can-
cel the ESB set-aside and proceed in accordance with
paragraph (c)(1) (i) or (ii) of this section.

(3) When using other than simplified acquisition pro-
cedures for ESB set-asides, the clause at 52.219-14,

Limitations on Subcontracting, shall be placed in all solici-
tations and resulting contracts.

(d) To expand small business participation in the tar-
geted industry categories, each participating agency will
develop and implement a time-phased strategy with incre-
mental goals, including reporting on goal attainment. To the
extent practicable, provisions that encourage and promote
teaming and joint ventures shall be considered. These pro-
visions should permit small business firms to effectively
compete for contracts that individual small businesses
would be ingligible to compete for because of lack of pro-
duction capacity or capability.

19.1007 Solicitation provisions.

(@ The contracting officer shall insert in full text the
provision a 52.219-19, Small Business Concern
Representation for the Small Business Competitiveness
Demonstration Program, in al solicitations in the four des-
ignated industry groups.

(b) The contracting officer shall insert in full text the
provision at 52.219-20, Notice of Emerging Small Business
Set-Aside, in al solicitations for emerging small businesses
in accordance with 19.1006(c).

(c) The contracting officer shall insert in full text the
provision at 52.219-21, Small Business Size Representation
for Targeted Industry Categories under the Small Business
Competitiveness Demonstration Program, in all solicita
tionsissued in each of the targeted industry categories under
the Small Business Competitiveness Demonstration
Program that are expected to result in a contract award in
excess of $25,000.
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purpose stated in the Tariff Schedule (see 19 CFR 10.102-
104, 10.110, 10.114-119, 10.121, and 15 CFR 301 for
requirements and formats).

(b) Supplies (as opposed to equipment) for Government-
operated vessels or aircraft may be withdrawn from any
customs-bonded warehouse, from continuous customs cus-
tody elsewhere than in a bonded warehouse, or from a
foreign-trade zone free of duty and internal revenue tax as
provided in 19 U.S.C. 1309(a). The contracting activity
shall cite this authority on the appropriate customs form
when making such purchases (see 19 CFR 10.59(a)).

25.605 Contract clause.

(8 The contracting officer shall insert the clause at
52.225-10, Duty-Free Entry, in solicitations and contracts
over $100,000 that provide for, or anticipate furnishing to
the Government, supplies to be imported into the customs
territory of the United States.

(b) The clause may be used in solicitations and contracts
of $100,000 or less, if such action is consistent with the pol-
icy in 25.602.

(c) If the contracting officer knows before award that the
contract includes specific supplies that will be accorded
duty-free entry, alist of these supplies shall be inserted in
the contract Schedule. The list shall include item numbers
from Schedule 8, Tariff Schedules of the United States, and
a description of the supplies.

Subpart 25.7—Restrictions on Certain
Foreign Purchases

25.701 Redtrictions.

(@) The Government does not acquire supplies or ser-
vices from foreign governments or their organizations when
these supplies or services cannot be imported lawfully into
the United States. Therefore, agencies and their contractors
and subcontractors shall not acquire any supplies or services
originating from sources within, or that were located in or
transported from or through—

(1) Cuba (31 CFR Part 515);

(2) Iran (31 CFR Part 560);

(3) Iraq (31 CFR Part 575);

(4) Libya (31 CFR Part 550); or

(5) North Korea (31 CFR Part 500).

(b) Agencies and their contractors and subcontractors
shall not acquire any supplies or services from entities con-
trolled by the Government of Iraq (Executive orders 12722
and 12724).

(©) Questions concerning these restrictions should be
referred to the—

Department of the Treasury
Office of Foreign Assets Control

Washington DC 20220
(202) 622-2520

25.702 Contract clause.

The contracting officer shall insert the clause at 52.225-11,
Restrictions on Certain Foreign Purchases, in solicitations
and contracts over $2,500.

Subpart 25.8—International Agreementsand
Coordination

25.801 International agreements.

Treaties and agreements between the United States and
foreign governments may affect contracting within foreign
countries. Contracting officers should give particular atten-
tion to the provisions in those agreements that pertain to
purchase procedures, contract forms and clauses, taxes,
patents, technical information, facilities, and other matters
related to contracting.

25.802 Procedures.

(d) When placing contracts with contractors outside the
United States, for performance outside the United States,
contracting officers shall—

(1) Determine the existence and applicability of any
international agreements to contracts being planned or
processed, and ensure compliance with these agreements;
and

(2) Conduct the necessary advance acquisition plan-
ning and coordination between the appropriate United
States executive agencies and foreign interests as required
by these agreements.

(b) Many international agreements are compiled in the
“United States Treaties and Other International
Agreements’ series published by the Department of State.
Copies of this publication are normally available in over-
seas legal offices and United States diplomatic missions.

Subpart 25.9—Additional Foreign Acquisition
Clauses

25,901 Omission of audit clause.

(a) Definition. “Foreign contractor,” as used in this sub-
part, means a contractor or subcontractor organized or
existing under the laws of a country other than the United
States, its territories, or possessions.

(b) Policy. As required by 10 U.S.C. 2313, 41 U.S.C.
254d, and 15.209(b), the contracting officer shall consider
for use in negotiated contracts with foreign contractors,
whenever possible, the basic clause at 52.215-2, Audit and
Records—Negotiation, which authorizes examination of
records by the Comptroller General. Use of the clause with
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Alternate |11 should be approved only after the contracting
agency, having considered such factors as alternate sources
of supply, additional cost, and time of delivery, has made all
reasonable efforts to include the basic clause.

(c) Conditions for use of Alternate I11. The contracting
officer may usethe clause at 52.215-2, Audit and Records—
Negotiation, with its Alternate I11 in contracts with foreign
contractors—

(2) If the agency head, or designee, determines, with
the concurrence of the Comptroller General, that waiver of
the right to examination of records by the Comptroller
Genera will serve the public interest; or

(2) If the contractor isaforeign government or agency
thereof or is precluded by the laws of the country involved
from making its records, as defined at 4.703(a), available
for examination, and the agency head, or designee, deter-
mines, after taking into account the price and availability of
the property or services from United States sources, that
waiver of the right to examination of records by the
Comptroller General best serves the public interest.

(d) Determination and findings. The determination and
findings shall—

(2) Identify the contract and its purpose, and whether
it is a contract with a foreign contractor or with a foreign
government or agency thereof;

(2) Describe the efforts to include the basic clause;

(3) State the reasons for the contractor's refusal to
include the basic clause;

(4) Describe the price and availability of the property
or services from the United States and other sources; and

(5) Determine that it will serve the interest of the
United States to use the clause with its Alternate I11.

25902 Inconsistency between English version and
translation of contract.

The contracting officer shall insert the clause at 52.225-14,
Inconsistency Between English Version and Tranglation of
Contract, in solicitations and contracts whenever trandation
into another language is anticipated.

Subpart 25.10—Implementation of Sanctions
Against Countriesthat Discriminate Against
United States Products or Services in
Government Procurement

25.1000 Scope of subpart.

This subpart implements sanctions imposed by the
President (58 FR 31136, May 28, 1993) pursuant to section
305(g)(1) of theTrade Agreements Act of 1979, asamended
(19 U.S.C. 2515(g)(1)). These sanctions apply to countries
that discriminate against U.S. products or services in
Government procurement. This subpart does not apply to
the Department of Defense. For thresholds that are unique
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to individual agencies (e.g., Power Marketing
Administration of the Department of Energy), see agency
regulations.

25.1001 Definitions.

As used in this subpart—

“Sanctioned European Union (EU) construction” means
construction to be performed in a sanctioned member state
of the EU and the contract is awarded by a contracting activ-
ity located in the United States or its territories.

“Sanctioned EU end product” means an article that (a) is
wholly the growth product or manufacture of a sanctioned
member state of the EU or (b) in the case of an article which
consistsin whole or in part of materials from another coun-
try or instrumentality, has been substantialy transformed
into a new and different article of commerce with a name,
character, or use distinct from that from which it was so
transformed in a sanctioned member state of the EU. The
term refersto a product offered for purchase under a supply
contract, but for purposes of calculating the value of the end
product includes services (except transportation services)
incidenta to its supply; provided, that the value of these
incidental services does not exceed that of the product itself.

“Sanctioned EU services’ means services to be per-
formed in a sanctioned member state of the EU when the
contract is awarded by a contracting activity located in the
United States or its territories.

“Sanctioned member state of the EU” means Austria,
Belgium, Denmark, Finland, France, Ireland, Italy,
Luxembourg, the Netherlands, Sweden, and the United
Kingdom.

25.1002 Trade sanctions.
(a) Subject to the exceptionsin paragraph (b) of this sec-
tion, executive agencies shall not award contracts for—
(1) Sanctioned EU end products with an estimated
acquisition value less than $190,000.
(2) Sanctioned EU construction with an estimated
acquisition value less than $7,311,000.
(3) Sanctioned EU services as follows:
(i) Service contracts with an estimated acquisition
value less than $190,000.
(i) Regardless of dollar value, contracts for—

(A) All transportation services, including
Launching Services (all V codes, J019, J998, J999, K019);

(B) Dredging (Y216, 2216);

(C) Management and operation contracts of
certain government or privately-owned facilities used for
government purposes, including federally-funded research
and development centers (all M codes);

(D) Development, production or co-production
of program material for broadcasting, such as motion pic-
tures (T006, TO16);
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(E) Research and development (all A codes);

(F) Airport concessions (S203);

(G) Legal services (R418);

(H) Hotel and restaurant services (S203);

(I Placement and supply of personnel services
(V241, V251);

(9 Investigation and security services (S206,
S211, R423);

(K) Education and training services (all U
codes, R419);

(L) Health and social services (all O codes, all
G codes);

(M) Recreational, cultural, and sporting ser-
vices (G003); and

(N) Telecommunications services (encompass-
ing only voice telephony, telex, radio telephony, paging, and
satellite services) (S1, D304, D305, D316, D317, D399).

(b) The sanctions in paragraph (a) of this section do not

apply to the following:

(1) Purchases awarded by simplified procedures in
accordance with Part 13.

(2) Total small business set asides under 19.502-2.

(3) Contracts in support of the U.S. national security
interests.

(4) Contracts for goods or services awarded outside
the United States and its territories where the goods or ser-
vices are to be used outside the United States.

(5) Contracts for essential spare, repair, or replace-
ment parts not otherwise available from non-sanctioned
countries.

(c) Authority to exempt certain procurements. (1) The
head of an agency, without power of redelegation, may
authorize the award of a contract or class of contracts for

sanctioned EU end products, services, and construction, the
purchase of which is otherwise prohibited under paragraph
() of this section if the agency head determines that such
action is necessary—

(i) Inthe public interest;

(ii) To avoid the restriction of competition in a
manner which would limit the procurement in question to,
or would establish a preference for, the services, articles,
materials, or supplies of a single manufacturer or supplier;
or

(iii) Because there would be or are an insufficient
number of potential or actual bidders to assure the procure-
ment of services, articles, materials or supplies of requisite
quality at competitive prices.

(2) When a determination is made according to this
paragraph (c), the agency shall notify the United States
Trade Representative within 30 days after contract award.

(3) A copy of the notification required in paragraph
(c)(2) of this section shall be sent to the United States Trade
Representative.

25.1003 Contract clauses.

Except as provided in 25.1002(b) and (c)—

(@) Insert the clause at 52.225-18, European Union
Sanctions for End Products, in solicitations and contracts
for supplies with an estimated acquisition value less than
$190,000.

(b) Insert the clause at 52.225-19, European Union
Sanction for Services, in solicitations and contracts for—

(1) Services with an estimated acquisition value less
than $190,000; and
(2) All serviceslisted in FAR 25.1002(a)(3)(ii).
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from the agency-designated counsel on the appropriate
course of action.

29.304 Mattersrequiring special consider ation.

Theimposition of State and local taxes may result in spe-
cial contract considerations including the following:

(a) With coordination of the agency-designated counsel,
a contract may (1) state that the contract price includes or
excludes a specified tax or (2) require that the contractor
take certain actions with regard to payment, nonpayment,
refund, protest, or other treatment of a specified tax. Such
special treatment may be appropriate when there is doubt as
to the applicability or allocability of the tax, or when the
applicability of the tax is being litigated.

(b) The applicability of State and loca taxes to pur-
chases by the Federal Government may depend on the place
and terms of delivery. When the contract price will be sub-
stantial, alternative places and terms of delivery should be
considered in light of possible tax consegquences.

(c) Indefinite-delivery contracts for equipment rental
may require the contractor to furnish equipment in any of
the States. Since leased equipment remains the contractor's
property, States and local governments impose awide vari-
ety of property, use, or other taxes on equipment leased to
the Government. The amount of these taxes can vary con-
siderably from jurisdiction to jurisdiction. See 29.401-1 for
the prescription of the contract clause to be included in con
tracts when delivery points are not known at time of
contracting.

(d) The North Carolina Sate and local sales and use
tax. (1) The North Carolina Sales and Use Tax Act autho-
rizes counties and incorporated cities and towns to obtain
each year from the Commissioner of Revenue of the State
of North Carolina arefund of sales and use taxes indirectly
paid on building materials, supplies, fixtures, and equip-
ment that become a part of or are annexed to any building
or structure erected, altered, or repaired for such counties
and incorporated cities and towns in North Carolina. In
United States v. Clayton, 250 F. Supp. 827 (1965), it was
held that the United States is entitled to the benefit of the
refund, but must follow the refund procedure of the Act and
the regulations to recover what it is due.

(2) The Act provides that, to receive the refund,
claimants must file, within 6 months after the claimant’ sfis-
cal year closes, a written request substantiated by such
records, receipts, and information as the Commissioner of
Revenue may require. No refund will be made on an appli-
cation not filed within the time allowed and in such manner
as the Commissioner may require. The requirements of the
Commissioner are set forth in regulations that provide that,
to substantiate a refund claim for sales or use taxes paid on
purchases of building materials, supplies, fixtures, or equip-
ment by a contractor, the Government must secure from the

contractor certified statements setting forth the cost of the
property purchased from each vendor and the amount of
sales or use taxes paid. In the event the contractor makes
several purchases from the same vendor, the certified state-
ment must indicate the invoice numbers, the inclusive dates
of the invoices, the total amount of the invoices, and the
sales and use taxes paid. The statement must also include
the cost of any tangible personal property withdrawn from
the contractor’s warehouse stock and the amount of sales or
use tax paid by the contractor. Similar certified statements
by subcontractors must be obtained by the general contrac-
tor and furnished to the claimant. Any local sales or use
taxes included in the contractor’s statement must be shown
separately from the State sales or use taxes.

(3) The clause prescribed at 29.401-2 requires con-
tractors to submit to contracting officers by November 30 of
each year a certified statement disclosing North Carolina
State and local sales and use taxes paid during the 12-month
period that ended the preceding September 30. The con-
tracting officer shall ensure that contractors comply with
this requirement and shall obtain the annual refund to which
the Government may be entitled. The application for refund
must be filed each year before March 31 and in the manner
and form required by the Commissioner of Revenue. Copies
of the form may be obtained from the—

State of North Carolina Department of Revenue
PO Box 25000
Raleigh North Carolina 27640.

29.305 Stateand local tax exemptions.

(a) Evidence of exemption. Evidence needed to establish
exemption from State or local taxes depends on the grounds
for the exemption claimed, the parties to the transaction,
and the requirements of the taxing jurisdiction. Such evi-
dence may include the following:

(2) A copy of the contract or relevant portion.

(2) Copies of purchase orders, shipping documents,
credit-card-imprinted sales dlips, paid or acknowledged
invoices, or similar documents that identify an agency or
instrumentality of the United States as the buyer.

(3) A U.S. Tax Exemption Form (SF 1094).

(4) A State or local form indicating that the supplies or
services are for the exclusive use of the United States.

(5) Any other State or locally required document for
establishing general or specific exemption.

(6) Shipping documents indicating that shipments are
in interstate or foreign commerce.

(b) Furnishing proof of exemption. If areasonable basis
to sustain a claimed exemption exists, the seller will be fur-
nished evidence of exemption, as follows:

(1) Under a contract containing the clause at
52.229-3, Federal, State, and Local Taxes, or at 52.229-4,
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Federal, State, and Local Taxes (Noncompetitive Contract),
in accordance with the terms of those clauses.

(2) Under a cost-reimbursement contract, if requested
by the contractor and approved by the contracting officer or
at the discretion of the contracting officer.

(3) Under a contract or purchase order that contains
no tax provision, if—

(i) Requested by the contractor and approved by
the contracting officer or at the discretion of the contracting
officer; and

(ii) Either the contract price does not include the
tax or, if the transaction or property is tax exempt, the con-
tractor consents to a reduction in the contract price.

Subpart 29.4—Contract Clauses
29.401 Domestic contracts.

29.401-1 Indefinite-delivery contracts for leased
equipment.

The contracting officer shall insert the clause at
52.229-1, State and Local Taxes, in solicitations and con-
tracts for leased equipment when a fixed-price
indefinite-delivery contract is contemplated; the contract
will be performed wholly or partly within the United States,
its possessions, or Puerto Rico; and the place or places of
delivery are not known at the time of contracting.

29.401-2 Construction contracts performed in North

Caralina.

The contracting officer shall insert the clause at
52.229-2, North Carolina State and Local Sales and Use
Tax, in solicitations and contracts for construction to be per-
formed in North Carolina. If the requirement is for vessel
repair to be performed in North Carolina, the clause shall be
used with its Alternate .

29.401-3 Competitive contracts.

The contracting officer shall insert the clause at
52.229-3, Federal, State, and Local Taxes, in solicitations
and contracts if the contract is to be performed wholly or
partly within the United States, its possessions, or Puerto
Rico, when a fixed-price contract is contemplated and the
contract is expected to exceed the simplified acquisition
threshold, unless the clause at 52.229-4, Federa State, and
Local Taxes (Noncompetitive Contract), is included in the
contract.

29.401-4 Noncompetitive contracts.

The contracting officer shall insert the clause at
52.229-4, Federal, State, and Local Taxes (Noncompetitive
Contract), in fixed-price noncompetitive contracts when the
contract exceeds the simplified acquisition threshold, to be
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performed wholly or partly within the United States, its pos-
sessions, or Puerto Rico when satisfied that the contract
price does not include contingencies for State and local
taxes, and that, unless the clause is used, the contract price
will include such contingencies.

29.401-5 Contracts performed in U.S. possessions or

Puerto Rico.

The contracting officer shall insert the clause at
52.229-5, Taxes—Contracts Performed in U.S. Possessions
or Puerto Rico, in solicitations and contracts that include the
clause at 52.229-3, Federal, State, and Local Taxes, or
52.229-4, Federal, State, and Local Taxes (Noncompetitive
Contract).

29.401-6 New Mexico grossreceiptsand compensating
tax.

(a) Definition.

“Services,” asused in this subsection, isas defined in the
Gross Receipts and Compensating Tax Act of the State of
New Mexico, Sec 7-9-3(k) NM SA 1978, and means all
activities engaged in for other persons for a consideration,
which activities involve predominately the performance of
a service as distinguished from selling or leasing property.
“Services’ includes activities performed by a person for its
members or shareholders. In determining what is a service,
the intended use, principal objective or ultimate objective of
the contracting parties shall not be controlling. “Services’
aso includes construction activities and all tangible per-
sonal property that will become an ingredient or component
part of a construction project. Such tangible personal prop-
erty retains its character as tangible personal property until
it isinstalled as an ingredient or component part of a con-
struction project in New Mexico. However, sales of
tangible personal property that will become an ingredient or
component part of aconstruction project to persons engaged
in the construction business are sales of tangible persona
property.

(b) Contract clause. The contracting officer shall insert
the clause at 52.229-10, State of New Mexico Gross
Receipts and Compensating Tax, in solicitations and con-
tracts issued by the agencies identified in paragraph (c) of I
this subsection when all three of the following conditions
exist:

(1) The contractor will be performing a cost-reim-
bursement contract.

(2) The contract directs or authorizes the contractor to
acquire tangible personal property as a direct cost under a
contract and title to such property passes directly to and
vests in the United States upon delivery of the property by
the vendor.

(3) The contract will be for services to be performed
in whole or in part within the State of New Mexico.
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(c) Participating agencies. (1) The agencieslisted below
have entered into an agreement with the State of New
Mexico to eliminate the double taxation of Government
cost-reimbursement contracts when contractors and their
subcontractors purchase tangible persona property to be
used in performing services in whole or in part in the State
of New Mexico and for which title to such property will
pass to the United States upon delivery of the property to the
contractor and its subcontractors by the vendor. Therefore,
the clause applies only to solicitations and contracts issued
by the—

United States Defense Special Weapons Agency;

United States Department of Agriculture;

United States Department of the Air Force;

United States Department of the Army;

United States Department of Energy;

United States Department of Health and Human

Services;

United States Department of the Interior;

United States Department of Labor;

United States Department of the Navy;

United States Department of Transportation;

United States General Services Administration; and

United States National Aeronautics and Space

Administration.

(2) Any other Federal agency which expectsto award
cost-reimbursement contracts to be performed in New
Mexico should contact the New Mexico Taxation and
Revenue Department to execute a similar agreement.

29.402 Foreign contracts.

29.402-1 Foreign fixed-price contracts.

(8 The contracting officer shall insert the clause at
52.229-6, Taxes—Foreign Fixed-Price Contracts, in solici-
tations and contracts expected to exceed the simplified
acquisition threshold when a fixed-price contract is contem-
plated and the contract is to be performed wholly or partly
in aforeign country, unless it is contemplated that the con-
tract will be with aforeign government.

(b) The contracting officer shall insert the clause at
52.229-7, Taxes—Fixed-Price Contracts with Foreign
Governments, in solicitations and contracts that exceed the
simplified acquisition threshold when a fixed-price contract
with aforeign government is contemplated.

29.402-2 Foreign cost-reimbursement contracts.

(@ The contracting officer shall insert the clause at
52.229-8, Taxes—Foreign Cost-Reimbursement Contracts,
in solicitations and contracts when a cost-reimbursement
contract is contemplated and the contract is to be per-
formed wholly or partly in aforeign country, unlessit is
contemplated that the contract will be with a foreign gov-
ernment.

(b) The contracting officer shall insert the clause at
52.229-9, Taxes—Cost-Reimbursement Contracts with
Foreign Governments, in solicitations and contracts when a
cost-reimbursement contract with a foreign government is
contemplated.
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31.205-6

(D) When a plan or agreement exists wherein
the liability for the contribution cannot be compelled, the
amount contributed for any year is assignable to that year
provided the amount is funded by the time set for filing of
the Federal income tax return for that year.

(E) When the contribution is in the form of

stock, the value of the stock contribution shall be limited to
the fair market value of the stock on the date that title is
effectively transferred to the trust.
Cash contributions shall be alowable only when the con-
tractor furnishes evidence satisfactory to the contracting
officer demonstrating that stock purchases by the ESOT are
or will be at a fair market price; e.g., makes arrangements
with the trust permitting the contracting officer to examine
purchases of stock by the trust to determine that prices paid
are at fair market value. When excessive prices are paid, the
amount of the excess will be credited to the same indirect
cost pools that were charged for the ESOP contributionsin
the year in which the stock purchase occurs. However, when
the trust purchases the stock with borrowed funds which
will be repaid over a period of years by cash contributions
from the contractor to the trust, the excess price over fair
market value shall be credited to the indirect cost pools pro
rata over the period of years during which the contractor
contributes the cash used by the trust to repay the loan.
When the fair market value of unissued stock or stock of a
closely held corporation is not readily determinable, the val-
uation will be made on a case-by-case basis taking into
consideration the guidelines for valuation used by the IRS.

(if) Amounts contributed to an ESOP arising from
either—

(A) An additional investment tax credit (see
1975 Tax Reduction Act—TRASOFP's); or

(B) A payroll-based tax credit (see Economic
Recovery Tax Act of 1981) are unallowable.

(iii) The requirements of subdivision (j)(3)(ii) of
this subsection are applicable to Employee Stock
Ownership Plans.

(k) Deferred compensation. (1) Deferred compensa-
tion is an award given by an employer to compensate an
employee in a future cost accounting period or periods for
services rendered in one or more cost accounting periods
before the date of receipt of compensation by the employee.
Deferred compensation does not include the amount of
year-end accruals for salaries, wages, or bonuses that are
paid within a reasonable period of time after the end of a
cost accounting period. Subject to 31.205-6(a), deferred
awards are allowable when they are based on current or
future services. Awards made in periods subsequent to the
period when the work being remunerated was performed are
not allowable.

(2) The costs of deferred awards shall be measured,
allocated, and accounted for in compliance with the provi-

sions of 48 CFR 9904.415, Accounting for the Cost of
Deferred Compensation.

(3) Deferred compensation payments to employees
under awards made before the effective date of 48 CFR
9904.415 are allowable to the extent they would have been
allowable under prior acquisition regulations.

(I) Compensation incidental to business acquisitions.
The following costs are unallowable;

(1) Payments to employees under agreements in
which they receive special compensation, in excess of the
contractor's normal severance pay practice, if their employ-
ment terminates following a change in the management
control over, or ownership of, the contractor or a substantial
portion of its assets.

(2) Paymentsto employees under plans introduced in
connection with a change (whether actual or prospective) in
the management control over, or ownership of, the contrac-
tor or a substantial portion of its assets in which those
employees receive special compensation, which is contin-
gent upon the employee remaining with the contractor for a
specified period of time.

(m) Fringe benefits. (1) Fringe benefits are allowances
and services provided by the contractor to its employees as
compensation in addition to regular wages and salaries.
Fringe benefits include, but are not limited to, the cost of
vacations, sick leave, holidays, military leave, employee
insurance, and supplemental unemployment benefit plans.
Except as provided otherwise in Subpart 31.2, the costs of
fringe benefits are allowable to the extent that they are rea-
sonable and are required by law, employer-employee
agreement, or an established policy of the contractor.

(2) That portion of the cost of company-furnished
automobiles that relates to persona use by employees
(including transportation to and from work) is unalowable
regardless of whether the cost is reported as taxable income
to the employees (see 31.205-46(f)).

(n) Employee rebate and purchase discount plans.
Rebates and purchase discounts, in whatever form, granted
to employees on products or services produced by the con-
tractor or affiliates are unallowable.

(o) Postretirement benefits other than pensions (PRB).
(1) PRB covers all benefits, other than cash benefitsand life
insurance benefits paid by pension plans, provided to
employees, their beneficiaries, and covered dependents dur-
ing the period following the employees retirement.
Benefits encompassed include, but are not limited to,
postretirement health care; life insurance provided outside a
pension plan; and other welfare benefits such as tuition
assistance, day care, legal services, and housing subsidies
provided after retirement.

(2) To be dlowable, PRB costs must be reasonable
and incurred pursuant to law, employer-employee agree-
ment, or an established policy of the contractor. In addition,
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to be allowable, PRB costs must a so be cal culated in accor-
dance with paragraphs (0)(2)(i), (ii), or (iii) of this section.

(i) Cashbasis. Cost recognized as benefits when
they are actualy provided, must be paid to an insurer,
provider, or other recipient for current year benefits or pre-
miums.

(if) Terminal funding. If a contractor elects a ter-
minal-funded plan, it does not accrue PRB costs during the
working lives of employees. Instead, it accrues and pays
the entire PRB liability to an insurer or trustee in a lump
sum upon the termination of employees (or upon conversion
to such a terminal-funded plan) to establish and maintain a
fund or reserve for the sole purpose of providing PRB to
retirees. The lump sum is alowable if amortized over a
period of 15 years.

(iii) Accrual basis. Accrual costing other than ter-
minal funding must be measured and assigned according to
Generally Accepted Accounting Principles and be paid to an
insurer or trustee to establish and maintain afund or reserve
for the sole purpose of providing PRB to retirees. The
accrual must also be calculated in accordance with gener-
aly accepted actuarial principles and practices as
promulgated by the Actuarial Standards Board.

(3) Tobeallowable, costs must be funded by thetime
set for filing the Federal income tax return or any extension
thereof. PRB costs assigned to the current year, but not
funded or otherwise liquidated by the tax return time, shall
not be allowable in any subsequent year.

(4) Increased PRB costs caused by delay in funding
beyond 30 days after each quarter of the year to which they
are assignable are unallowable.

(5) Costs of postretirement benefits in subdivision
(0)(2)(iii) of this subsection attributable to past service
(“transition obligation”) as defined in Financial Accounting
Standards Board Statement 106, paragraph 110, are allow-
able subject to the following limitation: The allowable
amount of such costs assignable to a contractor fiscal year
cannot exceed the amount of such costs which would be
assigned to that contractor fiscal year under the delayed
recognition methodology described in paragraphs 112 and
113 of Statement 106.

(6) The Government shall receive an equitable share
of any amount of previously funded PRB costs which revert
or inure to the contractor. Such equitable share shall reflect
the Government's previous participation in PRB costs
through those contracts for which certified cost or pricing
data were required or which were subject to Subpart 31.2.

(p) Limitation on allowability of compensation for cer -
tain contractor personnel. (1) For contracts awarded
during fiscal year 1997, costs incurred from October 1,
1996, through September 30, 1997, for compensation of an
officer in a senior management position that exceed
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$250,000 per year are unallowable (Section 809 of Public
Law 104-201).
(2) Asused in this paragraph:
(i) “Compensation” means—

(A) The total amount of taxable wages paid to
the employee for the year concerned; plus

(B) Thetotal amount of elective deferred com-
pensation earned by the employee in the year concerned.

(if) “Officer in a senior management position”
means—

(A) The contractor’s Chief Executive Officer
(CEO) or any individual acting in asimilar capacity;

(B) The contractor’s four most highly compen-
sated officers in senior management positions, other than
the CEO; and

(C) If the contractor is organizationally subdi-
vided into intermediate home offices and/or segments, the
five most highly compensated individuals in senior man-
agement positions at each such intermediate home office
and/or segment.

31.205-7 Contingencies.

(a) “Contingency,” as used in this subpart, means a pos-
sible future event or condition arising from presently known
or unknown causes, the outcome of which isindeterminable
at the present time.

(b) Costs for contingencies are generaly unallowable
for historical costing purposes because such costing deals
with costs incurred and recorded on the contractor’s books.
However, in some cases, as for example, terminations, a
contingency factor may be recognized when it is applicable
to a past period to give recognition to minor unsettled fac-
torsin the interest of expediting settlement.

(c) In connection with estimates of future costs, contin-
gencies fall into two categories:

(1) Those that may arise from presently known and
existing conditions, the effects of which are foreseeable
within reasonable limits of accuracy; e.g., anticipated costs
of rejects and defective work. Contingencies of this cate-
gory are to be included in the estimates of future costs so as
to provide the best estimate of performance cost.

(2) Those that may arise from presently known or
unknown conditions, the effect of which cannot be mea-
sured so precisely as to provide equitable results to the
contractor and to the Government; e.g., results of pending
litigation. Contingencies of this category are to be
excluded from cost estimates under the several items of
cost, but should be disclosed separately (including the
basis upon which the contingency is computed) to
facilitate the negotiation of appropriate contractual
coverage. (See, for example, 31.205-6(g), 31.205-19, and
31.205-24.)
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(1) Gainsand losses are processed through the depre-
ciation reserve account and reflected in the depreciation
allowable under 31.205-11; or

(2) The property is exchanged as part of the purchase
price of asimilar item, and the gain or lossis taken into con-
sideration in the depreciation cost basis of the new item.

(e) Gains and losses arising from mass or extraordinary
sales, retirements, or other disposition other than through
business combinations shall be considered on a case-by-
case basis.

(f) Gains and losses of any nature arising from the sale
or exchange of capital assets other than depreciable prop-
erty shall be excluded in computing contract costs.

(g) With respect to long-lived tangible and identifiable
intangible assets held for use, no loss shall be allowed for a
write-down from carrying value to fair value as a result of
impairments caused by events or changes in circumstances
(e.g., environmental damage, idle fecilities arising from a
declining business base, etc.). If depreciable property or
other capital assets have been written down from carrying
value to fair value due to impairments, gains or losses upon
disposition shall be the amounts that would have been
allowed had the assets not been written down.

31.205-17 Idlefacilitiesand idle capacity costs.

(8) “Costs of idle facilities or idle capacity,” as used in
this subsection, means costs such as maintenance, repair,
housing, rent, and other related costs; e.g., property taxes,
insurance, and depreciation.

“Facilities,” as used in this subsection, means plant or
any portion thereof (including land integral to the opera-
tion), equipment, individually or collectively, or any other
tangible capital asset, wherever located, and whether owned
or leased by the contractor.

“ldle capacity,” as used in this subsection, means the
unused capacity of partially used facilities. It is the differ-
ence between that which afacility could achieve under 100
percent operating time on a one-shift basis, less operating
interruptions resulting from time lost for repairs, setups,
unsatisfactory materias, and other normal delays, and the
extent to which the facility was actually used to meet
demands during the accounting period. A multiple-shift
basis may be used in the calculation instead of a one-shift
basisif it can be shown that this amount of usage could nor-
mally be expected for the type of facility involved.

“Idle facilities,” as used in this subsection, means com-
pletely unused facilities that are excess to the contractor’s
current needs.

(b) Thecostsof idlefacilities are unallowable unless the
facilities—

(1) Arenecessary to meet fluctuations in workload; or
(2) Were necessary when acquired and are now idle
because of changes in requirements, production economies,

reorganization, termination, or other causes which could not
have been reasonably foreseen. (Costs of idle facilities are
alowable for a reasonable period, ordinarily not to exceed
1 year, depending upon the initiative taken to use, lease, or
dispose of the idle facilities (but see 31.205-42)).

(c) Costsof idle capacity are costs of doing business and
are afactor in the normal fluctuations of usage or overhead
rates from period to period. Such costs are alowable pro-
vided the capacity is necessary or was originally reasonable
and is not subject to reduction or elimination by subletting,
renting, or sale, in accordance with sound business, eco-
nomics, or security practices. Widespread idle capacity
throughout an entire plant or among a group of assets hav-
ing substantially the same function may be idle facilities.

(d) Any coststo be paid directly by the Government for
idle facilities or idle capacity reserved for defense mobi-
lization production shall be the subject of a separate
agreement.

31.205-18 Independent resear ch and development and
bid and proposal costs.

(a) Definitions.

“Applied research,” as used in this subsection, means
that effort which (1) normally follows basic research, but
may not be severable from the related basic research, (2)
attempts to determine and exploit the potential of scientific
discoveries or improvements in technology, materials,
processes, methods, devices, or techniques, and (3) attempts
to advance the state of the art. Applied research does not
include efforts whose principa aim is design, development,
or test of specific items or servicesto be considered for sale;
these efforts are within the definition of the term “devel op-
ment,” defined in this subsection.

“Basic research,” as used in this subsection, means that
research which is directed toward increase of knowledge in
science. The primary aim of basic research is a fuller
knowledge or understanding of the subject under study,
rather than any practical application thereof.

“Bid and proposal (B&P) costs,” as used in this subsec-
tion, means the costs incurred in preparing, submitting, and
supporting bids and proposals (whether or not solicited) on
potential Government or non-Government contracts. The
term does not include the costs of effort sponsored by a
grant or cooperative agreement, or required in the perfor-
mance of a contract.

“Company,” as used in this subsection, means al divi-
sions, subsidiaries, and affiliates of the contractor under
common control.

“Development,” as used in this subsection, means the
systematic use, under whatever name, of scientific and tech-
nical knowledge in the design, development, test, or
evauation of a potential new product or service (or of an
improvement in an existing product or service) for the pur-
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pose of meeting specific performance requirements or
objectives. Development includes the functions of design
engineering, prototyping, and engineering testing.
Development excludes—

(1) Subcontracted technical effort which is for the
sole purpose of developing an additional source for an exist-
ing product, or

(2) Development effort for manufacturing or produc-
tion materials, systems, processes, methods, equipment,
tools, and techniques not intended for sale.

“Independent research and development (IR&D),” as
used in this subsection, means a contractor's IR& D cost that
consists of projects falling within the four following areas:
(1) basic research, (2) applied research, (3) development,
and (4) systems and other concept formulation studies. The
term does not include the costs of effort sponsored by a
grant or required in the performance of a contract. IR&D
effort shall not include technical effort expended in devel-
oping and preparing technical data specifically to support
submitting a bid or proposal.

“Systems and other concept formulation studies,” as
used in this subsection, means analyses and study efforts
either related to specific IR&D efforts or directed toward
identifying desirable new systems, equipment or compo-
nents, or modifications and improvements to existing
systems, equipment, or components.

(b) Composition and allocation of costs. The require-
ments of 48 CFR 9904.420, Accounting for independent
research and devel opment costs and bid and proposal costs,
are incorporated in their entirety and shall apply as fol-
lows—

(1) Fully-CAS-covered contracts. Contracts that are
fully-CAS-covered shall be subject to all requirements of 48
CFR 9904.420.

(2) Modified CAS-covered and non-CAS-covered
contracts. Contracts that are not CAS-covered or that con-
tain terms or conditions requiring modified CAS coverage
shall be subject to al requirements of 48 CFR 9904.420
except 48 CFR 9904.420-50(e)(2) and 48 CFR 9904.420-
50(f)(2), which are not then applicable. However,
non-CAS-covered or modified CAS-covered contracts
awarded at atime the contractor has CAS-covered contracts
requiring compliance with 48 CFR 9904.420, shall be sub-
ject to al the requirements of 48 CFR 9904.420. When the
requirements of 48 CFR 9904.420-50(e)(2) and 48 CFR
9904.420-50(f)(2) are not applicable, the following apply:

(i) IR&D and B& Pcosts shall be allocated to final
cost objectives on the same basis of allocation used for the
G&A expense grouping of the profit center (see 31.001) in
which the costs are incurred. However, when IR&D and
B& P costs clearly benefit other profit centers or benefit the
entire company, those costs shall be allocated through the
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G&A of the other profit centers or through the corporate
G&A, as appropriate.

(i) If alocations of IR&D or B&P through the
G& Abase do not provide equitable cost alocation, the con-
tracting officer may approve use of a different base.

(c) Allowability. Except as provided in paragraphs (d)
and (e) of this subsection, or as provided in agency regula-
tions, costs for IR&D and B&P are alowable as indirect
expenses on contracts to the extent that those costs are allo-
cable and reasonable.

(d) Deferred IR&D costs. (1) IR&D costs that were
incurred in previous accounting periods are unallowable,
except when a contractor has developed a specific product
at itsown risk in anticipation of recovering the devel opment
costs in the sale price of the product provided that—

(i) The total amount of IR&D costs applicable to
the product can be identified;

(ii) The proration of such costs to sales of the
product is reasonable;

(iii) The contractor had no Government business
during the time that the costs were incurred or did not allo-
cate IR&D costs to Government contracts except to prorate
the cost of developing a specific product to the sales of that
product; and

(iv) No costs of current IR&D programs are allo-
cated to Government work except to prorate the costs of
developing a specific product to the sales of that product.

(2) When deferred costs are recognized, the contract
(except firm-fixed-price and fixed-price with economic
price adjustment) will include a specific provision setting
forth the amount of deferred IR&D costs that are allocable
to the contract. The negotiation memorandum will state the
circumstances pertaining to the case and the reason for
accepting the deferred costs.

(e) Cooperative arrangements. (1) IR&D costs may be
incurred by contractors working jointly with one or more
non-Federal entities pursuant to a cooperative arrangement
(for example, joint ventures, limited partnerships, teaming
arrangements, and collaboration and consortium arrange-
ments). IR&D costs also may include costs contributed by
contractors in performing cooperative research and devel-
opment agreements, or similar arrangements, entered into
under—

(i) Section 12 of the Stevenson-Wydler

Technology Transfer Act of 1980 (15 U.S.C. 3710(a));

(ii) Sections 203(c)(5) and (6) of the

National Aeronautics and Space Act of 1958, as

amended (42 U.S.C. 2473(c)(5) and (6));

(iii) 10 U.S.C. 2371 for the Defense

Advanced Research Projects Agency; or

(iv) Other equivalent authority.

(2) IR&D costs incurred by a contractor pursuant to

these types of cooperative arrangements should be consid-
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ered as allowable IR&D costs if the work performed would
have been alowed as contractor IR&D had there been no
cooperative arrangement.

(3) Costs incurred in preparing, submitting, and sup-
porting offers on potential cooperative arrangements are
allowable to the extent they are allocable, reasonable, and
not otherwise unallowable.

31.205-19 I nsurance and indemnification.

(a) Insurance by purchase or by self-insuring includes
coverage the contractor is required to carry, or to have
approved, under the terms of the contract and any other cov-
erage the contractor maintains in connection with the
general conduct of its business. Any contractor desiring to
establish aprogram of self-insurance applicable to contracts
that are not subject to 48 CFR 9904.416, Accounting for
Insurance Costs, shall comply with the self-insurance
reguirements of that standard as well as with Part 28 of this
Regulation. However, approval of a contractor’s insurance
program in accordance with Part 28 does not constitute a
determination as to the allowability of the program’s cost.
The amount of insurance costs which may be allowed is
subject to the cost limitations and exclusions in the follow-
ing subparagraphs.

(1) Costs of insurance required or approved, and
maintained by the contractor pursuant to the contract, are
alowable.

(2) Costs of insurance maintained by the contractor
in connection with the general conduct of its business are
alowable, subject to the following limitations:

(i) Types and extent of coverage shal follow
sound business practice, and the rates and premiums must
be reasonable.

(if) Costs dalowed for business interruption or
other similar insurance must be limited to exclude coverage
of profit.

(iii) The cost of property insurance premiums for
insurance coverage in excess of the acquisition cost of the
insured assets is allowable only when the contractor has a
formal written policy assuring that in the event the insured
property is involuntarily converted, the new asset shall be
valued at the book value of the replaced asset plus or minus
adjustmentsfor differences between insurance proceeds and
actual replacement cost. If the contractor does not have such
aformal written policy, the cost of premiums for insurance
coverage in excess of the acquisition cost of the insured
asset isunalowable.

(iv) Costs of insurance for the risk of loss of or
damage to Government property are allowable only to the
extent that the contractor is liable for such loss or damage
and such insurance does not cover loss or damage that
results from willful misconduct or lack of good faith on the
part of any of the contractor’s directors or officers or other
equivalent representatives.

(v) Contractors operating under a program of self-
insurance must obtain approval of the program when
required by 28.308(a).

(vi) Costs of insurance on the lives of officers,
partners, or proprietors are allowable only to the extent that
the insurance represents additional compensation (see
31.205-6).

(3) Actua losses are unalowable unless expressly
provided for in the contract, except—(i) Losses incurred
under the nominal deductible provisions of purchased insur-
ance, in keeping with sound business practice, are allowable
for contracts not subject to 48 CFR 9904.416 and when the

[The next pageis 31-29.]
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(if) The individuas attendance is essential to
achieve the purpose of the conference, meeting, convention,
symposium, etc.

31.205-44 Training and education costs.

(@) Allowable costs. Training and education costs are
allowable to the extent indicated below.

(b) Vocational training. Costs of preparing and main-
taining anoncollege level program of instruction, including
but not limited to on-the-job, classroom, and apprenticeship
training, designed to increase the vocational effectiveness of
employees, are alowable. These costs include—

(1) Salariesor wages of trainees (excluding overtime
compensation),

(2) Salaries of the director of training and staff when
the training program is conducted by the contractor,

(3) Tuition and feeswhen thetraining isin an instit-
tion not operated by the contractor, and/or

(4) Training materials and textbooks.

(c) Part-time college level education. Allowable costs
of part-time college education at an undergraduate or post-
graduate level, including that provided at the contractor’'s
own facilities, are limited to—

(1) Feesand tuition charged by the educational insti-
tution, or, instead of tuition, instructors' salaries and the
related share of indirect cost of the educational institution,
to the extent that the sum thereof is not in excess of the
tuition that would have been paid to the participating edu-
cational institution;

(2) Salaries and related costs of instructors who are
employees of the contractor;

(3) Training materials and textbooks; and

(4) Straight-time compensation of each employee for
time spent attending classes during working hours not in
excess of 156 hours per year where circumstances do not
permit the operation of classes or attendance at classes after
regular working hours. In unusual cases, the period may be
extended (see paragraph (h) of this subsection).

(d) Full-time education. Costs of tuition, fees, training
materials and textbooks (but not subsistence, salary, or any
other emoluments) in connection with full-time education,
including that provided at the contractor’s own facilities, at
a postgraduate but not undergraduate college level, are
alowable only when the course or degree pursued is related
to the field in which the employee is working or may rea-
sonably be expected to work and are limited to atotal period
not to exceed 2 school years or the length of the degree pro-
gram, whichever isless, for each employee so trained.

(e) Specialized programs. Costs of attendance of up to
16 weeks per employee per year at specialized programs
specifically designed to enhance the effectiveness of man-
agers or to prepare employees for such positions are
allowable. Such costs include enrollment fees and related

charges and employees salaries, subsistence, training mate-
rials, textbooks, and travel. Costs alowable under this
paragraph do not include costs for courses that are part of a
degree-oriented curriculum, which are only alowable pur-
suant to paragraphs (c) and (d) of this subsection.

(f) Other expenses. Maintenance expense and normal
depreciation or fair rental on facilities owned or leased by
the contractor for training purposes are allowable in accor-
dance with 31.205-11, 31.205-17, 31.205-24, and 31.205-36.

(g) Grants. Grants to educational or training institu-
tions, including the donation of facilities or other properties,
scholarships, and fellowships are considered contributions
and are unallowable.

(h) Advance agreements. (1) Training and education
costs in excess of those otherwise allowable under para-
graphs (c) and (d) of this subsection, including subsistence,
salaries or any other emoluments, may be allowed to the
extent set forth in an advance agreement negotiated under
31.109. To be considered for an advance agreement, the
contractor must demonstrate that the costs are consistently
incurred under an established managerial, engineering, or
scientific training and education program, and that the
course or degree pursued is related to the field in which the
employees are now working or may reasonably be expected
to work. Before entering into the advance agreement, the
contracting officer shall give consideration to such factors
as_

(i) Thelength of employees' service with the con-
tractor;

(ii) Employees past performance and potential;

(iii) Whether employees are in forma develop-
ment programs; and

(iv) The total number of participating employees.

(2) Any advance agreement must include aprovision

requiring the contractor to refund to the Government train-
ing and education costs for employeeswho resign within 12
months of completion of such training or education for rea-
sons within an employee’ s control.

(i) Training or education costs for other than bona fide
employees. Costs of tuition, fees, textbooks, and similar or
related benefits provided for other than bona fide employees
are unallowable, except that the costsincurred for educating
employee dependents (primary and secondary level studies)
when the employee is working in a foreign country where
public education is not available and where suitable private
education is inordinately expensive may be included in
overseas differential.

(1) Employee dependent education plans. Costs of col-
lege plans for employee dependents are unallowable.

31.205-45 Transportation costs.

Allowable transportation costs include freight, express,
cartage, and postage charges relating to goods purchased, in
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process, or delivered. When these costs can be identified
with the items involved, they may be directly costed as
transportation costs or added to the cost of such items.
When identification with the materials received cannot be
made, inbound transportation costs may be charged to the
appropriate indirect cost accountsif the contractor follows a
consistent and equitable procedure. Outbound freight, if
reimbursable under the terms of the contract, shall be
treated as a direct cost.

31.205-46 Travel costs.

(a) Costs for transportation, lodging, meals, and inci -
dental expenses. (1) Costs incurred by contractor
personnel on official company business are allowable, sub-
ject to the limitations contained in this subsection. Costs for
transportation may be based on mileage rates, actual costs
incurred, or on a combination thereof, provided the method
used results in a reasonable charge. Costs for lodging,
meals, and incidental expenses may be based on per diem,
actual expenses, or a combination thereof, provided the
method used results in a reasonabl e charge.

(2) Except as provided in subparagraph (a)(3) of this
subsection, costs incurred for lodging, meals, and incidental
expenses (as defined in the regulations cited in (a)(2)(i)
through (iii) of this subparagraph) shall be considered to be
reasonable and allowable only to the extent that they do not
exceed on a daily basis the maximum per diem rates in
effect at the time of travel as set forth in the—

(i) Federal Travel Regulations, prescribed by the
General Services Administration, for travel in the contermi-
nous 48 United States, available on a subscription basis
from the:

Superintendent of Documents
U.S. Government Printing Office
Washington DC 20402

Stock No. 922-002-00000-2

(ii) Joint Travel Regulation, Volume 2, DaoD
Civilian Personnel, Appendix A, prescribed by the
Department of Defense, for travel in Alaska, Hawaii, The
Commonwealth of Puerto Rico, and territories and posses-
sions of the United States, available on a subscription basis
from the—

Superintendent of Documents
U.S. Government Printing Office
Washington DC 20402

Stock No. 908-010-00000-1; or

(iii) Standardized Regulations (Government
Civilians, Foreign Areas), Section 925, “Maximum Travel
Per Diem Allowances for Foreign Areas,” prescribed by the
Department of State, for travel in areas not covered in
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(®(2)(i) and (ii) of this subparagraph, available on a sub-
scription basis from the—

Superintendent of Documents
U.S. Government Printing Office
Washington, DC 20402

Stock No. 744-008-00000-0

(3) In specia or unusua situations, actual costs in
excess of the above-referenced maximum per diem rates are
allowable provided that such amounts do not exceed the
higher amounts authorized for Federal civilian employees
as permitted in the regulations referenced in (a)(2)(i), (ii), or
(iii) of this subsection. For such higher amountsto be allow-
able, al of the following conditions must be met:

(i) One of the conditions warranting approval of
the actual expense method, as set forth in the regulations
referenced in paragraphs (8)(2)(i), (ii), or (iii) of this sub-
section, must exist.

(if) A written justification for use of the higher
amounts must be approved by an officer of the contractor’s
organization or designee to ensure that the authority is prop-
erly administered and controlled to prevent abuse.

(iii) If it becomes necessary to exercise the author-
ity to use the higher actual expense method repetitively or
on a continuing basis in a particular area, the contractor
must obtain advance approval from the contracting officer.

(iv) Documentation to support actual costs
incurred shall be in accordance with the contractor’s estab-
lished practices, subject to paragraph (a)(7) of this
subsection, and provided that a receipt is required for each
expenditure of $75.00 or more. The approved justification
required by paragraph (a)(3)(ii) and, if applicable, para
graph (a)(3)(iii) of this subsection must be retained.

(4) Subparagraphs (a)(2) and (a)(3) of this subsection
do not incorporate the regulations cited in subdivisions
@()(i), (ii), and (iii) of this subsection in their entirety.
Only the maximum per diem rates, the definitions of 1odg-
ing, meals, and incidental expenses, and the regulatory
coverage dealing with special or unusua situations are
incorporated herein.

(5) An advance agreement (see 31.109) with respect
to compliance with subparagraphs (a)(2) and (a)(3) of this
subsection may be useful and desirable.

(6) The maximum per diem rates referenced in sub-
paragraph (8)(2) of this subsection generally would not
congtitute a reasonable daily charge—

(i) When no lodging costs are incurred; and/or

(ii) On partia travel days (e.g., day of departure
and return).

Appropriate downward adjustments from the maximum per
diem rates would normally be required under these circum-
stances. While these adjustments need not be calculated in
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(b) Approval of financing requests. Unless otherwise
provided in agency regulations, or by agreement with the
appropriate payment official—

(1) The contracting officer shall be responsible for
receiving, approving, and transmitting all performance-based
payment requests to the appropriate payment office; and

(2) Each approval shall specify the amount to be
paid, necessary contractual information, and the appropria-
tion account(s) (see 32.1004(c)) to be charged for the
payment.

(c) Reviews. The contracting officer is responsible for
determining what reviews are required for protection of the
Government’s interests. The contracting officer should
consider the contractor’s experience, performance record,
reliability, financial strength, and the adequacy of controls
established by the contractor for the administration of per-
formance-based payments. Based upon the risk to the
Government, post-payment reviews and verifications
should normally be arranged as considered appropriate by
the contracting officer. If considered necessary by the con-
tracting officer, pre-payment reviews may be required.

(d) Incomplete performance. The contracting officer
shall not approve a performance-based payment until the
specified event or performance criterion has been success-
fully accomplished in accordance with the contract. If an
event is cumulative, the contracting officer shall not
approve the performance-based payment unless all identi-
fied preceding events or criteria are accomplished.

(e) Government-caused delay. Entitlement to a perfor-
mance-based payment is solely on the basis of successful
performance of the specified events or performance criteria
However, if there is a Government-caused delay, the con-
tracting officer may renegotiate the performance-based
payment schedule, to facilitate contractor billings for any
successfully accomplished portions of the delayed event or
criterion.

32.1008 Suspension or reduction of performance
based payments.

The contracting officer shall apply the policy and proce-
dures in paragraphs (&), (b), (c), and (e) of 32.503-6,
Suspension or reduction of payments, whenever exercising
the Government’ s rights to suspend or reduce performance-
based payments in accordance with paragraph (€) of the
clause at 52.232-32, Performance-Based Payments.

32.1009 Title.

(@) Since the clause at 52.232-32, Performance-Based
Payments, gives the Government title to the property
described in paragraph (f) of the clause, the contracting offi-
cer must ensure that the Government title is not
compromised by other encumbrances. Ordinarily, the con-
tracting officer, in the absence of reason to believe

otherwise, may rely upon the contractor's certification con-
tained in the payment request.

(b) If the contracting officer becomes aware of any
arrangement or condition that would impair the
Government's title to the property affected by the
Performance-Based Payments clause, the contracting offi-
cer shall require additional protective provisions.

(c) Theexistence of any such encumbranceisaviolation
of the contractor's obligations under the contract, and the
contracting officer may, if necessary, suspend or reduce
payments under the terms of the Performance-Based
Payments clause covering failure to comply with a material
requirement of the contract. In addition, if the contractor
fails to disclose an existing encumbrance in the certifica-
tion, the contracting officer should consult with lega
counsel concerning possible violation of 31 U.S.C. 3729,
the False Claims Act.

32.1010 Risk of loss.

(8 Under the clause at 52.232-32, Performance-Based
Payments, and except for normal spoilage, the contractor
bears the risk for loss, theft, destruction, or damage to prop-
erty affected by the clause, even though title is vested in the
Government, unless the Government has expressly assumed
thisrisk. The clauses prescribed in this regulation related to
performance-based payments, default, and terminations do
not constitute a Government assumption of risk.

(b) If a loss occurs in connection with property for
which the contractor bears the risk, and the property is
needed for performance, the contractor is obligated to repay
the Government the performance-based payments related to
the property.

(c) The contractor is not obligated to pay for the loss of
property for which the Government has assumed the risk of
loss. However, a serious loss may impede the satisfactory
progress of contract performance, so that the contracting
officer may need to act under paragraph (€)(2) of the
Performance-Based Payments clause. In addition, while the
contractor is not required to repay previous performance-
based payments in the event of a loss for which the
Government has assumed the risk, such aloss may prevent
the contractor from making the certification required by the
Performance-Based Payments clause.

Subpart 32.11—Electronic Funds Transfer

32.1100 Scope of subpart.
This subpart provides policy and procedures for
Government payment by electronic funds transfer (EFT).

321101 Palicy.

(8 31 U.S.C. 3332(e) requires payment by EFT in cer-
tain situations. The payment office, not the contracting
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officer, determines if payment is to be made by EFT. The
payment office may determine not to require submission of
EFT information in accordance with paragraph (j) of the
contract clauses at 52.232-33 and 52.232-34.

(b) The Government will protect against improper dis-
closure of a contractor’'s EFT information. The clauses at
52.232-33 and 52.232-34 require the contractor to submit
such information directly to the payment office.

(c) Contractors that do not have an account at a domes-
tic United States financia institution or an authorized
payment agent are exempted by 31 U.S.C. 3332 until
January 1, 1999, from the requirement to be paid by EFT.
The clause at 52.232-33 provides for the contractor to sub-
mit a certification to that effect directly to the payment
officein lieu of the EFT information otherwise required by
the clause.

(d) Payment by EFT is the preferred method of contract
payment in norma contracting situations. However, in
accordance with 31 CFR 208.3(c), certain classes of con-
tracts have been authorized specific limited exceptions as
listed in paragraphs (d)(1) through (4) of this section. In
these situations, the method of payment shall be specified
by the payment office, either through agency regulations or
by specific agreement.

(1) Contracts awarded by contracting officers outside
the United States and Puerto Rico shall provide for payment
by other than EFT. However, payment by EFTis acceptable
for thistype of contract if the contractor agrees and the pay-
ment office concurs.

(2) Contracts denominated or paid in other than
United States dollars shall provide for payment by other
than EFT.

(3) Classified contracts (see 4.401) shall provide for
payment by other than EFT where payment by EFT could
compromise the safeguarding of classified information or
national security, or where arrangements for appropriate
EFT payments would be impractical due to security consid-
erations.

(4) Contracts executed by deployed contracting offi-
cers in the course of military operations, including, but not
limited to, contingency operations as defined in 10 U.S.C.
101(a)(13), or contracts executed by any contracting officer
in the conduct of emergency operations, such as responses
to natural disasters or national or civil emergencies, shall
provide for payment by other than EFT where (i) EFT pay-
ment is not known to be possible, or (ii) EFT payment
would not support the objectives of the operation.
Contracting officers predesignated to perform contracting
duties in the event of these operations shall include coordi-
nated plans for payment arrangements as part of the
pre-contingency contract operations planning.

A d ¢ A d
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32.1102 Assignment of claims.

The use of EFT payment methods is not a substitute for
a properly executed assignment of claims in accordance
with Subpart 32.8. EFT information which shows the ulti-
mate recipient of the transfer to be other than the contractor,
in the absence of a proper assignment of claims, is consid-
ered to be incorrect EFT information within the meaning of
the "Suspension of Payment” paragraphs of the EFT
clauses at 52.232-33 and 52.232-34.

32.1103 Contract clauses.

() Unless instructed otherwise by the cognizant pay-
ment office or agency guidance, the contracting officer shall
insert the clause at 52.232-33, Mandatory Information for
Electronic Funds Transfer Payment, in all solicitations and
resulting contracts which (1) will not be paid through use of
the Governmentwide commercial purchase card (see
13.003(f)); and (2) are not otherwise excepted in accordance |
with 32.1101(d). The clause may be inserted in other con-
tracts if the contractor requests payment by EFT and the
payment office concurs.

(b) Unlessinstructed otherwise by agency guidance, the
contracting officer shall insert the clause at 52.232-34,
Optional Information for Electronic Funds Transfer
Payment, in all solicitations and resulting contracts which—

(1) Do not contain the clause at 52.232-33;

(2) Will not be pad through use of the
Governmentwide commercial purchase card (see 13.301);
and

(3) Are not otherwise excepted in accordance with
32.1101(d).

(c) For contracts containing the clause at 52.212-4,
Contract Terms and Conditions—Commercial Items, if the
clause at 52.232-33, Mandatory Information for Electronic
Funds Transfer Payment, will not be included in the contract
in accordance with paragraph (a) of this section, the con-
tracting officer shall attach an addendum to the contract that
deletes the clause at 52.232-33 and—

(1) If required by paragraph (b) of this section, incor-
porates the clause at 52.232-34, Optional Information for
Electronic Funds Transfer Payment, in the contract; or

(2) If the clause at 52.232-34 is not required, speci-
fies that the Government will make payment under the
contract by check.

(d) If more than one disbursing office will make pay-
ment under a contract, the contracting officer shall include
the EFTclause appropriate for each office and shall identify
the applicability by disbursing office and contract line item.
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33.000 Scope of part.
This part prescribes policies and procedures for filing
protests and for processing contract disputes and appeals.

Subpart 33.1—Protests

33.101 Definitions.

“Day,” as used in this subpart, means a calendar day,
unless otherwise specified. In the computation of any
period—

(a) The day of the act, event, or default from which the
designated period of time beginsto run is not included; and

(b) Thelast day after the act, event, or default isincluded
unless—

| (1) Thelast day isa Saturday, Sunday, or Federa hol-
iday; or

(2) Inthe case of afiling of a paper at any appropriate
administrative forum, the last day is a day on which weather
or other conditions cause the closing of the forum for all or
part of the day, in which event the next day on which the
appropriate administrative forum is open isincluded.

I Filed,” as used in this subpart, means the complete
receipt of any document by an agency before its close of
business. Documents received after close of business are
considered filed as of the next day. Unless otherwise stated,

the agency close of business is presumed to be 4:30 p.m.,
local time.

“Interested party for the purpose of filing a protest,” as
used in this subpart, means an actual or prospective offeror
whose direct economic interest would be affected by the
award of a contract or by the failure to award a contract.

“Protest,” as used in this subpart, means a written objec-
tion by an interested party to any of the following:

(a) A solicitation or other request by an agency for offers
for a contract for the procurement of property or services.

(b) The cancellation of the solicitation or other request.

(c) An award or proposed award of the contract.

(d) A termination or cancellation of an award of the con-
tract, if the written objection contains an allegation that the
termination or cancellation is based in whole or in part on
improprieties concerning the award of the contract.

33.102 General.

(a) Contracting officers shall consider all protests and
seek legal advice, whether protests are submitted before or
after award and whether filed directly with the agency or the
General Accounting Office (GAO). (See 19.302 for
protests of small business status.)

(b) If, in connection with a protest, the head of an agency
determines that a solicitation, proposed award, or award
does not comply with the requirements of law or regulation,
the head of the agency may—

(1) Teke any action that could have been recom-
mended by the Comptroller General had the protest been
filed with the General Accounting Office; and

(2) Pay appropriate costs as stated in 33.104(h).

(3) Require the awardee to reimburse the
Government’s costs, as provided in this paragraph, where a
postaward protest is sustained as the result of an awardee's
intentional or negligent misstatement, misrepresentation, or
miscertification. In addition to any other remedy available,
and pursuant to the regquirements of Subpart 32.6, the
Government may collect this debt by offsetting the amount
against any payment due the awardee under any contract
between the awardee and the Government.

(i) When a protest is sustained by GAO under cir-
cumstances that may alow the Government to seek
reimbursement for protest costs, the contracting officer will
determine whether the protest was sustained based on the
awardee’ s negligent or intentional misrepresentation. If the
protest was sustained on several issues, protest costs shall
be apportioned according to the costs attributable to the
awardee’ s actions.

(if) The contracting officer shall review the amount
of the debt, degree of the awardee's fault, and costs of col-
lection, to determine whether a demand for reimbursement
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ought to be made. If it is in the best interests of the
Government to seek reimbursement, the contracting officer
shall notify the contractor in writing of the nature and
amount of the debt, and the intention to collect by offset if
necessary. Prior to issuing a final decision, the contracting
officer shall afford the contractor an opportunity to inspect
and copy agency records pertaining to the debt to the extent
permitted by statute and regulation, and to request review of
the matter by the head of the contracting activity.

(iii) When appropriate, the contracting officer shall
also refer the matter to the agency debarment official for
consideration under Subpart 9.4.

(c) In accordance with 31 U.S.C. 1558, with respect to
any protest filed with the GAO, if the funds available to the
agency for a contract at the time a protest is filed in con-
nection with a solicitation for, proposed award of, or award
of such a contract would otherwise expire, such funds shall
remain available for obligation for 100 days after the date
on which the final ruling is made on the protest. A ruling is
considered final on the date on which the time allowed for
filing an appeal or request for reconsideration has expired,
or the date on which a decision is rendered on such appeal
or request, whichever is later.

(d) Protest likely after award. The contracting officer
may stay performance of a contract within the time period
contained in subparagraph 33.104(c)(1) if the contracting
officer makes a written determination that—

(2) A protest is likely to be filed; and
(2) Delay of performanceis, under the circumstances,
in the best interests of the United States.

(e) Aninterested party wishing to protest is encouraged
to seek resolution within the agency (see 33.103) beforefil-
ing a protest with the GAO, but may protest to the GAO in
accordance with GAO regulations (4 CFR Part 21).

(f) No person may file a protest at GAO for a procure-
ment integrity violation unless that person reported to the
contracting officer the information constituting evidence of
the violation within 14 days after the person first discovered
the possible violation (41 U.S.C. 423(g)).

33.103 Proteststothe agency.

(@) Reference. Executive Order 12979, Agency
Procurement Protests, establishes policy on agency procure-
ment protests.

(b) Prior to submission of an agency protest, al parties
shall use their best efforts to resolve concerns raised by an
interested party at the contracting officer level through open
and frank discussions.

(c) The agency should provide for inexpensive, informal,
procedurally simple, and expeditious resolution of protests.
Where appropriate, the use of alternative dispute resolution
techniques, third party neutrals, and another agency’ s person-
nel are acceptable protest resol ution methods.
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(d) The following procedures are established to resolve
agency protests effectively, to build confidence in the
Government’s acquisition system, and to reduce protests
outside of the agency:

(1) Protests shall be concise and logically presented
to facilitate review by the agency. Failure to substantially
comply with any of the requirements of subparagraph (d)(2)
of this section may be grounds for dismissal of the protest.

(2) Protests shall include the following information:

(i) Name, address, and fax and telephone numbers
of the protester.

(i) Solicitation or contract number.

(iii) Detailed statement of the legal and factual
grounds for the protest, to include a description of resulting
prejudice to the protester.

(iv) Copiesof relevant documents.

(v) Request for aruling by the agency.

(vi) Statement asto the form of relief requested.

(vii) All information establishing that the protester
is an interested party for the purpose of filing a protest.

(viii) All information establishing the timeliness
of the protest.

(3) All protestsfiled directly with the agency will be
addressed to the contracting officer or other official desig-
nated to receive protests.

(4) In accordance with agency procedures, interested
parties may request an independent review of their protest at
a level above the contracting officer; solicitations should
advise potential bidders and offerors that this review is
available. Agency procedures and/or solicitations shall
notify potential bidders and offerors whether this indepen-
dent review isavailable as an alternative to consideration by
the contracting officer of a protest or is available as an
appeal of a contracting officer decision on a protest.
Agencies shall designate the official(s) who are to conduct
this independent review, but the official(s) need not be
within the contracting officer’s supervisory chain. When
practicable, officials designated to conduct the independent
review should not have had previous personal involvement
in the procurement. If there is an agency appellate review
of the contracting officer’s decision on the protest, it will
not extend GAO's timeliness requirements. Therefore, any
subsequent protest to the GAO must be filed within 10 days
of knowledge of initial adverse agency action
(4 CFR 21.2(a)(3)).

(e) Protests based on alleged apparent improprietiesin a
solicitation shall be filed before bid opening or the closing
date for receipt of proposals. In al other cases, protests
shall be filed no later than 10 days after the basis of protest
is known or should have been known, whichever is earlier.
The agency, for good cause shown, or where it determines
that a protest raises issues significant to the agency’ s acqui-
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sition system, may consider the merits of any protest which
isnot timely filed.

(f) Action upon receipt of protest. (1) Upon receipt of a
protest before award, a contract may not be awarded, pend-
ing agency resolution of the protest, unless contract award
isjustified, in writing, for urgent and compelling reasons or
is determined, in writing, to be in the best interest of the
Government. Such justification or determination shall be
approved at a level above the contracting officer, or by
another official pursuant to agency procedures.

(2) If award iswithheld pending agency resolution
of the protest, the contracting officer will inform the
offerors whose offers might become eligible for award of
the contract. If appropriate, the offerors should be
requested, before expiration of the time for acceptance of
their offers, to extend the time for acceptance to avoid the
need for resolicitation. In the event of failure to obtain
such extension of offers, consideration should be given to
proceeding with award pursuant to subparagraph (f)(1) of
this section.

(3) Upon receipt of a protest within 10 days after
contract award or within 5 days after a debriefing date
offered to the protester under atimely debriefing request in
accordance with 15.505 or 15.506, whichever is later, the
contracting officer shall immediately suspend performance,
pending resolution of the protest within the agency, includ-
ing any review by an independent higher level officidl,
unless continued performance is justified, in writing, for
urgent and compelling reasons or is determined, in writing,
to be in the best interest of the Government. Such justifica-
tion or determination shall be approved at alevel above the
contracting officer, or by another official pursuant to agency
procedures.

(4) Pursuing an agency protest does not extend the
time for obtaining astay at GAO. Agencies may include, as
part of the agency protest process, a voluntary suspension
period when agency protests are denied and the protester
subsequently files at GAO.

(g) Agencies shall make their best efforts to resolve
agency protests within 35 days after the protest isfiled. To
the extent permitted by law and regulation, the parties may
exchange relevant information.

(h) Agency protest decisions shall be well-reasoned, and
explain the agency position. The protest decision shall be
provided to the protester using a method that provides evi-
dence of receipt.

33.104 Proteststo GAO.

Procedures for protests to GAO are found at 4 CFR
Part 21 (GAO Bid Protest Regulations). In the event guid-
ance concerning GAO procedure in this section conflicts
with 4 CFR Part 21, 4 CFR Part 21 governs.

(a) General procedures. (1) A protester is required to
furnish a copy of its complete protest to the official and
location designated in the solicitation or, in the absence of
such a designation, to the contracting officer, so it is
received no later than 1 day after the protest is filed with the
GAO. The GAO may dismiss the protest if the protester
fails to furnish a complete copy of the protest within 1 day.

(2) Immediately after receipt of the GAO's written
notice that a protest has been filed, the agency shdl give notice
of the protest to the contractor if the award has been made, or,
if no award has been made, to al parties who appear to have
a reasonable prospect of receiving award if the protest is
denied. The agency shall furnish copies of the protest sub-
missions to such parties with instructionsto (i) communicate
directly with the GAO, and (ii) provide copies of any such
communication to the agency and to other participating parties
when they become known. However, if the protester hasiden-
tified sensitive information and requests a protective order,
then the contracting officer shall obtain a redacted version
from the protester to furnish to other interested parties, if one
has not already been provided.

(3)(i) Upon notice that a protest has been filed with
the GAO, the contracting officer shall immediately begin
compiling the information necessary for a report to the
GAO. The agency shall submit a complete report to the
GAO within 30 days after the GAO notifies the agency by
telephone that a protest has been filed, or within 20 days
after receipt from the GAO of a determination to use the
express option, unless the GAO—

(A) Advisesthe agency that the protest has been
dismissed; or

(B) Authorizes alonger period in responseto an
agency’s request for an extension. Any new date is docu-
mented in the agency’sfile.

(ii) When a protest is filed with the GAO, and an
actual or prospective offeror so requests, the procuring agency
shall, in accordance with any applicable protective orders,
provide actua or prospective offerors reasonable access to the
protest file. However, if the GAO dismisses the protest before
the documents are submitted to the GAO, then no protest file
need be made available. Information exempt from disclosure
under 5 U.S.C. 552 may be redacted from the protest file. The
protest file shall be made available to non-intervening actual
or prospective offerors within a reasonable time after submit-
tal of an agency report to the GAO. The protest file shall
include an index and as appropriate—

(A) The protest;

(B) The offer submitted by the protester;

(C) The offer being considered for award or
being protested;

(D) All relevant evaluation documents;

(E) The solicitation, including the specifications
or portions relevant to the protest;
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(F) The abstract of offers or relevant portions;
and

(G) Any other documents that the agency deter-
mines are relevant to the protest, including documents
specifically requested by the protester.

(iii) At least 5 days prior to the filing of the report,
in cases in which the protester has filed a request for spe-
cific documents, the agency shall provide to al parties and
the GAO a list of those documents, or portions of docu-
ments, that the agency has released to the protester or
intends to produce in its report, and those documents that
the agency intends to withhold from the protester and the
reasons for the proposed withholding. Any objection to the
scope of the agency’s proposed disclosure or nondisclosure
of the documents must be filed with the GAO and the other
parties within 2 days after receipt of thislist.

(iv) The agency report to the GAO shall include—

(A) A copy of the documents described in
33.104(a)(3)(ii);

(B) The contracting officer’s signed statement
of relevant facts, including a best estimate of the contract
value, and a memorandum of law. The contracting officer’s
statement shall set forth findings, actions, and recommen-
dations, and any additional evidence or information not
provided in the protest file that may be necessary to deter-
mine the merits of the protest; and

(C) A list of parties being provided the
documents.

(4)(i) At the same time the agency submits its report
to the GAO, the agency shall furnish copies of its report to
the protester and any intervenors. A party shall receive all
relevant documents, except—

(A) Those that the agency has decided to with-
hold from that party for any reason, including those covered
by a protective order issued by the GAO. Documents cov-
ered by a protective order shall be released only in
accordance with the terms of the order. Examples of docu-
ments the agency may decide to exclude from a copy of the
report include documents previously furnished to or pre-
pared by a party; classified information; and information
that would give the party a competitive advantage; and

(B) Protester's documents which the agency
determines, pursuant to law or regulation, to withhold from
any interested party.

(ii)(A) If the protester requests additional docu-
ments within 2 days after the protester knew the existence
or relevance of additional documents, or should have
known, the agency shall provide the requested documentsto
| the GAO within 2 days of receipt of the request.

(B) The additional documents shall also be pro-

vided to the protester and other interested parties within this

I 2-day period unless the agency has decided to withhold
them for any reason (see subdivision (a)(4)(i) of this sec-
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tion). Thisincludes any documents covered by a protective
order issued by the GAO. Documents covered by a protec-
tive order shall be provided only in accordance with the
terms of the order.

(C) The agency shall notify the GAO of any
documents withheld from the protester and other interested
parties and shall state the reasons for withholding them.

(5) The GAO may issue protective orders which
establish terms, conditions, and restrictions for the provi-
sion of any document to an interested party. Protective
orders prohibit or restrict the disclosure by the party of pro-
curement sensitive information, trade secrets or other
proprietary or confidential research, development or com-
mercial information that is contained in such document.
Protective orders do not authorize withholding any docu-
ments or information from the United States Congress or an
executive agency.

(i) Requests for protective orders. Any party seek-
ing issuance of a protective order shal file its request with
the GAO as soon as practicable after the protest is filed,
with copies furnished simultaneously to all parties.

(if) Exclusions and rebuttals. Within 2 days after
receipt of a copy of the protective order request, any party
may file with the GAO a request that particular documents
be excluded from the coverage of the protective order, or
that particular parties or individuals be included in or
excluded from the protective order. Copies of the request
shall be furnished simultaneously to all parties.

(iii) Additional documents. If the existence or rel-
evance of additional documents first becomes evident after
a protective order has been issued, any party may request
that these additional documents be covered by the protec-
tive order. Any party to the protective order also may
request that individuals not already covered by the protec-
tive order be included in the order. Requests shall be filed
with the GAO, with copies furnished simultaneously to all
parties.

(iv) Sanctions and remedies. The GAO may
impose appropriate sanctions for any violation of the terms
of the protective order. Improper disclosure of protected
information will entitle the aggrieved party to all appropri-
ate remedies under law or equity. The GAO may aso take
appropriate action against an agency which fails to provide
documents designated in a protective order.

(6) The protester and other interested parties are
required to furnish a copy of any comments on the agency
report directly to the GAO within 10 days, or 5 days if
express option is used, after receipt of the report, with
copies provided to the contracting officer and to other par-
ticipating interested parties. If a hearing is held, these
comments are due within 5 days after the hearing.

(7) Agencies shall furnish the GAO with the name,
title, and telephone number of one or more officials (in both
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field and headquarters offices, if desired) whom the GAO
may contact who are knowledgeable about the subject mat-
ter of the protest. Each agency shall be responsible for
promptly advising the GAO of any change in the designated
officials.

(b) Protests before award. (1) When the agency has
received notice from the GAO of a protest filed directly
with the GAO, a contract may not be awarded unless autho-
rized, in accordance with agency procedures, by the head of
the contracting activity, on a nondelegable basis, upon a
written finding that—

(i) Urgent and compelling circumstances which
significantly affect the interest of the United States will not
permit awaiting the decision of the GAO; and

(ii) Award is likely to occur within 30 days of the
written finding.

(2) A contract award shall not be authorized until the
agency has notified the GAO of the finding in paragraph
(b)(2) of this section.

(3) When a protest against the making of an award is
received and award will be withheld pending disposition of
the protest, the contracting officer should inform the offer-
ors whose offers might become eligible for award of the
protest. If appropriate, those offerors should be requested,
before expiration of the time for acceptance of their offer, to
extend the time for acceptance to avoid the need for reso-
licitation. In the event of failure to obtain such extensions
of offers, consideration should be given to proceeding under
subparagraph (b)(1) of this section.

(c) Protests after award. (1) When the agency receives
notice of a protest from the GAO within 10 days after con-
tract award or within 5 days after a debriefing date offered
to the protester for any debriefing that is required by 15.505
or 15.506, whichever is later, the contracting officer shall
immediately suspend performance or terminate the awarded
contract, except as provided in subparagraphs (c)(2) and (3)
of this section.

(2) In accordance with agency procedures, the head of
the contracting activity may, on a nondelegable basis,
authorize contract performance, notwithstanding the
protest, upon a written finding that—

(i) Contract performance will be in the best inter-
ests of the United States; or

(i) Urgent and compelling circumstances that sig-
nificantly affect the interests of the United States will not
permit waiting for the GAO's decision.

(3) Contract performance shall not be authorized until
the agency has notified the GAO of the finding in paragraph
(c)(2) of this section.

(4) When it is decided to suspend performance or ter-
minate the awarded contract, the contracting officer should
attempt to negotiate a mutual agreement on a no-cost basis.

(5) When the agency receives notice of a protest filed
with the GAO after the dates contained in subparagraph
()(2), the contracting officer need not suspend contract per-
formance or terminate the awarded contract unless the
contracting officer believes that an award may be invali-
dated and a delay in receiving the supplies or servicesis not
prejudicial to the Government's interest.

(d) Findings and notice. If the decision is to proceed
with contract award, or continue contract performance
under paragraphs (b) or (c) of this section, the contracting
officer shall include the written findings or other required
documentation in thefile. The contracting officer also shall
give written notice of the decision to the protester and other
interested parties.

(e) Hearings. The GAO may hold a hearing at the
request of the agency, a protester, or other interested party
who has responded to the notice in paragraph (a)(2) of this
section. A recording or transcription of the hearing will nor-
mally be made, and copies may be obtained from the GAO.
All parties may file comments on the hearing and the
agency report within 7 days of the hearing.

(f) GAO decision time. GAO issues its recommendation
on a protest within 100 days from the date of filing of the
protest with the GAO, or within 65 days under the express
option. The GAO attempts to issue its recommendation on
an amended protest that adds a new ground of protest within
the time limit of the initia protest. If an amended protest
cannot be resolved within the initial time limit, the GAO
may resolve the amended protest through an express option.

(g) Notice to GAO. If the agency has not fully imple-
mented the GAO recommendations with respect to a
solicitation for a contract or an award or a proposed award
of a contract within 60 days of receiving the GAO recom-
mendations, the head of the contracting activity responsible
for that contract shall report the failure to the GAO not later
than 5 days after the expiration of the 60-day period. The
report shall explain the reasons why the GAO's recommen-
dation, exclusive of costs, has not been followed by the
agency.

(h) Award of costs. (1) If the GAO determines that a
solicitation for a contract, a proposed award, or an award of
a contract does not comply with a statute or regulation, the
GAO may recommend that the agency pay to an appropri-
ate protester the cost, exclusive of profit, of filing and
pursuing the protest, including reasonable attorney, consul-
tant, and expert witness fees, and bid and proposal
preparation costs. The agency shall use funds available for
the procurement to pay the costs awarded.

(2) The protester shall fileits claim for costs with the
contracting agency within 60 days after receipt of the GAO's
recommendation that the agency pay the protester its costs.
Failure to file the claim within that time may result in forfei-
ture of the protester’ sright to recover its costs.
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(3) The agency shall attempt to reach an agreement on
the amount of costs to be paid. If the agency and the pro-
tester are unable to agree on the amount to be paid, the GAO
may, upon reguest of the protester, recommend to the
agency the amount of costs that the agency should pay.

(4) Within 60 days after the GAO recommends the
amount of costs the agency should pay the protester, the
agency shall notify the GAO of the action taken by the
agency in response to the recommendation.

(5) No agency shall pay a party, other than a small
business concern within the meaning of section 3(a) of the
Small Business Act (see 19.001, “Small business concern”),
costs under paragraph (h)(2) of this section—

(i) For consultant and expert witness fees that
exceed the highest rate of compensation for expert wit-
nesses paid by the Government pursuant to 5 U.S.C. 3109
and 5 CFR 304.105; or

(ii) For attorneys fees that exceed $150 per hour,
unless the agency determines, based on the recommendation
of the Comptroller General on a case-by-case basis, that an
increase in the cost of living or a special factor, such as the
limited availability of qualified attorneys for the proceed-
ings involved, justifies a higher fee. The cap placed on
attorneys' fees for businesses, other than small businesses,
constitutes a benchmark asto a“reasonable” level for attor-
neys fees for small businesses.

(6) Before paying a recommended award of costs,
agency personnel should consult legal counsel. Section
33.104(h) applies to al recommended awards of costs that
have not yet been paid.

(7) Any costs the contractor receives under this sec-
tion shall not be the subject of subsequent proposals,
billings, or claims against the Government, and those exclu-
sions should be reflected in the cost agreement.

(8) If the Government pays costs, as provided in para-
graph (h)(1) of this section, where a postaward protest is
sustained as the result of an awardee’s intentional or negli-
gent misstatement, misrepresentation, or miscertification,
the Government may require the awardee to reimburse the
Government the amount of such costs. In addition to any
other remedy available, and pursuant to the requirements of
Subpart 32.6, the Government may collect this debt by off-
setting the amount against any payment due the awardee
under any contract between the awardee and the
Government.

33.105 [Reserved]
33.106 Solicitation provision and contract clause.
(a) The contracting officer shall insert the provision at

52.233-2, Service of Protest, in solicitations for contracts
expected to exceed the simplified acquisition threshold.
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(b) The contracting officer shall insert the clause at
52.233-3, Protest After Award, in all solicitations and con-
tracts. If acost reimbursement contract is contemplated, the
contracting officer shall use the clause with its Alternate I.

Subpart 33.2—Disputes and Appeals

33.201 Definitions.

“Accrual of aclaim” occurs on the date when &l events,
which fix the alleged liability of either the Government or
the contractor and permit assertion of the claim, were
known or should have been known. For liability to be fixed,
some injury must have occurred. However, monetary dam-
ages need not have been incurred.

“Alternative dispute resolution (ADR)” means any pro-
cedure or combination of procedures voluntarily used to
resolve issues in controversy without the need to resort to
litigation. These procedures may include, but are not
limited to, assisted settlement negotiations, conciliation,
facilitation, mediation, fact-finding, minitrials, and
arbitration.

“Claim,” as used in this part, means a written demand or
written assertion by one of the contracting parties seeking,
as amatter of right, the payment of money in a sum certain,
the adjustment or interpretation of contract terms, or other
relief arising under or relating to the contract. A claim aris-
ing under a contract, unlike a claim relating to that contract,
isaclaim that can be resolved under a contract clause that
provides for the relief sought by the claimant. However, a
written demand or written assertion by the contractor seek-
ing the payment of money exceeding $100,000 is not a
claim under the Contract Disputes Act of 1978 until certi-
fied as required by the Act and 33.207. A voucher, invoice,
or other routine request for payment that is not in dispute
when submitted is not a claim. The submission may be con
verted to a claim, by written notice to the contracting officer
as provided in 33.206(a), if it is disputed either as to liabil-
ity or amount or is not acted upon in a reasonable time.

“Defective certification,” as used in this subpart, means
acertificate which alters or otherwise deviates from the lan-
guage in 33.207(c) or which is not executed by a person
duly authorized to bind the contractor with respect to the
claim. Failure to certify shall not be deemed to be a defec-
tive certification.

“Issue in controversy” means a material disagreement
between the Government and the contractor which—

(1) May resultin aclaim or
(2) Isdll or part of an existing claim.

“Misrepresentation of fact,” as used in this part, means a
false statement of substantive fact, or any conduct which
leads to the belief of a substantive fact material to proper
understanding of the matter in hand, made with intent to
deceive or mislead.



FAC 9/-03 FEBRUARY 9, 1998

PART 41—ACQUISITION OF UTILITY SERVICES

41.202

(i) The head of a Federa agency from entering
into a contract pursuant to 42 U.S.C. 8287 (which pertains
to the subject of shared energy savings including cogenera-
tion);

(if) The Secretary of a military department from
entering into a contract pursuant to 10 U.S.C. 2394 (which
pertains to contracts for energy or fuel for military installa-
tions including the provision and operation of energy
production facilities); or

(iii) The Secretary of a military department from
purchasing electricity from any provider when the utility or
utilities having applicable state-approved franchise or other
service authorizations are found by the Secretary to be
unwilling or unable to meet unusua standards for service
reliability that are necessary for purposes of national
defense.

(3) Additionaly, the head of aFederal agency may—

(i) Consistent with applicable state law, enter into
contracts for the purchase or transfer of electricity to the
agency by anon-utility, including aqualifying facility under
the Public Utility Regulatory Policies Act of 1978;

(ii) Enter into an interagency agreement, pursuant
t0 41.206 and 17.5, with a Federal power marketing agency
or the Tennessee Valley Authority for the transfer of electric
power to the agency; and

(iii) Enter into a contract with an electric utility
under the authority or tariffs of the Federal Energy
Regulatory Commission.

(e) Prior to acquiring electric utility services on a com-
petitive basis, the contracting officer shall determine, with
the advice of legal counsel, by a market survey or any other
appropriate means, e.g., consultation with the state agency
responsible for regulating public utilities, that such compe-
tition would not be inconsi stent with state law governing the
provision of electric utility service, including state utility
commission rulings and electric utility franchises or service
territories established pursuant to state statute, state regula-
tion, or state-approved territorial agreements. Proposals
from aternative electric suppliers must provide a represen-
tation that service can be provided in a manner not
inconsistent with section 8093 of Public Law 100-202 (see
41.201(d)). The representation must be supported with
appropriate legal and factual rationale.

41.202 Procedures.

(a) Prior to executing a utility service contract, the con-
tracting officer shall comply with Parts 6 and 7 and
subsections 41.201(d) and (e) of this part. In accordance
with Parts 6 and 7, agencies shall conduct market surveys
and perform acquisition planning in order to promote and
provide for full and open competition provided that the
contracting officer determines that any resultant contract
would not be inconsistent with applicable state law gov-

erning the provision of electric utility services. If competi-
tion for an entire utility service is not available, the market
survey may be used to determine the availability of com-
petitive sources for certain portions of the requirement.
The scope of the term "entire utility service" includes the
provision of the utility service capacity, energy, water,
sewage, transportation, standby or back-up service, trans-
mission and/or distribution service, quality assurance,
system reliability, system operation and maintenance,
metering, and billing.

(b) In performing a market survey (see 7.101), the con-
tracting officer shall consider, in addition to alternative
competitive sources, use of the following:

(1) GSAareawide contracts (see 41.204).

(2) Separate contracts (see 41.205).

(3) Interagency agreements (see 41.206).

(c) When a utility supplier refuses to execute a tendered
contract as outlined in 41.201(b), the agency shall obtain a
written definite and final refusal signed by a corporate offi-
cer or other responsible official of the supplier (or if
unobtainable, document any unwritten refusal) and transmit
this document, along with statements of the reasons for the
refusal and the record of negotiations, to GSAat the address
specified at 41.301(a). Unless urgent and compelling cir-
cumstances exist, the contracting officer shall notify GSA
prior to acquiring utility services without executing a ten-
dered contract. After such notification, the agency may
proceed with the acquisition and pay for the utility service
under the provisions of 31 U.S.C. 1501(a)(8)—

(1) By issuing a purchase order in accordance with
13.302; or

(2) By ordering the necessary utility service and pay-
ing for it upon the presentation of an invoice, provided that
a determination is approved by the head of the contracting
activity that a written contract cannot be obtained and that
the issuance of a purchase order is not feasible.

(d) When obtaining service without a bilateral written
contract, the contracting officer shall establish a utility
history file on each acquisition of utility service provided by
a contractor. This utility history file shal contain, in
addition to applicable documents in 4.803, the following
information:

(1) The unsigned, tendered contract and any related
letter of transmittal.

(2) The reasons stated by the utility supplier for not
executing the tendered contract, the record of negotiations,
and a written definite and final refusal by a corporate offi-
cer or other responsible official of the supplier (or if
unobtainable, documentation of unwritten refusal).

(3) Servicesto be furnished and the estimated annual
cost.

(4) Historical record of any applicable connection
charges.

41-3



FAC 97-03 DECEMBER 9, 1997

41.203

FEDERALACQUISITION REGULATION

(5) Historical record of any applicable ongoing capi-
tal credits.
(6) A copy of the applicable rate schedule.

(e) If the Government obtains utility service pursuant to
paragraph (c) of this section, the contracting officer shall, on
an annual basis beginning from the date of final refusal, take
action to execute a bilateral written contract. The contract-
ing officer shall document the utility history file with the
efforts made and the agency shall notify GSA, in writing, if
the utility continuesto refuse to execute a bilateral contract.

41.203 GSA assistance.

(&) GSAwill, upon request, provide technical and acqui-
sition assistance, or will delegate its contracting authority
for the furnishing of the services described in this part for
any Federa agency, mixed-ownership Government corpo-
ration, the District of Columbia, the Senate, the House of
Representatives, or the Architect of the Capitol and any
activity under the Architect's direction.

(b) Agencies, seeking assistance shall provide upon
regquest by GSA the information listed in 41.301.

41.204 GSA areawide contracts.

(a) Purpose. GSA enters into areawide contracts (see
41.101) for use by Federal agencies. Areawide contracts
provide a pre-established contractual vehicle for ordering
utility services under the conditions in paragraph (c)(1) of
this section.

(b) Features. (1) Areawide contracts generally provide
for ordering utility service at rates approved and/or estab-
lished by aregulatory body and published in atariff or rate
schedule. However, agencies are permitted to negotiate other
rates and terms and conditions of service with the supplier
(see paragraph (c) of this section). Rates other than those
published may require the approval of the regulatory body.

(2) Areawide contracts are negotiated with utility ser-
vice suppliers for the provision of service within the
supplier's franchise territory or service area.

(3) Dueto the regulated nature of the utility industry,
aswell as statutory restrictions associated with the procure-
ment of electricity (see 41.201(d)), competition is typically
not available within the entire geographical area covered by
an areawide contract, although it may be available at spe-
cific locations within the utility's service area. When
competing suppliers are available, the provisions of sub-
paragraph (c)(1) of this section apply.

(c) Procedures for obtaining service. (1) Any Federa
agency having a requirement for utility services within an
area covered by an areawide contract shall acquire services
under that areawide contract unless—

(i) Service is available from more than one sup-
plier, or
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(ii) The head of the contracting activity or

designee otherwise determines that use of the areawide con-
tract is not advantageous to the Government.
If service is available from more than one supplier, service
shall be acquired using competitive acquisition procedures
(see 41.202(a)). The determination required by subpara
graph (c)(2)(ii) of this section shall be documented in the
contract file with an information copy furnished to GSA at
the addressin 41.301(a).

(2) Each areawide contract includes an authorization
form for ordering service, connection, disconnection, or
change in service. Upon execution of an authorization by
the contracting officer and utility supplier, the utility sup-
plier is required to furnish services, without further
negotiation, at the current, applicable published or unpub-
lished rates, unless other rates, and/or terms and conditions
are separately negotiated by the Federal agency with the
supplier.

(3) The contracting officer shall execute the
Authorization, and attach it to a Standard Form (SF) 26,
Award/Contract, along with any modifications such as con-
nection charges, specia facilities, or service arrangements.
The contracting officer shall also attach any specific fiscal,
operational, and administrative requirements of the agency,
applicable rate schedules, technical information and
detailed maps or drawings of delivery points, details on
Government ownership, maintenance, or repair of facilities,
and other information deemed necessary to fully define the
service conditions in the Authorization/contract.

(d) List of areawide contracts. A list of current GSA
areawide contracts is available from the GSA office speci-
fied at 41.301(a). The list identifies the types of services
and the geographic area served. A copy of the contract may
also be obtained from this office.

(e) Notification. Agencies shall provide GSA at the
address specified at 41.301(a) acopy of each SF 26 and exe-
cuted Authorization issued under an areawide contract
within 30 days after execution.

41.205 Separate contracts.

(a) Intheabsence of an areawide contract or interagency
agreement (see 41.206), agencies shall acquire utility ser-
vices by separate contract subject to this part, and subject to
agency contracting authority.

(b) If an agency enters into a separate contract, the con-
tracting officer shall document the contract file with the
following information:

(1) The number of available suppliers.

(2) Any specia equipment, service reliability, or
facility requirements and related costs.

(3) The utility supplier's rates, connection charges,
and termination liability.
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42.000
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42.1402  Volume movements within the continental United
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42.1403  Shipping documents covering f.o.b. origin shipments.
42,1404  Shipments by parcel post or other classes of mail.
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421601  General.

Subpart 42.17—Forward Pricing Rate Agreements
421701  Procedures.

42.000 Scope of part.

This part prescribes general policies and procedures for
performing contract administration functions and related
audit services.

Subpart 42.1—I nteragency Contract
Administration and Audit Services

42.100 Scope of subpart.

This subpart prescribes policies and procedures for
obtaining and providing interagency contract administration
and audit services in order to—

(a) Provide speciaized assistance through field offices
located at or near contractors' establishments;

(b) Avoid or eliminate overlapping and duplication of
Government effort; and

(c) Provide more consistent treatment of contractors.

42101 Policy.

(8) Agencies requiring field contract administration or
audit services are encouraged to use cross-servicing
arrangements with existing contract administration and con-
tract audit components to preclude duplicate demands being
made upon contractors (see 42.102(a) for the directories of
cognizant offices). The customer agency and the servicing
agency shall enter into a formal cross-servicing arrange-
ment when the volume of work or other circumstances
warrants aformal understanding.
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(b) Multiple reviews, inspections, and examinations of a
contractor or subcontractor by several agencies involving
the same practices, operations, or functions shall be elimi-
nated to the maximum practicable extent through the use of
Cross-servicing arrangements.

(c) OMB Circular No. A-73, Audit of Federa
Operations and Programs, states executive branch policy on
audit cross-servicing arrangements. As further provided in
OFPP Policy Letter 78-4, Field Contract Support Cross-
Servicing Program—

(1) Agencies shall use cross-servicing arrangements
for the audit of costsincurred under contracts of two or more
agencies being performed at the same business entity, and

(2) Theresponsible auditor or contracting officer shall
coordinate with concerned agencies the establishment of indi-
rect cost rates at such entities and shall convey the finally
established rates to those agencies for application to their con-
tracts to the extent allocable and allowable (see Subpart 42.7).

(d) Subject to the fiscal regulations of the agencies con-
cerned, agencies—

() May be reimbursed in accordance with the
Economy Act of 1932 (31 U.S.C. 1535) for services ren-
dered under formal or informal cross-servicing
arrangements,

(2) Normally should refrain from seeking reimburse-
ment for cross-servicing accomplished incidental to their
own needs or Governmentwide responsibilities, and

(3) May use the hourly rate established under the
cross-servicing arrangement between the Department of
Defense and the National Aeronautics and Space
Administration to facilitate reimbursement arrangements.

(e) Agenciesare not expected to enter into cross-servicing
arrangements that would unduly burden agency resources or
otherwise obstruct an agency in fulfilling its responsibilities.

42.102 Procedures.

(@) Inlocating available field contract administration or
audit services, contracting offices shall consult the
Department of Defense Directory of Contract
Administration Services Components or the Directory of
Federal Contract Audit Offices. Questions regarding con-
tract administration offices may be referred to the:

HQ Defense Logistics Agency

Attn: DLA: DASC-WP

8725 John J Kingman Road
Fort Belvoir VA 22060

Questions regarding audit offices may be referred to the:

Defense Contract Audit Agency

Attn: CMO Publications Officer

8725 John J Kingman Road, Suite 2135
Fort Belvoir VA 22060-6219
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Agencies having a field contract administration or audit
cross-servicing capability shall arrange for identification of
this capability (including changes as they occur) in the
appropriate directory by contacting one of these offices.

(b) Services may be obtained by direct request to the
cognizant contract administration or audit component indi-
cated in the applicable directory or as specified in aformal
Cross-servicing arrangement (see 42.101(a)).

(c) Except for requests submitted under forma cross-
servicing arrangements, requests for services from
Government agencies may be declined on a case-by-case
basis if resources are inadequate to accomplish delegated
tasks, provided the decision is made by an official above the
level of the contract administration office, or as otherwise
provided in agency regulations.

(d) Contract administration and audit services will be
performed using the procedures of the servicing agency
unless formal agreements between agencies provide other-
wise.

(e) Both the requesting and servicing activities are
responsible for prudent use of the services provided under
either forma or informal interagency cross-servicing
arrangements. When it is appropriate, servicing activities
shall counsel requesting agencies or contracting offices con-
cerning the desirability and practicality of relaxing or
waiving controls and surveillance that may not be necessary
to ensure satisfactory contract performance.

Subpart 42.2—Assignment of Contract
Administration

42.200 Scope of subpart.

This subpart prescribes policies and procedures for (a)
assigning, retaining, or reassigning contract administration
responsibility, (b) withholding normal functions or delegat -
ing additional functions when assigning contracts for
administration, and (c) requesting and performing support-
ing contract administration. Subpart 42.3 lists both the
normal contract administration functions and those requir-
ing specific authorization by the contracting office.

42.201 Definition.

“Supporting contract administration” means performance
of specific contract administration functions by another con-
tract administration office (CAO) as required by—

(@ The CAO to which a contract is assigned for
administration or

(b) The contracting office retaining a contract for
administration.

42.202 Assignment of contract administration.
(a) Authority. Except as provided in paragraph (b)
below, assignment of a contract to a CAO for administration

automatically carries with it the authority to perform all of
the normal functions listed in 42.302(a) to the extent that
those functions apply to the contract. The CAO has
authority to perform the functions requiring specific autho-
rizations, listed in 42.302(b), only to the extent specified by
the contracting office. No other function shall be performed
by the CAO unless delegated as provided under 42.202(c).

(b) Withholding normal functions. In assigning a con-
tract for administration by a CAO, the contracting office
may withhold individua functions among those listed in
42.302(a) if—

(1) Their retention by the contracting office is
required by—

(i) The contracting agency’s agency-level acquisi-
tion regulations; or

(if) A formal interagency cross-servicing arrange-
ment (see 42.101(a) and 42.102(b)); or

(2) Itisclear, after consultation with the CAO when
appropriate, that they can best be performed by the con-
tracting office and the decision to withhold them is
approved above the contracting officer’'s level.

(c) Delegating additional functions. For individual con-
tracts or groups of contracts, the contracting office may
delegate to the CAO functions not listed in 42.302;
provided, that—

(1) Prior coordination with the CAO ensures the
availability of required resources;

(2) Inthe case of authority to issue orders under pro-
visioning procedures in existing contracts and under basic
ordering agreements for items and services identified in the
schedule, the head of the contracting activity or designee
approves the delegation; and

(3) The delegation does not require the CAO to
undertake new or follow-on acquisitions.

(d) Transmittal and documentation. When assigning a
contract for administration by a CAO, the contracting offi-
cer shall—

(1) Enter on the contract the name and address of the
CAOQ designated to administer it;

(2) Provide any special instructions, including any
specific authorization to perform functions listed in
42.302(b), in an accompanying letter to the CAO;

(3) Include, aong with the contract furnished to the
CAO, copies of all contracting agency regulations or direc-
tivesthat are—

(i) Incorporated into the contract by reference;
or

(if) Otherwise necessary to administer the con-
tract, unless copies have been previously provided; and

(4) Advise the contractor (and other activities as
appropriate) of any functions withheld or additional func-
tions delegated in the special instructions under
subparagraph (d)(2) above.
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(e) Contract administration office responsibilities. For
each contract assigned for administration, the CAO shall—
(1) Perform the functions listed in 42.302(a) to the
extent that they apply to the contract, except for any func-
tions specifically withheld under paragraph (b) above;

(2) Perform the functions listed in 42.302(b) to the
extent that they apply and are specifically authorized by the
contracting office;

(3) Serve as afoca point for inquiries and keep the
contracting office and other interested activities advised
concerning all pertinent matters related to administration of
the contract;

(4) Request supporting contract administration under
42.204 when it is required; and

(5) Reassign contract administration under 42.206(a)
if reassignment is required.

42.203 Retention of contract administration.

(a) Contracting offices shall retain for administration
any contract (1) not requiring the performance of contract
administration functions (see 42.302) at or near contrac-
tor facilities, or (2) for which retention by the contracting
office is prescribed by agency acquisition regulations.
However, 30.601(a) and (b) require that retained contracts
to which Cost Accounting Standards (CAS) apply be
assigned for CAS administration only. Instructions for
marking and distributing these contracts are provided in

| 4.201(d).

(b) Contracting offices or CAO’s may request sup-
porting contract administration under 42.204 for
contracts for which they have contract administration
responsibility. However, if a substantial proportion of
the normal contract administration functions listed in
42.302(a) are to be requested, an official above the con-
tracting officer's level shall review the validity of
retaining administration while requesting extensive sup-
porting contract administration.

42.204 Supporting contract administration.

(8 A CAO assigned a contract for administration under
42.202 or a contracting office retaining administration
under 42.203 may request supporting contract administra-
tion from the CAO cognizant of the contractor location
where performance of specific contract administration func-
tionsisrequired. Therequest shall—

(1) Beinwriting;

(2) Clearly state the specific functions to be per-
formed; and

(3) Be accompanied by a copy of pertinent contrac-
tual and other necessary documents.
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(b) The prime contractor is responsible for managing its
subcontracts. The CAQO’s concern with subcontractsis nor-
mally limited to evaluating the prime contractor’'s
management of them (see Part 44). Therefore, supporting
contract administration shall not be used for subcontracts
unless—

(1) The Government would otherwise incur undue
cost;

(2) Successful completion of the prime contract is
threatened; or

(3) Itisauthorized under paragraph (c) of this section
or elsewhere in this regulation.

(c) For mgjor system acquisitions (see Part 34), the con-
tracting officer may designate certain high-risk or critical
subsystems or components for specia surveillance (see
44.205) in addition to requesting supporting contract admin-
istration. This surveillance shall be conducted in a manner
fully consistent with the policy of calling upon the cog-
nizant CAO to perform contract administration functions at
acontractor’s facility (see Subpart 42.1).

42.205 Designation of the paying office.

If the information is available, the contracting officer
shall enter on the contract the name and address of the office
designated under agency procedures to make payments on
the contract. Unless agency acquisition regulations other-
wise provide, the assignment of contract administration to a
CAO does not affect the designation of the paying office.

42.206 Reassignment of contract administration.

(@) The administrative contracting officer at the CAO of
initial assignment shall reassign a contract for administra-
tion when the need for reassignment results from—

(1) Anincorrect initial assignment;

(2) Organizationa transfer of the cognizant CAO;
(3) Establishment or disestablishment of a CAO; or
(4) A changeinaCAQ'’sgeographical responsibility.

(b) The contracting officer at the contracting office shall
reassign a contract for administration when reasons other
than those in paragraph (a) of this section make reassign-
ment appropriate.

(c) To reassign a contract, the responsible contracting
officer shall use a unilateral contract modification. The
CAO of initial assignment shall transfer the contract file and
necessary supporting documents to the successor CAO.

(d) When warranted by a change in circumstances and
approved at a higher level, a contracting officer may recall a
contract or function previously assigned for administration.
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These rates shall be binding on all agencies and their con-
tracting offices, unless otherwise specifically prohibited by
statute. An agency shall not perform an audit of indirect
cost rates when the contracting officer determines that the
objectives of the audit can reasonably be met by accepting
the results of an audit that was conducted by any other
department or agency of the Federal Government
(10 U.S.C. 2313(d) and 41 U.S.C. 254d(d)).

(b) Billing rates and final indirect cost rates shall be
used in reimbursing indirect costs under cost-reimburse-
ment contracts and in determining progress payments under
fixed-price contracts.

(c) Contracting officers shall—

(1) Unless the quick-closeout procedure in 42.708 is
used, use final indirect cost rates of a business unit for a
given period, which shall be binding for all the cost-reim-
bursement contracts of the business unit for that period,
subject to any specific limitation in a contract or advance
agreement (when contracts of more than one agency are
involved, see 42.101(c)); and

(2) To ensurecompliancewith 10 U.S.C. 2324(a) and
41 U.S.C. 256(a), use established final indirect cost ratesin
negotiating the final price of fixed-price incentive and
fixed-price redeterminable contracts and in other situations
requiring that indirect costs be settled before contract prices
are established.

42.703-2 Certificate of indirect costs.

(8) General. In accordance with 10 U.S.C. 2324(h) and
41 U.S.C. 256(h), a proposal shall not be accepted and no
agreement shall be made to establish final indirect cost rates
unless the costs have been certified by the contractor.

(b) Waiver of certification. (1) The agency head, or
designee, may waive the certification requirement when—

(i) It is determined to be in the interest of the
United States; and

(if) The reasons for the determination are put in
writing and made available to the public.

(2) A waiver may be appropriate for a contract
with—

(i) A foreign government or international organi-
zation, such as a subsidiary body of the North Atlantic
Treaty Organization;

(if) A state or local government subject to OMB
Circular A-87;

(iii) An educational institution subject to OMB
Circular A-21; and

(iv) A nonprofit organization subject to OMB
Circular A-122.

(c) Failureto certify. (1) If the contractor has not certi-
fied its proposal for final indirect cost rates and awaiver is
not appropriate, the contracting officer may unilaterally
establish the rates.

(2) Rates established unilaterally should be—
(i) Based on audited historical data or other avail-
able data as long as unallowable costs are excluded; and
(ii) Set low enough to ensure that unallowable
costs will not be reimbursed.

(d) False certification. The contracting officer should
consult with legal counsel to determine appropriate action
when a contractor certificate of final indirect costs is
thought to be false.

(e) Penalties for unallowable costs. 10 U.S.C. 2324(q)
through (d) and 41 U.S.C. 256(a) through (d) prescribe
penalties for submission of unallowable costs in final indi-
rect cost rate proposas (see 42.709 for pendties and
contracting officer responsibilities).

(f) Contract clause. (1) Except as provided in para-
graph (f)(2) of this subsection, the clause at 52.242-4,
Certification of Final Indirect Costs, shall be incorporated
into all solicitations and contracts which provide for estab-
lishment of final indirect cost rates.

(2) The Department of Energy may provide an alter-
nate clause in its agency supplement for its Management
and Operating contracts.

42.704 Billing rates.

(8 The contracting officer or auditor responsible under
42.705 for determining the final indirect cost rate ordinarily
shall also be responsible for determining the billing rate.

(b) The contracting officer or auditor shall establish a
billing rate on the basis of information resulting from recent
review, previous audits or experience, or similar reliable
data or experience of other contracting activities. In estab-
lishing the billing rate, the contracting officer or auditor
should ensure that it is as close as possible to the final indi-
rect cost rate anticipated for the contractor’s fiscal period, as
adjusted for any unallowable costs. When the contracting
officer or auditor determines that the dollar value of con-
tracts requiring use of a bhilling rate does not warrant
submission of a detailed billing rate proposal, the billing
rate may be established by making appropriate adjustments
from the prior year’s indirect cost experience to eliminate
unallowable and nonrecurring costs and to reflect new or
changed conditions.

(c) Once established, billing rates may be prospectively
or retroactively revised by mutual agreement of the
contracting officer or auditor and the contractor at either
party’s request, to prevent substantial overpayment or
underpayment.

(d) The elements of indirect cost and the base or bases
used in computing billing rates shall not be construed as
determinative of the indirect costs to be distributed or of the
bases of distribution to be used in the final settlement.

(e) When the contractor provides to the cognizant con-
tracting officer the certified final indirect cost rate proposal
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in accordance with 42.705-1(b) or 42.705-2(b), the contrac-
tor and the Government may mutualy agree to revise
billing rates to reflect the proposed indirect cost rates, as
approved by the Government to reflect historically disal-
lowed amounts from prior years audits, until the proposal
has been audited and settled. The historical decrement will
be determined by either the cognizant contracting officer
(42.705-1(b)) or the cognizant auditor (42.705-2(b)).

42.705 Final indirect cost rates.
(@) Fina indirect cost rates shall be established on the
basis of —
(1) Contracting officer determination procedure (see
42.705-1), or
(2) Auditor determination procedure (see 42.705-2).
(b) Within 120 days after settlement of the final indirect
cost rates (or longer, if approved in writing by the contract-
ing officer), the contractor shall submit a completion
invoice or voucher reflecting the settled amounts and rates
on all contracts physically completed in the year covered by
the proposal .

42.705-1 Contracting officer determination procedure.

(8) Applicability and responsibility. Contracting officer
determination shall be used for the following, with the indi-
cated cognizant contracting officer responsible for
establishing the final indirect cost rates:

(1) Business units of a multidivisional corporation
under the cognizance of a corporate administrative con-
tracting officer (see Subpart 42.6), with that officer
responsible for the determination, assisted, as required, by
the administrative contracting officers, assigned to the indi -
vidual business units. Negotiations may be conducted on a
coordinated or centralized basis, depending upon the degree
of centralization within the contractor’s organization.

(2) Business units not under the cognizance of a cor-
porate administrative contracting officer, but having a
resident administrative contracting officer (see 42.602),
with that officer responsible for the determination. For this
purpose, a nonresident administrative contracting officer is
considered as resident if at least 75 percent of the adminis-
trative contracting officer’s time is devoted to a single
contractor.

(3) Business units not included in subparagraph
(8)(2) or (2) above, but where the predominant interest (on
the basis of unliquidated contract dollar amount) is in an
agency whose procedures require contracting officer deter-
mination. In such cases, the responsible contracting officer
will be as designated under that agency’s procedures.

(4) Educational institutions (see 42.705-3 for respon-
sibility and procedures).

(5) State and local governments (see 42.705-4).
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(6) Nonprofit organizations other than educational
and state and local governments (see 42.705-5).

(b) Procedures. (1) In accordance with the Allowable
Cost and Payment clause at 52.216-7 or 52.216-13, the con
tractor shall submit to the contracting officer and to the
cognizant auditor a fina indirect cost rate proposa. The
required content of the proposal and supporting data will
vary depending on such factors as business type, size, and
accounting system capabilities. The contractor, contracting
officer, and auditor must work together to make the pro-
posal, audit, and negotiation process as efficient as possible.
Accordingly, each contractor shall submit an adequate pro-
posa to the contracting officer and auditor within the
6-month period following the expiration of each of itsfiscal
years. Reasonable extensions, for exceptional circum-
stances only, may be requested in writing by the contractor
and granted in writing by the contracting officer. A con-
tractor shall support its proposal with adequate supporting
data. For guidance on what generally constitutes an ade-
quate final indirect cost rate proposal and supporting data,
contractors should refer to the Model Incurred Cost
Proposal in Chapter 5 of the Defense Contract Audit
Agency Pamphlet (DCAAP) No. 7641.90, Information for
Contractors. The Model can be obtained by—

(i) Contacting Internet address http:/Avww.dtic.mil/dcag;

(ii) Sending a telefax request to Headquarters
DCAA, ATTN: CMO, Publications Officer, at (703) 767-
1061;

(iii) Sending an
*CMO@hgl.dcaa.mil; or

(iv) Writing to:

Headquarters DCAA

ATTN: CMO, Publications Officer

8725 John J. Kingman Road, Suite 2135
Fort Belvoir VA 22060-6219

E-Mail request to

(2) The auditor shall submit to the contracting officer
an advisory audit report identifying any relevant advance
agreements or restrictive terms of specific contracts.

(3) The contracting officer shal head the
Government negotiating team, which includes the cognizant
auditor and technical or functional personnel as required.
Contracting offices having significant dollar interest shall
be invited to participate in the negotiation and in the pre-
liminary discussion of critical issues. Individuals or offices
that have provided a significant input to the Government
position should be invited to attend.

(4) The Government negotiating team shall develop a
negotiation position. Pursuant to 10 U.S.C. 2324(f) and
41 U.S.C. 256(f), the contracting officer shall—

(i) Not resolve any questioned costs until
obtaining—
(A) Adequate documentation on the costs; and
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(B) The contract auditor's opinion on the
allowability of the costs.

(if) Whenever possible, invite the contract auditor
to serve as an advisor at any negotiation or meeting with the
contractor on the determination of the contractor's fina
indirect cost rates.

(5) The cognizant contracting officer shall—

(i) Conduct negotiations;

(ii) Prepare a written indirect cost rate agreement
conforming to the requirements of the contracts;

(iii) Prepare, sign, and place in the contractor gen-
era file (see 4.801(c)(3)) a negotiation memorandum
covering—

(A) The disposition of significant matters in
the advisory audit report;

(B) Reconciliation of al costs questioned, with
identification of items and amounts allowed or disallowed
in the final settlement as well as the disposition of period
costing or alocability issues,

(C) Reasons why any recommendations of the
auditor or other Government advisors were not followed;
and

(D) Identification of cost or pricing data sub-
mitted during the negotiations and relied upon in reaching a
settlement; and

(iv) Distribute resulting documents in accordance
with 42.706.

(v) Notify the contractor of the individual costs
which were considered unallowable and the respective
amounts of the disallowance.

42.705-2 Auditor determination procedure.

(a) Applicability and responsibility. (1) The cognizant
Government auditor shall establish final indirect cost rates
for business units not covered in 42.705-1(a).

(2) In addition, auditor determination may be used
for business units that are covered in 42.705-1(a) when the
contracting officer and auditor agree that the indirect costs
can be settled with little difficulty and any of the following
circumstances apply:

(i) The business unit has primarily fixed-price
contracts, with only minor involvement in cost-reimburse-
ment contracts.

(if) The administrative cost of contracting officer
determination would exceed the expected benefits.

(iif) The business unit does not have a history of
disputes and there are few cost problems.

(iv) The contracting officer and auditor agree that
special circumstances require auditor determination.

(b) Procedures. (1) The contractor shall submit to
the cognizant contracting officer and auditor afinal indirect
cost rate proposal in accordance with 42.705-1(b)(1).

(2) Theauditor shall—

(i) Audit the proposal and seek agreement on it
with the contractor;

(if) In coordination with the affected contracting
officers, prepare an indirect cost rate agreement conforming
to the requirements of the contracts;

(iii) If agreement with the contractor is not
reached, forward the audit report to the contracting officer
designated by the agency with the pre-dominant interest (on
the basis of unliquidated contract dollar amounts) or, where
applicable, the contracting officer designated in
42.705-2(a)(2) above, who will then resolve the disagree-
ment; and

(iv) Distribute resulting documents in accordance
with 42.706.

42.705-3 Educational institutions.

(@) General. (1) Postdetermined final indirect cost
rates shall be used in the settlement of indirect costs for all
cost-reimbursement contracts with educational institutions,
unless predetermined final indirect cost rates are authorized
and used (see paragraph (b) below).

(2) OMB Circular No. A-88, Indirect Cost Rates,
Audit, and Audit Followup at Educational Institutions, (i)
assigns each educational institution to a single Government
agency for the negotiation of indirect cost rates and (ii) pro-
vides that those rates shall be accepted by al Federal
agencies. Cognizant Government agencies and educational
ingtitutions are listed in the Directory of Federal Contract
Audit Offices (see 42.102(a)).

(3) The cognizant agency shall establish the billing
rates and final indirect cost rates at the educational institu-
tion, consistent with the regquirements of this subpart,
Subpart 31.3, and the OMB Circular. The agency shall fol -
low the procedures outlined in 42.705-1(b).

(4) If the cognizant agency is unable to reach agree-
ment with an institution, the appeals system of the cognizant
agency shall be followed for resolution of the dispute.

(b) Predetermined final indirect cost rates. (1) Under
cost-reimbursement research and development contracts
with universities, colleges, or other educational institutions
(41 U.S.C. 254a), payment for reimbursable indirect costs
may be made on the basis of predetermined final indirect
cost rates. The cognizant agency is not required to establish
predetermined rates, but if they are established, their use
must be extended to all the institution’s Government con-
tracts.

(2) In deciding whether the use of predetermined
rates would be appropriate for the educational institution
concerned, the agency should consider both the stability of
the institution’s indirect costs and bases over a period of
years and any anticipated changes in the amount of the
direct and indirect costs.
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(3) Unless their use is approved at a level in the
agency (see subparagraph (a)(2) above) higher than the con-
tracting officer, predetermined rates shall not be used
when—

(i) There has been no recent audit of the indirect
COsts;

(if) There have been frequent or wide fluctuations
in the indirect cost rates and the bases over a period of
years; or

(iii) The estimated reimbursable costs for any
individual contract are expected to exceed $1 million annu-
aly.

(4)(i) If predetermined rates are to be used and no
rates have been previously established for the ingtitution’s
current fiscal year, the agency shall obtain from the institu-
tion a proposal for predetermined rates.

(i) If the proposal isfound to be generally accept-
able, the agency shall negotiate the predetermined rateswith
theinstitution. The rates should be based on an audit of the
ingtitution’s costs for the year immediately preceding the
year in which the rates are being negotiated. If thisis not
possible, an earlier audit may be used, but appropriate steps
should be taken to identify and evaluate significant varia-
tions in costs incurred or in bases used that may have a
bearing on the reasonableness of the proposed rates.
However, in the case of smaller contracts (e.g., $100,000 or
less), an audit made at an earlier date is acceptable if—

(A) There have been no significant changesin
the contractor’s organization; and

(B) It isreasonably apparent that another audit
would have little effect on the rates finally agreed upon and
the potential for overpayment of indirect cost is relatively
insignificant.

(5) If predetermined rates are used—

(i) The contracting officer shall include the nego-
tiated rates and bases in the contract Schedule; and

(ii) See 16.307(i), which prescribes the clause at
52.216-15, Predetermined Indirect Cost Rates.

(6) Predetermined indirect cost rates shall be applic-
able for a period of not more than four years. The agency
shall obtain the contractor’s proposal for new predeter-
mined rates sufficiently in advance so that the new rates,
based on current data, may be promptly negotiated near the
beginning of the new fiscal year or other period agreed to by
the parties (see paragraphs (b) and (d) of the clause at
52.216-15, Predetermined Indirect Cost Rates).

(7) Contracting officers shall use hilling rates estab-
lished by the agency to reimburse the contractor for work
performed during a period not covered by predetermined
rates.
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42.705-4 State and local governments.

OMB Circular No. A-87 concerning cost principles for
state and local governments (see Subpart 31.6) establishes
the cognizant agency concept and procedures for determin-
ing a cognizant agency for approving state and local
government indirect costs associated with federally-funded
programs and activities. The indirect cost rates negotiated
by the cognizant agency will be used by all Federal agencies
that also award contracts to these same state and local
governments.

42.705-5 Nonprofit organizations other than
educational and state and local gover nments.
(See OMB Circular No. A-122.)

42.706 Distribution of documents.

(8 The contracting officer or auditor shall promptly dis-
tribute executed copies of the indirect cost rate agreement to
the contractor and to each affected contracting agency and
shall provide copies of the agreement for the contract files,
in accordance with the guidance for contract modifications
in Subpart 4.2, Contract Distribution.

(b) Copies of the negotiation memorandum prepared
under contracting officer determination or audit report pre-
pared under auditor determination shall be furnished, as
appropriate, to the contracting offices and Government
audit offices.

42.707 Cost-sharing rates and limitations on indirect
cost rates.

(8) Cost-sharing arrangements, when authorized, may
call for the contractor to participate in the costs of the con-
tract by accepting indirect cost rates lower than the
anticipated actual rates. In such cases, anegotiated indirect
cost rate ceiling may be incorporated into the contract for
prospective application. For cost sharing under research
and development contracts, see 35.003(b).

(b)(1) Other situations may make it prudent to provide a
final indirect cost rate ceiling in a contract. Examples of
such circumstances are when the proposed contractor—

(i) Isanew or recently reorganized company, and
there is no past or recent record of incurred indirect costs;

(ii) Has a recent record of a rapidly increasing
indirect cost rate due to a declining volume of sales without
a commensurate decline in indirect expenses; or

(iii) Seeksto enhance its competitive positionin a
particular circumstance by basing its proposal on indirect
cost rates lower than those that may reasonably be expected
to occur during contract performance, thereby causing a
cost overrun.

(2) In such cases, an equitable ceiling covering the

final indirect cost rates may be negotiated and specified in
the contract.
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(c) When ceiling provisions are utilized, the contract
shall also provide that—

(1) The Government will not be obligated to pay any
additional amount should the final indirect cost rates exceed
the negotiated ceiling rates, and

(2) In the event the final indirect cost rates are less
than the negotiated ceiling rates, the negotiated rates will be
reduced to conform with the lower rates.

42.708 Quick-closeout procedure.

(@) The contracting officer responsible for contract
closeout shall negotiate the settlement of indirect costs for a
specific contract, in advance of the determination of final
indirect cost rates, if—

(1) The contract is physically complete;

(2) The amount of unsettled indirect cost to be allo-
cated to the contract isrelatively insignificant. Indirect cost
amounts will be considered insignificant when—

(i) The total unsettled indirect cost to be allocated
to any one contract does not exceed $1,000,000; and

(if) Unless otherwise provided in agency proce-
dures, the cumulative unsettled indirect costs to be alocated
to one or more contractsin asinglefiscal year do not exceed
15 percent of the estimated, total unsettled indirect costs
dlocable to cost-type contracts for that fiscal year. The
contracting officer may waive the 15 percent restriction
based upon arisk assessment that considers the contractor’s
accounting, estimating, and purchasing systems; other con-
cerns of the cognizant contract auditors, and any other
pertinent information; and

(3) Agreement can be reached on a reasonable esti-
mate of alocable dollars.

(b) Determinations of final indirect costs under the
quick-closeout procedure provided for by the Allowable
Cost and Payment clause at 52.216-7 or 52.216-13 shall be
final for the contract it covers and no adjustment shall be
made to other contracts for over- or under-recoveries of
costs alocated or alocable to the contract covered by the
agreement.

(c) Indirect cost rates used in the quick closeout of a
contract shall not be considered a binding precedent when
establishing the final indirect cost rates for other contracts.

42.709 Scope.

(8 This section implements 10 U.S.C. 2324(a) through
(d) and 41 U.S.C. 256(a) through (d). It covers the assess-
ment of penalties against contractors which include
unallowable indirect costs in—

(1) Final indirect cost rate proposals; or
(2) Thefina statement of costsincurred or estimated
to be incurred under a fixed-price incentive contract.

(b) This section applies to al contracts in excess of
$500,000, except fixed-price contracts without cost incen-

tives or any firm-fixed-price contracts for the purchase of
commercial items.

42.709-1 General.
(@) The following penalties apply to contracts covered
by this section:

(1) If theindirect cost is expressly unallowable under
acost principle in the FAR, or an executive agency supple-
ment to the FAR, that defines the allowability of specific
selected costs, the penalty is equal to—

(i) Theamount of the disallowed costs allocated to
contracts that are subject to this section for which an indi-
rect cost proposal has been submitted; plus

(i) Interest on the paid portion, if any, of the
disallowance.

(2) If theindirect cost was determined to be unallow-
able for that contractor before proposal submission, the
penalty istwo timesthe amount in paragraph (a)(2)(i) of this
section.

(b) These penalties are in addition to other administra-
tive, civil, and criminal penalties provided by law.

(c) Itisnot necessary for unallowable costs to have been
paid to the contractor in order to assess a penalty.

42.709-2 Responsibilities.

(a8 The cognizant contracting officer is responsible
for—

(1) Determining whether the penaltiesin 42.709-1(a)
should be assessed;

(2) Determining whether such penalties should be
waived pursuant to 42.709-5; and

(3) Referring the matter to the appropriate criminal
investigative organization for review and for appropriate
coordination of remedies, if there is evidence that the con-
tractor knowingly submitted unallowable costs.

(b) The contract auditor, in the review and/or the deter-
mination of fina indirect cost proposals for contracts
subject to this section, is responsible for—

(1) Recommending to the contracting officer which
costs may be unallowable and subject to the penalties in
42.709-1(a);

(2) Providing rationale and supporting documenta-
tion for any recommendation; and

(3) Referring the matter to the appropriate criminal
investigative organization for review and for appropriate
coordination of remedies, if there is evidence that the con-
tractor knowingly submitted unallowable costs.

42.709-3 Assessing the penalty.

Unlessawaiver is granted pursuant to 42.709-5, the cog-
nizant contracting officer shall—

(8) Assess the pendty in 42.709-1(a)(1), when the sub-
mitted cost is expressly unallowable under a cost principle
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in the FAR or an executive agency supplement that defines
the alowability of specific selected costs; or

(b) Assess the penalty in 42.709-1(a)(2), when the sub-
mitted cost was determined to be unallowable for that
contractor prior to submission of the proposal. Prior deter-
minations of unallowability may be evidenced by—

(1) A DCAA Form 1, Notice of Contract Costs
Suspended and/or Disapproved (see 48 CFR 242.705-2), or
any similar notice which the contractor elected not to appeal
and was not withdrawn by the cognizant Government
agency;

(2) A contracting officer final decision which was not
appedled;

(3) A prior executive agency Board of Contract
Appeals or court decision involving the contractor, which
upheld the cost disallowance; or

(4) A determination or agreement of unallowability
under 31.201-6.

(c) Issue afinal decision (see 33.211) which includes a
demand for payment of any penalty assessed under para-
graph (a) or (b) of thissection. The letter shall state that the
determination is a final decision under the Disputes clause
of the contract. (Demanding payment of the penalty is sep-
arate from demanding repayment of any paid portion of the
disallowed cost.)

42.709-4 Computing interest.

For 42.709-1(a)(1)(ii), compute interest on any paid por-
tion of the disallowed cost as follows:

(a) Consider the overpayment to have occurred, and
interest to have begun accumulating, from the midpoint of
the contractor's fiscal year. Use an alternate equitable
method if the cost was not paid evenly over the fiscal year.

(b) Usetheinterest rate specified by the Secretary of the
Treasury pursuant to Pub. L. 92-41 (85 Stat. 97).

(c) Compute interest from the date of overpayment to
the date of the demand letter for payment of the penalty.

(d) Determine the paid portion of the disallowed costsin
consultation with the contract auditor.

42.709-5 Waiver of the penalty.

The cognizant contracting officer shall waive the penal-
ties at 42.709-1(a) when—

(8 The contractor withdraws the proposal before the
Government formally initiates an audit of the proposal and
the contractor submits a revised proposal (an audit will be
deemed to be formally initiated when the Government pro-
vides the contractor with written notice, or holds an
entrance conference, indicating that audit work on a specific
final indirect cost proposal has begun);

(b) The amount of the unallowable costs under the pro-
posal which are subject to the penalty is $10,000 or less
(i.e., if the amount of expressly or previousy determined
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unallowable costs which would be allocated to the contracts
specified in 42.709(b) is $10,000 or less); or

(c) The contractor demonstrates, to the cognizant con-
tracting officer's satisfaction, that—

(1) 1t has established policies and personnel training
and an interna control and review system that provide
assurance that unallowable costs subject to penalties are
precluded from being included in the contractor's final indi-
rect cost rate proposals (e.g., the types of controls required
for satisfactory participation in the Department of Defense
sponsored self-governance programs, specific accounting
controls over indirect costs, compliance tests which demon-
strate that the controls are effective, and Government audits
which have not disclosed recurring instances of expressly
unallowable costs); and

(2) Theunalowable costs subject to the penalty were
inadvertently incorporated into the proposdl; i.e., their
inclusion resulted from an unintentional error, notwith-
standing the exercise of due care.

42.709-6 Contract clause.

Use the clause at 52.242-3, Penalties for Unallowable
Costs, in al solicitations and contracts over $500,000
except fixed-price contracts without cost incentives or any
firm-fixed-price contract for the purchase of commercia
items. Generally, covered contracts are those which contain
one of the clauses at 52.216-7, 52.216-13, 52.216-16, or
52.216-17, or a similar clause from an executive agency's
supplement to the FAR.

Subpart 42.8—Disallowance of Costs

42.800 Scope of subpart.

This subpart prescribes policies and procedures for—

(a) Issuing notices of intent to disallow costs; and

(b) Disalowing costs already incurred during the course
of performance.

42.801 Notice of intent to disallow costs.

(a) At any time during the performance of a contract of
atype referred to in 42.802, the cognizant contracting offi-
cer responsible for administering the contract may issue the
contractor a written notice of intent to disallow specified
costs incurred or planned for incurrence. However, before
issuing the notice, the contracting officer responsible for
administering the contract shall make every reasonable
effort to reach a satisfactory settlement through discussions
with the contractor.

(b) A notice of intent to disallow such costs usualy
results from monitoring contractor costs. The purpose of
the notice is to notify the contractor as early as practicable
during contract performance that the cost is considered
unallowable under the contract terms and to provide for
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timely resolution of any resulting disagreement. In the
event of disagreement, the contractor may submit to the
contracting officer a written response. Any such response
shall be answered by withdrawal of the notice or by making
awritten decision within 60 days.

(¢) Asaminimum, the notice shall—

(1) Refer to the contract's Notice of Intent to
Disallow Costs clause;

(2) State the contractor’s name and list the numbers
of the affected contracts;

(3) Describe the costs to be disallowed, including
estimated dollar value by item and applicable time periods,
and state the reasons for the intended disallowance;

(4) Describe the potential impact on billing rates and
forward pricing rate agreements,

(5) State the notice's effective date and the date by
which written response must be received;

(6) List the recipients of copies of the notice; and

(7) Request the contractor to acknowledge receipt of
the notice.

(d) The contracting officer issuing the notice shall fur-
nish copies to al contracting officers cognizant of any
segment of the contractor’s organization.

(e) If the notice involves elements of indirect cost, it
shall not be issued without coordination with the contract-
ing officer or auditor having authority for final indirect cost
settlement (see 42.705).

(f) In the event the contractor submits a response that
disagrees with the notice (see paragraph (b) above), the con-
tracting officer who issued the notice shall either withdraw
the notice or issue the written decision, except when ele-
ments of indirect cost are involved, in which case the
contracting officer responsible under 42.705 for determin-
ing final indirect cost rates shall issue the decision.

42.802 Contract clause.

The contracting officer shall insert the clause at
52.242-1, Notice of Intent to Disallow Costs, in solicitations
and contracts when a cost-reimbursement contract, a fixed-
price incentive contract, or a contract providing for price
redetermination is contemplated.

42.803 Disallowing costs after incurrence.

Cost-reimbursement contracts, the cost-reimbursement
portion of fixed-price contracts, |etter contracts that provide
for reimbursement of costs, and time-and-material and
[abor-hour contracts provide for disallowing costs during
the course of performance after the costs have been
incurred. The following procedures shall apply:

(@) Contracting officer receipt of vouchers. When con-
tracting officers receive vouchers directly from the
contractor and, with or without auditor assistance, approve

or disapprove them, the process shall be conducted in accor-
dance with the normal procedures of the individual agency.

(b) Auditor receipt of vouchers. (1) When authorized
by agency regulations, the contract auditor may be autho-
rized to (i) receive reimbursement vouchers directly from
contractors, (ii) approve for payment those vouchers found
acceptable, and (iii) suspend payment of questionable costs.
The auditor shall forward approved vouchersfor payment to
the cognizant contracting, finance, or disbursing officer, as
appropriate under the agency’s procedures.

(2) If the examination of a voucher raises a question
regarding the allowability of acost under the contract terms,
the auditor, after informal discussion as appropriate, may,
where authorized by agency regulations, issue a notice of
contract costs suspended and/or disapproved simultane-
ously to the contractor and the disbursing officer, with a
copy to the cognizant contracting officer, for deduction
from current payments with respect to costs claimed but not
considered reimbursable.

(3) If the contractor disagrees with the deduction
from current payments, the contractor may—

(i) Submit a written request to the cognizant
contracting officer to consider whether the unreimbursed
costs should be paid and to discuss the findings with the
contractor;

(ii) File aclaim under the Disputes clause, which
the cognizant contracting officer will processin accordance
with agency procedures; or

(iii) Do both of the above.

Subpart 42.9—Bankruptcy

42.900 Scope of subpart.

This subpart prescribes policies and procedures regard-
ing actions to be taken when a contractor enters into
proceedings relating to bankruptcy. It establishes arequire-
ment for the contractor to notify the contracting officer upon
filing a petition for bankruptcy. It further establishes mini-
mum requirements for agencies to follow in the event of a
contractor bankruptcy.

42901 General.

The contract administration office shall take prompt
action to determine the potential impact of a contractor
bankruptcy on the Government in order to protect the inter-
ests of the Government.

42.902 Procedures.
(8 When notified of bankruptcy proceedings, agencies
shall, as a minimum—
(1) Furnish the notice of bankruptcy to legal counsel
and other appropriate agency offices (e.g., contracting,
financial, property) and affected buying activities;
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(2) Determine the amount of the Government's poten-
tial claim against the contractor (in assessing this impact,
identify and review any contracts that have not been closed
out, including those physically completed or terminated);

(3) Take actions necessary to protect the Government's
financial interests and safeguard Government property; and

(4) Furnish pertinent contract information to the legal
counsel representing the Government.

(b) The contracting officer shall consult with legal coun-
sel, whenever possible, prior to taking any action regarding
the contractor's bankruptcy proceedings.

42.903 Solicitation provision and contract clause.

The contracting officer shal insert the clause at
52.242-13, Bankruptcy, in &l solicitations and contracts
exceeding the simplified acquisition threshold.

Subpart 42.10—[Reserved]

Subpart 42.11—Production Surveillance and
Reporting

42.1101 General.

Production surveillance is a function of contract admin-
istration used to determine contractor progress and to
identify any factors that may delay performance.
Production surveillance involves Government review and
anaysis of—

(@) Contractor performance plans, schedules, controls,
and industrial processes; and

(b) The contractor’s actua performance under them.

42.1102 Applicability.

This subpart appliesto al contracts for supplies or services
other than facilities, construction contracts, and Federal
Supply Schedule contracts. See Part 37, especially Subpart
37.6, regarding surveillance of contracts for services.

42.1103 Policy.

The contractor is responsible for timely contract perfor-
mance. The Government will maintain surveillance of
contractor performance as necessary to protect its interests.
When the contracting office retains a contract for adminis-
tration, the contracting officer administering the contract
shall determine the extent of surveillance.

42.1104 Surveillancerequirements.
(8 The contract administration office determines the
extent of production surveillance on the basis of—

(1) The criticality (degree of importance to the
Government) assigned by the contracting officer (see
42.1105) to the supplies or services; and

(2) Consideration of the following factors:

42-18

(i) Contract requirements for reporting production
progress and performance.

(if) The contract performance schedule.

(iii) The contractor’s production plan.

(iv) The contractor's history of
performance.

(v) The contractor’s experience with the contract
supplies or services.

(vi) The contractor’s financial capability.

(vii) Any supplementary written instructions from
the contracting office.

(b) Contractsat or below the simplified acquisition thresh-
old should not normally require production surveillance.

(¢) In planning and conducting surveillance, contract
administration offices shall make maximum use of any reliable
contractor production control or data management systems.

(d) In performing surveillance, contract administration
office personnel shall avoid any action that may—

(1) Beinconsistent with any contract requirement; or
(2) Result in claims of waivers, of changes, or of
other contract modifications.

contract

42.1105 Assignment of criticality designator.

Contracting officers shall assign a criticality designator
to each contract in the space for designating the contract
administration office, as follows:

CRITICALITY
DESIGNATOR CRITERION
A Critical contracts, including DX-rated con-

tracts (see Subpart 12.3), contracts citing
the authority in 6.302-2 (unusua and
compelling urgency), and contracts for
major systems.

B Contracts (other than those designated“A”)
for items needed to maintain a
Government or contractor production or
repair line, to preclude out-of-stock con-
ditions or to meet user needs for nonstock
items.

C All contracts other than those designated
“A" or“B.”

421106 Reporting requirements.

(8 When information on contract performance status is
needed, contracting officers may require contractors to sub-
mit production progress reports (see 42.1107(a)).
Reporting requirements shall be limited to that information
essential to Government needs and shall take maximum
advantage of data output generated by contractor manage-
ment systems.

(b) Contract administration offices shall review and ver-
ify the accuracy of contractor reports and advise the
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contracting officer of any required action. The accuracy of
contractor-prepared reports shall be verified either by a pro-
gram of continuous surveillance of the contractor’s
report-preparation system or by individua review of each
report.

(c) The contract administration office may at any time
initiate a report to advise the contracting officer (and the
inventory manager, if one is designated in the contract) of
any potential or actual delay in performance. This advice
shall—

(1) Beinwriting;

(2) Be provided in sufficient time for the contracting
officer to take necessary action; and

(3) Provide a definite recommendation, if action is

appropriate.

42.1107 Contract clause.

(8 The contracting officer shal insert the clause at
52.242-2, Production Progress Reports, in solicitations and
contracts when production progress reporting is required;
unless a facilities contract, a construction contract, or a
Federal Supply Schedule contract is contemplated.

(b) When the clause at 52.242-2 is used, the contracting
officer shall specify appropriate reporting instructionsin the
Schedule (see 42.1106(a)).

Subpart 42.12—Novation and
Change-of-Name Agreements

42.1200 Scope of subpart.
This subpart prescribes policies and procedures for—
(a) Recognition of asuccessor ininterest to Government
contracts when contractor assets are transferred;
(b) Recognition of a change in a contractor’s name; and
(c) Execution of novation agreements and change-of-
name agreements by the responsible contracting officer.

42.1201 Definitions.

“Change-of-name agreement” means a legal instrument
executed by the contractor and the Government that recog-
nizes the legal change of name of the contractor without
disturbing the original contractual rights and obligations of
the parties.

“Novation agreement” means a lega instrument exe-
cuted by the—

(8 Contractor (transferor);

(b) Successor in interest (transferee); and

(c) Government by which, among other things, the
transferor guarantees performance of the contract, the trans
feree assumes all obligations under the contract, and the
Government recognizes the transfer of the contract and
related assets.

42.1202 Responsibility for executing agreements.

The contracting officer responsible for processing and
executing novation and change-of-name agreements shall
be determined as follows:

(a) If any of the affected contracts held by the transferor
have been assigned to an administrative contracting officer
(ACO) (see 2.1 and 42.202), the responsible contracting
officer shall be—

(1) ThisACO; or

(2) The ACO responsible for the corporate office, if
affected contracts are in more than one plant or division of
the transferor.

(b) If none of the affected contracts held by the trans-
feror have been assigned to an ACO, the contracting officer
responsible for the largest unsettled (unbilled plus billed but
unpaid) dollar balance of contracts shall be the responsible
contracting officer.

(c) If several transferors are involved, the responsible
contracting officer shall be—

(1) The ACO administering the largest unsettled dol -
lar balance; or

(2) The contracting officer (or ACO) designated by
the agency having the largest unsettled dollar balance, if
none of the affected contracts have been assigned to an ACO.

42.1203 Processing agreements.

(@ When a firm performing Government contracts
wishes the Government to recognize—

(1) A successor in interest to these contracts, or

(2) A name change, the contractor shall submit a
written request to the responsible contracting officer (see
42.1202).

(b) The responsible contracting officer shall—

(2) Identify and request that the contractor submit the
information necessary to evaluate the proposed agreement
for recognizing a successor in interest or a name change.
This information should include the items identified in
42.1204 (e) and (f) or 42.1205(a), as applicable;

(2) Notify each contract administration office and
contracting office affected by a proposed agreement for rec-
ognizing a successor in interest, and provide those offices
with alist of all affected contracts; and

(3) Request submission of any comments or objec-
tions to the proposed transfer within 30 days after
notification. Any submission should be accompanied by
supporting documentation.

() Upon receipt of the necessary information, the
responsible contracting officer shall determine whether or
not it is in the Government’s interest to recognize the pro-
posed successor in interest on the basis of—

(1) The comments received from the affected contract
administration offices and contracting offices;
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(2) The proposed successor’s responsibility under
Subpart 9.1, Responsible Prospective Contractors; and

(3) Any factor relating to the proposed successor’'s
performance of contracts with the Government that the
Government determines would impair the proposed succes-
sor’s ability to perform the contract satisfactorily.

(d) The execution of a novation agreement does not pre-
clude the use of any other method available to the
contracting officer to resolve any other issues related to a
transfer of contractor assets, including the treatment of
costs.

(e) Any separate agreement between the transferor and
transferee regarding the assumption of liabilities (e.g., long-
term incentive compensation plans, cost accounting
standards noncompliances, environmental cleanup costs,
and final overhead costs) should be referenced specifically
in the novation agreement.

(f) Before novation and change-of-name agreements are
executed, the responsible contracting officer shall ensure that
Government counsel has reviewed them for legal sufficiency.
| (g) Theresponsible contracting officer shall—

(1) Forward a signed copy of the executed novation
or change-of-name agreement to the transferor and to the
transferee; and

(2) Retain asigned copy in the casefile.

| (h) Following distribution of the agreement, the respon-
sible contracting officer shall—

(1) Prepare a Standard Form 30, Amendment of
Solicitation/Modification of Contract, incorporating a sum-
mary of the agreement and attaching a complete list of
contracts affected;

(2) Retain the origina Standard Form 30 with the
attached list in the casefile;

(3) Send asigned copy of the Standard Form 30, with
attached list to the transferor and to the transferee; and

(4) Send a copy of this Standard Form 30 with
attached list to each contract administration office or con-
tracting office involved, which shall be responsible for
further appropriate distribution.

42.1204 Applicability of novation agreements.

(a) 41 U.S.C. 15 prohibits transfer of Government con-
tracts from the contractor to athird party. The Government
may, when in itsinterest, recognize a third party as the suc-
cessor in interest to a Government contract when the third
party’ sinterest in the contract arises out of the transfer of—

(2) All the contractor’s assets; or

(2) The entire portion of the assets involved in per-
forming the contract. (See 14.404-2(1) for the effect of
novation agreements after bid opening but before award.)
Examples of such transactions include, but are not limited
to—
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(i) Sale of these assetswith a provision for assum:
ing liahilities;

(if) Transfer of these assetsincident to a merger or
corporate consolidation; and

(iii) Incorporation of a proprietorship or partner-
ship, or formation of a partnership.

(b) A novation agreement is unnecessary when thereisa
changein the ownership of acontractor asaresult of astock
purchase, with no legal change in the contracting party, and
when that contracting party remains in control of the assets
and is the party performing the contract. However, whether
there is a purchase of assets or a stock purchase, there may
be issues related to the change in ownership that appropri-
ately should be addressed in a formal agreement between
the contractor and the Government (see 42.1203(€)).

(c) Whenitisinthe Government’sinterest not to concur
in the transfer of a contract from one company to another
company, the original contractor remains under contractua
obligation to the Government, and the contract may be ter-
minated for reasons of default, should the original
contractor not perform.

(d) When considering whether to recognize a third party
as a successor in interest to Government contracts, the
responsible contracting officer shall identify and evaluate
any significant organizational conflicts of interest in accor-
dance with Subpart 9.5. If the responsible contracting
officer determines that a conflict of interest cannot be
resolved, but that it isin the best interest of the Government
to approve the novation request, a request for awaiver may
be submitted in accordance with the procedures at 9.503.

(e) When a contractor asks the Government to recognize
a successor in interest, the contractor shall submit to the
responsible contracting officer three signed copies of the
proposed novation agreement and one copy each, as applic-
able, of the following:

(1) The document describing the proposed transac-
tion, e.g., purchase/sale agreement or memorandum of
understanding.

(2) A list of al affected contracts between the trans-
feror and the Government, as of the date of sale or transfer
of assets, showing for each, as of that date, the—

(i) Contract number and type;

(if) Name and address of the contracting office;
(iii) Total dollar value, as amended; and

(iv) Approximate remaining unpaid balance.

(3) Evidence of the transferee’s capability to perform.

(4) Any other relevant information requested by the
responsible contracting officer.

(f) Except as provided in paragraph (g) of this section,
the contractor shall submit to the responsible contracting
officer one copy of each of the following documents, as
applicable, as the documents become available:
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(1) An authenticated copy of the instrument effecting
the transfer of assets; e.g., bill of sale, certificate of merger,
contract, deed, agreement, or court decree.

(2) A certified copy of each resolution of the corporate
parties boards of directors authorizing the transfer of assets.

(3) A certified copy of the minutes of each corporate
party’ s stockholder meeting necessary to approve the trans-
fer of assets.

(4) An authenticated copy of the transferee’s certifi-
cate and articles of incorporation, if a corporation was
formed for the purpose of receiving the assets involved in
performing the Government contracts.

(5) The opinion of legal counsel for the transferor and
transferee stating that the transfer was properly effected
under applicable law and the effective date of transfer.

(6) Balance sheets of the transferor and transferee as
of the dates immediately before and after the transfer of
assets, audited by independent accountants.

(7) Bvidence that any security clearance requirements
have been met.

(8) The consent of sureties on al contracts listed
under paragraph (€)(2) of this section if bonds are required,
or a statement from the transferor that none are required.

(g) If the Government has acquired the documents dur-
ing its participation in the pre-merger or pre-acquisition
review process, or the Government's interests are ade-
quately protected with an aternative formulation of the
information, the responsible contracting officer may modify
the list of documents to be submitted by the contractor.

(h) When recognizing a successor in interest to a
Government contract is consistent with the Government’s
interest, the responsible contracting officer shall execute a
novation agreement with the transferor and the transferee.
It shall ordinarily provide in part that—

(1) The transferee assumes al the transferor’s oblig-
ations under the contract;

(2) Thetransferor waivesall rights under the contract
against the Government;

(3) The transferor guarantees performance of the
contract by the transferee (a satisfactory performance bond
may be accepted instead of the guarantee); and

(4) Nothing in the agreement shall relieve the trans-
feror or transferee from compliance with any Federal law.
| (i) The responsible contracting officer shall use the fol-
lowing format for agreements when the transferor and
transferee are corporations and all the transferor’s assets are
transferred. Thisformat may be adapted to fit specific cases
and may be used as aguide in preparing similar agreements
for other situations.

NOVATION AGREEMENT

The ABC Corporation (Transferor), a corporation
duly organized and existing under the laws of
[insert Sate] with its principal officein
[insert city]; the XYZ Corporation
(Transferee), [if appropriate add “ formerly known as
the EFG Corporation” ] a corporation duly organized
and existing under the laws of [insert
Sate] with its principal office in
[insert city]; and the UNITED STATES OF AMERICA
(Government) enter into this Agreement as of
[insert the date transfer of assets
became effective under applicable State law].
(a) The parties agree to the following facts:

(1) The Government, represented by various

Contracting Officers of the [insert
name(s) of agency(ies)], has entered into certain con-
tracts with the Transferor, namely:
[insert contract or purchase order identifications];
[or delete “namely” and insert “as shown in the
attached list marked “Exhibit A" and incorporated in
this Agreement by reference.”’]. The term “the con-
tracts,” as used in this Agreement, means the above
contracts and purchase orders and all other contracts
and purchase orders, including al modifications,
made between the Government and the Transferor
before the effective date of this Agreement (whether
or not performance and payment have been com-
pleted and releases executed if the Government or the
Transferor has any remaining rights, duties, or oblig-
ations under these contracts and purchase orders).
Included in the term “the contracts” are also all mod-
ifications made under the terms and conditions of
these contracts and purchase orders between the
Government and the Transferee, on or after the effec-
tive date of this Agreement.

(2) As of , 19 , the
Transferor has transferred to the Transferee al the
assets of the Transferor by virtue of a
[insert term descriptive of the legal transaction
involved] between the Transferor and the Transferee.

(3) The Transferee has acquired all the assets
of the Transferor by virtue of the above transfer.

(4) The Transferee has assumed al obliga
tions and liabilities of the Transferor under the
contracts by virtue of the above transfer.

(5) TheTransfereeisinapositionto fully per-
form al obligations that may exist under the
contracts.

(6) It is consistent with the Government's
interest to recognize the Transferee as the successor
party to the contracts.

(7) Evidence of the above transfer has been
filed with the Government.
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[When a change of name is also involved; eg., a
prior or concurrent change of the Transferee' s name,
an appropriate statement shall beinserted (see exam -
plein paragraph (8) below)].

(8) A certificate dated , 19,
signed by the Secretary of State of
[insert State], to the effect that the corporate name of
EFG Corporation was changed to XY Z Corporation
on , 19, has been filed with the
Government.

(b) In consideration of these facts, the parties
agree that by this Agreement—

(1) TheTransferor confirmsthe transfer to the
Transferee, and waives any claims and rights against
the Government that it now has or may have in the
future in connection with the contracts.

(2) The Transferee agrees to be bound by and
to perform each contract in accordance with the con-
ditions contained in the contracts. The Transferee
also assumes al obligations and liabilities of, and all
claims against, the Transferor under the contracts as
if the Transferee were the original party to the con-
tracts.

(3) TheTransfereeratifiesall previousactions
taken by the Transferor with respect to the contracts,
with the the same force and effect asiif the action had
been taken by the Transferee.

(4) The Government recognizes the
Transferee asthe Transferor’s successor in interest in
and to the contracts. The Transferee by this
Agreement becomes entitled to al rights, titles, and
interests of the Transferor in and to the contracts asif
the Transferee were the origina party to the con-
tracts. Following the effective date of this
Agreement, the term “Contractor,” as used in the
contracts, shall refer to the Transferee.

(5) Except as expressly provided in this
Agreement, nothing in it shall be construed as awaiver
of any rights of the Government against the Transferor.

(6) All payments and reimbursements previ-
ously made by the Government to the Transferor, and
al other previous actions taken by the Government
under the contracts, shall be considered to have dis-
charged those parts of the Government’s obligations
under the contracts. All payments and reimburse-
ments made by the Government after the date of this
Agreement in the name of or to the Transferor shall
have the same force and effect as if made to the
Transferee, and shall constitute a complete discharge
of the Government’ s obligations under the contracts,
to the extent of the amounts paid or reimbursed.

(7) The Transferor and the Transferee agree
that the Government is not obligated to pay or reim-
burse either of them for, or otherwise give effect to,
any costs, taxes, or other expenses, or any related
increases, directly or indirectly arising out of or
resulting from the transfer or this Agreement, other
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than those that the Government in the absence of this
transfer or Agreement would have been obligated to
pay or reimburse under the terms of the contracts.

(8) The Transferor guarantees payment of all
liabilities and the performance of all obligations that
the Transferee—

(i) Assumes under this Agreement; or

(ii) May undertake in the future should
these contracts be modified under their terms and
conditions. The Transferor waives notice of, and
consents to, any such future modifications.

(9) The contracts shall remain in full force
and effect, except as modified by this Agreement.
Each party has executed this Agreement as of the day
and year first above written.

UNITED STATES OF AMERICA,

By
TITLE
ABC CORPORATION,
By
TITLE
[Corporate Seal]
XY Z CORPORATION,
By
TITLE
[Corporate Seal]

CERTIFICATE

l, , certify that | am the Secretary of
ABC Corporation, that , who
signed this Agreement for this corporation, was then

of this corporation; and that this

Agreement was duly signed for and on behalf of this

corporation by authority of its governing body and

within the scope of its corporate powers. Witness my

hand and the seal of this corporation this day of
19

By
[Corporate Seal]

CERTIFICATE

1, , certify that | am the Secretary
of XYZ Corporation, that , who
signed this Agreement for this corporation, was then

of this corporation; and that this
Agreement was duly signed for and on behalf of this
corporation by authority of its governing body and
within the scope of its corporate powers. Witness my
hand and the seal of this corporation this day of
19

By
[Corporate Seal]
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42.1205 Agreement to recognize contractor’s change
of name.

(a) If only achange of the contractor’s nameisinvolved
and the Government’s and contractor’s rights and obliga-
tions remain unaffected, the parties shall execute an
agreement to reflect the name change. The contractor shall
forward to the responsible contracting officer three signed
copies of the Change-of-Name Agreement, and one copy
each of the following:

(1) The document effecting the name change, authen-
ticated by a proper official of the State having jurisdiction.

(2) The opinion of the contractor’s legal counsel stat-
ing that the change of name was properly effected under
applicable law and showing the effective date.

(3) Alistof al affected contracts and purchase orders
remaining unsettled between the contractor and the
Government, showing for each the contract number and
type, and name and address of the contracting office. The
contracting officer may request the total dollar value as
amended and the remaining unpaid balance for each con-
tract.

(b) The following suggested format for an agreement
may be adapted for specific cases:

CHANGE-OF-NAME AGREEMENT

The ABC Corporation (Contractor), a corporation
duly organized and existing under the laws of
[insert State], and the UNITED STATES OF
AMERICA (Government), enter into this Agreement as
of [insert date when the change of name
became effective under applicable State law].
(a) The parties agree to the following facts:

(1) The Government, represented by various
Contracting Officers of the [insert
name(s) of agency(ies)], has entered into certain con-
tracts and purchase orders with the XYZ
Corporation, namely: [insert contract
or purchase order identifications]; [or delete
“namely” and insert “ as shown in the attached list

of corporate name only and all rights and obligations
of the Government and of the Contractor under the
contracts are unaffected by this change.

(4) Documentary evidence of this change of
corporate name has been filed with the Government.

(b) In consideration of these facts, the parties
agree that—

(1) The contracts covered by this Agreement
are amended by substituting the name “ABC
Corporation” for the name “XY Z Corporation” wher-
ever it appears in the contracts; and

(2) Each party has executed this Agreement as
of the day and year first above written.

UNITED STATES OF AMERICA,

By
TITLE
ABC CORPORATION,

By

TITLE

[Corporate Seal]

CERTIFICATE
l, , certify that | am the Secretary of

ABC Corporation; that , who signed

this Agreement for this corporation, was then
of this corporation; and that this

Agreement was duly signed for and on behalf of this

corporation by authority of its governing body and

within the scope of its corporate powers. Witness my

hand and the seal of this corporation this

day of 19

By

[Corporate Seal]

Subpart 42.13—Suspension of Work, Stop-
Work Orders, and Government Delay of
Work

marked “Exhibit A’ and incorporated in this
Agreement by reference.”’]. The term “the con-
tracts,” as used in this Agreement, means the above
contracts and purchase orders and all other contracts
and purchase orders, including al modifications,
made by the Government and the Contractor before
the effective date of this Agreement (whether or not
performance and payment have been completed and
releases executed if the Government or the
Contractor has any remaining rights, duties, or oblig-
ations under these contracts and purchase orders).

(2) The XYZ Corporation, by an amendment
to its certificate of incorporation, dated
19 , has changed its corporate name to ABC
Corporation.

(3) This amendment accomplishes a change

42,1301 General.

Situations may occur during contract performance that
cause the Government to order a suspension of work, or a
work stoppage. This subpart provides clauses to meet these
situations and a clause for settling contractor claims for
unordered Government caused delays that are not otherwise
covered in the contract.

42.1302 Suspension of work.

A suspension of work under a construction or architect-
engineer contract may be ordered by the contracting officer
for areasonable period of time. If the suspension is unrea-
sonable, the contractor may submit a written claim for
increases in the cost of performance, excluding profit.
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42.1303 Stop-work orders.

(a) Stop-work orders may be used, when appropriate, in
any negotiated fixed-price or cost-reimbursement supply,
research and development, or service contract if work stop-
page may be required for reasons such as advancement in
the state-of-the-art, production or engineering break-
throughs, or realignment of programs.

(b) Generally, astop-work order will beissued only if it
is advisable to suspend work pending a decision by the
Government and a supplemental agreement providing for
the suspension is not feasible. Issuance of a stop-work
order shall be approved at a level higher than the contract-
ing officer. Stop-work orders shall not be used in place of a
termination notice after a decision to terminate has been
made.

(c) Stop-work orders should include—

(1) A description of the work to be suspended;

(2) Instructions concerning the contractor’s issuance
of further orders for materials or services,

(3) Guidance to the contractor on action to be taken
on any subcontracts; and

(4) Other suggestions to the contractor for minimiz-
ing costs.

(d) Promptly after issuing the stop-work order, the con-
tracting officer should discuss the stop-work order with the
contractor and modify the order, if necessary, in light of the
discussion.

(e) Assoon asfeasible after a stop-work order isissued,
but before its expiration, the contracting officer shall take
appropriate action to—

(1) Terminate the contract;

(2) Cancel the stop-work order (any cancellation of a
stop-work order shall be subject to the same approvals as
were required for its issuance); or

(3) Extend the period of the stop-work order if it is
necessary and if the contractor agrees (any extension of the
stop-work order shall be by a supplemental agreement).

42.1304 Government delay of work.

(@ The clause at 52.242-17, Government Delay of
Work, provides for the administrative settlement of con-
tractor claims that arise from delays and interruptions in the
contract work caused by the acts, or failures to act, of the
contracting officer. Thisclauseis not applicableif the con-
tract otherwise specifically provides for an equitable
adjustment because of the delay or interruption; e.g., when
the Changes clause is applicable.

(b) The clause does not authorize the contracting officer
to order a suspension, delay, or interruption of the contract
work and it shall not be used as the basis or justification of
such an order.

(c) If the contracting officer has notice of an unordered
delay or interruption covered by the clause, the contracting
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officer shall act to end the delay or take other appropriate
action as soon as practicable.

(d) The contracting officer shal retain in the file a
record of al negotiations leading to any adjustment made
under the clause, and related cost or pricing data, or infor-
mation other than cost or pricing data.

42.1305 Contract clauses.

(@) The contracting officer shall insert the clause at
52.242-14, Suspension of Work, in solicitations and con-
tracts when a fixed-price construction or architect-engineer
contract is contempl ated.

(b)(1) The contracting officer may, when contracting by
negotiation, insert the clause at 52.242-15, Stop-Work
Order, in solicitations and contracts for supplies, services,
or research and development.

(2) If acost-reimbursement contract is contemplated,
the contracting officer shall use the clause with its
Alternate 1.

(c) The contracting officer shall insert the clause at
52.242-16, Stop-Work Order—Facilities, in solicitations
and contracts when afacilities acquisition contract or a con-
solidated facilities contract is contemplated.

(d) The contracting officer shall insert the clause at
52.242-17, Government Delay of Work, in solicitations and
contracts when a fixed-price contract is contemplated for
supplies other than commercia or modified-commercial
items. The clause use is optional when a fixed-price con-
tract is contemplated for services, or for supplies that are
commercia or modified-commercia items.

Subpart 42.14—Traffic and Transportation
M anagement

421401 General.

(@) The contract administration office (CAO) shall
ensure that instructions to contractors result in the most effi-
cient and economical use of carrier services and equipment.
If the transportation data regarding f.o.b. origin contracts is
insufficient for Government transportation management
purposes, the CAO shall obtain the data used in the evalua-
tion of offers.

(b) Transportation personnel assigned to or supporting
the CAO, or appropriate agency personnel, are responsible
for—

(1) Furnishing timely routings and releases for port
shipments;

(2) Monitoring shipments to provide for carload or
truckload quantities when practicable;

(3) Controlling and issuing U.S. Government bills of
lading (GBL's) and determining proper freight classification
descriptions;
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(4) Reviewing documentation to ensure the proper
distribution and validation of shipping documents;

(5) Developing, and advising on, transportation cost
differentials brought on by proposed changes in contract
terms; e.g., delivery schedules;

(6) Determining, for contract requirements, the size
and carrying capability of carrier equipment to transport
overdimensional and/or overweight supplies, hazardous
materials, or supplies requiring special shipping
arrangements,

(7) Developing information and reporting move-
ments that may be the basis for negotiating special rates for
volume movements or for rate adjustments (see
42.1402(b));

(8) Exercising control of irregularities in preserva-
tion, packing, loading, blocking and bracing, and other
causes contributing to loss and damage; sealing of carrier
equipment and documentation;

(9) Providing information on the use of transit
arrangements;

(10) Recommending, when appropriate, prepayment
by contractor for f.0.b. origin shipments or parcel post (see
47.303-17 and 42.1404);

(11) Recommending, when appropriate, the use of
commercia forms and procedures for small shipments of a
recurring nature if transportation costs do not exceed $100,
as authorized in 41 CFR 101-41.304-2 and, for the
Department of Defense (DOD), in Chapter 32, Defense
Traffic Management Regulation (DTMR) (AR 55-355,
NAVSUPINST 4600.70, AFM 75-2, MCO P-4600.14A,
DLAR 4500.3);

(12) Diverting, reconsigning, tracing, and expediting
shipments;

(13) Considering the capabilities of contractors for
meeting new or emergency requirements that arise during
the contract administration and using these capabilities
when appropriate; and

(14) Using routings through established consolida-
tion stations when it is in the Government’s interest.

(c) Civilian agencies shall consult and cooperate with
the Office of Transportation of the General Services
Administration (GSA) as required in 41 CFR 101-40. (See
47.105, Transportation assistance, for assistance to civilian
Government activities or to military installations.)

42.1402 Volume movements within the continental
United States.
(a)(1) For purposes of contract administration, a volume
movement is—
(i) In DOD, the aggregate of freight shipments
amounting to or exceeding 25 carloads, 25 truckloads, or
500,000 pounds, to move during the contract period from

one origin point for delivery to one destination point or area;
and

(if) In civilian agencies, 50 short tons (100,000
pounds) in the aggregate to move during the contract period
from one origin point for delivery to one destination point
or area.

(2) Transportation personnel assigned to or support-
ing the CAO, or appropriate agency personnel, shall report
planned and actual volume movements in accordance with
agency regulations. DOD activities report to the Military
Traffic Management Command (MTMC) under the Defense
Traffic Management Regulation (DTMR). Civilian agen-
cies report to GSA, Office of Transportation, or other
designated offices under the Federal Property Management
Regulations (FPMR), specifically 41 CFR 101-40.305-2.

(b) Reporting of volume movements permits MTMC
and GSA transportation personnel to determine the reason-
ableness of applicable current rates and, when appropriate,
to negotiate adjusted or modified rates.

42.1403 Shipping documents covering f.o.b. origin
shipments.

(a) Except as provided in 47.303-17, when a contract
specifies delivery of supplies f.0.b. origin with transporta-
tion costs to be paid by the Government, the contractor shall
make shipments on U.S. Government bills of lading
(GBL's), or on other shipping documents prescribed by
MTMC in the case of seavan containers, furnished by the
CAO or the appropriate agency transportation office. Each
agency shall establish appropriate procedures by which the
contractor shall obtain GBL's. The contracting officer shall
not authorize the contractor to ship on commercia bills of
lading for conversion to GBL's unless delivery is extremely
urgent and GBL's are not readily available.

(b) The possible application of reduced rates under sec-
tion 10721 of the Interstate Commerce Act for shipmentson
commercia bills of lading and the Commercia Bill of
Lading Notations clause are discussed at 47.104.

(©)(1) The limited authority for the use of commercial
forms and procedures to acquire freight or express trans-
portation for small shipments of a recurring nature when
transportation costs do not exceed $100, is prescribed in the
Transportation Documentation and Audit Regulation,
specifically 41 CFR 101-41.304-2.

(2) For DOD shipments, corresponding guidance is
in Chapter 32 of the DTMR.

42.1404 Shipments by parcel post or other classes of
mail.

42.1404-1 Parcel post digible shipments.

(a)(1) Useof parcel post or other classes of mail permits
direct movements from source of supply to the user, without
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the intermediate documentation that is required when sup-
plies are transported through depots or air or water
terminas. However, the use of parcel post and other classes
of mail shall be confined to deliveries of mailable matter
that meet the size, weight, and distance limitations pre-
scribed by the U.S. Postal Service. Parcel post eligible
shipments for overseas destinations will not be sent via
Small Package Delivery services or parcel post to CONUS
military air or water terminals. These shipments will be
mailed through the APO or FPO to the overseas user.
Contractors shall not divide delivery quantities into mail-
able parcels for the purpose of avoiding shipments by other
modes of transportation.

(2) When parcel post or other classes of mail are used
by contractors, they shall prepay the postage costs by using
their own mailing labels or stamps and include prepaid
postage costs as separate items in the invoices for supplies
shipped.

(b)(1) Authority for contractors to use indicia mail may
be obtained by submitting Postal Service (PS) Form 3601,
Application to Mail Without Affixing Postage Stamps, to
the U.S. Postal Service for approval following agency pro-
cedures. If approval is granted, the agency shall follow the
U.S. Postal Service permit requirements.

(2) When indicia mail is used, the contractor will be
provided with a completed PS Form 3601 and official
penalty permit imprint mailing labels, envelopes, or cards
printed on the top right side in a rectangular box: Postage
and Fees Paid (first line); Government Agency Name (sec-
ond line); and, the proper permit imprint number (G-000) on
the third line. These must also bear in the upper left corner
in every case the printed return address of the agency con-
cerned above the printed phrases “Official Business’ and
“Penalty for Private Use, $300.” The name and address of
aprivate person or firm shall not be shown.

() When a contractor uses the contractor’s own label
for making a shipment to a post office servicing military and
other agency consignees outside the United States, the con-
tractor shall stamp or imprint the parcel immediately above
the label in 1/4 inch block letters with (i) the name of the
agency and (ii) the words “Officia Mail-Contents for
Official Use-Exempt from Customs Requirements.” This
permits identification and expedites handling within the
postal system. Use of this marking does not eliminate the
reguirement for payment of postage by the contractor when
so required by the contract or when the contractor is to be
reimbursed for the cost of postage.

(d) Contractors may not insure shipments at
Government expense for the purpose of recovery in case of
loss and/or damage, except that minimum insurance
required for the purposes of obtaining receipts at point of
origin and upon delivery is authorized.
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42.1404-2 Contract clauses.

(8 The contracting officer shall insert the clause at
52.242-10, F.o.b. Origin—Government Bills of Lading or
Prepaid Postage, in solicitations and contracts when f.o.b.
origin shipments are to be made using Government bills of
lading or prepaid postage.

(b) The contracting officer shall insert the clause at
52.242-11, F.o.b. Origin—Government Bills of Lading or
Indicia Mail, in solicitations and contracts when f.o.b. ori-
gin shipments are to be made using Government bills of
lading or indiciamail, if indiciamail has been authorized by
the U.S. Postal Service.

42.1405 Discrepancies incident to shipment of
supplies.

(a) Discrepancies incident to shipment include overage,
shortage, loss, damage, and other discrepancies between the
quantity and/or condition of supplies received from com-
mercial carriers and the quantity and/or condition of these
supplies as shown on the covering bill of lading or other
transportation document. Regulations and procedures for
reporting and adjusting discrepancies in Government ship-
ments are in Subpart 40.7 of the Federal Property
Management Regulations (41 CFR 101-40.7). (Military
installations shall consult “Reporting of Transportation
Discrepancies in Shipments,” AR 55-38, NAVSUP INST
4610.33C, AFR 75-18, MCO P4610.19D, DLAR 4500.15.)

(b) Generaly, when the place of delivery isf.o.b. origin,
the Government consignee at destination is also accountable
for the supplies, and all claims or reports dealing with
discrepancies shall be initiated at that point in accordance
with the property accountability regulations of the agency
concerned.

(c) If suppliesare acquired on an f.o.b. destination basis,
any claim arising from a discrepancy occurring in transit is
a matter for settlement between the contractor and the car-
rier. However, the Government consignee shall—

(1) Notify the carrier of the discrepancy by noting the
exception on the carrier’s delivery receipt; and

(2) Furnish all available data to the CAO or appro-
priate agency office, which shall promptly transmit the data
to the contractor.

42.1406 Report of shipment (REPSHIP).

42.1406-1 Advance notice.

Military (and as required, civilian agency) storage and
distribution points, depots, and other receiving activities
require advance notice of shipments en route from contrac-
tors plants. Generally, this notification is required only for
classified material; sensitive, controlled, and certain other
protected material; explosives, and some other hazardous
materials, selected shipments requiring movement control;
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42.1503

or minimum carload or truckload shipments. It facilitates
arrangements for transportation control, labor, space, and
use of materials handling equipment at destination. Also,
timely receipt of notices by the consignee transportation
office precludes the incurring of demurrage and vehicle
detention charges.

42.1406-2 Contract clause.

The contracting officer shall insert the clause at
52.242-12, Report of Shipment (REPSHIP), in solicitations
and contracts when advance notice of shipment is required
for safety or security reasons, or where carload or truckload
shipments will be made to DoD installations or, as required,
to civilian agency facilities.

Subpart 42.15—Contractor Performance
I nformation

42.1500 Scope of subpart.

This subpart provides policies and establishes responsi-
bilities for recording and maintaining contractor
performance information. It implements Office of Federal
Procurement Policy Letter 92-5, Past Performance
Information. This subpart does not apply to procedures
used by agenciesin determining fees under award or incen-
tive fee contracts. However, the fee amount paid to
contractors should be reflective of the contractor's perfor-
mance and the past performance evaluation should closely
paralel the fee determinations.

42.1501 General.

Past performance information is relevant information,
for future source selection purposes, regarding a contrac-
tor's actions under previously awarded contracts. It
includes, for example, the contractor's record of conforming
to contract requirements and to standards of good work-
manship; the contractor's record of forecasting and
controlling costs, the contractor's adherence to contract
schedules, including the administrative aspects of perfor-
mance; the contractor's history of reasonable and
cooperative behavior and commitment to customer satisfac-
tion; and generally, the contractor's business-like concern
for the interest of the customer.

42.1502 Palicy.

(a) Except as provided in paragraph (b) of this section,
agencies shall prepare an evaluation of contractor perfor-
mance for each contract in excess of $1,000,000 (regardless
of the date of contract award) and for each contract in
excess of $100,000 beginning not later than January 1, 1998
(regardless of the date of contract award), at the time the
work under the contract is completed. In addition, interim
eva uations should be prepared as specified by the agencies

to provide current information for source selection pur-
poses, for contracts with a period of performance, including
options, exceeding one year. This evaluation is generally
for the entity, division, or unit that performed the contract.
The content and format of performance evaluations shall be
established in accordance with agency procedures and
should be tailored to the size, content, and complexity of the
contractual reguirements.

(b) Agencies shal not evaluate performance for con-
tracts awarded under Subparts 8.6 and 8.7. Agencies shall
evauate construction contractor performance and archi-
tect/engineer contractor performance in accordance with
36.201 and 36.604, respectively.

42.1503 Procedures.

(@) Agency procedures for the past performance evalua-
tion system shall generally provide for input to the
evaluations from the technical office, contracting office and,
where appropriate, end users of the product or service.

(b) Agency evaluations of contractor performance pre-
pared under this subpart shall be provided to the contractor
as soon as practicable after completion of the evaluation.
Contractors shall be given a minimum of 30 days to submit
comments, rebutting statements, or additional information.
Agencies shall provide for review at alevel above the con-
tracting officer to consider disagreements between the
parties regarding the evaluation. The ultimate conclusion
on the performance evaluation is a decision of the contract-
ing agency. Copies of the evaluation, contractor response,
and review comments, if any, shall be retained as part of the
evaluation. These evaluations may be used to support
future award decisions, and should therefore be marked
"Source Selection Information”. The completed evaluation
shall not be released to other than Government personnel
and the contractor whose performance is being evaluated
during the period the information may be used to provide
source selection information. Disclosure of such informa
tion could cause harm both to the commercial interest of the
Government and to the competitive position of the contrac-
tor being evauated as well as impede the efficiency of
Government operations. Evaluations used in determining
award or incentive fee payments may also be used to satisfy
the requirements of this subpart. A copy of the annual or
final past performance evaluation shall be provided to the
contractor as soon as it is finalized.

(c) Departments and agencies shall share past perfor-
mance information with other departments and agencies
when requested to support future award decisions. The
information may be provided through interview and/or by
sending the evaluation and comment documents to the
reguesting source selection official.

(d) Any past performance information systems, includ-
ing automated systems, used for maintaining contractor

(FAC 97-03) 42-27



42.1601

FEDERALACQUISITION REGULATION

performance information and/or evaluations should include
appropriate management and technical controls to ensure
that only authorized personnel have access to the data

(e) The past performance information shal not be
retained to provide source selection information for
longer than three years after completion of contract per-
formance.

Subpart 42.16—Small Business Contract
Administration

42.1601 General.

The contracting officer shall make every reasonable
effort to respond in writing within 30 days to any written
request to the contracting officer from a small business con-
cern with respect to a contract administration matter. Inthe
event the contracting officer cannot respond to the request
within the 30-day period, the contracting officer shall,
within the period, transmit to the contractor a written notifi-
cation of the specific date the contracting officer expectsto
respond. This provision shall not apply to a request for a
contracting officer decision under the Contract Disputes Act
of 1978 (41 U.S.C. 601-613).

Subpart 42.17—Forward Pricing Rate
Agreements

42.1701 Procedures.

(8 Negotiation of forward pricing rate agreements
(FPRA's) may be requested by the contracting officer or the
contractor or initiated by the administrative contracting offi-
cer (ACO). In determining whether or not to establish such
an agreement, the ACO should consider whether the bene-
fits to be derived from the agreement are commensurate
with the effort of establishing and monitoring it. Normally,
FPRA's should be negotiated only with contractors having a
significant volume of Government contract proposals. The
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cognizant contract administration agency shall determine
whether an FPRAwill be established.

(b) The ACO shall obtain the contractor's proposal and
require that it include cost or pricing data that are accurate,
complete, and current as of the date of submission. The
ACO shall invite the cognizant contract auditor and con-
tracting offices having a significant interest to participate in
developing a Government objective and in the negotiations.
Upon completing negotiations, the ACO shall prepare a
price negotiation memorandum (PNM) (see 15.406-3) and
forward copies of the PNM and FPRAto the cognizant audi-
tor and to al contracting offices that are known to be
affected by the FPRA. A Certificate of Current Cost or
Pricing Data shall not be required at this time (see 15.407-
3(c)).

(c) The FPRAshall provide specific terms and conditions
covering expiration, application, and data requirements for
systematic monitoring to ensure the validity of the rates.
The agreement shall provide for cancellation at the option
of either party and shall require the contractor to submit to
the ACO and to the cognizant contract auditor any signifi-
cant change in cost or pricing data.

(d) When an FPRAIs invalid, the contractor should sub-
mit and negotiate a new proposal to reflect the changed
conditions. If an FPRA has not been established or has
been invalidated, the ACO will issue aforward pricing rate
recommendation (FPRR) to buying activities with docu-
mentation to assist negotiators. In the absence of an FPRA
or FPRR, the ACO shall include support for rates utilized.

(e) The ACO may negotiate continuous updates to the
FPRA. The FPRA will provide specific terms and condi-
tions covering notification, application, and data
requirements for systematic monitoring to ensure the valid-
ity of the rates.
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43.203 Changeorder accounting procedures.

(@) Contractors' accounting systems are seldom
designed to segregate the costs of performing changed
work. Therefore, before prospective contractors submit
offers, the contracting officer should advise them of the pos-
sible need to revise their accounting procedures to comply
with the cost segregation requirements of the Change Order
Accounting clause at 52.243-6.

(b) Thefollowing categories of direct costs normally are
segregable and accountable under the terms of the Change
Order Accounting clause:

(1) Nonrecurring costs (e.g., engineering costs and
costs of obsolete or reperformed work).

(2) Costs of added distinct work caused by the
change order (e.g., new subcontract work, new prototypes,
or new retrofit or backfit kits).

(3) Costs of recurring work (e.g., labor and material
costs).

43.204 Administration.

(8 Change order documentation. When change orders
are not forward priced, they require two documents. the
change order and a supplemental agreement reflecting the
resulting equitable adjustment in contract terms. If an equi-
table adjustment in the contract price or delivery terms or
both can be agreed upon in advance, only a supplemental
agreement need be issued, but administrative changes and
changes issued pursuant to a clause giving the Government
a unilateral right to make a change (e.g., an option clause)
initially reguire only one document.

(b) Definitization. (1) Contracting officersshall negoti-
ate equitable adjustments resulting from change orders in
the shortest practicable time.

(2) Administrative contracting officers negotiating
equitable adjustments by delegation under 42.302(b)(1),
shall obtain the contracting officer's concurrence before
adjusting the contract delivery schedule.

(3) Contracting offices and contract administration
offices, as appropriate, shall establish suspense systems
adequate to ensure accurate identification and prompt defin-
itization of unpriced change orders.

(4) The contracting officer shall ensure that a cost
analysisis made, if appropriate, under 15.404-1(c) and shall
consider the contractor’s segregable costs of the change, if
available. If additional funds are required as aresult of the
change, the contracting officer shall secure the funds before
making any adjustment to the contract.

(5) When the contracting officer requires afield pric-
ing review of reguests for equitable adjustment, the
contracting officer shall provide a list of any significant
contract events which may aid in the analysis of the request.
Thislist should include—

(i) Date and dollar amount of contract award
and/or modification;

(if) Date of submission of initial contract proposal
and dollar amount;

(iii) Date of alleged delays or disruptions;

(iv) Performance dates as scheduled at date of
award and/or modification;

(v) Actual performance dates,

(vi) Date entitlement to an equitable adjustment
was determined or contracting officer decision was ren-
dered if applicable;

(vii) Date of certification of the request for adjust-
ment if certification is required; and

(viii) Dates of any pertinent Government actions
or other key events during contract performance which may
have an impact on the contractor's request for equitable
adjustment.

(c) Complete and final equitable adjustments. To avoid
subsequent controversies that may result from a supplemen-
tal agreement containing an equitable adjustment as the
result of a change order, the contracting officer should—

(1) Ensure that al elements of the equitable adjust-
ment have been presented and resolved; and

(2) Include, in the supplemental agreement, a release
similar to the following:

CONTRACTOR’S STATEMENT OF RELEASE

In consideration of the modification(s) agreed to herein as com-
plete equitable adjustments for the Contractor’'s

(describe) “proposal(s) for adjustment,” the
Contractor hereby releases the Government from any and all
liability under this contract for further equitable adjustments
attributable to such facts or circumstances giving rise to the

“proposal(s) for adjustment” (except for ).

43.205 Contract clauses.

(8)(1) The contracting officer shall insert the clause at
52.243-1, Changes—Fixed-Price, in solicitations and con-
tracts when a fixed-price contract for supplies is
contemplated.

(2) If therequirement isfor services, other than archi-
tect-engineer or other professional services, and no supplies
are to be furnished, the contracting officer shal use the
clause with its Alternate .

(3) If the requirement is for services (other than
architect-engineer services, transportation, or research and
development) and supplies are to be furnished, the contract-
ing officer shall use the clause with its Alternate I1.

(4) If the requirement is for architect-engineer or
other professional services, the contracting officer shall use
the clause with its Alternate I11.
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(5) If the requirement is for transportation services,
the contracting officer shall use the clause with its
Alternate IV.

(6) If itisdesired toincludethe clausein solicitations
and contracts when a research and development contract is
contemplated, the contracting officer shall use the clause
with its Alternate V.

(b)(1) The contracting officer shall insert the clause at
52.243-2, Changes—Cost-Reimbursement, in solicitations
and contracts when a cost-reimbursement contract for sup-
pliesis contemplated.

(2) If the requirement is for services and no supplies
are to be furnished, the contracting officer shall use the
clause with its Alternate 1.

(3) If therequirement isfor services and supplies are
to be furnished, the contracting officer shall use the clause
with its Alternate |1.

(4) If the requirement is for construction, the con-
tracting officer shall use the clause with its Alternate 111.

(5) If afacilities contract is contemplated, the con-
tracting officer shall use the clause with its Alternate I V.

(6) If itisdesiredtoincludethe clausein solicitations
and contracts when a research and development contract is
contemplated, the contracting officer shall use the clause
with its Alternate V.

(c) The contracting officer shall insert the clause at
52.243-3, Changes—Time-and-Materials or Labor-Hours,
in solicitations and contracts when a time-and-materials or
[abor-hour contract is contemplated.

(d) The contracting officer shall insert the clause at
52.243-4, Changes, in solicitations and contracts for—

(1) Dismantling, demolition, or removal of improve-
ments; and

(2) Construction, when a fixed-price contract is con-
templated and the contract amount is expected to exceed the
simplified acquisition threshold.

(e) The contracting officer shall insert the clause at
52.243-5, Changes and Changed Conditions, in solicitations
and contracts for construction, when the contract amount is
not expected to exceed the simplified acquisition threshold.

43-4

(f) The contracting officer may insert a clause, substan-
tially the same as the clause at 52.243-6, Change Order
Accounting, in solicitations and contracts for supply and
research and development contracts of significant technical
complexity, if numerous changes are anticipated. The clause
may be included in solicitations and contracts for construc-
tion if deemed appropriate by the contracting officer.

Subpart 43.3—Forms

43301 Useof forms.

(8(1) The Standard Form 30 (SF 30), Amendment of
Solicitation/Modification of Contract, shall (except for the
options stated in 43.301(a)(2) or actions processed under
Part 15) be used for—

(i) Any amendment to a solicitation;

(ii) Change orders issued under the Changes
clause of the contract;

(iii) Any other unilateral contract modification
issued under a contract clause authorizing such modifica-
tion without the consent of the contractor;

(iv) Administrative changes such as the correction
of typographical mistakes, changesin the paying office, and
changes in accounting and appropriation data;

(v) Supplementa agreements (see 43.103); and

(vi) Removal, reinstatement, or addition of funds
to acontract.

(2) The SF 30 may be used for—

(i) Madifications that change the price of con-
tracts for the acquisition of petroleum as a result of
economic price adjustment;

(if) Termination notices; and

(iii) Purchase order modifications as specified in
13.302-3.

(3) If it is anticipated that a change will result in a
price change, the estimated amount of the price change shall
not be shown on copies of SF 30 furnished to the contractor.

(b) The Optiona Form 336 (OF 336), Continuation
Sheet, or a blank sheet of paper, may be used as a continu-
ation sheet for a contract modification.
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(c) Contract clause. The contracting officer shall insert
in solicitations and contracts the clause at 52.247-41, C.&f.
Destination, when the delivery term is c.& f. destination.

47.303-14 C.i.f. destination.

(@) Explanation of delivery term. “C.i.f. destination”
means free of expense to the Government delivered on
board the ocean vessdl to the specified point of destination,
with the cost of transportation and marine insurance paid by
the contractor.

(b) Contractor responsibilities.  The contractor’s
responsihilities are the same as those listed in 47.303-13(b),
except that, in addition, the contractor shall obtain and dis-
patch to the Government an insurance policy or certificate
providing the amount and extent of marine insurance cover-
age specified in the contract or agreed upon by the
Government contracting officer.

(c) Contract clause. The contracting officer shall insert
in solicitations and contracts the clause at 52.247-42, C.i f.
Destination, when the delivery term is c.i.f. destination.

47.303-15 F.o.b. designated air carrier’s terminal,
point of exportation.

(8) Explanation of delivery term. “F.o0.b. designated air
carrier’s terminal, point of exportation” means free of
expense to the Government loaded aboard the aircraft, or
delivered to the custody of the air carrier (if only the air car-
rier performs the loading), at the air carrier's terminal
specified in the contract.

(b) Contractor responsibilities. The contractor shall—

(1)(i) Pack and mark the shipment to comply with
contract specifications; or

(if) In the absence of specifications, prepare the
shipment for air transportation in conformance with carrier
requirements to protect the goods and to ensure assessment
of the lowest applicable transportation charge;

(2)(i) Deliver the shipment in good order and condi-
tion into the conveyance of the carrier, or to the custody of
the carrier (if only the carrier performs the loading), at the
point of delivery and on the date or within the period spec-
ified in the contract; and

(ii) Pay and bear all applicable charges up to this
point;

(3) Provide aclean Government bill of lading and/or
air wayhbill;

(4) Be responsible for any loss of and/or damage to
the goods occurring before delivery of the goods to the point
specified in the contract; and

(5) At the Government’s request and expense, assist
in obtaining the documents required for the purpose of
exportation.

(c) Contract clause. The contracting officer shall insert
in solicitations and contracts the clause at 52.247-43. F.o.b.

Designated Air Carrier’s Terminal, Point of Exportation,
when the delivery term isf.0.b. designated air carrier’ster-
minal, point of exportation.

47.303-16 F.o.b. designated air carrier’'s terminal,
point of importation.

(a) Explanation of delivery term. “F.o0.b. designated air
carrier’s terminal, point of importation” means free of
expense to the Government delivered to the air carrier’ster-
minal at the point of importation specified in the contract.

(b) Contractor responsibilities. The contractor shall—

(D(i) Pack and mark the shipment to comply with
contract specifications; or
(ii) In the absence of specifications, prepare the
shipment for air transportation in conformance with carrier
requirements to protect the goods;
(2) Prepare and distribute bills of lading or air way-
bills;
(3)(i) Deliver the shipment in good order and condi-
tion to the point of delivery specified in the contract; and
(if) Pay and bear &l charges incurred up to the
point of delivery specified in the contract, including trans-
portation costs; export, import, or other fees or taxes; cost of
landing, if any; customs duties; and costs of certificates of
origin, consular invoices, or other documents that may be
required for exportation or importation; and
(4) Be responsible for any loss of and/or damage to
the goods until delivery of the goods to the Government at
the designated air carrier’sterminal.

(c) Contract clause. The contracting officer shall insert
in solicitations and contracts the clause at 52.247-44, F.o.b.
Designated Air Carrier's Terminal, Point of Importation,
when the delivery term isf.o.b. designated air carrier’ster-
minal, point of importation.

47.303-17 Contractor-prepaid commercial bills of
lading, small package shipments.

(& If it is advantageous to the Government, the con-
tracting officer may authorize the contractor to ship
supplies, which have been acquired f.o.b. origin, to domes-
tic destinations, including DOD air and water terminals by
common carriers on commercial bills of lading. Such ship-
ments shall not exceed 150 pounds by commercial air or
1,000 pounds by other commercia carriers and shall not
have a security classification.

(b) The contracting officer may authorize the shipments
under paragraph (a) of this subsection to be consolidated
with the contractor’s own prepaid shipments for delivery to
one or more destinations, if al appropriate f.o.b. origin
shipments under one or more Government contracts have
been consolidated initially. The contractor may be autho-
rized to consolidate less-than-carload or less-than-truckload
Government shipments with its own shipments so that the
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Government can take advantage of lower carload or truck-
load freight costs. The Government shall assume its pro
rata share of the combined shipment cost. Agency trans-
portation personnel shall evaluate overal transportation
costs before authorizing any movement to ensure savingsto
the Government consistent with other contract and traffic
management considerations. When consolidation is autho-
rized, a copy of the commercial bill of lading shall be
mailed promptly to each consignee.

(c) Shipments under prepaid commercia bills of lading,
as authorized in paragraph (a) of this subsection, do not
require a contract modification. Unless otherwise provided
in the contract, the supplies move for the account of, and at
the risk of, the Government. The supplies become
Government property when loaded on the carrier’s equip-
ment and the contractor has obtained the carrier’s receipt.
The contractor pays the transportation charges and is reim-
bursed by the Government. Loss or damage claims shall be
processed in accordance with agency regulations.

(d) The contractor’s invoice for reimbursement by the
Government shall show the prepaid transportation charges
as agreed (see paragraph (b) of this subsection), as a sepa-
rateitem for each individual shipment. The contractor shall
support the transportation charges with a copy of the car-
rier's receipted freight bill or other evidence of receipt,
except asfollows:

(1) A Government agency may determine that
receipted freight bills or other evidence of receipt are not
required for transportation charges of $100 or less.

(2) A Government agency may pay an invoiced but
unsupported transportation charge of $250 or less per trans-
action (i.e, purchase, invoice, or aggregate billing or
payment for multiple purchases), if—

(i) The contractor cannot reasonably provide a
receipted freight bill; and

(if) The agency has determined that the charges
are reasonable. Determination of reasonableness may be
based on—

(A) Past experience (authenticated transporta-
tion charges for similar shipments);

(B) Ratechecks;

(C) Copies of previous freight bills submitted
by the contractor; or

(D) Other information submitted by the con-
tractor to substantiate the amount claimed.

(3) Receipted freight bills in support of invoiced
transportation charges of $100 or less are not required for
reimbursement by the Government, if—

(i) The underlying contract specifies retention by
the contractor of all records for at least 3 years after fina
payment under the contract; and

(if) The contractor agrees to furnish evidence of
payment when requested by the Government.

47-16

(e) Shipments and invoices shall not be split to reduce
transportation charges to $100 or less per transaction as a
means of avoiding the required documented support for the
charges. See paragraph (d)(2) of this subsection for unsup-
ported transportation charges of $250 or less.

(f) The contracting officer shall insert the clause at
52.247-65, F.o.b. Origin, Prepaid Freight-Small Package
Shipments, in solicitations and contracts when f.o.b. origin
shipments are to be made.

47.304 Determination of delivery terms.

47.304-1 General.

(8 The contracting officer shall determine f.0.b. terms
generaly on the basis of overall costs, giving due consider-
ation to the criteria given in 47.304.

(b) Solicitations shall specify whether offerors must
submit offers f.o.b. origin, f.o.b. destination, or both; or
whether offerors may choose the basis on which they make
an offer. The contracting officer shall consider the most
advantageous delivery point, such as—

(1) Fo.b. origin, carrier’s equipment, wharf, or spec-
ified freight station near contractor’s plant; or

(2) F.o.b. destination.

(¢) Indetermining whether f.0.b. origin or f.o.b. destina
tion is more advantageous to the Government, the
contracting officer shall consider the availability of lower
freight rates (Government rate tenders) to the Government
for f.o.b. origin acquisitions. F.o.b. origin contracts also
present other desirable traffic management features, in that
they—

(1) Permit use of transit privileges (see 47.305-13);

(2) Permit diversions to new destinations without
price adjustment for transportation (see 47.305-11);

(3) Facilitate use of special routings or types of
equipment (e.g., circuitous routing or oversize shipments)
(see 47.305-14);

(4) Facilitate, if necessary, use of premium cost trans-
portation and permit Government-controlled transportation;

(5) Permit negotiations for reduced freight rates (see
47.104-1(b)); and

(6) Permit use of small shipment consolidation
stations.

(d) When destinations are tentative or unknown, the
solicitation shall be f.0.b. origin only (see 47.305-5).

(e) When the size or quantity of supplies with confiden-
tial or higher security classification requires commercial
transportation services, the contracting officer shall gener-
aly specify f.o.b. origin acquisitions.

(f) When acceptance must be at destination, solicitation
shall be on an f.o0.b. destination only basis.

(g) Following are examples of situations when solicita
tions shall normally be on an f.0.b. destination only basis
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Sec. 49.206 Settlement proposals.
49.000 Scope of part. 49.206-1 Submission of settlement proposals.
49,00l Definitions. 49.206-2 Basesfor settlement proposals.
49.002 Applicability. 49.206-3  Submission of inventory schedules.
49.207 Limitation on settlements.
Subpart 49.1—General Principles 49.208 Equitable adjustment after partial termination.
49.100 Scope of subpart.
49.101 Aduthorities and responsibilities. Subpart 49.3—Additional Principlesfor Cost-Reimbursement
49.102 Notice of termination. Contracts Terminated for Convenience
49.103 Methods of settlement. 49.301 General.
49.104 Duties of prime contractor after receipt of notice of 49.302 Discontinuance of vouchers.
termination. 49.303 Procedure after discontinuing vouchers.
49.105 Duties of termination contracting officer after 49.303-1 Submission of settlement proposal.
issuance of notice of termination. 49.303-2 Submission of inventory schedules.
49.105-1 Termination status reports. 49.303-3  Audit of settlement proposal.
49.105-2 Release of excess funds. 49.303-4 Adjustment of indirect costs.
49.105-3 Termination casefile. 49.303-5 Final settlement.
49.105-4 Cleanup of construction site. 49.304 Procedure for partia termination.
49106  Fraud or other criminal conduct. 49.304-1  General.
49.107  Audit of prime contract settlement proposals and sub- 49.304-2  Submission of settlement proposal (fee only).
contract settlements. 49.304-3 Submission of vouchers.
49.108  Settlement of subcontract settlement proposals. 49.305  Adjustment of fee.
49.108-1 Subcontractor'srights. 49.305-1 General.
49.108-2  Prime contractor's rights and obligations. 49.305-2  Construction contracts.
49.108-3  Settlement procedure.
49.108-4  Authorization for subcontract settlements without Subpart 49.4—Termination for Default
approval or ratification. 49.401 General.
49.108-5 Recognition of judgments and arbitration awards. 49.402 Termination of fixed-price contracts for default.
49.108-6 Delay in settling subcontractor settlement proposals. 49.402-1 The Government's right.
49.108-7 Government assistance in settling subcontracts. 49.402-2  Effect of termination for default.
49.108-8  Assignment of rights under subcontracts. 49.402-3  Procedure for defaullt.
49.109 Settlement agreements. 49.402-4  Procedurein lieu of termination for default.
49.109-1 Generd. 49.402-5 Memorandum by the contracting officer.
49.109-2 Reservations. 49.402-6  Repurchase against contractor's account.
49.109-3  Government property. 49.402-7  Other damages.
49.109-4 No-cost settlement. 49.403 Termination of cost-reimbursement contracts for
49.109-5 Partial settlements. default.
49.109-6  Joint settlement of two or more settlement proposals. 49.404  Surety-takeover agreements.
49.109-7  Settlement by determination. 49.405 Completion by another contractor.
49110  Seftlement negotiation memorandum. 49.406  Liquidation of liability.
49.111 Review of proposed settlements.
49.112 Payment. Subpart 49.5—Contract Termination Clauses
49.112-1 Partial payments. 49.501 General.
49.112-2  Final payment. 49.502 Termination for convenience of the Government.
49.113 Cost principles. 49.503 Termination for convenience of the Government and
49.114 Unsettled contract changes. default.
49.115 Settlement of terminated incentive contracts. 49.504 Termination of fixed-price contracts for default.

49.505 Other termination clauses.
Subpart 49.2—Additional Principlesfor Fixed-Price

Contracts Terminated for Convenience Subpart 49.6—Contract Termination Formsand Formats
49.201 General. 49.601 Notice of termination for convenience.
49.202 Profit. 49.601-1 Telegraphic notice.
49.203 Adjustment for loss. 49.601-2 Letter notice.
49.204 Deductions. 49.602 Forms for settlement of terminated contracts.
49.205 Completed end items. 49.602-1 Termination settlement proposal forms.
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49.602-2 Inventory schedule forms.

49.602-3  Schedule of accounting information.

49.602-4 Partial payments.

49.602-5 Settlement agreement.

49.603 Formats for termination for convenience settlement

agreements.

Fixed-price contracts—compl ete termination.

Fixed-price contracts—partial termination.

Cost-reimbursement contracts—complete

termination, if settlement includes cost.

49.603-4 Cost-reimbursement contracts—complete
termination, with settlement limited to fee.

49.603-5 Cost-reimbursement contracts—partial termination.

49.603-1
49.603-2
49.603-3

49.603-6 No-cost settlement agreement—compl ete
termination.

49.603-7 No-cost settlement agreement—partial termination.

49.603-8 Fixed-price contracts—settlements with subcontrac-
torsonly.

49.603-9  Settlement of reservations.

49.604 Release of excess funds under terminated contracts.

49.605 Request to settle subcontractor settlement proposals.

49.606 Granting subcontract settlement authorization.

49.607 Delinquency notices.

49.000 Scope of part.

This part establishes policies and procedures relating to
the complete or partia termination of contracts for the con-
venience of the Government or for default. It prescribes
contract clauses relating to termination and excusable delay
and includes instructions for using termination and settle-
ment forms.

49.001 Definitions.

“Claim,” as used in this part, means the same as the lan-
guagein 33.201.

“Continued portion of the contract,” as used in this part,
means the portion of a partially terminated contract that the
contractor must continue to perform.

“Effective date of termination” means the date on which
the notice of termination requires the contractor to stop per-
formance under the contract. If the termination notice is
received by the contractor subseguent to the date fixed for
termination, then the effective date of termination meansthe
date the notice is received.

“Other work,” as used in this part, means any current or
scheduled work of the contractor, whether Government or
commercial, other than work related to the terminated con-
tract.

“Partial termination” means the termination of a part, but
not al, of the work that has not been completed and
accepted under a contract.

“Settlement agreement,” as used in this part, means a
written agreement in the form of an amendment to a contract
settling all or a severable portion of a settlement proposal.

49-2

“Settlement proposal,” as used in this part, means a pro-
posal for effecting settlement of a contract terminated in
whole or in part, submitted by a contractor or subcontractor
in the form, and supported by the data, required by this part.
A settlement proposal is included within the generic mean-
ing of the word “claim” under false claims acts (see 18
U.S.C. 287 and 31 U.S.C. 3729).

“Terminated portion of the contract” means the portion
of aterminated contract that relates to work or end items not
completed and accepted before the effective date of termi-
nation that the contractor is not to continue to perform. For
construction contracts that have been completely terminated
for convenience, it means the entire contract, notwithstand-
ing the completion of, and payment for, individua items of
work before termination.

“Termination contracting officer” means a contracting
officer who is settling terminated contracts (see
“Contracting officer” in 2.1).

“Termination inventory” means the same as the language
in 45.601.

“Unsettled contract change” means any contract change
or contract term for which a definitive modification is
required but has not been executed.

49.002 Applicability.

(@) This part applies to contracts that provide for termi-
nation for the convenience of the Government or for the
default of the contractor (see also 13.302-4).

(b) Contractors shall use this part, unless inappropriate,
to settle subcontracts terminated as a result of modification
of prime contracts. The contracting officer shall use this
part as aguide in evaluating settlements of subcontracts ter-
minated for the convenience of a contractor whenever the
settlement will be the basis of a proposal for reimbursement
from the Government under a cost-reimbursement contract.

(c) The contracting officer may use this part in deter-
mining an equitable adjustment resulting from a
modification under the Changes clause of any contract,
except cost-reimbursement contracts.

(d) When action to be taken or authority to be exercised
under this part depends upon the “amount” of the settlement
proposal, that amount shall be determined by deducting
from the gross settlement proposed the amounts payable for
completed articles or work at the contract price and amounts
for the settlement of subcontractor settlement proposals.
Credits for retention or other disposal of termination inven-
tory and amounts for advance or partial payments shall not
be deducted.

Subpart 49.1—General Principles

49.100 Scope of subpart.
(@) Thissubpart deals with—



FAC 97-03 FEBRUARY 9, 1998

PART 49—TERMINATION OF CONTRACTS

49.502

completion of the work, except to the extent that they are
excusable under the contract.

(3) If the contract proceeds have been assigned to a
financing institution, the surety may not be paid from
unpaid earnings, unless the assignee consents to the pay-
ment in writing.

(4) The surety shall not be paid any amount in excess
of its total expenditures necessarily made in completing the
work and discharging its liabilities under the payment bond
of the defaulting contractor. Furthermore, payments to the
surety to reimburse it for discharging itsliabilities under the
payment bond of the defaulting contractor shall be only on
authority of—

(i) Mutual agreement between the Government,
the defaulting contractor, and the surety;

(ii) Determination of the Comptroller General as
to payee and amount; or

(iii) Order of a court of competent jurisdiction.

49.405 Completion by another contractor.

If the surety does not arrange for completion of the con-
tract, the contracting officer normally will arrange for
completion of the work by awarding a new contract based
on the same plans and specifications. The new contract
may be the result of sealed bidding or any other appropriate
contracting method or procedure. The contracting officer
shall exercise reasonable diligence to obtain the lowest
price available for completion.

49.406 Liquidation of liability.

The contract providesthat the contractor and the surety are
liable to the Government for resultant damages. The con-
tracting officer shall use al retained percentages of progress
payments previousy made to the contractor and any progress
payments due for work completed before the termination to
liquidate the contractor's and the surety’s liability to the
Government. If the retained and unpaid amounts are insuffi-
cient, the contracting officer shall take stepsto recover the
additional sum from the contractor and the surety.

Subpart 49.5—Contract Termination Clauses

49.501 General.

This subpart prescribes the principal contract termination
clauses. This subpart does not apply to contracts that use the
clause at 52.213-4, Terms and Conditions—Simplified
Acquisitions (Other Than Commercial Items). For contracts
for the acquisition of commercial items, this part provides
administrative guidance which may be followed when it is
consistent with the requirements and procedures in the clause
at 52.212-4, Contract Terms and Conditions - Commercial
Items. In appropriate cases, agencies may authorize the use
of special purpose clauses, if consistent with this chapter.

49502 Termination for convenience of the Gover nment.

(a) Fixed-price contracts of $100,000 or less (short
form)—(1) General use. The contracting officer shall
insert the clause at 52.249-1, Termination for Convenience
of the Government (Fixed-Price) (Short Form), in solicita-
tions and contracts when a fixed-price contract is
contemplated and the contract amount is expected to be
$100,000 or less, except—

(i) If useof the clause at 52.249-4, Termination for
Convenience of the Government (Services) (Short Form) is
appropriate,

(if) In contracts for research and development
work with an educational or nonprofit institution on a no-
profit basis,

(iii) In contracts for architect-engineer services, or

(iv) If one of the clauses prescribed or cited at
49.505(a), (b), or (), is appropriate.

(2) Dismantling and demolition. If the contract is
for dismantling, demolition, or removal of improvements,
the contracting officer shall use the clause with its
Alternatell.

(b) Fixed-price contracts over $100,000—(1)(i) General
use. The contracting officer shall insert the clause at
52.249-2, Termination for Convenience of the Government
(Fixed-Price), in solicitations and contracts when a fixed-
price contract is contemplated and the contract amount is
expected to be over $100,000, except in contracts for

(A) Dismantling and demoalition,

(B) Research and development work with an
educational or nonprofit ingtitution on a no-profit basis, or

(C) Architect-engineer services; it shall not be
used if the clause at 52.249-4, Termination for Convenience
of the Government (Services) (Short Form), is appropriate
(see 49.502(c)), or one of the clauses prescribed or cited at
49.505(a), (b), or (€), is appropriate.

(if) Construction. If the contract is for construc-
tion, the contracting officer shall use the clause with its
Alternate l.

(iii) Partial payments. If the contract is with an
agency of the U.S. Government or with State, local, or for-
eign governments or their agencies, and if the contracting
officer determines that the requirement to pay interest on
excess partial payments is inappropriate, the contracting
officer shall use the clause with its Alternate II. In such
contracts for construction, the contracting officer shall use
the clause with its Alternate I11.

(2) Dismantling and demolition. The contracting
officer shall insert the clause at 52.249-3, Termination for
Convenience of the Government (Dismantling, Demolition,
or Removal of Improvements) in solicitations and contracts
for dismantling, demolition, or removal of improvements,
when afixed-price contract is contemplated and the contract
amount is expected to be over $100,000. If the contract is
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with an agency of the U.S. Government or with State, local,
or foreign governments or their agencies, and if the con-
tracting officer determines that the requirement to pay
interest on excess partial paymentsisinappropriate, the con-
tracting officer shall use the clause with its Alternate I.

(c) Service contracts (short form). The contracting offi-
cer shal insert the clause at 52.249-4, Termination for
Convenience of the Government (Services) (Short Form), in
solicitations and contracts for services, regardless of value,
when a fixed-price contract is contemplated and the con-
tracting officer determines that because of the kind of
services required, the successful offeror will not incur sub-
stantial charges in preparation for and in carrying out the
contract, and would, if terminated for the convenience of
the Government, limit termination settlement chargesto ser-
vices rendered before the date of termination. Examples of
services where this clause may be appropriate are contracts
for rental of unreserved parking space, laundry and
drycleaning, etc.

(d) Research and development contracts. The contract-
ing officer shall insert the clause at 52.249-5, Termination
for the Convenience of the Government (Educational and
Other Nonprofit Institutions), in solicitations and contracts
when either afixed-price or cost-reimbursement contract is
contemplated for research and development work with an
educational or nonprofit institution on a nonprofit or no-fee
basis.

(e) Subcontracts—(1) General use. The prime contrac-
tor may find the clause at 52.249-1, Termination for
Convenience of the Government (Fixed-Price) (Short
Form), or at 52.249-2, Termination for Convenience of the
Government (Fixed-Price), as appropriate, suitable for use
in fixed-price subcontracts, except as noted in subparagraph
(e)(2) of this section; provided, that the relationship
between the contractor and subcontractor is clearly indi-
cated. Inapplicable conditions (e.g., paragraph (d)) in
52.249-2 should be deleted and the periods reduced for sub-
mitting the subcontractor’s termination settlement proposal
(e.g., 6 months), and for requesting an equitable price
adjustment (e.g., 45 days).

(2) Research and development. The prime contractor
may find the clause at 52.249-5, Termination for the
Convenience of the Government (Educational and Other
Nonprofit Institutions), suitable for use in subcontracts
placed with educational or nonprofit institutions on a no-
profit or no-fee basis, provided, that the relationship
between the contractor and subcontractor is clearly indi-
cated. Inapplicable conditions (e.g., paragraph (h)) should
be deleted, the period for submitting the subcontractor’s ter-
mination settlement proposal should be reduced (e.g., 6
months), the subcontract should be placed on a no-profit or
no-fee basis, and the subcontract should incorporate or be
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negotiated on the basis of the cost principles in Part 31 of
the Federal Acquisition Regulation.

49.503 Termination forconvenience of the Gover nment
and default.

(@) Cost-reimbursement contracts—1) General use.
The contracting officer shall insert the clause at 52.249-6,
Termination (Cost Reimbursement), in solicitations and
contracts when a cost-reimbursement contract is contem-
plated, except in contracts for architect-engineer services
and for research and development with an educational or
nonprofit institution on a no-fee basis.

(2) Construction. If the contract is for construction,
the contracting officer shall use the clause with its
Alternate I.

(3) Partial payments. If the contract is with an
agency of the U.S. Government or with State, local, or for-
eign governments or their agencies, and if the contracting
officer determines that the requirement to pay interest on
excess partial payments is inappropriate, the contracting
officer shall use the clause with its Alternate Il. In such
contracts for construction, the contracting officer shall use
the clause with its Alternate I11.

(4) Time-and-material and labor-hour contracts. If
the contract is a time-and-material or labor-hour contract,
the contracting officer shall use the clause with its
Alternate IV. If the contract is with an agency of the U.S.
Government or with State, local, or foreign governments or
their agencies, and if the contracting officer determines that
the requirement to pay interest on excess partial paymentsis
inappropriate, the contracting officer shall use the clause
with its Alternate V.

(b) Fixed-price contracts. The contracting officer shall
insert the clause at 52.249-7, Termination (Fixed-Price
Architect-Engineer), in solicitations and contracts for archi-
tect-engineer services, when a fixed-price contract is
contemplated.

(c) Subcontracts. The prime contractor may find the
clause at 52.249-6, Termination (Cost-Reimbursement),
suitable for use in cost-reimbursement subcontracts; pro-
vided, that the relationship between the contractor and
subcontractor is clearly indicated. Inapplicable conditions
(e.g., paragraphs (e), (j) and (n)) should be deleted and the
period for submitting the subcontractor’s termination settle-
ment proposal should be reduced (e.g., 6 months).

49.504 Termination of fixed-price contracts for
default.

(a)(1) Supplies and services. The contracting officer
shall insert the clause at 52.249-8, Default (Fixed-Price
Supply and Service), in solicitations and contracts when
a fixed-price contract is contemplated and the contract
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Scope of part.

Scope of subpart.

Using Part 52.

Incorporating provisions and clauses.

Identification of provisions and clauses.

Procedures for modifying and completing provisions
and clauses.

Procedures for using alternates.

[Reserved]

Provisions and clauses prescribed in Subpart 52.1.

Subpart 52.2—Text of Provisionsand Clauses

52.200

52.201

52.202-1
52.203-1
52.203-2
52.203-3
52.203-4
52.203-5
52.203-6

52.203-7
52.203-8

52.203-9
52.203-10

52.203-11

52.203-12

52.204-1
52.204-2
52.204-3
52.204-4
52.204-5
52.204-6

Scope of subpart.

[Reserved]

Definitions.

[Reserved]

Certificate of Independent Price Determination.
Gratuities.

[Reserved]

Covenant Against Contingent Fees.

Restrictions on Subcontractor Sales to the
Government.

Anti-Kickback Procedures.

Cancellation, Rescission, and Recovery of Funds for
Illegal or Improper Activity.

[Reserved]

Price or Fee Adjustment for Illegal or Improper
Activity.

Certification and Disclosure Regarding Payments to
Influence Certain Federal Transactions.

Limitation on Payments to Influence Certain Federal
Transactions.

Approval of Contract.

Security Requirements.

Taxpayer |dentification.

Printing/Copying Double-Sided on Recycled Paper.
Women-Owned Business.

Contractor |dentification Number—Data Universal
Numbering System (DUNS) Number.

52.205—52.206 [Reserved]

52.207-1
52.207-2
52.207-3
52.207-4
52.207-5

52.208-1—52.208-3

52.208-4
52.208-5
52.208-6
52.208-7
52.208-8

52.208-9
52.209-1

Notice of Cost Comparison (Sealed-Bid).

Notice of Cost Comparison (Negotiated).

Right of First Refusal of Employment.
Economic Purchase Quantity—Supplies.

Option to Purchase Equipment.

[Reserved]

Vehicle Lease Payments.

Condition of Leased Vehicles.

Marking of Leased Vehicles.

Tagging of Leased Vehicles.

Helium Requirement Forecast and Required Sources
for Helium.

Contractor Use of Mandatory Sources of Supply.
Qualification Requirements.

52.209-2
52.209-3
52.209-4
52.209-5

52.209-6

52.210
52.211-1

52.211-2

52.211-3

52.211-4

52.211-5

[Reserved]

First Article Approval—Contractor Testing.

First Article Approval—Government Testing.
Certification Regarding Debarment, Suspension,
Proposed Debarment, and Other Responsibility
Matters.

Protecting the Government's Interest when
Subcontracting with Contractors Debarred,
Suspended, or Proposed for Debarment.
[Reserved]

Availability of Specifications Listed in the GSA
Index of Federal Specifications, Standards and
Commercial Item Descriptions.

Availability of Specifications Listed in the DOD
Index of Specifications and Standards (DODISS).
Availability of Specifications Not Listed in the GSA
Index of Federal Specifications, Standards and
Commercial Item Descriptions.

Availability for Examination of Specifications Not
Listed in the GSAIndex of Federal Specifications,
Standards and Commercial Item Descriptions.
Material Requirements.

52.211-6—52.211-7 [Reserved]

52.211-8
52.211-9
52.211-10

52.211-11

52.211-12
52.211-13
52.211-14
52.211-15
52.211-16
52.211-17
52.211-18
52.212-1

52.212-2

52.212-3

52.212-4
52.212-5

52.213-1
52.213-2
52.213-3
52.213-4

52.214-1
52.214-2
52.214-3
52.214-4
52.214-5
52.214-6
52.214-7

Time of Delivery.

Desired and Required Time of Delivery.
Commencement, Prosecution, and Completion of
Work.

Liquidated Damages—Supplies, Services, or
Research and Development.

Liquidated Damages—Construction.

Time Extensions.

Notice of Priority Rating for National Defense Use.
Defense Priority and Allocation Requirements.
Variation in Quantity.

Delivery of Excess Quantities.

Variation in Estimated Quantity.

Instructions to Offerors—Commercial Items.
Evaluation—Commercial Items.

Offeror Representations and Certifications—
Commercial Items.

Contract Terms and Conditions—Commercia Items.
Contract Terms and Conditions Required to
Implement Statutes or Executive Orders—
Commercial Items.

Fast Payment Procedure.

Invoices.

Notice to Supplier.

Terms and Conditions—Simplified Acquisitions
(Other Than Commercial Items).

Solicitation Definitions—Sealed Bidding.

Type of Business Organization—Sealed Bidding.
Amendments to Invitations for Bids.

False Statementsin Bids.

Submission of Bids.

Explanation to Prospective Bidders.

Late Submissions, Modifications, and Withdrawals of
Bids.
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52.214-8

52.214-9

52.214-10
52.214-11
52.214-12
52.214-13
52.214-14
52.214-15
52.214-16
52.214-17
52.214-18
52.214-19
52.214-20
52.214-21
52.214-22
52.214-23

52.214-24
52.214-25
52.214-26
52.214-27

52.214-28

52.214-29
52.214-30

52.214-31
52.214-32

52.214-33

52.214-34
52.214-35
52.215-1
52.215-2
52.215-3

52.215-4
52.215-5
52.215-6
52.215-7

52.215-8
52.215-9
52.215-10
52.215-11

52.215-12
52.215-13
52.215-14
52.215-15
52.215-16
52.215-17
52.215-18

[Reserved]

Failure to Submit Bid.

Contract Award—Sealed Bidding.

[Reserved]

Preparation of Bids.

Telegraphic Bids.

Place of Performance—Sealed Bidding.

Period for Acceptance of Bids.

Minimum Bid Acceptance Period.

Affiliated Bidders.

Preparation of Bids—Construction.

Contract Award—Sealed Bidding—Construction.
Bid Samples.

Descriptive Literature.

Evaluation of Bids for Multiple Awards.

Late Submissions, Modifications, and Withdrawals of
Technical Proposals under Two-Step Sealed Bidding.
Multiple Technical Proposals.

Step Two of Two-Step Sealed Bidding.

Audit and Records—Sealed Bidding.

Price Reduction for Defective Cost or Pricing Data—
Modifications—Sealed Bidding.

Subcontractor Cost or Pricing Data—
Modifications—Sealed Bidding.

Order of Precedence—Sealed Bidding.

Annual Representations and Certifications—Sealed
Bidding.

Facsimile Bids.

Late Submissions, Modifications, and Withdrawals of
Bids (Overseas).

Late Submissions, Modifications, and Withdrawals of
Technical Proposals under Two-Step Sealed Bidding
(Overseas).

Submission of Offersin the English Language.
Submission of Offersin U.S. Currency.

Instructions to Offerors—Competitive Acquisition.
Audit and Records—Negotiation.

Request for Information or Solicitation for Planning
Purposes.

Type of Business Organization.

Facsimile Proposals.

Place of Performance.

Annual Representations and Certifications—
Negotiation.

Order of Precedence—Uniform Contract Format.
Changes or Additions to Make-or-Buy Program.
Price Reduction for Defective Cost or Pricing Data.
Price Reduction for Defective Cost or Pricing Data—
Modifications.

Subcontractor Cost or Pricing Data.

Subcontractor Cost or Pricing Data—M odifications.
Integrity of Unit Prices.

Termination of Defined Benefit Pension Plans.
Facilities Capital Cost of Money.

Waiver of Facilities Capital Cost of Money.
Reversion or Adjustment of Plans for Postretirement
Benefits (PRB) Other Than Pensions.
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52.215-19
52.215-20

52.215-21

52.216-1
52.216-2
52.216-3
52.216-4
52.216-5
52.216-6
52.216-7
52.216-8
52.216-9
52.216-10
52.216-11
52.216-12
52.216-13
52.216-14
52.216-15
52.216-16
52.216-17
52.216-18
52.216-19
52.216-20
52.216-21
52.216-22
52.216-23
52.216-24
52.216-25
52.216-26
52.216-27
52.216-28

52.217-1
52.217-2
52.217-3
52.217-4

52.217-5
52.217-6
52.217-7

52.217-8
52.217-9
52.218

52.219-1
52.219-2

Notification of Ownership Changes.

Requirements for Cost or Pricing Data or Information
Other Than Cost or Pricing Data.

Requirements for Cost or Pricing Data or Information
Other Than Cost or Pricing Data—M odifications.
Type of Contract.

Economic Price Adjustment—Standard Supplies.
Economic Price Adjustment—Semistandard Supplies.
Economic Price Adjustment—L abor and Material.
Price Redetermination—Prospective.

Price Redetermination—Retroactive.

Allowable Cost and Payment.

Fixed Fee.

Fixed Fee—Construction.

Incentive Fee.

Cost Contract—No Fee.

Cost-Sharing Contract—No Fee.

Allowable Cost and Payment—Facilities.
Allowable Cost and Payment—Facilities Use.
Predetermined Indirect Cost Rates.

Incentive Price Revision—Firm Target.

Incentive Price Revision—Successive Targets.
Ordering.

Order Limitations.

Definite Quantity.

Requirements.

Indefinite Quantity.

Execution and Commencement of Work.

Limitation of Government Liability.

Contract Definitization.

Payments of Allowable Costs Before Definitization.
Single or Multiple Awards.

Multiple Awards for Advisory and Assistance
Services.

[Reserved]

Cancellation Under Multi-year Contracts.
Evauation Exclusive of Options.

Evaluation of Options Exercised at Time of Contract
Award.

Evaluation of Options.

Option for Increased Quantity.

Option for Increased Quantity—Separately Priced
Line Item.

Option to Extend Services.

Option to Extend the Term of the Contract.
[Reserved]

Small Business Program Representations.

Equal Low Bids.

52.219-3—52.219-5 [Reserved]

52.219-6
52.219-7
52.219-8

Notice of Total Small Business Set-Aside.
Notice of Partial Small Business Set-Aside.
Utilization of Small, Small Disadvantaged and
Women-Owned Small Business Concerns.
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that contains its full text. If, for example, an agency acqui-
sition regulation contains only one provision followed by
only one clause supplementing the FAR in its section
52.236 (Construction and Architect-Engineer Contracts),
then the sequential numberswould be* 70" for the provision
and “71” for the clause.

(c) Prescriptions. Each provision or clause in Subpart
52.2 is prescribed at that place in the FAR text where the
subject matter of the provision or clause receivesits primary
treatment. The prescription includes all conditions, require-
ments, and instructions for using the provision or clause and
itsaternates, if any. The provision or clause may bereferred
to in other FAR locations.

(d) Prefaces. Within Subpart 52.2, each provision or
clauseis prefaced with—

(2) A cross-reference to the location in the FAR sub-
ject text that prescribes its use; and

(2) Directions for inserting it in solicitations and/or
contracts.

(e) Matrix. (1) Thematrix in Subpart 52.3 containsacol-
umn for each principal type and/or purpose of contract (e.g.,
fixed-price supply, cost reimbursement research and devel-
opment). The matrix lists the—

(i) Required solicitation provisions;

(i) Required-when-applicable solicitation provisions,
(iii) Optional solicitation provisions;

(iv) Required contract clauses;

(v) Required-when-applicable contract clauses; and
(vi) Optional contract clauses.

(2) For each provision or clause listed, the matrix pro-
vides information on—

(i) Whether incorporation by reference is or is not
authorized (see 52.102);

(if) The section of the Uniform Contract Format
(UCF) in which it isto be located, if it is used in an acqui-
sition that is subject to the UCF;

(iii) Its number;

(iv) The citation of the FAR text that prescribesits
use; and

(v) Itstitle.

(3) Since the matrix does not provide sufficient infor-
mation to determine the applicability of a provision or
clause in the “required-when-applicable” and “optional”
categories, contracting officers shall refer to the FAR text
(cited in the matrix) that prescribes its use.

(4) The FAR matrix may be reproduced at agency lev-
els, and at subordinate levels, for the purpose of
supplementing it with agency-developed provisions and
clauses. The resulting consolidated matrices may be
included in agency acquisition regulations.

(f) Dates. Sincethey are subject to revision from timeto
time, all provisions, clauses, and alternates are dated; e.g.,
(Dec 1983). To avoid questions concerning which version

of any provision, clause, or alternate is operative in any
given solicitation or contract, its date shall be included
whether it isincorporated by reference or in full text.

52.102 Incorporating provisionsand clauses.

(a) Provisions and clauses should be incorporated by ref-
erence to the maximum practical extent, rather than being
incorporated in full text, even if they—

(1) Are used with one or more aternates or on an
optional basis;

(2) Are prescribed on a “substantially as follows™ or
“substantialy the same as’ basis, provided they are used
verbatim;

(3) Require modification or the insertion by the
Government of fill-in material (see 52.104); or

(4) Require completion by the offeror or prospective
contractor. Thisinstruction also applies to provisions com-
pleted as annual representations and certifications.

(b) Except for provisions and clauses prescribed in
52.107, any provision or clause that can be accessed elec-
tronically by the offeror or prospective contractor may be
incorporated by reference in solicitations and/or contracts.
However, the contracting officer, upon reguest, shall pro-
vide the full text of any provision or clause incorporated by
reference.

(c) Agency approved provisions and clauses prescribed
in agency acquisition regulations, and provisions and
clauses not authorized by Subpart 52.3 to be incorporated
by reference, need not be incorporated in full text, provided
the contracting officer includes in the solicitation and con-
tract a statement that—

(1) Identifies al provisions and clauses that require
completion by the offeror or prospective contractor;

(2) Specifies that the provisions and clauses must be
completed by the offeror or prospective contractor and must
be submitted with the quotation or offer; and

(3) Identifies to the offeror or prospective contractor
at least one electronic address where the full text may be
accessed.

(d) An agency may develop agroup listing of provisions
and clauses that apply to a specific category of contracts.
An agency group listing may be incorporated by reference
in solicitations and/or contracts in lieu of citing the provi-
sions and clauses individually, provided the group listing is
made available electronically to offerors and prospective
contractors.

(e) A provision or clause that is not available e ectroni-
caly to offerors and prospective contractors shal be
incorporated in solicitations and/or contractsin full text if it
is—

(1) A FAR provision or clause that otherwise is not
authorized to be incorporated by reference (see Subpart
52.3); or

52-9
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(2) A provision or clause prescribed for use in an
agency acquisition regulation.
(f) Provisions or clauses may not be incorporated by ref -
erence by being listed in the—
(1) Provision at 52.252-3, Alterationsin Solicitations;
or
(2) Clause at 52.252-4, Alterations in Contract.

52.103 Identification of provisionsand clauses.

(a) Whenever any FAR provision or clause is used with-
out deviation in a solicitation or contract, whether it is
incorporated by reference or in full text, it shall beidentified
by number, title, and date. This identification shall also be
used if the FAR provision or clause is used with an autho-
rized deviation, except that the contracting officer shall then
insert “(DEVIATION)” after the date. Solicited firms and
contractors will be advised of the meaning of this insertion
through the use of the (1) provision at 52.252-5, Authorized
Deviations in Provisions, or (2) clause at 52.252-6,
Authorized Deviations in Clauses. The above mentioned
provision and clause are prescribed in 52.107(€) and (f).

(b) Any provision or clause that supplements the FAR
whether it is incorporated by reference or in full text shall
be clearly identified by number, title, date, and name of the
regulation. When a supplemental provision or clauseis used
with an authorized deviation, insert “(DEVIATION)” after
the name of the regulation.

(c) A provision or clause of the type described in
52.101(b)(2)(i)(C) shall be identified by the title, date, and
the name of the agency or suborganization within the
agency that developed it.

(d) Except for provisions or clauses covered by
52.103(c), the following hypothetical examples illustrate
how aprovision or clause that supplementsthe FAR shall be
identified when it is incorporated in solicitations and/or
contracts by reference or in full text:

(1) If Part 14 (Sealed Bidding) of the X Agency
Acquisition Regulation, published in the Federal Register
and codified as Chapter 99 in 48 CFR, prescribes the use of
a provision entitled “Bid Envelopes,” dated October 1983,
and that provision is sequentially the first provision or
clause appearing in Section 52.214 of the X Agency
Acquisition Regulation, then the identification of that pro-
vision shall be “9952.214-70—Bid Envelopes (Oct 1983).”

(2) Assumethat Y, amajor organizational element of
the X Agency, is authorized to issue the Y Acquisition
Regulation, which is not published in the Federal Register
and codified in 48 CFR. If Part 36 (Construction and
Architect-Engineer Contracts) of the Y Acquisition
Regulation prescribes the use of a clause entitled
“Refrigerated Display Cases,” dated March 1983, pertain-
ing to a specialized type of construction work, and that
clauseis sequentially the second provision or clause appear-
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ing in Section 52.236 of the' Y Acquisition Regulation, then
the identification of that clause shal be “52.236-71—
Refrigerated Display Cases (Mar 1983)—Y Acquisition
Regulation.”

52.104 Procedures for modifying and completing
provisions and clauses.

(a) Provisions and clauses shall not be modified unless
the FAR authorizes their modification. Any such authoriza-
tions are contained in the provision or clause preface in
Subpart 52.2; for example—

(1) “In the following clause, the stated 60-day period
may be varied from 30 to 90 days;” or

(2) “Task Order” or other appropriate designation
may be substituted for “Schedule’” wherever that word
appearsin theclause.”

(b) When modifying provisions or clauses incorporated
by reference, insert the changed wording directly below the
title of the provision or clause identifying to the lowest level
necessary (e.g., paragraph, sentence, word), to clearly indi-
cate what is being modified.

() When modifying provisions or clauses incorporated
in full text, modify the language directly by substituting the
changed wording as permitted.

(d) When completing blanks in provisions or clauses
incorporated by reference, insert the fill-in information
directly below thetitle of the provision or clause identifying
to the lowest level necessary to clearly indicate the blanks
being filled in.

(e) When completing blanks in provisions or clauses
incorporated in full text, insert the fill-in information in the
blanks of the provision or clause.

52.105 Proceduresfor using alternates.

(8) A major variation in a provision or clause is accom-
modated by use of an aternate. All alternates to a given
provision or clause are prescribed at the point in the FAR
subject text where the provision or clause is itself pre-
scribed. The aternates to each provision or clause are titled
“Alternate 1,” “Alternate I1,” “Alternate I11,” and so on. In
Subpart 52.2, the instructions for using these aternates
appear after the basic provision or clause. A statement of
the manner of and conditions for its use is given for each
alternate. This statement shall be read in conjunction with
the preface to the provision or clause.

(b) When an dternate is used, its date shall be cited along
with the date of the basic provision or clause; e.g., 52.209-3
First Article Approval—Contractor Testing (Oct 1983)—
Alternate | (Dec 1983).
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period specified in FAR Subpart 4.7, Contractor Records
Retention, of the other clauses of this contract. If this con-
tract is completely or partialy terminated, the records
relating to the work terminated shall be made available for
3 years after any resulting final termination settlement.
Records relating to appeals under the disputes clause or to
litigation or the settlement of claims arising under or relat-
ing to this contract shall be made available until such
appedls, litigation, or claims are finally resolved.

(3) Asused in this clause, records include books, doc-
uments, accounting procedures and practices, and other
data, regardless of type and regardliess of form. This does
not require the Contractor to create or maintain any record
that the Contractor does not maintain in the ordinary course
of business or pursuant to a provision of law.

(e) Notwithstanding the requirements of the clauses in
paragraphs (a), (b), (c) or (d) of this clause, the Contractor
is not required to include any FAR clause, other than those
listed below (and as may be required by an addenda to this
paragraph to establish the reasonableness of prices under
Part 15), in a subcontract for commercial items or commer-
cial components—

(1) 52.222-26, Equal Opportunity (E.O. 11246);

(2) 52.222-35, Affirmative Action for Special
Disabled and Vietnam Era Veterans (38 U.S.C. 2012(a));

(3) 52.222-36, Affirmative Action for Handicapped
Workers (29 U.S.C. 793); and

(4) 52.247-64, Preference for Privately-Owned U.S.-
Flagged Commercial Vessels (46 U.S.C. 1241) (flow down
not required for subcontracts awarded beginning May 1,
1996).

(End of clause)

52.213-1 Fast Payment Procedure.
As prescribed in 13.404, insert the following clause:

FasT PAYMENT PROCEDURE (FEB 1998)

(a) General. The Government will pay invoices based on
the Contractor's delivery to a post office or common carrier
(or, if shipped by other means, to the point of first receipt by
the Government).

(b) Responsibility for supplies. (1) Title to the supplies
passes to the Government upon delivery to—

(i) A post office or common carrier for shipment to
the specific destination; or
(i) The point of first receipt by the Government, if
shipment is by means other than Postal Service or common
carrier.
(2) Notwithstanding any other provision of the con-
tract, order, or blanket purchase agreement, the Contractor
shall—

(i) Assume all responsibility and risk of loss for
supplies not received at destination, damaged in transit, or
not conforming to purchase requirements; and

(ii) Replace, repair, or correct those supplies
promptly at the Contractor's expense, if instructed to do so
by the Contracting Officer within 180 days from the date
title to the supplies vests in the Government.

(c) Preparation of invoice. (1) Upon delivery to a post
office or common carrier (or, if shipped by other means, the
point of first receipt by the Government), the Contractor
shall—

(i) Prepare an invoice as provided in this contract,
order, or blanket purchase agreement; and

(if) Display prominently on the invoice "FAST
PAY."

(2) If the purchase price excludes the cost of trans-
portation, the Contractor shall enter the prepaid shipping
cost on the invoice as a separate item. The Contractor shall
not include the cost of parcel post insurance. If transporta
tion charges are stated separately on the invoice, the
Contractor shall retain related paid freight bills or other
transportation billings paid separately for aperiod of 3 years
and shall furnish the bills to the Government upon request.

(3) If this contract, order, or blanket purchase agree-
ment requires the preparation of a receiving report, the
Contractor shall prepare the receiving report on the pre-
scribed form or, aternatively, shall include the following
information on the invoice, in addition to that required in
paragraph (c)(1) of this clause:

(i) A statement in prominent letters "NO RECEIV -
ING REPORT PREPARED."

(ii) Shipment number.

(iii) Mode of shipment.

(iv) At lineitem level—

(A) Nationa stock number and/or manufac-
turer's part number;

(B) Unit of measure;

(C) Ship-To Paint;

(D) Mark-For Poaint, if in the contract; and

(E) FEDSTRIP/MILSTRIP document number,
if in the contract.

(4) If this contract, order, or blanket purchase agree-
ment does not require preparation of areceiving report on a
prescribed form, the Contractor shall include on the invoice
the following information at the line item level, in addition
to that required in paragraph (c)(1) of this clause:

(i) Ship-To Point.

(ii) Mark-For Point.

(iii) FEDSTRIP/MILSTRIP document number, if
in the contract.

(5) Where a receiving report is not required, the
Contractor shall include a copy of the invoice in each ship-
ment.
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(d) Certification of invoice. The Contractor certifies by
submitting an invoice to the Government that the supplies
being billed to the Government have been shipped or deliv-
ered in accordance with shipping instructions issued by the
ordering officer, in the quantities shown on the invoice, and
that the supplies are in the quantity and of the quality des-
ignated by the contract, order, or blanket purchase
agreement.

(e) Fast pay container identification. The Contractor
shall mark all outer shipping containers "FAST PAY."

(End of clause)

52.213-2 Invoices.
As prescribed in 13.302-5(b), insert the following clause:

INvOICES (APR 1984)

The Contractor’ s invoices must be submitted before pay-
ment can be made. The Contractor will be paid on the basis of
theinvoice, which must state—

(8) The starting and ending dates of the subscription deliv-
ery; and

(b) Either that orders have been placed in effect for the
addressees required, or that the orders will be placed in effect
upon receipt of payment.

(End of clause)

52.213-3 Noticeto Supplier.
Asprescribed in 13.302-5(c), insert the following clause:

NoTICE TO SUPPLIER (APR 1984)

Thisisafirm order ONLY if your price does not exceed
the maximum line item or total price in the Schedule.
Submit invoices to the Contracting Officer. If you cannot
perform in exact accordance with this order, WITHHOLD
PerFORMANCE, and notify the Contracting Officer immedi-
ately, giving your quotation.

(End of clause)

52.213-4 Terms and Conditions—Simplified
Acquisitions (Other Than Commercial [tems).
Asprescribed in 13.302-5(d), insert the following clause:

TERMS AND CONDITIONS—SIMPLIFIED ACQUISITIONS (OTHER
THAN CoMMERCIAL ITEMS) (FEB 1998)

(8 The Contractor shall comply with the following
Federal Acquisition Regulation (FAR) clauses that are
incorporated by reference:

(1) The clauses listed below implement provisions of
law or Executive order:

52-44

(i) 52.222-3, Convict Labor (Auc 1996) (E.O.
11755).

(if) 52.233-3, Protest After Award (Auc 1996)
(3L U.S.C. 3553).

(2) Listed below are additional clauses that apply:

(i) 52.225-11, Redtrictions on Certain Foreign
Purchases (OcTt 1996).

(i) 52.232-1, Payments (ArPr 1984).

(iii) 52.232-8, Discounts for Prompt Payment
(MAY 1997).

(iv) 52.232-11, Extras (ArPr 1984).

(v) 52.232-25, Prompt Payment (Jun 1997).

(vi) 52.232-33, Mandatory Information for
Electronic Funds Transfer Payment (Auc 1996).

(vii) 52.233-1, Disputes (OcT 1995).

(viii) 52.244-6, Subcontracts for Commercial
Items and Commercial Components (Oct 1995).

(ix) 52.253-1, Computer Generated Forms (JaN
1991).

(b) The Contractor shall comply with the following FAR
clauses, incorporated by reference, unless the circumstances
do not apply:

(1) The clauses listed below implement provisions of
law or Executive order:

(i) 52.222-20, Walsh-Healey Public Contracts Act
(DEC 1996) (41 U.S.C. 35-45) (Applies to supply contracts
over $10,000 in the United States).

(if) 52.222-26, Equal Opportunity (Apr 1984)
(E.O. 11246) (Applies to contracts over $10,000).

(iii) 52.222-35, Affirmative Action for Special
Disabled and Vietnam Era Veterans (Arr 1984) (38 U.S.C.
4212) (Applies to contracts over $10,000).

(iv) 52.222-36, Affirmative Action for
Handicapped Workers (APr 1984) (29 U.S.C. 793) (Applies
to contracts over $2,500).

(v) 52.222-37, Employment Reports on Special
Disabled Veterans and Veterans of the Vietham Era (JAN
1988) (38 U.S.C. 4212) (Appliesto contracts over $10,000).

(vi) 52.222-41, Service Contract Act of 1965, As
Amended (MAY 1989) (41 U.S.C. 351, et seq.) (Appliesto
service contracts over $2,500).

(vii) 52.223-5, Pollution Prevention and Right-to-
Know Information (Mar 1997) (E.O. 12856) (Applies to
services performed on Federal facilities).

(viii) 52.225-3, Buy American Act—Supplies (JaN
1994) (41 U.S.C. 10) (Applies to supplies, and to services
involving the furnishing of supplies, if the contract was—

(A) Under $25,000; or
(B) Set aside for small business concerns,
regardless of dollar value).
(2) Listed below are additiona clauses that may

apply:
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(i) 52.209-6, Protecting the Government's I nterest
When Subcontracting with Contractors Debarred,
Suspended, or Proposed for Debarment (JuLy 1995)
(Applies to contracts over $25,000).

(i) 52.211-17, Delivery of Excess Quantities (Sept
1989) (Applies to fixed-price supplies).

(iii) 52.247-29, F.0.b. Origin (Jun 1988) (Applies
to suppliesif delivery isf.o.b. origin).

(iv) 52.247-34, F.o.b. Destination (Nov 1991)
(Appliesto suppliesif delivery isf.o.b. destination).

(c) FAR 52.252-2, Clauses Incorporated by Reference
(FeB 1998). This contract incorporates one or more clauses
by reference, with the same force and effect asiif they were
given in full text. Upon request, the Contracting Officer
will make their full text available. Also, the full text of a
clause may be accessed electronically at this/these

address(es):

[Insert one or more Internet addresses]

(d) Inspection/Acceptance. The Contractor shall tender
for acceptance only those items that conform to the require-
ments of this contract. The Government reserves the right
to inspect or test any supplies or services that have been ten-
dered for acceptance. The Government may require repair
or replacement of nonconforming supplies or reperfor-
mance of nonconforming services at no increase in contract
price. The Government must exercise its postacceptance
rights—

(1) Within areasonable period of time after the defect
was discovered or should have been discovered; and

(2) Before any substantial change occurs in the condi-
tion of the item, unless the change is due to the defect in the
item.

(e) Excusable delays. The Contractor shall be liable for
default unless nonperformance is caused by an occurrence
beyond the reasonable control of the Contractor and without
its fault or negligence, such as acts of God or the public
enemy, acts of the Government in either its sovereign or
contractual capacity, fires, floods, epidemics, quarantine
restrictions, strikes, unusually severe weather, and delays of
common carriers. The Contractor shall notify the
Contracting Officer in writing as soon as it is reasonably
possible after the commencement of any excusable delay,
setting forth the full particulars in connection therewith,
shall remedy such occurrence with all reasonable dispatch,
and shall promptly give written notice to the Contracting
Officer of the cessation of such occurrence.

(f) Termination for the Government's convenience. The
Government reserves the right to terminate this contract, or
any part hereof, for its sole convenience. In the event of
such termination, the Contractor shall immediately stop all

work hereunder and shall immediately cause any and al of
its suppliers and subcontractors to cease work. Subject to
the terms of this contract, the Contractor shall be paid a per-
centage of the contract price reflecting the percentage of the
work performed prior to the notice of termination, plus rea-
sonable charges that the Contractor can demonstrate to the
satisfaction of the Government, using its standard record
keeping system, have resulted from the termination. The
Contractor shall not be required to comply with the cost
accounting standards or contract cost principlesfor this pur-
pose. This paragraph does not give the Government any
right to audit the Contractor's records. The Contractor shall
not be paid for any work performed or costs incurred that
reasonably could have been avoided.

(g) Termination for cause. The Government may termi-
nate this contract, or any part hereof, for cause in the event
of any default by the Contractor, or if the Contractor failsto
comply with any contract terms and conditions, or fails to
provide the Government, upon request, with adequate assur-
ances of future performance. In the event of termination for
cause, the Government shall not be liable to the Contractor
for any amount for supplies or services not accepted, and
the Contractor shall be liable to the Government for any and
all rights and remedies provided by law. If it is determined
that the Government improperly terminated this contract for
default, such termination shall be deemed a termination for
convenience.

(h) Warranty. The Contractor warrants and implies that
the items delivered hereunder are merchantable and fit for
use for the particular purpose described in this contract.

(End of clause)

52.214-1 Solicitation Definitions—Sealed Bidding.
As prescribed in 14.201-6(b)(1), insert the following
provision:

SOLICITATION DEFINITIONS—SEALED BIDDING (JuL 1987)

“Government” means United States Government.

“Offer” means “bid” in sealed bidding.

“Salicitation” means an invitation for bids in sealed
bidding.

(End of provision)
52.214-2 Type of Business Organization—Sealed
Bidding.

As prescribed in 14.201-6(b)(2), insert the following
provision:

52-44.1
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TYPE OF BUSINESS ORGANIZATION—SEALED BIDDING
(JuL 1987)

The bidder, by checking the applicable box, represents
that—

(a) It operates as O a corporation incorporated under the
laws of the State of , O an individua, O a
partnership, O a nonprofit organization, or O a joint ven-
ture; or

(b) If the bidder is a foreign entity, it operates as O an
individual, O apartnership, O anonprofit organization, 0 a
joint venture, or O a corporation, registered for business in

(Country)

(End of provision)

52.214-3 Amendmentsto Invitationsfor Bids.
As prescribed in 14.201-6(b)(3), insert the following
provision:

AMENDMENTS TO INVITATIONS FOR BiDs (Dec 1989)

(a) If this solicitation is amended, then all terms and con-
ditions which are not modified remain unchanged.

52-44.2 (FAC 97-03)

(b) Bidders shall acknowledge receipt of any amendment
to this solicitation (1) by signing and returning the amend-
ment, (2) by identifying the amendment number and date in
the space provided for this purpose on the form for submit-
ting a bid, (3) by letter or telegram, or (4) by facsimile, if
facsimile bids are authorized in the solicitation. The
Government must receive the acknowledgment by the time
and at the place specified for receipt of bids.

(End of provision)

52.214-4 False Statementsin Bids.
As prescribed in 14.201-6(b)(4), insert the following
provision in al invitations for hids:

FALSE STATEMENTS IN BiDs (APR 1984)

Bidders must provide full, accurate, and complete infor-
mation as required by this solicitation and its attachments.
The pendlty for making false statements in hids is pre-
scribed in 18 U.S.C. 1001.

(End of provision)
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be added to the unliquidated progress payment account,
consistent with the Progress Payments clause. The
Contractor shall provide complete details to support any
claimed reduction in refunds.

(3) If the Contractor fails to submit the quarterly
statement within 45 days after the end of each quarter and it
is later determined that the Government has overpaid the
Contractor, the Contractor shall repay the excess to the
Government immediately. Unless repaid within 30 days
after the end of the statement submittal period, the amount
of the excess shall bear interest, computed from the date the
quarterly statement was due to the date of repayment, at the
rate established in accordance with the Interest clause.

(h) Subcontracts. No subcontract placed under this
contract may provide for payment on a cost-plus-a-percent-
age-of-cost basis.

(i) Disagreements. If the Contractor and the Contracting
Officer fail to agree upon redetermined prices within 60
days (or within such other period as the parties agree) after
the date on which the data required by paragraph (c) of this
section are to be submitted, the Contracting Officer shall
promptly issue a decision in accordance with the Disputes
clause. For the purpose of paragraphs (e), (f), and (g) of this
section, and pending final settlement of the disagreement on
appeal, by failure to appeal, or by agreement, this decision
shall be treated as an executed contract modification.

(i) Termination. If this contract is terminated before
price redetermination, prices shall be established in accor-
dance with this clause for completed supplies and services
not terminated. All other elements of the termination shall
be resolved in accordance with other applicable clauses of
this contract.

(End of clause)

52.216-7 Allowable Cost and Payment.
As prescribed in 16.307(a), insert the following clause:

ALLOWABLE CoST AND PaYMENT (FeB 1998)

(@) Invoicing. The Government shall make payments to
the Contractor when requested as work progresses, but
(except for small business concerns) not more often than
once every 2 weeks, in amounts determined to be allowable
by the Contracting Officer in accordance with Subpart 31.2
of the Federal Acquisition Regulation (FAR) in effect on the
date of this contract and the terms of this contract. The
Contractor may submit to an authorized representative of
the Contracting Officer, in such form and reasonable detail
as the representative may require, an invoice or voucher
supported by a statement of the claimed allowable cost for
performing this contract.

(b) Reimbursing costs. (1) For the purpose of reimburs-
ing allowable costs (except as provided in subparagraph
(b)(2) of this section, with respect to pension, deferred
profit sharing, and employee stock ownership plan contri-
butions), the term “costs” includes only—

(i) Those recorded costs that, at the time of the
reguest for reimbursement, the Contractor has paid by cash,
check, or other form of actual payment for items or services
purchased directly for the contract;

(ii) When the Contractor is not delinquent in pay-
ing costs of contract performance in the ordinary course of
business, costs incurred, but not necessarily paid, for—

(A) Materids issued from the Contractor's
inventory and placed in the production process for use on
the contract;

(B) Direct labor;

(C) Direct travel;

(D) Other direct in-house costs; and

(E) Properly alocable and allowable indirect
costs, as shown in the records maintained by the Contractor
for purposes of obtaining reimbursement under Government
contracts; and

(iii) The amount of progress and other payments
that have been paid by cash, check or other form of payment
to the Contractor’s subcontractors under similar cost stan-
dards.

(2) Contractor contributions to any pension or other
postretirement benefit, profit-sharing or employee stock
ownership plan funds that are paid quarterly or more often
may be included in indirect costs for payment purposes;
Provided, that the Contractor pays the contribution to the
fund within 30 days after the close of the period covered.
Payments made 30 days or more after the close of a period
shall not be included until the Contractor actually makesthe
payment. Accrued costs for such contributions that are paid
less often than quarterly shall be excluded from indirect
costs for payment purposes until the Contractor actually
makes the payment.

(3) Notwithstanding the audit and adjustment of
invoices or vouchers under paragraph (g) of this clause,
alowableindirect costs under this contract shall be obtained
by applying indirect cost rates established in accordance
with paragraph (d) of this clause.

(4) Any statements in specifications or other docu-
ments incorporated in this contract by reference designating
performance of services or furnishing of materials at the
Contractor’s expense or a no cost to the Government shall
be disregarded for purposes of cost-reimbursement under
this clause.

(c) Small business concerns. A small business concern
may be paid more often than every 2 weeks and may invoice
and be paid for recorded costs for items or services pur-
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chased directly for the contract, even though the concern
has not yet paid for those items or services.

(d) Final indirect cost rates. (1) Final annual indirect
cost rates and the appropriate bases shall be established in
accordance with Subpart 42.7 of the Federal Acquisition
Regulation (FAR) in effect for the period covered by the
indirect cost rate proposal.

(2)(i) The Contractor shall submit an adequate final
indirect cost rate proposa to the Contracting Officer and
auditor within the 6-month period following the expiration
of each of itsfiscal years. Reasonable extensions, for excep-
tional circumstances only, may be requested in writing by
the Contractor and granted in writing by the Contracting
Officer. The Contractor shall support its proposal with ade-
guate supporting data.

(i) The proposed rates shall be based on the
Contractor's actual cost experience for that period. The
appropriate Government representative and the Contractor
shall establish the final indirect cost rates as promptly as
practical after receipt of the Contractor's proposal.

(3) The Contractor and the appropriate Government
representative shall execute a written understanding setting
forth the final indirect cost rates. The understanding shall
specify (i) the agreed-upon final annua indirect cost rates,
(ii) the bases to which the rates apply, (iii) the periods for
which the rates apply, (iv) any specific indirect cost items
treated as direct costs in the settlement, and (v) the affected
contract and/or subcontract, identifying any with advance
agreements or specia terms and the applicable rates. The
understanding shall not change any monetary ceiling, con-
tract obligation, or specific cost alowance or disallowance
provided for in this contract. The understanding is incorpo-
rated into this contract upon execution.

(4) Within 120 days after settlement of the final indi-
rect cost rates covering the year in which this contract is
physically complete (or longer, if approved in writing by the
Contracting Officer), the Contractor shall submit a comple-
tion invoice or voucher to reflect the settled amounts and
rates.

(5) Failure by the parties to agree on a final annual
indirect cost rate shall be a dispute within the meaning of
the Disputes clause.

(e) Billing rates. Until final annual indirect cost rates are
established for any period, the Government shall reimburse
the Contractor at billing rates established by the Contracting
Officer or by an authorized representative (the cognizant
auditor), subject to adjustment when the final rates are
established. These billing rates—

(2) Shall be the anticipated final rates; and

(2) May be prospectively or retroactively revised by
mutual agreement, at either party’s request, to prevent sub-
stantial overpayment or underpayment.
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(f) Quick-closeout procedures. Quick-closeout proce-
dures are applicable when the conditions in FAR 42.708(a)
are satisfied.

(g) Audit. At any time or times before final payment, the
Contracting Officer may have the Contractor’s invoices or
vouchers and statements of cost audited. Any payment may
be—

(1) Reduced by amounts found by the Contracting
Officer not to constitute allowable costs; or

(2) Adjusted for prior overpayments or underpay-
ments.

(h) Final payment. (1) Upon approva of a completion
invoice or voucher submitted by the Contractor in accor-
dance with paragraph (d)(4) of this clause, and upon the
Contractor’s compliance with all terms of this contract, the
Government shall promptly pay any balance of allowable
costs and that part of the fee (if any) not previously paid.

(2) The Contractor shall pay to the Government any
refunds, rebates, credits, or other amounts (including inter-
est, if any) accruing to or received by the Contractor or any
assignee under this contract, to the extent that those
amounts are properly allocable to costs for which the
Contractor has been reimbursed by the Government.
Reasonable expenses incurred by the Contractor for secur-
ing refunds, rebates, credits, or other amounts shall be
alowable costs if approved by the Contracting Officer.
Beforefina payment under this contract, the Contractor and
each assignee whose assignment is in effect at the time of
final payment shall execute and deliver—

(i) An assignment to the Government, in form and
substance satisfactory to the Contracting Officer, of refunds,
rebates, credits, or other amounts (including interest, if any)
properly allocable to costs for which the Contractor has
been reimbursed by the Government under this contract;
and

(ii) A release discharging the Government, its offi-
cers, agents, and employees from all liabilities, obligations,
and claims arising out of or under this contract, except—

(A) Specified claims stated in exact amounts, or
in estimated amounts when the exact amounts are not
known;

(B) Claims (including reasonable incidental
expenses) based upon liabilities of the Contractor to third
parties arising out of the performance of this contract; pro-
vided, that the claims are not known to the Contractor on the
date of the execution of the release, and that the Contractor
gives notice of the claims in writing to the Contracting
Officer within 6 yearsfollowing the release date or notice of
final payment date, whichever is earlier; and

(C) Claims for reimbursement of costs, includ-
ing reasonable incidental expenses, incurred by the
Contractor under the patent clauses of this contract, exclud-
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imum reserve in paragraph (b) if the Contractor is a non-
profit organization.

Cost ConTRACT—NO FEE (APR 1984)

(a) The Government shall not pay the Contractor a fee
for performing this contract.

(b) After payment of 80 percent of the total estimated
cost shown in the Schedule, the Contracting Officer may
withhold further payment of allowable cost until areserveis
set aside in an amount that the Contracting Officer consid-
ers necessary to protect the Government’s interest. This
reserve shall not exceed one percent of the total estimated
cost shown in the Schedule or $100,000, whichever is less.

(End of clause)

Alternate | (Apr 1984). In a contract for research and
development with an educational institution or a nonprofit
organization, for which the Contracting Officer has deter-
mined that withholding of aportion of allowable costsis not
required, delete paragraph (b) of the basic clause.

52.216-12 Cost-Sharing Contract—No Fee.

As prescribed in 16.307(f), insert the following clausein
solicitations and contracts when a cost-sharing contract
(other than afacilities contract) is contemplated. This clause
may be modified by substituting “$10,000" in lieu of
“$100,000" as the maximum reserve in paragraph (b) if the
contract is with a nonprofit organization.

CosT SHARING CoNTRACT—NoO FEE (APR 1984)

(a) The Government shall not pay to the Contractor afee
for performing this contract.

(b) After paying 80 percent of the Government’ s share of
the total estimated cost of performance shown in the
Schedule, the Contracting Officer may withhold further
payment of allowable cost until areserve is set aside in an
amount that the Contracting Officer considers necessary to
protect the Government’s interest. This reserve shall not
exceed one percent of the Government’s share of the total
estimated cost shown in the Schedule or $100,000,
whichever isless.

(End of clause)

Alternate | (Apr 1984). In a contract for research and
development with an educational institution, for which the
contracting officer has determined that withholding of a
portion of allowable cost is not required, delete paragraph
(b) of the basic clause.

52.216-13 Allowable Cost and Payment—Facilities.
As prescribed in 16.307(g), insert the following clause:

ALLOWABLE COSTAND PayMENT—FACILITIES (FEB 1998) |

(a) General. (1) For the performance of any work, duty,
or obligation specified in this contract to be at Government
expense, the Government shall pay the Contractor all allow-
able costs as determined by the Contracting Officer in
accordance with the contract terms and section 31.106 of
the Federal Acquisition Regulation (FAR) in effect on the
contract date.

(2) Except as otherwise specifically provided in this
contract, the failure of this contract to provide for reim-
bursement does not preclude the Contractor from including,
as part of the price or cost under any other Government con-
tract or subcontract, an allocable portion of the costs
incurred for any work, duty, or obligation performed under
this contract, but not reimbursable under it.

(b) Invoicing. The Government shall make payments to
the Contractor when requested once each month. The
Contractor may submit to an authorized representative of
the Contracting Officer, in such form and reasonable detail
as the representative may require, an invoice or voucher
supported by a statement of the claimed allowable cost for
the performance of this contract.

(c) Negotiated indirect costs. Notwithstanding the audit
and adjustment of invoices or vouchers under paragraph (f)
of this clause, alowable indirect costs under this contract |
shall be obtained by applying final indirect cost rates estab-
lished asfollows:

(1) Final annual indirect cost rates and the appropriate
bases shall be established in accordance with Subpart 42.7
of the FAR in effect for the period covered by the indirect
cost rate proposal.

(2)(i) The Contractor shall submit an adequate final
indirect cost rate proposal to the Contracting Officer and
auditor within the 6-month period following the expiration
of each of its fiscal years. Reasonable extensions, for
exceptional circumstances only, may be requested inwriting
by the Contractor and granted in writing by the Contracting
Officer. The Contractor shall support its proposal with ade-
guate supporting data.

(ii) The proposed rates shall be based on the
Contractor's actual cost experience for that period. The
appropriate Government representative and the Contractor
shall establish the final indirect cost rates as promptly as
practical after receipt of the Contractor's proposal.

(3) The Contractor and the appropriate Government
representative shall execute a written understanding setting
forth the final indirect cost rates. The understanding shall
specify (i) the agreed-upon final annua indirect cost rates,
(ii) the bases to which the rates apply, (iii) the periods for
which the rates apply, (iv) any specific indirect cost items
treated as direct costs in the settlement, and (v) the affected
contract and/or subcontract, identifying any with advance
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agreements or special terms and the applicable rates. The
understanding shall not change any monetary ceiling, con-
tract obligation, or specific cost alowance or disallowance
provided for in this contract. The understanding is incorpo-
rated into this contract upon execution.

(4) Within 120 days after settlement of the final indi-
rect cost rates covering the year in which this contract is
physically complete (or longer, if approved inwriting by the
Contracting Officer), the Contractor shall submit a comple-
tion invoice or voucher to reflect the settled amounts and
rates.

(5) Failure by the parties to agree on a fina annual
indirect cost rate shall be a dispute within the meaning of
the Disputes clause.

(d) Billing rates. Until final annual indirect cost rates
are established for any period, the Government shall reim-
burse the Contractor at billing rates established by the
Contracting Officer or by an authorized representative (the
cognizant auditor), subject to adjustment when the fina
rates are established. These billing rates—

(2) Shall be the anticipated final rates; and

(2) May be prospectively or retroactively revised by
mutual agreement, at either party’s request, to prevent sub-
stantial overpayment or underpayment.

(e) Quick-closeout procedures. Quick-closeout proce-
dures are applicable when the conditions in FAR 42.708(a)
are satisfied.

(f) Audit. At any time or times before final payment, the
Contracting Officer may have the Contractor’s invoices or
vouchers and statements of cost audited. Any payment may
be—

(1) Reduced by amounts found by the Contracting
Officer not to constitute allowable costs; or

(2) Adjusted for prior overpayments or underpay-
ments.

(g) Assignments and releases. The Contractor shall pay
to the Government any refunds, rebates, credits, or other
amounts (including interest, if any) accruing to or received
by the Contractor or any assignee under this contract to the
extent that those amounts are properly alocable to costs for
which the Contractor has been reimbursed by the
Government. Reasonable expenses incurred by the
Contractor for securing refunds, rebates, credits, or other
amounts shall be allowable costs if approved by the
Contracting Officer. Before final payment under this con-
tract, the Contractor and each assignee shall execute and
deliver—

(1) An assignment to the Government, in form and
substance satisfactory to the Contracting Officer, of refunds,
rebates, creditsor other amounts (including interest, if any)
properly alocable to costs for which the Contractor has
been reimbursed by the Government under this contract;
and
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(2) A release discharging the Government, its officers,
agents, and employees from al liabilities, obligations, and
claims arising out of or under this contract, except—

(i) Specified claims stated in exact amounts, or in
estimated amounts when the exact amounts are not known;

(ii) Claims (including reasonable incidental
expenses) based upon liabilities of the Contractor to third
parties arising out of performance of this contract; provided
that the claims are not known to the Contractor on the date
of the execution of the release, and that the Contractor gives
notice of the claims in writing to the Contracting Officer
within 6 years following the release date or notice of final
payment date, whichever is earlier; and

(iii) Claims for reimbursement of costs, including
related expenses, incurred by the Contractor under the
patent clauses of this contract, excluding, however, any
expenses arising from the Contractor’s indemnification of
the Government against patent liability.

(End of clause)

Alternate | (Mar 1997). If the contract is for facilities
acquisition, and the Contracting Officer considers it appro-
priate, add the following paragraphs (g) and (h) to the basic
clause, and redesignate paragraph (g) of the basic clause as
paragraph (i):

(9) Withholding. After payment of 80 percent of the
total estimated cost shown in the Schedule, the Contracting
Officer may withhold payment of allowable costs until a
reserveisset asidein an amount that the Contracting Officer
considers necessary to protect the Government’s interest.
This reserve shall not exceed one percent of the total esti-
mated cost shown in the Schedule or $100,000, whichever
isless.

(h) Final payment. Upon approval of a completion
invoice or voucher submitted by the Contractor in accor-
dance with paragraph (c)(4) of this clause, and upon the
Contractor’s compliance with all terms of this contract, the
Government shall promptly pay any balance of alowable
costs not previoudly paid.

52.216-14 Allowable Cost and Payment—Facilities
Use.
Asprescribed in 16.307(h), insert the following clausein
solicitations and contracts when a facilities use contract is
contemplated:

ALLOWABLE COSTAND PayMENT—FACILITIES USE
(APR 1984)

(a) For the performance of any work, duty, or obligations
specified in this contract to be at Government expense, the
Government shall pay the Contractor al allowable costs as
determined by the Contracting Officer in accordance with
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the contract terms and section 31.106 of the Federal
Acquisition Regulation (FAR) in effect on the contract date.
(b) Except as otherwise specifically provided in this con-
tract, the failure of this contract to provide for
reimbursement does not preclude the Contractor from
including, as part of the price or cost under any other
Government contract or subcontract, an alocable portion of
the costs incurred for any work, duty, or obligation per-
formed under this contract, but not reimbursed under it.

(End of clause)

52.216-15 Predetermined Indirect Cost Rates.
As prescribed in 16.307(i), insert the following clause:

PREDETERMINED INDIRECT CoST RATES (FEB 1998)

(a) Notwithstanding the Allowable Cost and Payment
clause of this contract, the allowable indirect costs under
this contract shall be obtained by applying predetermined
indirect cost rates to bases agreed upon by the parties, as
specified below.

(b)(1) The Contractor shall submit an adequate final indi-
rect cost rate proposal to the Contracting Officer and auditor
within the 6-month period following the expiration of each
of its fiscal years. Reasonable extensions, for exceptional
circumstances only, may be requested in writing by the
Contractor and granted in writing by the Contracting
Officer. The Contractor shall support its proposal with ade-
guate supporting data.

(2) The proposed rates shall be based on the
Contractor's actual cost experience for that period. The
appropriate Government representative and the Contractor
shall establish the final indirect cost rates as promptly as
practical after receipt of the Contractor's proposal.

(c) Allowability of costs and acceptability of cost aloca-
tion methods shall be determined in accordance with FAR
Subpart 31.3 in effect on the date of this contract.

(d) Predetermined rate agreements in effect on the date
of this contract shall be incorporated into the contract
Schedule. The Contracting Officer and Contractor shall
negotiate rates for subsequent periods and execute a written
indirect cost rate agreement setting forth the results. The
agreement shall specify (1) the agreed-upon predetermined
indirect cost rates, (2) the bases to which the rates apply, (3)
the period for which the rates apply, and (4) the specific
items treated as direct costs or any changesin theitems pre-
viously agreed to be direct costs. The indirect cost rate
agreement shall not change any monetary ceiling, contract
obligation, or specific cost allowance or disallowance pro-
vided for in this contract. The agreement is incorporated
into this contract upon execution.

(e) Pending establishment of predetermined indirect cost
rates for any fiscal year (or other period agreed to by the

parties), the Contractor shall be reimbursed either at the
rates fixed for the previousfiscal year (or other period) or at
billing rates acceptable to the Contracting Officer, subject to
appropriate adjustment when the final rates for that period
are established.

(f) Any failure by the parties to agree on any predeter-
mined indirect cost rates under this clause shall not be
considered a dispute within the meaning of the Disputes
clause. If for any fiscal year (or other period specified in the
Schedule) the parties fail to agree to predetermined indirect
cost rates, the alowable indirect costs shall be obtained by
applying final indirect cost rates established in accordance
with the Allowable Cost and Payment clause.

(g) Allowable indirect costs for the period from the
beginning of performance until the end of the Contractor’s
fiscal year (or other period specified in the Schedule) shall
be obtained using the predetermined indirect cost rates and
the bases shown in the Schedule.

(End of clause)

52.216-16 Incentive Price Revison—Firm Target.
As prescribed in 16.406(a), insert the following clause:

INCENTIVE PRICE REVISION—FIRM TARGET (OcT 1997)

(a) General. The supplies or services identified in the
Schedule as Items [Contracting Officer insert
Schedule line item numbers] are subject to price revisionin
accordance with this clause; provided, that in no event shall
thetotal final price of these items exceed the ceiling price of

dollars ($ ). Any supplies or services that
are to be (1) ordered separately under, or otherwise added
to, this contract and (2) subject to price revision in accor-
dance with the terms of this clause shall be identified as
such in a modification to this contract.

(b) Definition. “Costs,” as used in this clause, means
alowable costs in accordance with Part 31 of the Federa
Acquisition Regulation (FAR) in effect on the date of this
contract.

(c) Data submission. (1) Within
[Contracting Officer insert number of days] days after the
end of the month in which the Contractor has delivered the
last unit of supplies and completed the services specified by
item number in paragraph (a) of this clause, the Contractor
shall submit in the format of Table 15-2, FAR 15.408, or in
any other form on which the parties agree—

(i) A detailed statement of all costs incurred up to
the end of that month in performing all work under the
items;

(i) An estimate of costs of further performance, if
any, that may be necessary to complete performance of all
work under the items;
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(iii) A list of all residual inventory and an estimate
of itsvalue; and

(iv) Any other relevant data that the Contracting
Officer may reasonably require.

(2) If the Contractor fails to submit the data required
by subparagraph (c)(1) of this clause within the time speci-
fied and it is later determined that the Government has
overpaid the Contractor, the Contractor shall repay the
excess to the Government immediately. Unless repaid
within 30 days after the end of the data submittal period, the
amount of the excess shall bear interest, computed from the
date the data were due to the date of repayment, at the rate
established in accordance with the Interest clause.

(d) Price revision. Upon the Contracting Officer’s
receipt of the data required by paragraph (c) of this clause,
the Contracting Officer and the Contractor shall promptly
establish the total final price of the items specified in (a) of
this clause by applying to final negotiated cost an adjust-
ment for profit or loss, as follows:

(1) On the basis of the information required by para-
graph (c) of this clause, together with any other pertinent
information, the parties shall negotiate the total final cost
incurred or to beincurred for supplies delivered (or services
performed) and accepted by the Government and which are
subject to price revision under this clause.

(2) Thetotal final price shall be established by apply-
ing to the total final negotiated cost an adjustment for profit
or loss, asfollows:

(i) If the total final negotiated cost is equal to the
total target cost, the adjustment is the total target profit.

(ii) If the total final negotiated cost is greater than
the total target cost, the adjustment is the total target profit,
less [ Contracting Officer insert percent] percent of
the amount by which the total final negotiated cost exceeds
the total target cost.

(iii) If the final negotiated cost is less than the total
target cost, the adjustment is the total target profit plus

[Contracting Officer insert percent] percent of the
amount by which the total final negotiated cost is less than
the total target cost.

(e) Contract modification. The total fina price of the
items specified in paragraph (a) of this clause shall be evi-
denced by a modification to this contract, signed by the
Contractor and the Contracting Officer. This price shall not
be subject to revision, notwithstanding any changes in the
cost of performing the contract, except to the extent that—

(1) The parties may agree in writing, before the deter-
mination of total final price, to exclude specific elements of
cost from this price and to a procedure for subsequent dis-
position of those elements; and

(2) Adjustments or credits are explicitly permitted or
required by this or any other clause in this contract.
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(f) Adjusting billing prices. (1) Pending execution of the
contract modification (see paragraph (e) of this clause), the
Contractor shall submit invoices or vouchers in accordance
with billing prices as provided in this paragraph. The billing
prices shall be the target prices shown in this contract.

(2) If a any time it appears from information pro-
vided by the contractor under subparagraph (g)(2) of this
clause that the then-current billing prices will be substan-
tially greater than the estimated final prices, the parties shall
negotiate areduction in the billing prices. Similarly, the par-
ties may negotiate an increase in hilling prices by any or all
of the difference between the target prices and the ceiling
price, upon the Contractor's submission of factual data
showing that final cost under this contract will be substan-
tially greater than the target cost.

(3) Any hilling price adjustment shall bereflected ina
contract modification and shall not affect the determination
of the total final price under paragraph (d) of this clause.
After the contract modification establishing the total final
price is executed, the total amount paid or to be paid on al
invoices or vouchers shall be adjusted to reflect the total
final price, and any resulting additional payments, refunds,
or credits shall be made promptly.

(g) Quarterly limitation on payments statement. This
paragraph (g) shall apply until final price revision under this
contract has been completed.

(1) Within 45 days after the end of each quarter of the
Contractor’s fiscal year in which adelivery isfirst made (or
services are first performed) and accepted by the
Government under this contract, and for each quarter there-
after, the Contractor shall submit to the contract
administration office (with a copy to the contracting office
and the cognizant contract auditor) a statement, cumulative
from the beginning of the contract, showing—

(i) Thetotal contract price of all supplies delivered
(or services performed) and accepted by the Government
and for which final prices have been established;

(ii) The total costs (estimated to the extent neces-
sary) reasonably incurred for, and properly allocable solely
to, the supplies delivered (or services performed) and
accepted by the Government and for which final prices have
not been established;

(iii) The portion of the total target profit (used in
establishing the initial contract price or agreed to for the
purpose of this paragraph (g)) that isin direct proportion to
the supplies delivered (or services performed) and accepted
by the Government and for which final prices have not been
established—increased or decreased in accordance with
subparagraph (d)(2) of this clause, when the amount stated
under subdivision (g)(1)(ii) of this clause differs from the
aggregate target costs of the supplies or services; and

(iv) The total amount of all invoices or vouchers
for supplies delivered (or services performed) and accepted
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(1) The subcontracted supplies or services were
obtainable from other sources,

(2) The Contracting Officer ordered the Contractor in
writing to purchase these supplies or services from the other
source; and

(3) The Contractor failed to comply reasonably with
this order.

(c) Upon request of the Contractor, the Contracting
Officer shall ascertain the facts and extent of the failure. If
the Contracting Officer determines that any failure to per-
form results from one or more of the causes above, the
delivery schedule shall be revised, subject to the rights of
the Government under the termination clause of this con-
tract.

(End of clause)

52.250-1 Indemnification Under Public Law 85-804.

As prescribed in 50.403-3, insert the following clause in
contracts whenever the approving official determines that
the contractor shall be indemnified against unusualy haz-
ardous or nuclear risks (also see 50.403-2(c)):

INDEMNIFICATION UNDER PuBLIC LAaw 85-804 (APR 1984)

(@) “Contractor’s principal officials,” as used in this
clause, means directors, officers, managers, superinten-
dents, or other representatives supervising or directing—

(1) All or substantially all of the Contractor’s busi-
ness,

(2) All or substantially all of the Contractor’s opera-
tions at any one plant or separate location in which this
contract is being performed; or

(3) A separate and complete major industrial opera-
tion in connection with the performance of this contract.

(b) Under Public Law 85-804 (50 U.S.C 1431-1435) and
Executive Order 10789, as amended, and regardless of any
other provisions of this contract, the Government shall, sub-
ject to the limitations contained in the other paragraphs of
this clause, indemnify the Contractor against—

(1) Claims (including reasonable expenses of litiga-
tion or settlement) by third persons (including employees of
the Contractor) for death; persona injury; or loss of, dam-
age to, or loss of use of property;

(2) Loss of, damage to, or loss of use of Contractor
property, excluding loss of profit; and

(3) Loss of, damage to, or loss of use of Government
property, excluding loss of profit.

(c) This indemnification applies only to the extent that
the claim, loss, or damage (1) arises out of or results from a
risk defined in this contract as unusually hazardous or
nuclear and (2) is not compensated for by insurance or oth-
erwise. Any such claim, loss, or damage, to the extent that

it iswithin the deductible amounts of the Contractor’s insur-
ance, is not covered under this clause. If insurance coverage
or other financia protection in effect on the date the approv-
ing official authorizes use of this clause is reduced, the
Government’s liability under this clause shall not increase
asaresult.

(d) When the claim, loss, or damage is caused by willful
misconduct or lack of good faith on the part of any of the
Contractor’s principal officials, the Contractor shall not be
indemnified for—

(1) Government claims against the Contractor (other
than those arising through subrogation); or

(2) Loss or damage affecting the Contractor’s prop-
erty.

(e) With the Contracting Officer's prior written approval,
the Contractor may, in any subcontract under this contract,
indemnify the subcontractor against any risk defined in this
contract as unusually hazardous or nuclear. Thisindemnifi-
cation shall provide, between the Contractor and the
subcontractor, the same rights and duties, and the same pro-
visions for notice, furnishing of evidence or proof, and
Government settlement or defense of claims as this clause
provides. The Contracting Officer may also approve indem-
nification of subcontractors at any lower tier, under the
same terms and conditions. The Government shall indem-
nify the Contractor against liability to subcontractors
incurred under subcontract provisions approved by the
Contracting Officer.

(f) The rights and obligations of the parties under this
clause shall survive this contract’s termination, expiration,
or completion. The Government shall make no payment
under this clause unless the agency head determinesthat the
amount is just and reasonable. The Government may pay
the Contractor or subcontractors, or may directly pay parties
to whom the Contractor or subcontractors may be liable.

(g) The Contractor shall—

(1) Promptly notify the Contracting Officer of any
claim or action against, or any loss by, the Contractor or any
subcontractors that may be reasonably be expected to
involve indemnification under this clause;

(2) Immediately furnish to the Government copies of
all pertinent papers the Contractor receives;

(3) Furnish evidence or proof of any claim, loss, or
damage covered by this clause in the manner and form the
Government requires; and

(4) Comply with the Government’s directions and
execute any authorizations required in connection with set-
tlement or defense of claims or actions.

(h) The Government may direct, control, or assist in set-
tling or defending any claim or action that may involve
indemnification under this clause.

(End of clause)
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52.251-1

FEDERALACQUISITION REGULATION

Alternate | (Apr 1984). In cost-reimbursement contracts,
add the following paragraph (i) to the basic clause:

(i) The cost of insurance (including self-insurance pro-
grams) covering arisk defined in this contract as unusually
hazardous or nuclear shall not be reimbursed except to the
extent that the Contracting Officer has required or approved
this insurance. The Government’s obligations under this
clause are—

(1) Excepted from the release required under this
contract’s clause relating to allowable cost; and

(2) Not affected by this contract’s Limitation of Cost
or Limitation of Funds clause.

52.251-1 Government Supply Sources.

As prescribed in 51.107, insert the following clause in
solicitations and contracts when the contracting officer may
authorize the contractor to acquire supplies or services from
a Government supply source:

GOVERNMENT SUPPLY SOURCES (APR 1984)

The Contracting Officer may issue the Contractor an
authorization to use Government supply sources in the per-
formance of this contract. Title to all property acquired by
the Contractor under such an authorization shall vest in the
Government unless otherwise specified in the contract.
Such property shall not be considered to be “Government-
furnished property,” as distinguished from “Government
property.” The provisions of the clause entitled
“Government Property,” except its paragraphs (&) and (b),
shall apply to al property acquired under such authoriza-
tion.

(End of clause)

Alternate | (Apr 1984). If afacilities contract is contem-
plated, delete the last sentence from the basic clause.

52.251-2 Interagency Fleet Management System
Vehicles and Related Services.
As prescribed in 51.205, insert the following clause:

INTERAGENCY FLEET MANAGEMENT SYSTEM V EHICLES AND
RELATED SERVICES (JAN 1991)

The Contracting Officer may issue the Contractor an
authorization to obtain interagency fleet management sys-
tem (IFMS) vehicles and related services for use in the
performance of this contract. The use, service, and mainte-
nance of interagency fleet management system vehicles and
the use of related services by the Contractor shall be in
accordance with 41 CFR 101-39 and 41 CFR 101-38.301-1.

(End of clause)

52-364

52.252-1 Solicitation Provisions Incorporated by
Reference.
As prescribed in 52.107(a), insert the following provi-
sion:

SOLICITATION PROVISIONS INCORPORATED BY REFERENCE
(Fes 1998)

This solicitation incorporates one or more solicitation
provisions by reference, with the same force and effect asiif
they were given in full text. Upon request, the Contracting
Officer will make their full text available. The offeror is
cautioned that the listed provisions may include blocks that
must be completed by the offeror and submitted with its
quotation or offer. Inlieu of submitting the full text of those
provisions, the offeror may identify the provision by para-
graph identifier and provide the appropriate information
with its quotation or offer. Also, the full text of a solicita-
tion provision may be accessed electronically at this/'these

address(es):

[Insert one or more Internet addresses]

(End of provision)

52.252-2 ClausesIncorporated by Reference.
As prescribed in 52.107(b), insert the following clause:

CLAUSES INCORPORATED BY REFERENCE (FEB 1998)

This contract incorporates one or more clauses by refer-
ence, with the same force and effect as if they were given in
full text. Upon request, the Contracting Officer will make
their full text available. Also, the full text of a clause may
be accessed electronically at this/these address(es):

[Insert one or more Internet addresses]

(End of clause)

52.252-3 Alterationsin Solicitation.

As prescribed in 52.107(c), insert the following provi-
sion in solicitations in order to revise or supplement, as
necessary, other parts of the solicitation that apply to the
solicitation phase only, except for any provision authorized
for use with adeviation. Include clear identification of what
isbeing altered.
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52.300

ALTERATIONSIN SOLICITATION (APR 1984)

Portions of this solicitation are atered as follows:

(End of provision)

52.252-4 Alterationsin Contract.

As prescribed in 52.107(d), insert the following clause in
solicitations and contracts in order to revise or supplement,
as necessary, other parts of the contract, or parts of the solic-
itation that apply after contract award, except for any clause
authorized for use with a deviation. Include clear identifica:
tion of what is being altered.

ALTERATIONSIN CONTRACT (APR 1984)

Portions of this contract are altered as follows:

(End of clause)

52.252-5 Authorized Deviationsin Provisions.

As prescribed in 52.107(e), insert the following provi-
sion in solicitations that include any FAR or supplemental
provision with an authorized deviation. Whenever any
FAR or supplemental provision is used with an authorized
deviation, the contracting officer shall identify it by the
same number, title, and date assigned to the provision
when it is used without deviation, include regulation
name for any supplemental provision, except that the
contracting officer shall insert “(DEVIATION)” after the
date of the provision.

AUTHORIZED DEVIATIONS IN PROVISIONS (APR 1984)

(a) Theusein this solicitation of any Federal Acquisition
Regulation (48 CFR Chapter 1) provision with an autho-
rized deviation is indicated by the addition of
“(DEVIATION)” after the date of the provision.

(b) The usein this solicitation of any
[insert regulation name] (48 CFR Chapter ) provision
with an authorized deviation isindicated by the addition of
“(DEVIATION)” after the name of the regulation.

(End of provision)

52.252-6 Authorized Deviationsin Clauses.
As prescribed in 52.107(f), insert the following clausein
solicitations and contracts that include any FAR or supple-

mental clause with an authorized deviation. Whenever any
FAR or supplementd clauseis used with an authorized devia-
tion, the contracting officer shall identify it by the same
number, title, and date assigned to the clause when it is used
without deviation, include regul ation name for any supple-
mental clause, except that the contracting officer shall insert
“(DEVIATION)” after the date of the clause.

AUTHORIZED DEVIATIONS IN CLAUSES (APR 1984)

(a) The use in this solicitation or contract of any Federal
Acquisition Regulation (48 CFR Chapter 1) clause with an
authorized deviation isindicated by the addition of “(DEV -
ATION)” after the date of the clause.

(b) The use in this solicitation or contract of any .
[insert regulation name] (48 CFR ) clause with an
authorized deviation is indicated by the addition of
“(DEVIATION)" after the name of the regulation.

(End of clause)

52.253-1 Computer Generated Forms.
Asprescribed in FAR 53.111, insert the following clause:

ComPUTER GENERATED FORMS (JaN 1991)

(a) Any data required to be submitted on a Standard or
Optional Form prescribed by the Federal Acquisition
Regulation (FAR) may be submitted on a computer gener-
ated version of the form, provided there is no change to the
name, content, or sequence of the data elements on the
form, and provided the form carries the Standard or
Optional Form number and edition date.

(b) Unless prohibited by agency regulations, any data
required to be submitted on an agency unique form pre-
scribed by an agency supplement to the FAR may be
submitted on a computer generated version of the form pro-
vided there is no change to the name, content, or sequence
of the data elements on the form and provided the form car-
ries the agency form number and edition date.

(c) If the Contractor submits a computer generated ver-
sion of aform that is different than the required form, then
the rights and obligations of the parties will be determined
based on the content of the required form.

(End of clause)

Subpart 52.3—Provision and Clause Matrix
52.300 Scope of subpart.

The matrix in this subpart contains a column for each
principal type and/or purpose of contract (see 52.101(e)).
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PRI NCI PLE TYPE AND/ OR PURPGSE OF CONTRACT

PR OVI SI ON OR CLAUSE PRESCRIBED | Or | IBR | UCF FP CR FP CR FP CR FP CR T&M| LW | cov | DDR | AE| FAC | IND | TRN | SAP | UTL (e}
I'N C SsuP | sup | R&D | R&D | svCc | svc | con | con LH SVC DEL SVC

52.211-15 Defense Priority and
Allocation Requirements. 11.604(b) C | Yes | A A A A A A A A A A A A A A A A A A

52.211-16 Variation in Quantity. | 11.703(a) ClYes| F A A A A A

52.211-17 Delivery of Excess
Quantities. 11.703(b) ClYes| F ®) O ®] ®]

52.211-18 Variation in Estimated
Quantity. 11.703(c) C | Yes A A

52.212-1 Instructionsto
Offerors—Commercial Items.| 12.301(b)(1) | P | Yes| NA| A A A A A A A A A A A A A R

52.212-2 Evauation —
Commercia Items. 12.301(c)() | P| No| NA| O ©) ©) (@) 0 0 0 O] O 0 0 O] O (0]

52.212-3 Offeror Representations
and Certifications—
Commercial ltems. 12.301(b)(2) | P| No | NA| A A A A A A A Al A A A Al A R

52.212-4 Contract Terms and
Conditions—Commercial
Items. 12.301(b)(3) | C| Yes| NA| A A A A A A A A A A A A A R

52.212-5 Contract Terms and
Conditions Required to Im-
plement Statutes or Executive

Orders— Commercia Items | 12.301(b)(4) | C| No | NA| A A A A A A A A A A A A A R
)
52.213-1 Fast Payment Procedure. | 13.404 C | Yes A A A A
o)
52.213-2 Invoices. 13.302-5(b) | C | Yes A
)
52.213-3 Noticeto Supplier. 13.302-5(c) | C | Yes A
52.213-4 Terms and Conditions—
Simplified Acquisitions
(Other Than Commercial
Items). 13.302-5(d) | C | Yes A

FEDERAL ACQUI SI TI ON REGULATI ON ( FAR) Matrix 7



PrI NCI PLE TYPE AND/ OR PURPOSE OF CONTRACT

PROVI SI ON OR CLAUSE PRESCRIBED |Or [ IBR|UucF | FP | cR | FP | R | FP | cR | FP | &R | T&M| LW | com | DDR | A&E| FAC | IND | TRN | sAP | uTL | T

IN C SuP | sup | R&GD| R&D | svc| svc | con | cON | LH SVC DEL SvC
52.214-1 Solicitation 14.201-6

Definitions—Sealed Bidding. (b)(1) P|Yes| L A A A A A A A A A
52.214-2 Type of Business Organ-| 14.201-6

ization—Sealed Bidding. (b)(2) P| No| K A A A A A A A A A
52.214-3 Amendmentsto 14.201-6

Invitations for Bids. (b)(3) P|Yes| L A A A A A A A A A
14.201-6

52.214-4 Fase Statementsin Bids.| (b)(4) P|VYes| L A A A A A A A A A
14.201-6

52.214-5 Submission of Bids. (o)(1) P|Yes| L A A A A A A A A A
52.214-6 Explanation to 14.201-6

Prospective Bidders. (©)(2) P|Yes| L A A A A A A A A A

52.214-7 Late Submissions,

Modifications, and 14.201-6

Withdrawals of Bids. (©)(3) P|Yes| L A A A A A A A A A
14.201-6

52.214-9 Failure to Submit Bid. (e)(1) P|Yes| L A A A A A A A A
52.214-10 Contract Award— 14.201-6

Sealed Bidding. (e)(2) P|lYes| L A A A A A A A A

52.214-12 Preparation of Bids. 14.201-6(f) | P | Yes| L A A A A A A A A
14.201-6

52.214-13 Telegraphic Bids. (9)(D) P|Yes| L A A A A A A A A A
14.201-6

Alternate | (9)(2) P|Yes| L A A

52.214-14 Place of Performance—
Sealed Bidding. 14.201-6(h) | P | No K A A A A A A A A

FEDERAL ACQUI SI TI ON REGULATI ON ( FAR) (FAC 97-03) atrix 8
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PRI NCI PLE TYPE AND/ OR PURPCSE OF GONTRACT
P
PROVI SI ON OR CLAUSE PRESCRIBED | R| IBR|UucF | FP | cR | FP | cR | FP | cR | FP | CR | T&M | LW | cOM | DDR | A&E| FAC | IND | TRN | SAP | UTL | «©
IN c sup| sup | R& | R&D| svc| svc | con | con | LH SvC DEL svc
14.201-6(x)

52.214-34 Submission of Offersin| 15.407(1)

the English Language. 25.408(d) P | Yes Al A A A Al A A A Al A A A Al A A A Al A

14.201-6(y)

52.214-35 Submission of Offersin| 15.407(m)

U.S. Currency. 25.408(d) P | Yes Al A A A Al A A A Al A A A Al A A A Al A
52.215-1 Instructionsto

Offerors—Competitive. 15.209(a) P|lYes| L Al A A A Al A A A Al A A Al A A A A

Alternate | 15.209(a)(1) | P | Yes| L Al A A A Al A A A Al A A Al A A A A

Alternate |1 15.209@)((2) | P | Yes| L Al A A A Al A A A Al A A Al A A A A
52.215-2 Audit and Records—

Negotiation. 15.209(b)(1) | C| Yes | | Al A A A Al A A A Al A A A A A A

Alternate | 15.209(b)(2) | C | Yes | | R

Alternate | 15.209(b)(3) | C | Yes | | A A A A

Alternatelll 15.209(b)4) | C | Yes | | Al A A A Al A A A Al A A A Al A A A
52.215-3 Request for Information

or Solicitation for Planning

Purposes. 15.209(c) P[Yes| L Al A A A Al A A A Al A A A Al A A A A
52.215-4 Type of Business

Organization. 15.209(d) P No| K Al A A A Al A A A Al A A Al A A A A
52.215-5 Facsimile Proposals. 15.209(e) P|Yes| L Al A A A Al A A A Al A A A Al A A A A
52.215-6 Place of Performance. 15.209(f) Pl No| K Al A A A Al A A A Al A A Al A A A
52.215-7 Annual Representations

and Certifications—

Negotiation. 15.209(g) Pl No| K Al A A A Al A A A Al A A A Al A A A A

FEDERAL ACQUI SI TI ON REGULATI ON ( FAR) (FAC 97-03) Matrix 11
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Pri NGl PLE TYPE AND/ OR PURPOSE OF CONTRACT

P
PROVI SI ON OR CLAUSE PRESCRIBED | R| IBR|uUucF | FP | cR | FP | R | FP | cR | FP | cR | T&M | LW | com | DDR | A&E| FAC | IND | TRN | sAP | UTL | «C
IN C sp| sp | R&DIR&D | svc] sve | conl con] 1H SVC DEL SVC
52.215-8 Order of Precedence—
Uniform Contract Format. 15.209(h) C|lVYes| | A A A A A A A A A A A A A A A A
52.215-9 Changes or Additionsto
Make-or-Buy Program. 15.408(a) C|VYes| | A A A A A A A A A A A A A A A
Alternate | 15.408@)((1) | C| Yes| | Al A A A Al A
Alternate | 15.408(a)(2) | C| Yes | | Al A A A Al A
52.215-10 Price Reduction for
Defective Cost or Pricing
Data. 15.408(b) C| Yes| | Al A A A Al A A A A A A A A A A A A
52.215-11 Price Reduction for
Defective Cost or Pricing
Data—M odifications. 15.408(c) C| Yes| | Al A A A Al A A A Al A A A A A A A A
52.215-12 Subcontractor Cost or
Pricing Data. 15.408(d) C| Yes| | Al A A A Al A A A A A A A A A A A A
52.215-13 Subcontractor Cost or
Pricing Data—M odifications. | 15.408(€) C|VYes| | Al A A A Al A A A A A A A A A A A A
52.215-14 Integrity of Unit Prices.| 15.408(f)(1) | C | Yes | | Al A A A Al A A A Al A A A A A A A A
Alternate | 15.408(f)(2) | C| Yes | | Al A A A Al A A A A A A A A A A A A
52.215-15 Termination of Defined o)
Benefit Pension Plans. 15.408(g) C|lVYes| | A A A A A A A A A A A A A A A A
52.215-16 Facilities Capital Cost
of Money. 15.408(h) P|lYes| L Al A A A A A A A A A A A A A A A
52.215-17 Waiver of Facilities 0o
Capital Cost of Money. 15.408(i) C|VYes| | Al A A A Al A A A Al A A A A A A A
FEDERAL ACQUI SI TI ON REGULATI ON ( FAR) Matrix 12
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PART 53—FORMS 53.001
53.302-90 Optiona Form 90, Release of Lien on Real SF 1408 Preaward Survey of Prospective Contractor—
Property. Accounting System
53.302-91 Optional Form 91, Release of Personal SF 1414 Consent of Surety
Property from Escrow. SF 1415 Consent of Surety and Increase of Penalty
53.302-307 Contract Award. SF1416  Payment Bond for Other Than Construction
53.302-308 Solicitation and Offer—Negotiated Contracts
Acquisition. SF 1418  Performance Bond for Other Than Construction
53.302-309 Amendment of Solicitation. Contracts
53.302-336 Optional Form 336, Continuation Sheet. SF 1423 Inventory Verification Survey
53.302-347 Optional Form 347, Order for Supplies or SF 1424 Inventory Disposal Report
Services. , SF1426  Inventory Schedule A (Metalsin Mill Product
53.302-348 Optional Form 348, Order for Supplies or Form)
Services Schedule—Continuation. N
53.302-1419 Optional Form 1419, Abstract of Offers— SF 1427 Inventory Schedule A—Continuation Sheet (Metals

Construction.

53.302-1419A Optional Form 1419A, Abstract of Offers—

Construction, Continuation Sheet.

53.303-DD-254  Department of Defense DD Form 254,

Contract Security Classification
Specification.

53.303-DD-441  Department of Defense DD Form 441,

Security Agreement.

53.303-WH-347  Department of Labor Form WH-347, Payroll

(For Contractor's Optional Use).

Forms Authorized for L ocal Reproduction

SFLLL
SFLLL-A

SF 18
SF 33
SF 34
SF 35
SF 119
SF 129
SF 273
SF 274
SF 275
SF 279
SF 281
SF 294
SF 295
SF 1403
SF 1404
SF 1405
SF 1406

SF 1407

Disclosure of Lobbying Activities

Disclosure of Lobbying Activities—Continuation
Sheet

Request for Quotation

Solicitation, Offer and Award

Annual Bid Bond

Annua Performance Bond

Statement of Contingent or Other Fees
Solicitation Mailing List Application
Reinsurance Agreement for aMiller Act
Performance Bond

Reinsurance Agreement for aMiller Act Payment
Bond

Reinsurance Agreement in Favor of the United
States

Federal Procurement Data System (FPDS)—
Individual Contract Action Report

Federal Procurement Data System (FPDS)—
Summary Contract Action Report ($25,000 or L ess)
Subcontracting Report for Individual Contracts
Summary Subcontract Report

Preaward Survey of Prospective Contractor
(General)

Preaward Survey of Prospective Contractor—
Technical

Preaward Survey of Prospective Contractor—
Production

Preaward Survey of Prospective Contractor—
Quiality Assurance

Preaward Survey of Prospective Contractor—
Financial Capability

in Mill Product Form)

SF 1428 Inventory Schedule B

SF 1429 Inventory Schedule B—Continuation Sheet

SF 1430 Inventory Schedule C (Work-in-Process)

SF 1431 Inventory Schedule C—Continuation Sheet (Work-
in-Process)

SF 1432 Inventory Schedule D (Specia Tooling and Specia
Test Equipment)

SF 1433 Inventory Schedule D—Continuation Sheet (Special
Tooling and Specia Test Equipment)

SF 1434 Termination Inventory Schedule E (Short Form For
Use With SF 1438 Only)

SF 1435 Settlement Proposal (Inventory Basis)

SF 1436 Settlement Proposal (Total Cost Basis)

SF 1437 Settlement Proposal for Cost-Reimbursement Type
Contracts

SF 1438 Settlement Proposal (Short Form)

SF 1439 Schedule of Accounting Information

SF 1440 Application for Partial Payment

SF 1445 Labor Standards Interview

SF 1449 Solicitation/Contract/Order for Commercial Items

OF 90 Release of Lien on Rea Property

OF 91 Release of Personal Property from Escrow

OF 307 Contract Award

OF 308 Solicitation and Offer—Negotiated Acquisition

OF 309 Amendment of Solicitation

OF 347 Order for Supplies or Services

53.000 Scope of part.

This part—

(@) Prescribes standard forms (SF's) and references
optional forms (OF's) and agency-prescribed forms for use
in acquisition;

(b) Contains requirements and information generally
applicable to the forms; and

(c) ustrates the forms.

53.001 Definitions.

“Exception,” as used in this part, means an approved
departure from the established design, content, printing
specifications, or conditions for use of any standard form.

53-3



53.100

FEDERALACQUISITION REGULATION

Subpart 53.1—General

53.100 Scope of subpart.
This subpart contains regquirements and information gen-
eraly applicable to the forms prescribed in this regulation.

53.101 Requirementsfor use of forms.

The requirements for use of the forms prescribed or ref-
erenced in this part are contained in Parts 1 through 52,
where the subject matter applicable to each form is
addressed. The specific location of each requirement is
identified in Subpart 53.2 and under “Forms’ in the FAR
Index.

53.102 Current editions.

The form prescriptions in Subpart 53.2 and the illustra-
tions in Subpart 53.3 contain current edition dates.
Contracting officers shall use the current editions unless
otherwise authorized under this regulation.

53.103 Exceptions.

Agencies shall not—

(a) Alter astandard form prescribed by this regulation; or

(b) Use for the same purpose any form other than the
standard form prescribed by this regulation without receiv-
ing in advance an exception to the form.

53.104 Overprinting.

Standard and optional forms (obtained as required by
53.107) may be overprinted with names, addresses, and
other uniform entries that are consistent with the purpose of
the form and that do not ater the form in any way.
Exception approval for overprinting is not needed.

53.105 Computer generation.

(a) Agencies may computer-generate the Standard and
Optional Forms prescribed in the FAR without exception
approval (see 53.103), provided—

(1) The form isin an electronic format that complies
with Federal Information Processing Standard Number 161,
or

(2) There is no change to the name, content, or
sequence of the data elements, and the form carries the
Standard or Optional Form number and edition date.

(b) The forms prescribed by this Part may be computer
generated by the public. Unless prohibited by agency regu-
lations, forms prescribed by agency FAR supplements may
also be computer generated by the public. Computer gener-
ated forms shall either comply with Federal Information
Processing Standard Number 161 or shall retain the name,
content, or sequence of the data elements, and shall carry

53-4 (FAC 97-03)

the Standard or Optional Form or agency number and edi-
tion date (see 53.111).

53.106 Special construction and printing.

Contracting offices may request exceptions (see 53.103)
to standard forms for special construction and printing.
Examples of common exceptions are as follows:

SpecIAL CONSTRUCTION
AND PRINTING

STANDARD FORMS

(8 SF18—........... (1) With vertical lines omitted
(for listing of supplies and ser-
vices, unit, etc.);

(2) As reproducible masters;
and/or

(3) In carbon interleaved pads or
sefs.

(b) SF's26, 30, 33, 1447— As die-cut stencils or repro-
ducible masters.

(1) With serial numbers and con-
tracting office name and address;
and/or

(2) On special weight of paper
and with the type of construc-
tion, number of sets per book,
2and number of parts per set as
specified by the contracting offi -
cer. (Executive agencies may
supplement the administrative
instructions on the inside front
cover of the book.)

(1) As die-cut stencils or repro-
ducible masters; and/or

(2) With additional wording as
required by the executive
agency. (However, the sequence
and wording of the items appear-
ing on the prescribed form
should not be altered.

(d) SF1442— ... ......

53.107 Obtaining forms.

(a) Executive agencies shall obtain standard and optional
forms from the General Services Administration (GSA) by
using GSA Supply Catalog—Office Products (see 41 CFR
101-26.302). Standard forms adapted for computer prepara
tion (see 53.105) or with special construction and printing
(see 53.106) that are not available from GSA may be
ordered directly from the Government Printing Office
(GPO).

(b) Contractors and other parties may obtain standard
and optional forms from the Superintendent of Documents,
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GPO, Washington, DC 20402. Standard and optional form-
snot available from the Superintendent of Documents may
be obtained from the prescribing agency.

(c) Agency forms may be obtained from the prescribing

agency.

53.108 Recommendations concerning forms.

Users of this regulation may recommend new forms or
the revision, elimination, or consolidation of the forms pre-
scribed or referenced in this regulation. Recommendations
from within an executive agency shall be submitted to the
cognizant council in accordance with agency procedures.
Recommendations from other than executive agencies
should be submitted directly to the FAR Secretariat.

53.109 Formsprescribed by other regulations.

Certain forms referred to in Subpart 53.2 are prescribed
in other regulations and are specified by the FAR for usein
acquisition. For each of these forms, the prescribing agency
is identified by means of a parenthetical notation after the
form number. For example, SF 1165, which is prescribed by
the General Accounting Office (GAOQ), is identified as SF
1165 (GAO).

53.110 Continuation sheets.

Except as may be otherwise indicated in the FAR, all
standard forms prescribed by the FAR may be continued on
(a) plain paper of similar specification, or (b) specially con-
structed continuation sheets (e.g., OF 336). Continuation
sheets shall be annotated in the upper right-hand corner with
the reference number of the document being continued and
the serial page number.

53.111 Contract clause.

Contracting officers shall insert the clause at 52.253-1,
Computer Generated Forms, in solicitations and contracts
that require the contractor to submit data on Standard or
Optional Forms prescribed by this regulation; and, unless
prohibited by agency regulations, forms prescribed by
agency supplements.

Subpart 53.2—Prescription of Forms

53.200 Scope of subpart.

This subpart prescribes standard forms and references
optional forms and agency-prescribed forms for use in
acquisition. Consistent with the approach used in Subpart
52.2, this subpart is arranged by subject matter, in the same
order as, and keyed to, the parts of the FAR in which the
form usage requirements are addressed. For example, forms
addressed in FAR Part 14, Sealed Bidding, aretreated in this
subpart in section 53.214, Sealed Bidding; forms addressed
in FAR Part 43, Contract Modifications, are treated in this

subpart in section 53.243, Contract modifications. The fol-
lowing exampleillustrates how the subjects are keyed to the
parts in which they are addressed:

53.243 Contract Modifications (SF 30).
—l__> SECTION (KEYED TOFARPART
CONTAINING SUBJECT MATTER:
USAGE REQUIREMENTS FOR SF 30
ARE ADDRESSED IN PART 43,
CONTRACT MODIFICATIONS)

——»  PART AND SUBPART (INVARIABLE)

53.201 Federal acquisition system.

53.201-1 Contracting authority and responsibilities
(SF 1402).
SF 1402 (10/83), Certificate of Appointment. SF 1402 is
prescribed for use in appointing contracting officers, as
specified in 1.603-3.

53.202 —53.203 [Reserved]
53.204 Administrative matters.

53.204-1 Safeguarding classified information within

industry (DD Form 254, DD Form 441).

The following forms, which are prescribed by the
Department of Defense, shall be used by agencies covered
by the Defense Industrial Security Program if contractor
access to classified information is required, as specified in
Subpart 4.4 and the clause at 52.204-2:

(@) DD Form 254 (Department of Defense (DOD)),
Contract Security Classification Specification. (See
4.403(c)(1).)

(b) DD Form 441 (DOD), Security Agreement. (See
paragraph (b) of the clause at 52.204-2.)

53.204-2 Contract reporting.

The following forms are prescribed for use by executive
agenciesin reporting contract actions, as specified in 4.602(c):

(8 SF 279 (Rev. 10/97), Federal Procurement Data|
System (FPDS)—Individual Contract Action Report. (See
4.602(c).)

(b) SF 281 (Rev. 5/96), Federal Procurement Data
System (FPDS)—Summary Contract Action Report
($25,000 or Less). (See 4.602(c).)

53.205 Publicizing contract actions.
53.205-1 Paid advertisements.

SF 1449, prescribed in 53.212, shall be used to place
orders for paid advertisements as specified in 5.503.
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53.206 — 53.208 [Reserved]
53.209 Contractor qualifications.

53.209-1 Responsible prospective contractors.

Thefollowing forms are prescribed for use in conducting
preaward surveys of prospective contractors, as specified in
9.106-1, 9.106-2, and 9.106-4:

(a) SF 1403 (Rev. 9/88), Preaward Survey of Prospective
Contractor (General). SF 1403 is authorized for local
reproduction and a copy is furnished for this purposein Part
53 of the looseleaf edition of the FAR.

(b) SF 1404 (Rev. 9/88), Preaward Survey of Prospective
Contractor—Technical. SF 1404 is authorized for local
reproduction and a copy is furnished for this purposein Part
53 of the looseleaf edition of the FAR.

(c) SF 1405 (Rev. 9/88), Preaward Survey of Prospective
Contractor—Production. SF 1405 is authorized for local
reproduction and a copy is furnished for this purpose in Part
53 of the looseleaf edition of the FAR.

| (d S 1406 (Rev. 11/97), Preaward Survey of
Prospective Contractor—Quality Assurance. SF 1406 is
authorized for local reproduction and a copy is furnished for
this purpose in Part 53 of the looseleaf edition of the FAR.

(e) SF 1407 (Rev. 9/88), Preaward Survey of Prospective
Contractor—Financial Capability. SF 1407 is authorized
for local reproduction and a copy is furnished for this pur-
pose in Part 53 of the looseleaf edition of the FAR.

(f) SF 1408 (Rev. 9/88), Preaward Survey of Prospective
Contractor—Accounting System. SF 1408 is authorized for
local reproduction and a copy is furnished for this purpose
in Part 53 of the looseleaf edition of the FAR.

53.210—53.211 [Reserved]

53.212 Acquisition of commercial items.

SF 1449 (10/95 Ed.), Solicitation/Contract/Order for
Commercial Items. SF 1449 is prescribed for use in solici-
tations and contracts for commercial items. Agencies may
prescribe additional detailed instructions for use of the
form.

53.213 Simplified acquisition procedures (SF's 18, 30,

44, 1165, 1449, and OF's 336, 347, and 348).

The following forms are prescribed as stated in this sec-
tion for use in simplified acquisition procedures, orders
under existing contracts or agreements, and orders from
required sources of supplies and services:

(@ SF 18 (Rev. 6/95), Request for Quotations, or SF
1449 (10/95 Ed.), Solicitation/Contract/Order for
Commercial Items. SF 18 s prescribed for use in obtaining
price, cost, delivery, and related information from suppliers

| asspecifiedin 13.307(b). SF 1449, as prescribed in 53.212,

53-6

or other agency forms/automated formats, may aso be used
to obtain price, cost, delivery, and related information from
suppliers as specified in 13.307(b).

(b) SF 30 (Rev. 10/83), Amendment of Solicitation/
Modification of Contract. SF 30, prescribed in 53.243, may
be used for modifying purchase orders, as specified in
13.307(c)(3). |

(c) SF 44 (Rev. 10/83), Purchase Order Invoice Voucher.
SF 44 is prescribed for use in simplified acquisition proce-
dures, as specified in 13.306. |

(d) SF 1165 (6/83 Ed.), Receipt for Cash-Subvoucher.
SF 1165 (GAO) may be used for imprest fund purchases, as
specified in 13.307(e). |

(e) OF 336 (4/86 Ed.), Continuation Sheet. OF 336, pre-
scribed in 53.214(h), may be used as a continuation sheet in
solicitations, as specified in 13.307(c)(1).

(f) SF 1449, (10/95 Ed.) Solicitation/Contract/Order for
Commercial Items prescribed in 53.212, OF 347 (Rev.
6/95), Order for Supplies or Services, and OF 348 (10/83
Ed.), Order for Supplies or Services—Schedule
Continuation. SF 1449, OF's 347 and 348 (or approved
agency formg/automated formats) may be used as follows:

(1) To accomplish acquisitions under simplified
acquisition procedures, as specified in 13.307. |

(2) To establish blanket purchase agreements (BPA'S),
as specified in 13.303-2, and to make purchases under I
BPA's, as specified in 13.303-5.

(3) To issue orders under basic ordering agreements,
as specified in 16.703(d)(2)(i).

(4) As otherwise specified in this chapter (e.g., see
5.503(a)(2), 8.405-2, 36.701(c), and 51.102(¢e)(3)(ii)).

53.214 Sealed bidding.

Thefollowing forms are prescribed for use in contracting
by sealed bidding (except for construction and architect-
engineer services):

(@) SF 26 (4/85), Award/Contract. SF 26 is prescribed
for use in awarding sealed bid contracts for supplies or ser-
vices in which bids were obtained on SF 33, Solicitation,
Offer and Award, as specified in 14.408-1(d)(1). Pending
issuance of a new edition of the form, the reference in
“block 1" should be amended to read “15 CFR 700".

(b) SF 30, Amendment of Solicitation/Modification of
Contract. SF 30, prescribed in 53.243, shall be used in
amending invitations for bids, as specified in 14.208(a).

(c) SF 33 (Rev. 9/97), Solicitation, Offer and Award. SF
33isprescribed for usein soliciting bids for supplies or ser-
vices and for awarding the contracts that result from the
bids, as specified in 14.201-2(8)(1), unless award is accom-
plished by SF 26. Pending issuance of a new edition of the
form, the reference in “block 1" should be amended to read
“15 CFR 700" and in the Caution statement of “block 0”
revise 52.215-10 to read 52.215-1.
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(d) SF 1447 (5/88 Ed.), Solicitation/Contract. SF 1447
is prescribed for use in soliciting supplies or services and for
awarding contracts that result from the bids. It shall be used
when the simplified contract format is used (see 14.201-9)
and may be used in place of the SF 26 or SF 33 with other
solicitationsand awards. Agencies may prescribe additional
detailed instructions for use of the form.

(e SF 129 (Rev. 12/96), Solicitation Mailing List
Application. SF 129 is prescribed for use in establishing
and maintaining lists of potential sources, as specified in
14.205-1(d).

(f) SF 1409 (Rev. 9/88), Abstract of Offers, and SF 1410
(9/88), Abstract of Offers—Continuation. SF 1409 and SF
1410 are prescribed for usein recording bids, as specified in
14.403(3).

(g) OF 17 (Rev. 12/93), Offer Label. OF 17 may be fur-
nished with each invitation for bids to facilitate
identification and handling of bids, as specified in
14.202-3(b).

(h) OF 336 (Rev. 3/86), Continuation Sheet. OF 336
may be used as a continuation sheet in solicitations, as spec-
ified in 14.201-2(b).

53.215 Contracting by negotiation.

53.215-1 Solicitation and receipt of proposals.

The following forms are prescribed, as stated in the fol-
lowing paragraphs, for use in contracting by negotiation
(except for construction, architect-engineer services, or
acquisitions made using simplified acquisition procedures):

(@) S 26 (Rev. 4/85), Award/Contract. SF 26, pre-
scribed in 53.214(a), may be used in entering into
negotiated contracts in which the signature of both parties
on a single document is appropriate, as specified in
15.509(b).

(b) S 30 (Rev. 10/83), Amendment of
Solicitation/Modification of Contract. SF 30, prescribed in
53.243, may be used for amending requests for proposals
and for amending requests for information, as specified in
15.210(b).

| (0 SF33(Rev.9/97), Solicitation, Offer and Award. SF
33, prescribed in 53.214(c), may be used in connection with
the solicitation and award of negotiated contracts. Award of
such contracts may be made by either OF 307, SF 33, or SF
26, as specified in 53.214(c) and 15.509. Pending issuance
of a new edition of the form, the reference in “block 1"
should be amended to read “15 CFR 700" and in the
Caution statement of “block 9" revise 52.215-10 to read
52.215-1.

(d) OF 17 (Rev. 12/93), Offer Label. OF 17 may be fur-
nished with each request for proposals to facilitate
identification and handling of proposas, as specified in
15.210(c).

(e) OF 307 (Rev. 9/97), Contract Award. OF 307 may
be used to award negotiated contracts as specified in
15.509(a).

(f) OF 308 (Rev. 9/97), Solicitation and Offer-
Negotiated Acquisition. OF 308 may be used to support
solicitation of negotiated contracts as specified in 15.210(a).
Award of such contracts may be made by OF 307, as speci-
fied in 15.509(a).

(g) OF 309 (Rev. 9/97), Amendment of Solicitation. OF
309 may be used to amend solicitations of negotiated con-
tracts, as specified in 15.210(b).

53.216 Typesof contracts.

53.216-1 Delivery orders and orders under basic

ordering agreements (OF 347).

OF 347, Order for Supplies or Services. OF 347, pre-
scribed in 53.213(f) (or an approved agency form), may be
used to place orders under indefinite delivery contracts and
basic ordering agreements, as specified in 16.703(d)(2)(i).

53.217—53.218 [Reserved]

53.219 Small business programs.

The following standard forms are prescribed for use in
reporting small, small disadvantaged and women-owned
small business subcontracting data, as specified in Part 19:

(@ SF 294 (Rev. 10/96), Subcontracting Report for
Individual Contracts. (See 19.704(a)(5).)

(b) SF 295 (Rev. 10/96), Summary Subcontract Report.
(See 19.704(a)(5).) SF 295 is authorized for local repro-
duction and a copy is furnished for this purpose in Part 53
of the loose-leaf edition of the FAR.

53.220—53.221 [Reserved]

53.222 Application of labor laws to Government
acquisitions (SF's 99, 308, 1093, 1413, 1444, 1445,
1446, WH-347).

The following forms are prescribed as stated below, for
use in connection with the application of labor laws:

(@) [Reserved]

(b) SF 99 (DOL), Notice of Award of Contract.

(c) SF 308 (DOL) (5/85 Ed.), Request for Determination
and Response to Request. (See 22.404-3(a) and (b).)

(d SF 1093 (GAO) (10/71 Ed.), Schedule of
Withholdings under the Davis-Bacon Act and/or the
Contract Work Hours and Safety Standards Act. (See
22.406-9(c)(1).)

(e) SF 1413 (Rev. 6/89), Statement and Acknowledgment.
SF 1413 is prescribed for use in obtaining contractor
acknowledgment of inclusion of required clauses in sub-
contracts, as specified in 22.406-5. Pending issuance of a

53-7



53.228

FEDERALACQUISITION REGULATION

new edition of the form, the “ prescribed by” reference at the
bottom right of the form is revised to read “53.222(¢e)".

(f) SF 1444 (10/87 Ed.), Request for Authorization of
Additional Classification and Rate. (See 22.406-3(a) and
22.1019.)

(g) SF 1445 (Rev. 12/96), Labor Standards Interview.
(See 22.406-7(b).)

(h) SF 1446 (10/87 Ed.), Labor Standards Investigation
Summary Sheet. (See 22.406-8(d).)

(i) Form WH-347 (DOL), Payroll (For Contractor's
Optional Use). (See 22.406-6(a).)

53.223—53.227 [Reserved]

53.228 Bondsand insurance.

The following standard forms are prescribed for use for
bond and insurance requirements, as specified in Part 28:

(8) SF 24 (Rev. 1/90), Bid Bond. (See 28.106-1.)

(b) SF 25 (Rev. 1/90), Performance Bond. (See
28.106-1(b).)

(c) SF 25-A (Rev. 1/90), Payment Bond. (See
28.106-1(c).)

(d) SF 25-B (Rev. 10/83), Continuation Sheet (For
Standard Forms 24, 25, and 25-A). (See 28.106-1(c).)

(e) SF 28 (Rev. 1/90), Affidavit of Individual Surety. (See
28.106-1(e) and 28.203(b).)

(f) S 34 (Rev. 1/90), Annual Bid Bond. (See
28.106-1(f).) SF 34 isauthorized for local reproduction and
acopy is furnished for this purpose in Part 53 of the loose-
leaf edition of the FAR.

(g) SF 35 (Rev. 1/90), Annual Performance Bond. (See
28.106-1.) SF 35 isauthorized for local reproduction and a
copy isfurnished for this purpose in Part 53 of the |oosel eaf
edition of the FAR.

(h) SF 273 (Rev. 8/90) Reinsurance Agreement for a
Miller Act Performance Bond. (See 28.106-1(h) and
28.202-1(a)(4).)

(i) SF 274 (Rev. 8/90), Reinsurance Agreement for a
Miller Act Payment Bond. (See 28.106-1(i) and 28.202-
1(a)(4).)

(i) SF 275 (Rev. 8/90), Reinsurance Agreement in Favor
of the United States. (See 28.106-1(j) and 28.202-1(a)(4).)

(k) SF 1414 (Rev. 10/93), Consent of Surety. SF 1414 is
authorized for local reproduction and acopy isfurnished for
this purpose in Part 53 of the looseleaf edition of the FAR.

(I SF 1415 (Rev. 7/93), Consent of Surety and Increase
of Penalty. (See 28.106-1(I).) SF 1415 is authorized for
local reproduction and a copy is furnished for this purpose
in Part 53 of the looseleaf edition of the FAR.

(m) SF 1416 (Rev. 1/90), Payment Bond for Other than
Congtruction Contracts. (See 28.106-1(m).) SF 1416 is
authorized for local reproduction and a copy is furnished for
this purpose in Part 53 of the looseleaf edition of the FAR.
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(n) SF 1418 (8/96), Performance Bond for Other Than
Construction Contracts. (See 28.106-1(n).)

(0) OF 90 (Rev. 1/90), Release of Lien on Real Property.
(See 28.106-1(0) and 28.203-5(a).) OF 90 is authorized for
local reproduction and a copy is furnished for this purpose
in Part 53 of the looseleaf edition of the FAR.

(p) OF 91 (1/90 Ed.), Release of Personal Property from
Escrow. (See 28.106-1(p) and 28.203-5(a).) OF 91 is
authorized for local reproduction and a copy isfurnished for
this purpose in Part 53 of the looseleaf edition of the FAR.

53.229 Taxes (SF's 1094, 1094-A).

SF 1094 (Rev. 12/96), U.S. Tax Exemption Form, and SF
1094-A (Rev. 12/96), Tax Exemption Forms Accountability
Record. SF's 1094 and 1094-A are prescribed for use in
establishing exemption from State or local taxes, as speci-
fied in 29.302(b).

53.230—53.231 [Reserved]

53.232 Contract financing (SF 1443).

SF 1443 (10/82), Contractor's Request for Progress
Payment. SF 1443 is prescribed for use in obtaining con-
tractors requests for progress payments, as specified in
32.503-1.

53.233—52.234 [Reserved)]

53.235 Research and development contracting (SF

298).

SF 298 (2/89), Report Documentation Page. SF 298 is
prescribed for use in submitting scientific and technical
reports to contracting officers and to technical information
libraries, as specified in 35.010.

53.236 Construction and architect-engineer contracts.

53.236-1 Construction.

The following forms are prescribed, as stated below, for
use in contracting for construction, ateration, or repair, or
dismantling, demolition, or removal of improvements.

(8 S 1417 (Rev. 8/90), Presolicitation Notice
(Construction Contract). SF 1417 is prescribed for use in
notifying prospective offerors of solicitations estimated to
be $100,000 or more and may be used if the proposed con-
tract is estimated to be less than $100,000, as specified in
36.701(a).

(b) SF 1420 (10/83 Ed.), Performance Evaluation—
Construction Contracts. SF 1420 is prescribed for use in
eval uating and reporting on the performance of construction
contractors within approved dollar thresholds and as other-
wise specified in 36.701(e).

(©)—(d) [Reserved]
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(e) SF 1442 (4/85 Ed.), Solicitation, Offer and Award
(Construction, Alteration, or Repair). SF 1442 is pre-
scribed for use in soliciting offers and awarding contracts
expected to exceed the simplified acquisition threshold
for—

(1) Construction, ateration, or repair; or

(2) Dismantling, demolition, or removal of improve-
ments (and may be used for contracts within the simplified
acquisition threshold), as specified in 36.701(b).

(f) OF 347 (Rev. 6/95), Order for Supplies or Services.
OF 347, prescribed in 53.213(f) (or an approved agency
form), may be used for contracts under the simplified acqui-
sition threshold for—

(1) Construction, ateration, or repair; or
(2) Dismantling, demoalition, or removal of improve-
ments, as specified in 36.701(c).

() OF 1419 (1188 Ed.), Abstract of Offers—
Construction, and OF 1419A (11/88 Ed.), Abstract of
Offers—Construction, Continuation Sheet. OF's 1419 and
1419Aare prescribed for use in recording bids (and may be
used for recording proposa information), as specified in
36.701(d).

53.236-2 Architect-engineer services (SF's 252, 254,

255, 1421).

Thefollowing forms are prescribed for usein contracting
for architect-engineer and related services:

(a) SF 252 (Rev. 10/83), Architect-Engineer Contract. SF
252 is prescribed for use in awarding fixed-price contracts
for architect-engineer services, as specified in 36.702(a).
Pending issuance of a new edition of the form, Block 8,
Negotiation Authority, is deleted.

(b) SF 254 (Rev. 11/92), Architect-Engineer and Related
Services Questionnaire. SF 254 is prescribed for use to
obtain information from architect-engineer firms regarding
their professional qualifications, as specified in
36.702(b)(2).

(c) SF 255 (Rev. 11/92), Architect-Engineer and Related
Services Questionnaire for Specific Project. SF 255 is pre-
scribed for use within approved dollar thresholds and as
otherwise specified in 36.702(b)(2), whenever an agency
requires information to supplement the SF 254 regarding
the prospective firm's qualifications for a particular archi-
tect-engineer project.

(d) SF 1421 (10/83 Ed.), Performance Evaluation
(Architect-Engineer). SF 1421 is prescribed for usein eval-
uating and reporting on the performance of architect-
engineer contractors within approved dollar thresholds and
as otherwise specified in 36.702(c).

53.237—53.241 [Reserved]

53.242 Contract administration.

53.242-1 Novation and change-of-name agreements

(SF 30).

S 30, Amendment of Solicitation/Modification of
Contract. SF 30, prescribed in 53.243, shall be used in con-
nection with novation and change of hame agreements, as
specified in 42.1203(h).

53.243 Contract modifications (SF 30).

S 30 (Rev. 10/83), Amendment of Solicitation/
Modification of Contract. SF 30 is prescribed for use in
amending invitation for bids, as specified in 14.208; modi-
fying purchase and delivery orders, as specified in
13.302-3; and modifying contracts, as specified in
42.1203(h), 43.301, 49.602-5, and elsewhere in this regula-
tion. The form may also be used to amend solicitations for
negotiated contracts, as specified in 15.210(b). Pending the
publication of a new edition of the form, Instruction (b),
Item 3 (effective date), is revised in paragraphs (3) and (5)
asfollows:

(b) Item 3 (effective date).

* * * * *

(3) For amodification issued as a confirming notice of ter-
mination for the convenience of the Government, the
effective date of the confirming notice shall be the same as
the effective date of the initial notice.

* * * * *

(5) For amodification confirming the termination contract-
ing officer’s previous etter determination of the amount due
in settlement of a contract termination for convenience, the
effective date shall be the same as the effective date of the
previous letter determination.

53.244 [Reserved]

53.245 Government property.

The following forms are prescribed, as specified below,
for use in reporting, redistribution, and disposal of contrac-
tor inventory (defined in 45.601) and in accounting for this
property:

(a) SF 120 (GSA), Report of Excess Personal Property,
and SF 120-A (GSA), Continuation Sheet (Report of Excess
Personal Property). (See 45.608-2(b)(2) and 45.608-8.)

(b) SF 126 (GSA), Report of Personal Property for Sale,
and SF 126-A (GSA), Report of Personal Property
for Sale (Continuation Sheet). (See 45.610-1(c).)

(c) SF 1423 (Rev. 12/96), Inventory Verification Survey.
(See 45.606-3(b).)

(d) SF 1424 (Rev. 7/89), Inventory Disposal Report.
(See 45.615.) SF 1424 is authorized for local reproduction
and a copy is furnished for this purpose in Part 53 of the
looseleaf edition of the FAR.
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() [Reserved]

(f) SF 1426 (Rev. 12/96), Inventory Schedule A (Metals
in Mill Product Form), and SF 1427 (Rev. 7/89), Inventory
Schedule A-Continuation Sheet (Metals in Mill Product
Form). (See 45.606 and 49.602-2(e).) Standard Form 1426
and Standard Form 1427 are authorized for local reproduc-
tion and copies are furnished for this purpose in Part 53 of
the looseleaf edition of the FAR.

(g) SF 1428 (Rev. 12/96), Inventory Schedule B, and S-
1429 (Rev. 7/89), Inventory Schedule B-Continuation
Sheet. (See 45.606 and 49.602-2(b).) Standard Form 1428
and Standard Form 1429 are authorized for local reproduc-
tion and copies are furnished for this purpose in Part 53 of
the loosel eaf edition of the FAR.

(h) SF 1430 (Rev. 12/96), Inventory Schedule C (Work-
in-Process) and SF 1431 (Rev. 7/89), Inventory Schedule
C-Continuation Sheet (Work-in-Process). (See 45.606 and
49.602-2(c).) Standard Form 1430 and Standard Form
1431 are authorized for local reproduction and copies are
furnished for this purpose in Part 53 of the looseleaf edition
of the FAR.

(i) SF 1432 (Rev. 12/96), Inventory Schedule D (Special
Tooling and Special Test Equipment), and SF 1433 (Rewv.
7/89), Inventory Schedule D-Continuation Sheet (Special
Tooling and Special Test Equipment). (See 45.606 and
49.602-2(d).) Standard Form 1432 and Standard Form
1433 are authorized for local reproduction and copies are
furnished for this purpose in Part 53 of the looseleaf edition
of the FAR.

() SF 1434 (Rev. 12/96), Termination Inventory
Schedule E (Short Form For Use With SF 1438 Only). (See
45.606 and 49.602-2(e).) Standard Form 1434 is authorized
for local reproduction and a copy is furnished for this pur-
pose in Part 53 of the looseleaf edition of the FAR.

53.246 [Reserved]

53.247 Transportation (U.S. Government Bill of
Lading).
The U.S. Government Bill of Lading, prescribed in 41
CFR 101-41.304, shall be used for transportation of prop-
erty, as specified in 47.103.

53.248 [Reserved]
53.249 Termination of contracts.
(a) The following forms are prescribed for use in con-

nection with the termination of contracts, as specified in
Subpart 49.6:
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(1) SF 1034 (GAO), Public Voucher for Purchases
and Services Other than Personal. (See 49.302(a).)

(2) S 1435 (Rev. 9/97), Settlement Proposal |
(Inventory Basis). (See 49.602-1(a).) Standard Form 1435
is authorized for local reproduction and a copy is furnished
for this purpose in Part 53 of the looseleaf edition of the
FAR.

(3) SF 1436 (Rev. 9/97), Settlement Proposal (Total
Cost Basis). (See 49.602-1(b).) Standard Form 1436 is
authorized for local reproduction and a copy isfurnished for
this purpose in Part 53 of the looseleaf edition of the FAR.

(4) SF 1437 (Rev. 9/97), Settlement Proposal for
Cost-Reimbur sement Type Contracts. (See 49.602-1(c) and
49.302.) Standard Form 1437 is authorized for local repro-
duction and a copy is furnished for this purpose in Part 53
of the looseleaf edition of the FAR.

(5) SF 1438 (Rev. 7/89), Settlement Proposal (Short
Form). (See 49.602-1(d).) Standard Form 1438 is autho-
rized for local reproduction and a copy is furnished for this
purpose in Part 53 of the looseleaf edition of the FAR.

(6) SF 1439 (Rev. 7/89), Schedule of Accounting
Information. (See 49.602-3.) Standard Form 1439 is
authorized for local reproduction and a copy isfurnished for
this purpose in Part 53 of the looseleaf edition of the FAR.

(7) SF 1440 (Rev. 7/89), Application for Partial
Payment. (See 49.602-4.) Standard Form 1440 is autho-
rized for local reproduction and a copy is furnished for this
purpose in Part 53 of the looseleaf edition of the FAR.

(b) Theinventory schedule forms prescribed in 53.245(f)
through (j) shall be used to support termination settlement
proposals listed in paragraph (a), above, as specified in
49.602-2.

53.250 [Reserved]

53.251 Contractor use of Government supply sources
(OF 347).
OF 347, Order for Supplies or Services. OF 347, pre-
scribed in 53.213(f), may be used by contractors when
requisitioning from the VA, as specified in 51.102(e)(3)(ii).

Subpart 53.3—Illustration of Forms

53.300 Scope of subpart.
This subpart contains illustrations of forms used in
acquisitions.
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1. THIS CONTRACT IS A RATED ORDER RATING PAGE ~ OF PAGES
SOLICITATION, OFFER AND AWARD UNDER DPAS (15 CFR 700) b |

2. CONTRACT NUMBER 3. SOLICITATION NUMBER 4. TYPE OF SOLICITATION __|5. DATE ISSUED 6. REQUISITION/PURCHASE NUMBER
D SEALED BID (IFB)
D NEGOTIATED (RFP)

7. ISSUED BY CODE [8. ADDRESS OFFER TO (If other than ltem 7)

NOTE: In sealed bid solicitations"offer" and "offeror" mean "bid" and "bidder".

SOLICITATION

9. Sealed offers in original and copies for furnishing the supplies or services in the Schedule will be received at the place specified in Item 8, or if

handcarried, in the depository located in until local time

(Hour) (Date)
CAUTION - LATE Submissions, Modifications, and Withdrawals: See Section L, Provision No. 52.214-7 or 52.215-1. All offers are subject to all terms and conditions
contained in this solicitation.

10. FOR NA- NAME B. TELEPHONE (NO COLLECT CALLS) C. E-MAIL ADDRESS
INFORMATION AREA CODE |NUMBER EXT.
CALL:
11. TABLE OF CONTENTS
(X) | SEC. | DESCRIPTION PAGES) | x | SEC. | DESCRIPTION | PAGE(S)
PART | - THE SCHEDULE PART Il - CONTRACT CLAUSES

A | SOLICITATION/CONTRACT FORM | | | CONTRACT CLAUSES |
B | SUPPLIES OR SERVICES AND PRICES/COSTS PART Il - LIST OF DOCUMENTS, EXHIBITS AND OTHER ATTACH.
C | DESCRIPTION/SPECS./WORK STATEMENT | J [LIST OF ATTACHMENTS |
D | PACKAGING AND MARKING PART IV - REPRESENTATIONS AND INSTRUCTIONS
E [INSPECTION AND ACCEPTANCE « | REPRESENTATIONS, CERTIFICATIONS AND OTHER
F | DELIVERIES OR PERFORMANCE STATEMENTS OF OFFERORS

G | CONTRACT ADMINISTRATION DATA L |INSTRS., CONDS., AND NOTICES TO OFFERORS
H | SPECIAL CONTRACT REQUIREMENTS M | EVALUATION FACTORS FOR AWARD

OFFER (Must be fully completed by offeror)

NOTE: Item 12 does not apply if the solicitation includes the provisions at 52.214-16, Minimum Bid Acceptance Period.

12. In compliance with the above, the undersigned agrees, if this offer is accepted within calendar days (60 calendar days unless a different

period is inserted by the offeror) from the date for receipt of offers specified above, to furnish any or all items upon which prices are offered at the price set opposite
each item, delivered at the designated point(s), within the time specified in the schedule.

13. DISCOUNT FOR PROMPT PAYMENT 10 CALENDAR DAYS (%) |20 CALENDAR DAYS (%) |30 CALENDAR DAYS (%) CALENDAR DAYS (%)
(See Section I, Clause No. 52.232-8)

14. ACKNOWLEDGMENT OF AMEND- AMENDMENT NO. DATE AMENDMENT NO. DATE
MENTS (The offeror acknowledges receipt of

amendments to the SOLICITATION for offerors

and related documents numbered and

dated):
CODE FACILITY 16. NAME AND TITLE OF PERSON AUTHORIZED TO SIGN OFFER

15A. NAME AND (Type or print)

ADDRESS

OF OFFER-

OR

17. SIGNATURE 18. OFFER DATE
168. TELEPHONE NUMBER 15C. CHECK IF REMITTANCE ADDRESS IS
AREA CODE|NUMBER EXT. DIFFERENT FROM ABOVE - ENTER SUCH
ADDRESS IN SCHEDULE.
AWARD (To be completed by Government)

19. ACCEPTED AS TO ITEMS NUMBERED 20. AMOUNT 21. ACCOUNTING AND APPROPRIATION
22. AUTHORITY FOR USING OTHER THAN FULL AND OPEN COMPETITION: 23. SUBMIT INVOICES TO ADDRESS ITEM

10 U.S.C. 2304(c) ) D 41 U.S.C. 253(c) ( ) SHOWN IN (4 copies unless otherwise specified)
24. ADMINISTERED BY (/f other than Item 7) CODE 25. PAYMENT WILL BE MADE BY CODE |
26. NAME OF CONTRACTING OFFICER (Type or print) 27. UNITED STATES OF AMERICA 28. AWARD DATE

(Signature of Contracting Officer)

IMPORTANT - Award will be made on this Form, or on Standard Form 26, or by other authorized official written notice.

AUTHORIZED FOR LOCAL REPRODUCTION STANDARD FORM 33 (REV. 9-97)
Previous edition is unusable Prescribed by GSA - FAR (48 CFR) 53.214(c)




Reverse Blank



FAC 97-03 DECEMBER 9, 1997

PART 53—FORMS 53.301-279

[Insert SF 279, Federal Procurement Data System (FPDS) Individual Contract Action Report]

[Shrink tofit.]
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FEDERAL PROCUREMENT DATA SYSTEM (FPDS)

INDIVIDUAL
T REPORTING AGENCY |

CODE (FIPS 95)(4 Pos.)

2. CONTRACT NUMBER (Left justified with no special

characters) (15 Pos.)

CONTRACT ACTION REPORT

INTERAGENCY REPORT CONTROL NUMBER

0206-GSA-QU

3. MODIFICATI

(Left justified; cannot exceed 4
characters) (4 Pos.)

ON NUMBER

4. CONTRACTING OFFICE ORDER NUMBER (Left
justified; cannot exceed 15 characters) (15 Pos.)

5. CONTRACTING OFFICE CODE (5

alpha-numeric character code) (5 Pos.) |and

6. ACTION DATE (4 digit calendar year

2 digit month, e.g., 200012) (6 Pos.)

7. TYPE OF DATA ENTRY (7 Pos.)

A. Original
B. Deleting
C. Correcti

n

9. KIND OF CONTRACT ACTION (7 Pos.)

>

10. DOLLARS OBLIGAT

Contract

m oo wp

Contract

ED OR DEOBLIGATED THI
Jjustified; round to nearest 1000; use lead zeros) (8 Pos.)

8. REPORT PERIOD (4 digit fiscal year and 1
digit quarter, e.g., 20001) (5 Pos.)

ACTION (Right

Initial Letter Contract F. Order Under BOA
Definitive Contract Superseding Letter G. Order/Modification Under Federal Schedule 12 PRINCIPAL PRODUCT OR

H. Modification 11. TYPE OF OBLIGATION : i
New Definitive Contract J.  Termination for Default (1 Pos.) E‘ECR/XEE"(SZ)DZPA‘;‘;ZH Service
Purchase Orders/BPA Calls Using Simplified K. Termination for Convenience .
Acquisition Procedures L. Order Under Multiple Award Contract .
Order Under Single Award Indefinite Delivery ~ Z. Initial Load of Federal Schedule Contract A. Obligated

B. Deobligated
T3. PRINCIPAL STANDARD INDUSTRIAL 15. CONTRACTOR NAME (30 Pos.)

CLASSIFICATION (SIC) CODE (OMB SIC |1

4. COMMERCIAL ITEM ACQUISITION

Manual) (4 Pos.) (1 Pos.)
Y - Yes
N - No
T6. CONTRACTOR IDENTIFICATION T7a. PRINCIPAL PLACE OF PERFOR-_ | 17D. FOREIGN 18. CONTRACT FOR FOREIGN
NUMBER (9 Pos.) MANCE (State and City Code FIPS 55)|COUNTRY (FIPS | GOVT. OR INTERNATIONAL 19. TARIFF OR REGULATED
(7 Pos) oy 10-3) (2 Pos.) ORGANIZATION (7 Pos.) (Pre-CICA) (1 Pos.)

Y - Yes
N - No

Y - Yes
N - No

ZOC(I:\)/INl:IrLF;I'Xg_IIE_AR 21. RESERVED 22. COUNTRY OF 23. SYNOPSIS OF PROCUREMENT 24. TYPE OF CONTRACT OR MODIFICATION (7 Pos.) N
PRIOR TO AWARD
(1 Pos.) FOR FPDS (2 Pos.) MANUFACTURE ° (1 gos.) A. Fixed-Price Redetermination ~S. Cost - No Fee
(FIPS 10-3) (2 Pos.) J. Fixed-Price T. Cost-Sharing
. . K. Fixed-Price with Economic U. Cost-Plus-Fixed-Fee
Y - Yes A. Synopsized prior to award Price Adjustment V. Cost-Plus-Incentive
N - No B. Not synopsized due to urgency L. Fixed-Price Incentive Y. Time and Materials
C. Not synopsized for other reason R. Cost-Plus-Award-Fee z Labor Hour
25. CICA APPLICABILITY (7 Pos.) 26. SOLICITATION PROCEDURES (Complete only if Item 25 = A) (1 Pos.) Pl
A. CICA Applicable D. Pre-CICA A. Full and Open Competition - Sealed Bid E. Basic Research K. Set-Aside
B. Purchase Orders/BPA E. Commercial Items B. Full and Open Competition - F. Multiple Award Schedule L. Other Than Full and
Calls Using Simplified Acquisition Under Test Competitive Proposal G. Alternative Sources Open Competition
Acquisition Program C. Full and Open Competition - H. Reserved
Procedures Combination J. Reserved
C. Subject to Statute D. Architect - Engineer
27. AUTHORITY FOR OTHER THAN FULL AND OPEN COMPETITION REggﬁ'g%’f}fpng%ﬁ??Mm 29. EXTENT COMPETED
(Complete only if item 26 = L) (1 Pos.) 25 = AorE) (1 Pos) P (1 Pos.)
A. Unique Source J. Mobilization, Essential R&D Capability, or Expert A1
B. Follow-on Contract Services B 2.5 A. Competed Action
C. Unsolicited Research Proposal K. Reserved C. 6-10 B. Not Available for
D. Patent/Data Rights L. International Agreement D- 11-15 Competition
E. Utilities M. Authorized by Statute E. 16-20 C. Follow-on to Competed
F. Standardization N. Authorized for Resale F. 21-50 Action
G. Only One Source - Other P. National Security G. Over 50 D. Not Competed
H. Urgency (l Public Interest .
31. WOMEN-OWNED
30. TYPE OF CONTRACTOR (7 Pos.) BUSINESS 32. PREFERENCE PROGRAM (7 Pos.)
(1 Pos.) »
A. Small Disadvantaged Business J. State/Local Govt - Hospital
B. Other Small Business K. Other State/Local Government A. Directed to JWOD Buy Indian/Self-
C. Large Business L. Foreign Contractor Nonprofit Agency Determination
D. JWOD Nonprofit Agency M. Domestic Contractor Perform- B. 8(a) Contract Award No Preference Program or
E. Nonprofit Educational ing Outside U.S. Y - Yes C. Reserved Not Listed
Organization U. Historically Black College/ N - No D. Small Business Set-Aside J. Small Disadvantaged
F. Nonprofit Hospital University or Minority Institu- E. Reserved Business Set-Aside
G. Other Nonprofit Organization tion (HBCU/MI) F. Reserved
H. State/Local Govt - Educational

33. SUBCONTRACTING PLAN (Small,
Small Disadvantaged, and Women-
Owned Small Business) (1 Pos.)  [Jm—

34. SUBJECT TO LABOR STATUTES (7 Pos.) ’I

35. ESTIMATED CONTRACT
COMPLETION DATE (4 digit

Walsh-Healey Act E.

A. Required
B. Not Required

Reserved
Service Contract Act
Davis-Bacon Act

o>

Not Subject to Walsh-
Healey, Service Con-
tract, or Davis-Bacon

e.g., 200012) (6 Pos.)

calendar year and 2 digit month,

36. CONTRACTOR'S TIN (9 Pos.)

37. COMMON PARENT'S NAME (30 Fos.)

38. COMMON PARENT S TIN
(9 Pos.)

39 RESERVED FOR FPDS (4 Pos.)

40. RESERVED FOR FPDS (7 Pos.)

41. RESERVED FOR FPDS (5 Pos.)

SMALL BUSINESS COMPETITIVENESS DEMONSTRATION PROGRAM (Applicable to AGR, DOD, DOE, DOI, DOT, EPA, GSA, HHS, NASA, and VA)

42. DEMONSTRA 43. EMERGING 44. EMERGING SMALL 45. SIZE OF SMALL BUSINESS (7 Pos.)
TION TEST PRO- SMALL BUSINESS BUSINESS RESERV
GRAM (7 Pos.) (1 Pos.) AWARD (7 Pos.) NUMBER OF EMPLOYEES OR  AVERAGE ANNUAL GROSS REVENUE
A. 50 or Less M. 1,000,000 or Less
B. 51-100 N. 1,000,001 - 2,000,000
C. 101 - 250 P. 2,000,001 - 3,500,000
NN NN NN D. 251 - 500 R. 3,500,001 - 5,000,000
E. 501-750 S. 5.000,001 - 10,000,000
F. 751- 1,000 T. 10,000,001 - 17,000,000
G. Over 1,000 Z. Over 17,000,000

46. RESERVED FOR FPDS (70 Pos.)

47. OPTIONAL REPORTED DATA ELEMENTS

(30 Pos. )

48. FOR AGENCY INTERNAL USE

49. CONTRACTING OFFICER OR REPRESENTATIVE

a. TYPED NAME

b. SIGNATURE

c. TELEPHONE

d. DATE SUBMITTED

AREA CODE [NUMBER

AUTHORIZED FOR LOCAL REPRODUCTION

(REV. 10-97)

Prescribed by GSA-FAR (48 CFR) 53.204-2(a)
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[SERIAL NO. (For surveying activity use) OMB No.:9000-0011
PREAWARD SURVEY OF PROSPECTIVE CONTRACTOR Expires:  10/31/2000

QUAL'TY ASSU RANCE PROSPECTIVE CONTRACTOR

Public reporting burden for this collection of information is estimated to average 24 hours per response, including the time for reviewing
instructions, searching existing data sources, gathering and maintaining the data needed, and completing and reviewing the collection
of information. Send comments regarding this burden estimate or any other aspect of this collection of information, including
suggestions for reducing this burden, to the FAR Secretariat (MVR), Federal Acquisition Policy Division, GSA, Washington, DC 20405.

SECTION | - RECOMMENDATION

1. RECOMMEND: D AWARD D NO AWARD (Provide full substantiation for recommendation in 4. NARRATIVE)
2. IF PROSPECTIVE CONTRACTOR RECEIVES AWARD, A POST AWARD CONFERENCE IS RECOMMENDED. [ ves [ w~o
3. AN ON-SITE SURVEY WAS PERFORMED. D YES D NO

4. NARRATIVE

IF CONTINUATION SHEETS
ATTACHED - MARK HERE

5. SURVEY MADE BY 6. SURVEY REVIEWING OFFICIAL
A. SIGNATURE B. DATE SIGNED A. SIGNATURE B. DATE REVIEWED
C. NAME C. NAME
D. OFFICE D. OFFICE
E. AREA CODE F. TELEPHONE NUMBER G. EXT. E. AREA CODE F. TELEPHONE NUMBER G. EXT.
AUTHORIZED FOR LOCAL REPRODUCTION STANDARD FORM 1406 (REV. 11-97)

Previous edition is not usable. Prescribed by GSA FAR (48 CFR) 53.209-1(d)
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SECTION Il - COMPANY AND SOLICITATION DATA

T. BRIEFLY DESCRIBE HOW QUALITY ASSURANCE RESPONSIBILITIES ARE ACCOMPLISHED.

2. QUALITY ASSURANCE OFFICIALS CONTACTED

A. NAME B. TITLE

C. YEARS OF QUALITY
ASSURANCE EXPERIENCE

3. APPLICABLE CONTRACT QUALITY REQUIREMENTS

A. NUMBER B. TITLE C. TAILORING (/f any)

4. D IDENTICAL OR D SIMILAR ITEMS HAVE BEEN D PRODUCED, D SUPPLIED, OR D SERVICED BY PROSPECTIVE CONTRACTOR
(If similar items, identify: )
SECTION Ill - EVALUATION CHECKLIST
STATEMENTS YES | NO
) ] A.  Exhibits, technical data, drawings, specifications, and approval requirements.
1. ;:rgr?tsrgcl:gct)argrse(mhdirrest?)%%llﬁilb':ﬁgo the B. Preservation,- packaging, packing, and marking requirements.
prospective contractor. C.  Other (Specify)
2. Records available indicate that the prospective contractor has a satisfactory quality performance record during the
past twelve (12) months for similar items.
3. Used, reconditioned, or remanufactured material and former Government surplus material will be furnished by the
prospective contractor. (/f Yes, explain in Section | NARRATIVE)
4. Prospective contractor will require unusual assistance from the Government. (/f Yes, explain in Section | NARRATIVE)
5. Did prospective contractor fulfill commitments to correct deficiencies, as proposed on previous surveys, when
awarded that contract? (/f No, explain in Section | NARRATIVE)
NUMBER SKILLED NUMBER SEMI-SKILLED
6. Quality verification personnel
RATIO
7. Quality verification to production personnel ratio. .
THE FOLLOWING ARE AVAILABLE AND ADEQUATE. (/f not applicable, show "N/A"in "Yes" column.)
8. Inspection and test equipment, gauges, and instruments for first article and production (including solicitation
specified equipment).
9. Calibration/metrology program.
10. Quality system procedures and controls.
11. Control of specifications, drawings, changes and modifications, work/process instructions.
12. System for determining inspection, test, and measurement requirements.
13. Purchasing: Processes for selecting qualified suppliers and assuring the quality of purchased materials.
14. Product identification, segregation, traceability, and maintenance.
15. Government furnished property controls.
16. Process controls.
17. Nonconforming product: System for timely identification, disposition, correction of deficiencies, and corrective
and preventative action.
18. Preservation, storage, packaging, packing, marking, and delivery controls.
19. Records (such as: inspection, test, status, corrective actions, calibration,etc.)
20. Controls for investigation of customer complaints and correction of deficiencies.
21. Design controls system.
22. Computer software (deliverable and/or non-deliverable) quality assurance program.
23. Management review and internal quality audits.
24. Quality assurance training program.
25. Installation and servicing quality assurance program.
26. Statistical techniques.
STANDARD FORM 1406 (Rev. 11-97) BACK
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SETTLEMENT PROPOSAL (INVENTORY BASIS)

OMB No.:
Expires:

9000-0012
05/31/98

Public reporting burden for this collection of information is estimated to average 2.5 hours per response, including the time for reviewing instructions, searching existing data

sources, gathering and maintaining the data needed, and completing and reviewing the collection of information.

Send comments regarding this burden estimate or any other

aspect of this collection of information, including suggestions for reducing this burden, to the FAR Secretariat (MVR), Federal Acquisition Policy Division, GSA, Washington,

DC 20405.

FOR USE BY A FIXED-PRICE PRIME CONTRACTOR OR FIXED-PRICE SUBCONTRACTOR

THIS PROPOSAL APPLIES TO (Check one)
A PRIME CONTRACT WITH
THE GOVERNMENT

SUBCONTRACT OR
PURCHASE ORDER

COMPANY

SUBCONTRACT OR PURCHASE ORDER NO(S).

STREET ADDRESS

CONTRACTOR WHO SENT NOTICE OF TERMINATION

CITY AND STATE (Include ZIP Code)

NAME

NAME OF GOVERNMENT AGENCY

ADDRESS (Include ZIP Code)

GOVERNMENT PRIME CONTRACT NO. |CONTRACTOR'S REFERENCE NO.

If moneys payable under the contract have been assigned, give the following:

NAME OF ASSIGNEE

EFFECTIVE DATE OF TERMINATION

ADDRESS (Include ZIP Code)

PROPOSAL NO. CHECK ONE

D INTERIM

[ Fnac

SF 1439, SCHEDULE OF ACCOUNTING INFORMATION

I_IIS

u IS NOT ATTACHED (/f not, explain below)

SECTION | - STATUS OF CONTRACT OR ORDER AT EFFECTIVE DATE OF TERMINATION

FINISHED UNFINISHED OR NOT
PRODUCTS COVERED BY TERMINATED ON HAND COMMENCED TOTAL
CONTRACT OR PURCHASE ORDER PREVIOUSLY [PAYMENT TO BE TO BE COVERED BY
SHIPPED AND RECEIVED INCLUDED IN THIS| COMPLETED NOT TO BE CONTRACT
INVOICED THROUGH PROPOSAL (Partial COMPLETED OR ORDER
INVOICING termination only)
(a) (b) (c) (d) (e) (f) (g)
QUANTITY
$
QUANTITY
$
QUANTITY
$
SECTION Il - PROPOSED SETTLEMENT
ITEM (Use Columns (b) and (c) onlyf_where TOTAL FOR USE OF
NO revious proposal has been_filed PROPOSED TO CONTRACTING
: PREVIOUSLY DECREASE BY
(a) PROPOSED THIS PROPOSAL DATE AGENCY ONLY
(b) (c) (d) (e)
1 | METALS
2 | RAW MATERIALS (other than metals)
3 | PURCHASED PARTS
4 | FINISHED COMPONENTS
5 | MISCELLANEOUS INVENTORY
6 | WORK-IN-PROCESS
7 | SPECIAL TOOLING AND SPECIAL TEST EQUIPMENT
8 | OTHER COSTS (from Schedule B)

9 | GENERAL AND ADMINISTRATIVE EXPENSES (from Schedule C)

TOTAL (ftems 1 to 9 inclusive)

PROFIT (explain in Schedule D)

SETTLEMENT EXPENSES (from Schedule E)

TOTAL (ftems 10 to 12 inclusive)

SETTLEMENTS WITH SUBCONTRACTORS (from Schedule F)

ACCEPTABLE FINISHED PRODUCT

GROSS PROPOSED SETTLEMENT (ftems 13 thru 15)

DISPOSAL AND OTHER CREDITS (from Schedule G)

NET PROPOSED SETTLEMENT (/tem 16 less 17)

ADVANCE, PROGRESS & PARTIAL PAYMENTS (from Schedule H)

NET PAYMENT REQUESTED (/tem 18 less 19)

(When the space provided for any information is insufficient, continue on a separate sheet.)

AUTHORIZED FOR LOCAL REPRODUCTION
Previous edition is unusable

STANDARD FORM 1435 (ReV. 9-97)
Prescribed by GSA - FAR (48 CFR) 53.249(a)(2)
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SCHEDULE A - ANALYSIS OF INVENTORY COST (/tems4 and 6)

Furnish the following information (unless not reasonably available) for inventories of finished components and work-in-progress included in this proposal:

TOTAL DIRECT TOTAL DIRECT TOTAL INDIRECT TOTAL
LABOR MATERIALS EXPENSES

FINISHED COMPONENTS

WORK-IN-PROGRESS
NOTE: Individual items of smallamounts may be groupedinto a singleentry in Schedules B, C, D, and G.
SCHEDULE B - OTHER COSTS (/tem8)

FOR USE OF
ITEM EXPLANATION AMOUNT CONTRACTING

AGENCY ONLY

SCHEDULE C - GENERAL AND ADMINISTRATIVE EXPENSES (/tem9)

FOR USE OF
DETAIL OF EXPENSES AMOUNT CONTRACTING

AGENCY ONLY

SCHEDULE D - PROFIT (/ltem 11)

FOR USE OF
EXPLANATION AMOUNT CONTRACTING

AGENCY ONLY

(Where the space provided for any information is insufficient, continue on a separate sheet.)
STANDARD FORM 1435 (Rev. 9-97) PAGE 2
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SCHEDULE E - SETTLEMENT EXPENSES (/tem 72)

FOR USE OF
ITEM EXPLANATION AMOUNT  |CONTRACTING
AGENCY ONLY
SCHEDULE F - SETTLEMENTS WITH IMMEDIATE SUBCONTRACTORS AND SUPPLIERS (/tem 14)

AMOUNT oOF [ _FOR USE OF
NAME AND ADDRESS OF SUBCONTRACTOR BRIEF DESCRIPTION OF PRODUCT CANCELED SETTLEMENT CONTRACTING
AGENCY ONLY

SCHEDULE G - DISPOSAL AND OTHER CREDITS (/tem 17)

FOR USE OF
DESCRIPTION AMOUNT  |CONTRACTING
AGENCY ONLY

(If practicable, show separately amount of disposal credits applicable to acceptable finished product includedin ltem 15.)

(Where the space provided for any information is insufficient,continue on a separate sheet.)

STANDARD FORM 1435 (Rev. 9-97) PAGE 3
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SCHEDULE H - ADVANCE, PROGRESS AND PARTIAL PAYMENTS (/tem 79)

FOR USE OF
DATE TYPEOF PAYMENT AMOUNT CONTRACTING

AGENCY ONLY

(Where the space provided for any information is insufficient, continue on a separate sheet.)

CERTIFICATE

This is to certify that the undersigned, individually, and as an authorized representative of the Contractor, has examined this termination settlement
proposal and that, to the best knowledge and belief of the undersigned:

(a) AS TO THE CONTRACTOR'S OWN CHARGES. The proposed settlement (exclusive of charges set forth in Item 14) and supporting schedules
and explanations have been prepared from the books of account and records of the Contractor in accordance with recognized commercial accounting
practices; they include only those charges allocable to the terminated portion of this contract; they have been prepared with knowledge that they will,
or may, be used directly or indirectly as the basis of settlement of a termination settlement proposal or claim against an agency of the United States;
and the charges as stated are fair and reasonable.

(b) AS TO THE SUBCONTRACTORS' CHARGES. (1) The Contractor has examined, or caused to be examined, to an extent it considered adequate
in the circumstances, the termination settlement proposals of its immediate subcontractors (exclusive of proposals filed against these immediate
subcontractors by their subcontractors); (2) The settlements on account of immediate subcontractors own charges are fair and reasonable, the
charges are allocable to the terminated portion of this contract, and the settlements were negotiated in good faith and are not more favorable to its
immediate subcontractors than those that the Contractor would make if reimbursement by the Government were not involved; (3) The Contractor has
received from all its immediate subcontractors appropriate certificates with respect to their termination settlement proposals, which certificates are
substantially in the form of this certificate; and (4) The Contractor has no information leading it to doubt (i) the reasonableness of the settlements with
more remote subcontractors or (ii) that the charges for them are allocable to this contract. Upon receipt by the Contractor of amounts covering
settlements with its immediate subcontractors, the Contractor will pay or credit them promptly with the amounts so received, to the extent that it has
not previously done so. The term "subcontractors,” as used above, includes suppliers.

NOTE: The Contractor shall, under conditions stated in FAR 15.403, be required to submit a Certificate of Current Cost or Pricing Data (see FAR
15.406-2 and15.408 Table 15-2).

NAME OF CONTRACTOR BY (Signature of authorized official)
TITLE DATE
NAME OF SUPERVISORY ACCOUNTING OFFICIAL TITLE

STANDARD FORM 1435 (Rev. 9-97) PAGE 4
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SETTLEMENT PROPOSAL (TOTAL COST BASIS) s Ooraien 2

Public reporting burden for this collection of information is estimated to average 2.5 hours per response, including the time for reviewing instructions, searching existing data
sources, gathering and maintaining the data needed, and completing and reviewing the collection of information. Send comments regarding this burden estimate or any other
aspect of this collection of information, including suggestions for reducing this burden, to the FAR Secretariat (MVR), Federal Acquisition Policy Division, GSA, Washington,
DC 20405.

FOR USE BY A FIXED-PRICE PRIME CONTRACTOR OR FIXED-PRICE SUBCONTRACTOR

THIS PROPOSAL APPLIES TO (Check one) COMPANY
A PRIME CONTRACT WITH SUBCONTRACT OR
THE GOVERNMENT PURCHASE ORDER
SUBCONTRACT OR PURCHASE ORDER NO(S). STREET ADDRESS

CONTRACTOR WHO SENT NOTICE OF TERMINATION CITY AND STATE (include ZIP Code)

NAME

NAME OF GOVERNMENT AGENCY

ADDRESS (Include ZIP Code)

GOVERNMENT PRIME CONTRACT NO. |CONTRACTOR'S REFERENCE NO.
If moneys payable under the contract have been assigned, give the following:
NAME OF ASSIGNEE EFFECTIVE DATE OF TERMINATION
ADDRESS (Include ZIP Code) PROPOSAL NO. CHECK ONE
D INTERIM D FINAL
SF 1439, SCHEDULE OF ACCOUNTING INFORMATION D IS D IS NOT ATTACHED (/f not, explain below)

SECTION | - STATUS OF CONTRACT OR ORDER AT EFFECTIVE DATE OF TERMINATION

FINISHED UNFINISHED OR NOT TOTAL
PRODUCTS COVERED BY TERMINATED ON HAND COMMENCED COVERED
CONTRACT OR PURCHASE ORDER PREVIOUSLY [PAYMENT TO BE [PAYMENT NOT TO|SUBSEQUENTLY BY
SHIPPED AND RECEIVED BE RECEIVED COMPLETED NOT TO BE CONTRACT
INVOICED THROUGH THROUGH AND INVOICED* COMPLETED OR ORDER
INVOICING INVOICING
(a) (b) (c) (d) (e) (f)
QUANTITY
$
QUANTITY
$
QUANTITY
$
SECTION Il - PROPOSED SETTLEMENT
ITEM {Use Columns (b] and (c] only where TOTAL FOR USE OF
NO. priosy | bt B | PORAE O | AGENCY ONLY
(a) PROPOSED THIS PROPOSAL
(b) (c) (d) (e)
1 | DIRECT MATERIAL
2 | DIRECT LABOR
3 | INDIRECT FACTORY EXPENSE (from Schedule A)
4 | SPECIAL TOOLING AND SPECIAL TEST EQUIPMENT (SF 71432)
5 | OTHER COSTS (from Schedule B)
6 | GENERAL AND ADMINISTRATIVE EXPENSES (from Schedule C)
7 TOTAL COSTS (ftems 1 thru 6)
8 | PROFIT (Explain in Schedule D)
9 TOTAL (litems 7 and 8)
10 | DEDUCT FINISHED PRODUCT INVOICED OR TO BE INVOICED*
11 TOTAL (I/tem 9 less Item 10)
12 | SETTLEMENT EXPENSES (from Schedule E)
13 TOTAL (litems 117 and 12)
14 | SETTLEMENTS WITH SUBCONTRACTORS (from Schedule F)
15 | GROSS PROPOSED SETTLEMENT (/tems 13 thru 14)
16 | DISPOSAL AND OTHER CREDITS (from Schedule G)
17 | NET PROPOSED SETTLEMENT (/tem 15 less 16)
18 | ADVANCE, PROGRESS & PARTIAL PAYMENTS (from Schedule H)
19 NET PAYMENT REQUESTED (ftem 717 less 18)
*Column (e), Section [, should only be used in the event of a partial termination, in which the total cost reported in Section II should be accumulated to date of completion of

the continued portion of the contract and the deduction for finished product (ltem 10, Section 1l) should be the contract price of finished product in Column (b), (c), and (e),
Section |.

NOTE: File inventory schedules (SF 1426, 1428, 1430, and 1432) for allocable inventories on hand at date of termination ( See 49.206).

(When the space provided for any information is insufficient, continue on a separate sheet.)

AUTHORIZED FOR LOCAL REPRODUCTION STANDARD FORM 1436 (REV. 9-97)
Previous edition is unusable Prescribed by GSA - FAR (48 CFR) 53.249(a)(3)
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SCHEDULE A - INDIRECT FACTORY EXPENSE (/tem3)

DETAIL OF EXPENSES

METHOD OF ALLOCATION

AMOUNT

FOR USE OF
CONTRACTING
AGENCY ONLY

NOTE: Individual items of small amounts may be grouped into a single entry in Sched

ules B, C, D, E, and G.

SCHEDULE B - OTHER COSTS (/tem5)

ITEM

EXPLANATION

AMOUNT

FOR USE OF
CONTRACTING
AGENCY ONLY

SCHEDULE C - GENERAL AND ADMINISTRATIVE EXPENSES (/tem 6)

DETAIL OF EXPENSES

METHOD OF ALLOCATION

AMOUNT

FOR USE OF
CONTRACTING
AGENCY ONLY

SCHEDULE D - PROFIT (/tem 8)

EXPLANATION

AMOUNT

FOR USE OF
CONTRACTING
AGENCY ONLY

(Where the space provided for any information is insufficient, continue on a separate sheet.)

STANDARD FORM 1436 (Rev. 9-97) PAGE 2
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SCHEDULE E - SETTLEMENT EXPENSES (/tem 72)

FOR USE OF
ITEM EXPLANATION AMOUNT CONTRACTING
AGENCY ONLY

SCHEDULE F - SETTLEMENTS WITH IMMEDIATE SUBCONTRACTORS AND SUPPLIERS (/tem 14)

AMOUNT OF TOR Ve
NAME AND ADDRESS OF SUBCONTRACTOR BRIEF DESCRIPTION OF PRODUCT CANCELED SETTLEMENT CONTRACTING
AGENCY ONLY

SCHEDULE G - DISPOSAL AND OTHER CREDITS (/tem 16)

FOR USE OF
DESCRIPTION AMOUNT CONTRACTING
AGENCY ONLY

(If practicable, show separately amount of disposal credits applicable to acceptable finished product included on SF 1428.)

(Where the space provided for any information is insufficient, continue on a separate sheet.)

STANDARD FORM 1436 (Rev. 9-97) PAGE 3
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SCHEDULE H - ADVANCE, PROGRESS AND PARTIAL PAYMENTS (/tem 79)

FOR USE OF
DATE TYPE OF PAYMENT AMOUNT CONTRACTING

AGENCY ONLY

(Where the space provided for any information is insufficient, continue on a separate sheet.)

CERTIFICATE

This is to certify that the undersigned, individually, and as an authorized representative of the Contractor, has examined this
termination settlement proposal and that, to the best knowledge and belief of the undersigned:

(a) AS TO THE CONTRACTOR'S OWN CHARGES. The proposed settlement (exclusive of charges set forth in Item 14) and
supporting schedules and explanations have been prepared from the books of account and records of the Contractor in accordance
with recognized commercial accounting practices; they include only those charges allocable to the terminated portion of this contract;
they have been prepared with knowledge that they will, or may, be used directly or indirectly as the basis of settlement of a
termination settlement proposal or claim against an agency of the United States; and the charges as stated are fair and reasonable.

(b) AS TO THE SUBCONTRACTORS'CHARGES. (1) The Contractor has examined, or caused to be examined, to an extent it
considered adequate in the circumstances, the termination settlement proposals of its immediate subcontractors (exclusive of
proposals filed against these immediate subcontractors by their subcontractors); (2) The settlements on account of immediate
subcontractors own charges are fair and reasonable, the charges are allocable to the terminated portion of this contract, and the
settlements were negotiated in good faith and are not more favorable to its immediate subcontractors than those that the Contractor
would make if reimbursement by the Government were not involved; (3) The Contractor has received from all its immediate
subcontractors appropriate certificates with respect to their termination settlement proposals, which certificates are substantially in
the form of this certificate; and (4) The Contractor has no information leading it to doubt (i) the reasonableness of the settlements
with more remote subcontractors or (ii) that the charges for them are allocable to this contract. Upon receipt by the Contractor of
amounts covering settlements with its immediate subcontractors, the Contractor will pay or credit them promptly with the amounts so
received, to the extent that it has not previously done so. The term "subcontractors," as used above, includes suppliers.

NOTE: The Contractor shall, under conditions stated in FAR 15.403, be required to submit a Certificate of Current Cost or Pricing
Data (see FAR15.406-2and 15.408 Table 15-2).

NAME OF CONTRACTOR BY (Signature of authorized official)
TITLE DATE
NAME OF SUPERVISORY ACCOUNTING OFFICIAL TITLE

STANDARD FORM 1436 (Rev. 9-97) PAGE 4
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OMB No.:9000-0012
SETTLEMENT PROPOSAL FOR COST-REIMBURSEMENT TYPE CONTRACTS Expires: 05/31/98

Public reporting burden for this collection of information is estimated to average 2.5 hours per response, including the time for
reviewing instructions, searching existing data sources, gathering and maintaining the data needed, and completing and reviewing the
collection of information. Send comments regarding this burden estimate or any other aspect of this collection of information,
?ghuodgng suggestions for reducing this burden, to the FAR Secretariat (MVR), Federal Acquisition Policy Division, GSA, Washington, DC

To be used by prime contractors submitting settlement proposals on cost-reimbursement type contracts under Part 49 of the Federal
Acquisition Regulation. Also suitable for use in connection with terminated cost-reimbursement type subcontracts.

COMPANY PROPOSAL NUMBER CHECK ONE
D PARTIAL |:| FINAL
STREET ADDRESS GOVERNMENT _ PRIME REFERENCE NO.
CONTRACT NO.
CITY AND STATE (include ZIP Code) EFFECTIVE DATE OF TERMINATION
TOTAL PREVIOUSLY INCREASE OR DECREASE TOTAL SUBMITTED TO
ITEM SUBMITTED BY THIS PROPOSAL DATE
(a) (b) (c) (d)
1. DIRECT MATERIAL $ $ $
2. DIRECT LABOR
3. INDIRECT FACTORY EXPENSE
4. SPECIAL TOOLING AND SPECIAL TEST EQUIPMENT
5. OTHER COSTS
6. GENERAL AND ADMINISTRATIVE EXPENSE
7. TOTAL COST (items 1 thru 6) $ $ $
8. FEE
9. SETTLEMENT EXPENSES
10. SETTLEMENTS WITH SUBCONTRACTORS
11. GROSS PROPOSED SETTLEMENT (/tems 7 thru 10)
12. DISPOSAL AND OTHER CREDITS
13. NET PROPOSED SETTLEMENT (/tem 77 less 12) $ $ $
14. PRIOR PAYMENTS TO CONTRACTOR $ $ $
15. NET PAYMENT REQUESTED (item 13 less 14) $ $ $
CERTIFICATE

This js to certify that the undersigned, individualln, and as an authorized representative of the Contractor, has examined this
termination settlement proposal and that, to the best knowledge and belief of the undersigned:

(a) AS TO THE CONTRACTOR'S OWN CHARGES. The proposed settlement (exclusive of charges set forth in Item 10) and sup-
porting schedules and explanations have been prepared from the books of account and records of the Contractor in accordance with
recognized commercial accounting practices; they include only those charges allocable to the terminated portion of this contract; they
have been prepared with knowledge that they will, or may, be used directly or indirectly as the basis of settlement of a termination
settlement proposal or claim against an agency of the United States; and the charges as stated are fair and reasonable.

(b) AS TO THE SUBCONTRACTORS' CHARGES. (1) The Contractor has examined, or caused to be examined, to an extent it
considered adequate in the circumstances, the termination settlement proposals of its immediate subcontractors (exclusive of
proposals filed against these immediate subcontractors by their subcontractors); (2) The settlements on account of immediate
subcontractors™ own charges are fair and reasonable, the charges are allocable to the terminated portion of this contract, and the
settlements were negotiated in good faith and are not more favorable to its immediate subcontractors than those that the Contractor
would make if reimbursement by the Government were not involved; (3) The Contractor has received from all its immediate
subcontractors appropriate certificates with respect to their termination settlement proposals, which certificates are substantially in
the form of this certificate; and (4) The Contractor has no information leading it to doubt (i) the reasonableness of the settlements
with more remote subcontractors or (ii) that the charges for them are allocable to this contract. Upon receipt by the Contractor of
amounts covering settlements with its immediate subcontractors, the Contractor will pay or credit them promptly with the amounts so
received, to the extent that it has not previously done so. The term "subcontractors,” as used above, includes suppliers.

NOTE: The Contractor shall, under conditions stated in FAR 15.403, be required to submit a Certificate of Current Cost or Pricing
Data (see FAR 15.406-2 and 15.408 Table 15-2).

NAME OF CONTRACTOR BY (Signature of authorized official)
TITLE DATE
NAME OF SUPERVISORY ACCOUNTING OFFICIAL TITLE
AUTHORIZED FOR LOCAL REPRODUCTION STANDARD FORM 1437 (REvV. 9-97)

Previous edition is unusable Prescribed by GSA - FAR (48 CFR) 53.249(a)(4)
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1. THIS CONTRACT IS A RATED ORDER RATING PAGE ~ OF PAGES
SOLICITATION, OFFER AND AWARD UNDER DPAS (15 CFR 700) b |

2. CONTRACT NUMBER 3. SOLICITATION NUMBER 4. TYPE OF SOLICITATION __|5. DATE ISSUED 6. REQUISITION/PURCHASE NUMBER
D SEALED BID (IFB)
D NEGOTIATED (RFP)

7. ISSUED BY CODE [8. ADDRESS OFFER TO (If other than ltem 7)

NOTE: In sealed bid solicitations"offer" and "offeror" mean "bid" and "bidder".

SOLICITATION

9. Sealed offers in original and copies for furnishing the supplies or services in the Schedule will be received at the place specified in Item 8, or if

handcarried, in the depository located in until local time

(Hour) (Date)
CAUTION - LATE Submissions, Modifications, and Withdrawals: See Section L, Provision No. 52.214-7 or 52.215-1. All offers are subject to all terms and conditions
contained in this solicitation.

10. FOR NA- NAME B. TELEPHONE (NO COLLECT CALLS) C. E-MAIL ADDRESS
INFORMATION AREA CODE |NUMBER EXT.
CALL:
11. TABLE OF CONTENTS
(X) | SEC. | DESCRIPTION PAGES) | x | SEC. | DESCRIPTION | PAGE(S)
PART | - THE SCHEDULE PART Il - CONTRACT CLAUSES

A | SOLICITATION/CONTRACT FORM | | | CONTRACT CLAUSES |
B | SUPPLIES OR SERVICES AND PRICES/COSTS PART Il - LIST OF DOCUMENTS, EXHIBITS AND OTHER ATTACH.
C | DESCRIPTION/SPECS./WORK STATEMENT | J [LIST OF ATTACHMENTS |
D | PACKAGING AND MARKING PART IV - REPRESENTATIONS AND INSTRUCTIONS
E [INSPECTION AND ACCEPTANCE « | REPRESENTATIONS, CERTIFICATIONS AND OTHER
F | DELIVERIES OR PERFORMANCE STATEMENTS OF OFFERORS

G | CONTRACT ADMINISTRATION DATA L |INSTRS., CONDS., AND NOTICES TO OFFERORS
H | SPECIAL CONTRACT REQUIREMENTS M | EVALUATION FACTORS FOR AWARD

OFFER (Must be fully completed by offeror)

NOTE: Item 12 does not apply if the solicitation includes the provisions at 52.214-16, Minimum Bid Acceptance Period.

12. In compliance with the above, the undersigned agrees, if this offer is accepted within calendar days (60 calendar days unless a different

period is inserted by the offeror) from the date for receipt of offers specified above, to furnish any or all items upon which prices are offered at the price set opposite
each item, delivered at the designated point(s), within the time specified in the schedule.

13. DISCOUNT FOR PROMPT PAYMENT 10 CALENDAR DAYS (%) |20 CALENDAR DAYS (%) |30 CALENDAR DAYS (%) CALENDAR DAYS (%)
(See Section I, Clause No. 52.232-8)

14. ACKNOWLEDGMENT OF AMEND- AMENDMENT NO. DATE AMENDMENT NO. DATE
MENTS (The offeror acknowledges receipt of

amendments to the SOLICITATION for offerors

and related documents numbered and

dated):
CODE FACILITY 16. NAME AND TITLE OF PERSON AUTHORIZED TO SIGN OFFER

15A. NAME AND (Type or print)

ADDRESS

OF OFFER-

OR

17. SIGNATURE 18. OFFER DATE
168. TELEPHONE NUMBER 15C. CHECK IF REMITTANCE ADDRESS IS
AREA CODE|NUMBER EXT. DIFFERENT FROM ABOVE - ENTER SUCH
ADDRESS IN SCHEDULE.
AWARD (To be completed by Government)

19. ACCEPTED AS TO ITEMS NUMBERED 20. AMOUNT 21. ACCOUNTING AND APPROPRIATION
22. AUTHORITY FOR USING OTHER THAN FULL AND OPEN COMPETITION: 23. SUBMIT INVOICES TO ADDRESS ITEM

10 U.S.C. 2304(c) ) D 41 U.S.C. 253(c) ( ) SHOWN IN (4 copies unless otherwise specified)
24. ADMINISTERED BY (/f other than Item 7) CODE 25. PAYMENT WILL BE MADE BY CODE |
26. NAME OF CONTRACTING OFFICER (Type or print) 27. UNITED STATES OF AMERICA 28. AWARD DATE

(Signature of Contracting Officer)

IMPORTANT - Award will be made on this Form, or on Standard Form 26, or by other authorized official written notice.

AUTHORIZED FOR LOCAL REPRODUCTION STANDARD FORM 33 (REV. 9-97)
Previous edition is unusable Prescribed by GSA - FAR (48 CFR) 53.214(c)
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FEDERAL PROCUREMENT DATA SYSTEM (FPDS)

INDIVIDUAL
T REPORTING AGENCY |

CODE (FIPS 95)(4 Pos.)

2. CONTRACT NUMBER (Left justified with no special

characters) (15 Pos.)

CONTRACT ACTION REPORT

INTERAGENCY REPORT CONTROL NUMBER

0206-GSA-QU

3. MODIFICATI

(Left justified; cannot exceed 4
characters) (4 Pos.)

ON NUMBER

4. CONTRACTING OFFICE ORDER NUMBER (Left
justified; cannot exceed 15 characters) (15 Pos.)

5. CONTRACTING OFFICE CODE (5

alpha-numeric character code) (5 Pos.) |and

6. ACTION DATE (4 digit calendar year

2 digit month, e.g., 200012) (6 Pos.)

7. TYPE OF DATA ENTRY (7 Pos.)

A. Original
B. Deleting
C. Correcti

n

9. KIND OF CONTRACT ACTION (7 Pos.)

>

10. DOLLARS OBLIGAT

Contract

m oo wp

Contract

ED OR DEOBLIGATED THI
Jjustified; round to nearest 1000; use lead zeros) (8 Pos.)

8. REPORT PERIOD (4 digit fiscal year and 1
digit quarter, e.g., 20001) (5 Pos.)

ACTION (Right

Initial Letter Contract F. Order Under BOA
Definitive Contract Superseding Letter G. Order/Modification Under Federal Schedule 12 PRINCIPAL PRODUCT OR

H. Modification 11. TYPE OF OBLIGATION : i
New Definitive Contract J.  Termination for Default (1 Pos.) E‘ECR/XEE"(SZ)DZPA‘;‘;ZH Service
Purchase Orders/BPA Calls Using Simplified K. Termination for Convenience .
Acquisition Procedures L. Order Under Multiple Award Contract .
Order Under Single Award Indefinite Delivery ~ Z. Initial Load of Federal Schedule Contract A. Obligated

B. Deobligated
T3. PRINCIPAL STANDARD INDUSTRIAL 15. CONTRACTOR NAME (30 Pos.)

CLASSIFICATION (SIC) CODE (OMB SIC |1

4. COMMERCIAL ITEM ACQUISITION

Manual) (4 Pos.) (1 Pos.)
Y - Yes
N - No
T6. CONTRACTOR IDENTIFICATION T7a. PRINCIPAL PLACE OF PERFOR-_ | 17D. FOREIGN 18. CONTRACT FOR FOREIGN
NUMBER (9 Pos.) MANCE (State and City Code FIPS 55)|COUNTRY (FIPS | GOVT. OR INTERNATIONAL 19. TARIFF OR REGULATED
(7 Pos) oy 10-3) (2 Pos.) ORGANIZATION (7 Pos.) (Pre-CICA) (1 Pos.)

Y - Yes
N - No

Y - Yes
N - No

ZOC(I:\)/INl:IrLF;I'Xg_IIE_AR 21. RESERVED 22. COUNTRY OF 23. SYNOPSIS OF PROCUREMENT 24. TYPE OF CONTRACT OR MODIFICATION (7 Pos.) N
PRIOR TO AWARD
(1 Pos.) FOR FPDS (2 Pos.) MANUFACTURE ° (1 gos.) A. Fixed-Price Redetermination ~S. Cost - No Fee
(FIPS 10-3) (2 Pos.) J. Fixed-Price T. Cost-Sharing
. . K. Fixed-Price with Economic U. Cost-Plus-Fixed-Fee
Y - Yes A. Synopsized prior to award Price Adjustment V. Cost-Plus-Incentive
N - No B. Not synopsized due to urgency L. Fixed-Price Incentive Y. Time and Materials
C. Not synopsized for other reason R. Cost-Plus-Award-Fee z Labor Hour
25. CICA APPLICABILITY (7 Pos.) 26. SOLICITATION PROCEDURES (Complete only if Item 25 = A) (1 Pos.) Pl
A. CICA Applicable D. Pre-CICA A. Full and Open Competition - Sealed Bid E. Basic Research K. Set-Aside
B. Purchase Orders/BPA E. Commercial Items B. Full and Open Competition - F. Multiple Award Schedule L. Other Than Full and
Calls Using Simplified Acquisition Under Test Competitive Proposal G. Alternative Sources Open Competition
Acquisition Program C. Full and Open Competition - H. Reserved
Procedures Combination J. Reserved
C. Subject to Statute D. Architect - Engineer
27. AUTHORITY FOR OTHER THAN FULL AND OPEN COMPETITION REggﬁ'g%’f}fpng%ﬁ??Mm 29. EXTENT COMPETED
(Complete only if item 26 = L) (1 Pos.) 25 = AorE) (1 Pos) P (1 Pos.)
A. Unique Source J. Mobilization, Essential R&D Capability, or Expert A1
B. Follow-on Contract Services B 2.5 A. Competed Action
C. Unsolicited Research Proposal K. Reserved C. 6-10 B. Not Available for
D. Patent/Data Rights L. International Agreement D- 11-15 Competition
E. Utilities M. Authorized by Statute E. 16-20 C. Follow-on to Competed
F. Standardization N. Authorized for Resale F. 21-50 Action
G. Only One Source - Other P. National Security G. Over 50 D. Not Competed
H. Urgency (l Public Interest .
31. WOMEN-OWNED
30. TYPE OF CONTRACTOR (7 Pos.) BUSINESS 32. PREFERENCE PROGRAM (7 Pos.)
(1 Pos.) »
A. Small Disadvantaged Business J. State/Local Govt - Hospital
B. Other Small Business K. Other State/Local Government A. Directed to JWOD Buy Indian/Self-
C. Large Business L. Foreign Contractor Nonprofit Agency Determination
D. JWOD Nonprofit Agency M. Domestic Contractor Perform- B. 8(a) Contract Award No Preference Program or
E. Nonprofit Educational ing Outside U.S. Y - Yes C. Reserved Not Listed
Organization U. Historically Black College/ N - No D. Small Business Set-Aside J. Small Disadvantaged
F. Nonprofit Hospital University or Minority Institu- E. Reserved Business Set-Aside
G. Other Nonprofit Organization tion (HBCU/MI) F. Reserved
H. State/Local Govt - Educational

33. SUBCONTRACTING PLAN (Small,
Small Disadvantaged, and Women-
Owned Small Business) (1 Pos.)  [Jm—

34. SUBJECT TO LABOR STATUTES (7 Pos.) ’I

35. ESTIMATED CONTRACT
COMPLETION DATE (4 digit

Walsh-Healey Act E.

A. Required
B. Not Required

Reserved
Service Contract Act
Davis-Bacon Act

o>

Not Subject to Walsh-
Healey, Service Con-
tract, or Davis-Bacon

e.g., 200012) (6 Pos.)

calendar year and 2 digit month,

36. CONTRACTOR'S TIN (9 Pos.)

37. COMMON PARENT'S NAME (30 Fos.)

38. COMMON PARENT S TIN
(9 Pos.)

39 RESERVED FOR FPDS (4 Pos.)

40. RESERVED FOR FPDS (7 Pos.)

41. RESERVED FOR FPDS (5 Pos.)

SMALL BUSINESS COMPETITIVENESS DEMONSTRATION PROGRAM (Applicable to AGR, DOD, DOE, DOI, DOT, EPA, GSA, HHS, NASA, and VA)

42. DEMONSTRA 43. EMERGING 44. EMERGING SMALL 45. SIZE OF SMALL BUSINESS (7 Pos.)
TION TEST PRO- SMALL BUSINESS BUSINESS RESERV
GRAM (7 Pos.) (1 Pos.) AWARD (7 Pos.) NUMBER OF EMPLOYEES OR  AVERAGE ANNUAL GROSS REVENUE
A. 50 or Less M. 1,000,000 or Less
B. 51-100 N. 1,000,001 - 2,000,000
C. 101 - 250 P. 2,000,001 - 3,500,000
NN NN NN D. 251 - 500 R. 3,500,001 - 5,000,000
E. 501-750 S. 5.000,001 - 10,000,000
F. 751- 1,000 T. 10,000,001 - 17,000,000
G. Over 1,000 Z. Over 17,000,000

46. RESERVED FOR FPDS (70 Pos.)

47. OPTIONAL REPORTED DATA ELEMENTS

(30 Pos. )

48. FOR AGENCY INTERNAL USE

49. CONTRACTING OFFICER OR REPRESENTATIVE

a. TYPED NAME

b. SIGNATURE

c. TELEPHONE

d. DATE SUBMITTED

AREA CODE [NUMBER

AUTHORIZED FOR LOCAL REPRODUCTION

(REV. 10-97)

Prescribed by GSA-FAR (48 CFR) 53.204-2(a)
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[SERIAL NO. (For surveying activity use) OMB No.:9000-0011
PREAWARD SURVEY OF PROSPECTIVE CONTRACTOR Expires:  10/31/2000

QUAL'TY ASSU RANCE PROSPECTIVE CONTRACTOR

Public reporting burden for this collection of information is estimated to average 24 hours per response, including the time for reviewing
instructions, searching existing data sources, gathering and maintaining the data needed, and completing and reviewing the collection
of information. Send comments regarding this burden estimate or any other aspect of this collection of information, including
suggestions for reducing this burden, to the FAR Secretariat (MVR), Federal Acquisition Policy Division, GSA, Washington, DC 20405.

SECTION | - RECOMMENDATION

1. RECOMMEND: D AWARD D NO AWARD (Provide full substantiation for recommendation in 4. NARRATIVE)
2. IF PROSPECTIVE CONTRACTOR RECEIVES AWARD, A POST AWARD CONFERENCE IS RECOMMENDED. [ ves [ w~o
3. AN ON-SITE SURVEY WAS PERFORMED. D YES D NO

4. NARRATIVE

IF CONTINUATION SHEETS
ATTACHED - MARK HERE

5. SURVEY MADE BY 6. SURVEY REVIEWING OFFICIAL
A. SIGNATURE B. DATE SIGNED A. SIGNATURE B. DATE REVIEWED
C. NAME C. NAME
D. OFFICE D. OFFICE
E. AREA CODE F. TELEPHONE NUMBER G. EXT. E. AREA CODE F. TELEPHONE NUMBER G. EXT.
AUTHORIZED FOR LOCAL REPRODUCTION STANDARD FORM 1406 (REV. 11-97)

Previous edition is not usable. Prescribed by GSA FAR (48 CFR) 53.209-1(d)



SECTION Il - COMPANY AND SOLICITATION DATA

T. BRIEFLY DESCRIBE HOW QUALITY ASSURANCE RESPONSIBILITIES ARE ACCOMPLISHED.

2. QUALITY ASSURANCE OFFICIALS CONTACTED

A. NAME B. TITLE

C. YEARS OF QUALITY
ASSURANCE EXPERIENCE

3. APPLICABLE CONTRACT QUALITY REQUIREMENTS

A. NUMBER B. TITLE C. TAILORING (/f any)

4. D IDENTICAL OR D SIMILAR ITEMS HAVE BEEN D PRODUCED, D SUPPLIED, OR D SERVICED BY PROSPECTIVE CONTRACTOR
(If similar items, identify: )
SECTION Ill - EVALUATION CHECKLIST
STATEMENTS YES | NO
) ] A.  Exhibits, technical data, drawings, specifications, and approval requirements.
1. ;:rgr?tsrgcl:gct)argrse(mhdirrest?)%%llﬁilb':ﬁgo the B. Preservation,- packaging, packing, and marking requirements.
prospective contractor. C.  Other (Specify)
2. Records available indicate that the prospective contractor has a satisfactory quality performance record during the
past twelve (12) months for similar items.
3. Used, reconditioned, or remanufactured material and former Government surplus material will be furnished by the
prospective contractor. (/f Yes, explain in Section | NARRATIVE)
4. Prospective contractor will require unusual assistance from the Government. (/f Yes, explain in Section | NARRATIVE)
5. Did prospective contractor fulfill commitments to correct deficiencies, as proposed on previous surveys, when
awarded that contract? (/f No, explain in Section | NARRATIVE)
NUMBER SKILLED NUMBER SEMI-SKILLED
6. Quality verification personnel
RATIO
7. Quality verification to production personnel ratio. .
THE FOLLOWING ARE AVAILABLE AND ADEQUATE. (/f not applicable, show "N/A"in "Yes" column.)
8. Inspection and test equipment, gauges, and instruments for first article and production (including solicitation
specified equipment).
9. Calibration/metrology program.
10. Quality system procedures and controls.
11. Control of specifications, drawings, changes and modifications, work/process instructions.
12. System for determining inspection, test, and measurement requirements.
13. Purchasing: Processes for selecting qualified suppliers and assuring the quality of purchased materials.
14. Product identification, segregation, traceability, and maintenance.
15. Government furnished property controls.
16. Process controls.
17. Nonconforming product: System for timely identification, disposition, correction of deficiencies, and corrective
and preventative action.
18. Preservation, storage, packaging, packing, marking, and delivery controls.
19. Records (such as: inspection, test, status, corrective actions, calibration,etc.)
20. Controls for investigation of customer complaints and correction of deficiencies.
21. Design controls system.
22. Computer software (deliverable and/or non-deliverable) quality assurance program.
23. Management review and internal quality audits.
24. Quality assurance training program.
25. Installation and servicing quality assurance program.
26. Statistical techniques.
STANDARD FORM 1406 (Rev. 11-97) BACK



SETTLEMENT PROPOSAL (INVENTORY BASIS)

OMB No.:
Expires:

9000-0012
05/31/98

Public reporting burden for this collection of information is estimated to average 2.5 hours per response, including the time for reviewing instructions, searching existing data

sources, gathering and maintaining the data needed, and completing and reviewing the collection of information.

Send comments regarding this burden estimate or any other

aspect of this collection of information, including suggestions for reducing this burden, to the FAR Secretariat (MVR), Federal Acquisition Policy Division, GSA, Washington,

DC 20405.

FOR USE BY A FIXED-PRICE PRIME CONTRACTOR OR FIXED-PRICE SUBCONTRACTOR

THIS PROPOSAL APPLIES TO (Check one)
A PRIME CONTRACT WITH
THE GOVERNMENT

SUBCONTRACT OR
PURCHASE ORDER

COMPANY

SUBCONTRACT OR PURCHASE ORDER NO(S).

STREET ADDRESS

CONTRACTOR WHO SENT NOTICE OF TERMINATION

CITY AND STATE (Include ZIP Code)

NAME

NAME OF GOVERNMENT AGENCY

ADDRESS (Include ZIP Code)

GOVERNMENT PRIME CONTRACT NO. |CONTRACTOR'S REFERENCE NO.

If moneys payable under the contract have been assigned, give the following:

NAME OF ASSIGNEE

EFFECTIVE DATE OF TERMINATION

ADDRESS (Include ZIP Code)

PROPOSAL NO. CHECK ONE

D INTERIM

[ Fnac

SF 1439, SCHEDULE OF ACCOUNTING INFORMATION

I_IIS

u IS NOT ATTACHED (/f not, explain below)

SECTION | - STATUS OF CONTRACT OR ORDER AT EFFECTIVE DATE OF TERMINATION

FINISHED UNFINISHED OR NOT
PRODUCTS COVERED BY TERMINATED ON HAND COMMENCED TOTAL
CONTRACT OR PURCHASE ORDER PREVIOUSLY [PAYMENT TO BE TO BE COVERED BY
SHIPPED AND RECEIVED INCLUDED IN THIS| COMPLETED NOT TO BE CONTRACT
INVOICED THROUGH PROPOSAL (Partial COMPLETED OR ORDER
INVOICING termination only)
(a) (b) (c) (d) (e) (f) (g)
QUANTITY
$
QUANTITY
$
QUANTITY
$
SECTION Il - PROPOSED SETTLEMENT
ITEM (Use Columns (b) and (c) onlyf_where TOTAL FOR USE OF
NO revious proposal has been_filed PROPOSED TO CONTRACTING
: PREVIOUSLY DECREASE BY
(a) PROPOSED THIS PROPOSAL DATE AGENCY ONLY
(b) (c) (d) (e)
1 | METALS
2 | RAW MATERIALS (other than metals)
3 | PURCHASED PARTS
4 | FINISHED COMPONENTS
5 | MISCELLANEOUS INVENTORY
6 | WORK-IN-PROCESS
7 | SPECIAL TOOLING AND SPECIAL TEST EQUIPMENT
8 | OTHER COSTS (from Schedule B)

9 | GENERAL AND ADMINISTRATIVE EXPENSES (from Schedule C)

TOTAL (ftems 1 to 9 inclusive)

PROFIT (explain in Schedule D)

SETTLEMENT EXPENSES (from Schedule E)

TOTAL (ftems 10 to 12 inclusive)

SETTLEMENTS WITH SUBCONTRACTORS (from Schedule F)

ACCEPTABLE FINISHED PRODUCT

GROSS PROPOSED SETTLEMENT (ftems 13 thru 15)

DISPOSAL AND OTHER CREDITS (from Schedule G)

NET PROPOSED SETTLEMENT (/tem 16 less 17)

ADVANCE, PROGRESS & PARTIAL PAYMENTS (from Schedule H)

NET PAYMENT REQUESTED (/tem 18 less 19)

(When the space provided for any information is insufficient, continue on a separate sheet.)

AUTHORIZED FOR LOCAL REPRODUCTION
Previous edition is unusable

STANDARD FORM 1435 (ReV. 9-97)
Prescribed by GSA - FAR (48 CFR) 53.249(a)(2)



SCHEDULE A - ANALYSIS OF INVENTORY COST (/tems4 and 6)

Furnish the following information (unless not reasonably available) for inventories of finished components and work-in-progress included in this proposal:

TOTAL DIRECT TOTAL DIRECT TOTAL INDIRECT TOTAL
LABOR MATERIALS EXPENSES

FINISHED COMPONENTS

WORK-IN-PROGRESS
NOTE: Individual items of smallamounts may be groupedinto a singleentry in Schedules B, C, D, and G.
SCHEDULE B - OTHER COSTS (/tem8)

FOR USE OF
ITEM EXPLANATION AMOUNT CONTRACTING

AGENCY ONLY

SCHEDULE C - GENERAL AND ADMINISTRATIVE EXPENSES (/tem9)

FOR USE OF
DETAIL OF EXPENSES AMOUNT CONTRACTING

AGENCY ONLY

SCHEDULE D - PROFIT (/ltem 11)

FOR USE OF
EXPLANATION AMOUNT CONTRACTING

AGENCY ONLY

(Where the space provided for any information is insufficient, continue on a separate sheet.)
STANDARD FORM 1435 (Rev. 9-97) PAGE 2




SCHEDULE E - SETTLEMENT EXPENSES (/tem 72)

FOR USE OF
ITEM EXPLANATION AMOUNT  |CONTRACTING
AGENCY ONLY
SCHEDULE F - SETTLEMENTS WITH IMMEDIATE SUBCONTRACTORS AND SUPPLIERS (/tem 14)

AMOUNT oOF [ _FOR USE OF
NAME AND ADDRESS OF SUBCONTRACTOR BRIEF DESCRIPTION OF PRODUCT CANCELED SETTLEMENT CONTRACTING
AGENCY ONLY

SCHEDULE G - DISPOSAL AND OTHER CREDITS (/tem 17)

FOR USE OF
DESCRIPTION AMOUNT  |CONTRACTING
AGENCY ONLY

(If practicable, show separately amount of disposal credits applicable to acceptable finished product includedin ltem 15.)

(Where the space provided for any information is insufficient,continue on a separate sheet.)

STANDARD FORM 1435 (Rev. 9-97) PAGE 3



SCHEDULE H - ADVANCE, PROGRESS AND PARTIAL PAYMENTS (/tem 79)

FOR USE OF
DATE TYPEOF PAYMENT AMOUNT CONTRACTING

AGENCY ONLY

(Where the space provided for any information is insufficient, continue on a separate sheet.)

CERTIFICATE

This is to certify that the undersigned, individually, and as an authorized representative of the Contractor, has examined this termination settlement
proposal and that, to the best knowledge and belief of the undersigned:

(a) AS TO THE CONTRACTOR'S OWN CHARGES. The proposed settlement (exclusive of charges set forth in Item 14) and supporting schedules
and explanations have been prepared from the books of account and records of the Contractor in accordance with recognized commercial accounting
practices; they include only those charges allocable to the terminated portion of this contract; they have been prepared with knowledge that they will,
or may, be used directly or indirectly as the basis of settlement of a termination settlement proposal or claim against an agency of the United States;
and the charges as stated are fair and reasonable.

(b) AS TO THE SUBCONTRACTORS' CHARGES. (1) The Contractor has examined, or caused to be examined, to an extent it considered adequate
in the circumstances, the termination settlement proposals of its immediate subcontractors (exclusive of proposals filed against these immediate
subcontractors by their subcontractors); (2) The settlements on account of immediate subcontractors own charges are fair and reasonable, the
charges are allocable to the terminated portion of this contract, and the settlements were negotiated in good faith and are not more favorable to its
immediate subcontractors than those that the Contractor would make if reimbursement by the Government were not involved; (3) The Contractor has
received from all its immediate subcontractors appropriate certificates with respect to their termination settlement proposals, which certificates are
substantially in the form of this certificate; and (4) The Contractor has no information leading it to doubt (i) the reasonableness of the settlements with
more remote subcontractors or (ii) that the charges for them are allocable to this contract. Upon receipt by the Contractor of amounts covering
settlements with its immediate subcontractors, the Contractor will pay or credit them promptly with the amounts so received, to the extent that it has
not previously done so. The term "subcontractors,” as used above, includes suppliers.

NOTE: The Contractor shall, under conditions stated in FAR 15.403, be required to submit a Certificate of Current Cost or Pricing Data (see FAR
15.406-2 and15.408 Table 15-2).

NAME OF CONTRACTOR BY (Signature of authorized official)
TITLE DATE
NAME OF SUPERVISORY ACCOUNTING OFFICIAL TITLE

STANDARD FORM 1435 (Rev. 9-97) PAGE 4



SETTLEMENT PROPOSAL (TOTAL COST BASIS) s Ooraien 2

Public reporting burden for this collection of information is estimated to average 2.5 hours per response, including the time for reviewing instructions, searching existing data
sources, gathering and maintaining the data needed, and completing and reviewing the collection of information. Send comments regarding this burden estimate or any other
aspect of this collection of information, including suggestions for reducing this burden, to the FAR Secretariat (MVR), Federal Acquisition Policy Division, GSA, Washington,
DC 20405.

FOR USE BY A FIXED-PRICE PRIME CONTRACTOR OR FIXED-PRICE SUBCONTRACTOR

THIS PROPOSAL APPLIES TO (Check one) COMPANY
A PRIME CONTRACT WITH SUBCONTRACT OR
THE GOVERNMENT PURCHASE ORDER
SUBCONTRACT OR PURCHASE ORDER NO(S). STREET ADDRESS

CONTRACTOR WHO SENT NOTICE OF TERMINATION CITY AND STATE (include ZIP Code)

NAME

NAME OF GOVERNMENT AGENCY

ADDRESS (Include ZIP Code)

GOVERNMENT PRIME CONTRACT NO. |CONTRACTOR'S REFERENCE NO.
If moneys payable under the contract have been assigned, give the following:
NAME OF ASSIGNEE EFFECTIVE DATE OF TERMINATION
ADDRESS (Include ZIP Code) PROPOSAL NO. CHECK ONE
D INTERIM D FINAL
SF 1439, SCHEDULE OF ACCOUNTING INFORMATION D IS D IS NOT ATTACHED (/f not, explain below)

SECTION | - STATUS OF CONTRACT OR ORDER AT EFFECTIVE DATE OF TERMINATION

FINISHED UNFINISHED OR NOT TOTAL
PRODUCTS COVERED BY TERMINATED ON HAND COMMENCED COVERED
CONTRACT OR PURCHASE ORDER PREVIOUSLY [PAYMENT TO BE [PAYMENT NOT TO|SUBSEQUENTLY BY
SHIPPED AND RECEIVED BE RECEIVED COMPLETED NOT TO BE CONTRACT
INVOICED THROUGH THROUGH AND INVOICED* COMPLETED OR ORDER
INVOICING INVOICING
(a) (b) (c) (d) (e) (f)
QUANTITY
$
QUANTITY
$
QUANTITY
$
SECTION Il - PROPOSED SETTLEMENT
ITEM {Use Columns (b] and (c] only where TOTAL FOR USE OF
NO. priosy | bt B | PORAE O | AGENCY ONLY
(a) PROPOSED THIS PROPOSAL
(b) (c) (d) (e)
1 | DIRECT MATERIAL
2 | DIRECT LABOR
3 | INDIRECT FACTORY EXPENSE (from Schedule A)
4 | SPECIAL TOOLING AND SPECIAL TEST EQUIPMENT (SF 71432)
5 | OTHER COSTS (from Schedule B)
6 | GENERAL AND ADMINISTRATIVE EXPENSES (from Schedule C)
7 TOTAL COSTS (ftems 1 thru 6)
8 | PROFIT (Explain in Schedule D)
9 TOTAL (litems 7 and 8)
10 | DEDUCT FINISHED PRODUCT INVOICED OR TO BE INVOICED*
11 TOTAL (I/tem 9 less Item 10)
12 | SETTLEMENT EXPENSES (from Schedule E)
13 TOTAL (litems 117 and 12)
14 | SETTLEMENTS WITH SUBCONTRACTORS (from Schedule F)
15 | GROSS PROPOSED SETTLEMENT (/tems 13 thru 14)
16 | DISPOSAL AND OTHER CREDITS (from Schedule G)
17 | NET PROPOSED SETTLEMENT (/tem 15 less 16)
18 | ADVANCE, PROGRESS & PARTIAL PAYMENTS (from Schedule H)
19 NET PAYMENT REQUESTED (ftem 717 less 18)
*Column (e), Section [, should only be used in the event of a partial termination, in which the total cost reported in Section II should be accumulated to date of completion of

the continued portion of the contract and the deduction for finished product (ltem 10, Section 1l) should be the contract price of finished product in Column (b), (c), and (e),
Section |.

NOTE: File inventory schedules (SF 1426, 1428, 1430, and 1432) for allocable inventories on hand at date of termination ( See 49.206).

(When the space provided for any information is insufficient, continue on a separate sheet.)

AUTHORIZED FOR LOCAL REPRODUCTION STANDARD FORM 1436 (REV. 9-97)
Previous edition is unusable Prescribed by GSA - FAR (48 CFR) 53.249(a)(3)




SCHEDULE A - INDIRECT FACTORY EXPENSE (/tem3)

DETAIL OF EXPENSES

METHOD OF ALLOCATION

AMOUNT

FOR USE OF
CONTRACTING
AGENCY ONLY

NOTE: Individual items of small amounts may be grouped into a single entry in Sched

ules B, C, D, E, and G.

SCHEDULE B - OTHER COSTS (/tem5)

ITEM

EXPLANATION

AMOUNT

FOR USE OF
CONTRACTING
AGENCY ONLY

SCHEDULE C - GENERAL AND ADMINISTRATIVE EXPENSES (/tem 6)

DETAIL OF EXPENSES

METHOD OF ALLOCATION

AMOUNT

FOR USE OF
CONTRACTING
AGENCY ONLY

SCHEDULE D - PROFIT (/tem 8)

EXPLANATION

AMOUNT

FOR USE OF
CONTRACTING
AGENCY ONLY

(Where the space provided for any information is insufficient, continue on a separate sheet.)

STANDARD FORM 1436 (Rev. 9-97) PAGE 2



SCHEDULE E - SETTLEMENT EXPENSES (/tem 72)

FOR USE OF
ITEM EXPLANATION AMOUNT CONTRACTING
AGENCY ONLY

SCHEDULE F - SETTLEMENTS WITH IMMEDIATE SUBCONTRACTORS AND SUPPLIERS (/tem 14)

AMOUNT OF TOR Ve
NAME AND ADDRESS OF SUBCONTRACTOR BRIEF DESCRIPTION OF PRODUCT CANCELED SETTLEMENT CONTRACTING
AGENCY ONLY

SCHEDULE G - DISPOSAL AND OTHER CREDITS (/tem 16)

FOR USE OF
DESCRIPTION AMOUNT CONTRACTING
AGENCY ONLY

(If practicable, show separately amount of disposal credits applicable to acceptable finished product included on SF 1428.)

(Where the space provided for any information is insufficient, continue on a separate sheet.)

STANDARD FORM 1436 (Rev. 9-97) PAGE 3



SCHEDULE H - ADVANCE, PROGRESS AND PARTIAL PAYMENTS (/tem 79)

FOR USE OF
DATE TYPE OF PAYMENT AMOUNT CONTRACTING

AGENCY ONLY

(Where the space provided for any information is insufficient, continue on a separate sheet.)

CERTIFICATE

This is to certify that the undersigned, individually, and as an authorized representative of the Contractor, has examined this
termination settlement proposal and that, to the best knowledge and belief of the undersigned:

(a) AS TO THE CONTRACTOR'S OWN CHARGES. The proposed settlement (exclusive of charges set forth in Item 14) and
supporting schedules and explanations have been prepared from the books of account and records of the Contractor in accordance
with recognized commercial accounting practices; they include only those charges allocable to the terminated portion of this contract;
they have been prepared with knowledge that they will, or may, be used directly or indirectly as the basis of settlement of a
termination settlement proposal or claim against an agency of the United States; and the charges as stated are fair and reasonable.

(b) AS TO THE SUBCONTRACTORS'CHARGES. (1) The Contractor has examined, or caused to be examined, to an extent it
considered adequate in the circumstances, the termination settlement proposals of its immediate subcontractors (exclusive of
proposals filed against these immediate subcontractors by their subcontractors); (2) The settlements on account of immediate
subcontractors own charges are fair and reasonable, the charges are allocable to the terminated portion of this contract, and the
settlements were negotiated in good faith and are not more favorable to its immediate subcontractors than those that the Contractor
would make if reimbursement by the Government were not involved; (3) The Contractor has received from all its immediate
subcontractors appropriate certificates with respect to their termination settlement proposals, which certificates are substantially in
the form of this certificate; and (4) The Contractor has no information leading it to doubt (i) the reasonableness of the settlements
with more remote subcontractors or (ii) that the charges for them are allocable to this contract. Upon receipt by the Contractor of
amounts covering settlements with its immediate subcontractors, the Contractor will pay or credit them promptly with the amounts so
received, to the extent that it has not previously done so. The term "subcontractors," as used above, includes suppliers.

NOTE: The Contractor shall, under conditions stated in FAR 15.403, be required to submit a Certificate of Current Cost or Pricing
Data (see FAR15.406-2and 15.408 Table 15-2).

NAME OF CONTRACTOR BY (Signature of authorized official)
TITLE DATE
NAME OF SUPERVISORY ACCOUNTING OFFICIAL TITLE

STANDARD FORM 1436 (Rev. 9-97) PAGE 4



OMB No.:9000-0012
SETTLEMENT PROPOSAL FOR COST-REIMBURSEMENT TYPE CONTRACTS Expires: 05/31/98

Public reporting burden for this collection of information is estimated to average 2.5 hours per response, including the time for
reviewing instructions, searching existing data sources, gathering and maintaining the data needed, and completing and reviewing the
collection of information. Send comments regarding this burden estimate or any other aspect of this collection of information,
?ghuodgng suggestions for reducing this burden, to the FAR Secretariat (MVR), Federal Acquisition Policy Division, GSA, Washington, DC

To be used by prime contractors submitting settlement proposals on cost-reimbursement type contracts under Part 49 of the Federal
Acquisition Regulation. Also suitable for use in connection with terminated cost-reimbursement type subcontracts.

COMPANY PROPOSAL NUMBER CHECK ONE
D PARTIAL |:| FINAL
STREET ADDRESS GOVERNMENT _ PRIME REFERENCE NO.
CONTRACT NO.
CITY AND STATE (include ZIP Code) EFFECTIVE DATE OF TERMINATION
TOTAL PREVIOUSLY INCREASE OR DECREASE TOTAL SUBMITTED TO
ITEM SUBMITTED BY THIS PROPOSAL DATE
(a) (b) (c) (d)
1. DIRECT MATERIAL $ $ $
2. DIRECT LABOR
3. INDIRECT FACTORY EXPENSE
4. SPECIAL TOOLING AND SPECIAL TEST EQUIPMENT
5. OTHER COSTS
6. GENERAL AND ADMINISTRATIVE EXPENSE
7. TOTAL COST (items 1 thru 6) $ $ $
8. FEE
9. SETTLEMENT EXPENSES
10. SETTLEMENTS WITH SUBCONTRACTORS
11. GROSS PROPOSED SETTLEMENT (/tems 7 thru 10)
12. DISPOSAL AND OTHER CREDITS
13. NET PROPOSED SETTLEMENT (/tem 77 less 12) $ $ $
14. PRIOR PAYMENTS TO CONTRACTOR $ $ $
15. NET PAYMENT REQUESTED (item 13 less 14) $ $ $
CERTIFICATE

This js to certify that the undersigned, individualln, and as an authorized representative of the Contractor, has examined this
termination settlement proposal and that, to the best knowledge and belief of the undersigned:

(a) AS TO THE CONTRACTOR'S OWN CHARGES. The proposed settlement (exclusive of charges set forth in Item 10) and sup-
porting schedules and explanations have been prepared from the books of account and records of the Contractor in accordance with
recognized commercial accounting practices; they include only those charges allocable to the terminated portion of this contract; they
have been prepared with knowledge that they will, or may, be used directly or indirectly as the basis of settlement of a termination
settlement proposal or claim against an agency of the United States; and the charges as stated are fair and reasonable.

(b) AS TO THE SUBCONTRACTORS' CHARGES. (1) The Contractor has examined, or caused to be examined, to an extent it
considered adequate in the circumstances, the termination settlement proposals of its immediate subcontractors (exclusive of
proposals filed against these immediate subcontractors by their subcontractors); (2) The settlements on account of immediate
subcontractors™ own charges are fair and reasonable, the charges are allocable to the terminated portion of this contract, and the
settlements were negotiated in good faith and are not more favorable to its immediate subcontractors than those that the Contractor
would make if reimbursement by the Government were not involved; (3) The Contractor has received from all its immediate
subcontractors appropriate certificates with respect to their termination settlement proposals, which certificates are substantially in
the form of this certificate; and (4) The Contractor has no information leading it to doubt (i) the reasonableness of the settlements
with more remote subcontractors or (ii) that the charges for them are allocable to this contract. Upon receipt by the Contractor of
amounts covering settlements with its immediate subcontractors, the Contractor will pay or credit them promptly with the amounts so
received, to the extent that it has not previously done so. The term "subcontractors,” as used above, includes suppliers.

NOTE: The Contractor shall, under conditions stated in FAR 15.403, be required to submit a Certificate of Current Cost or Pricing
Data (see FAR 15.406-2 and 15.408 Table 15-2).

NAME OF CONTRACTOR BY (Signature of authorized official)
TITLE DATE
NAME OF SUPERVISORY ACCOUNTING OFFICIAL TITLE
AUTHORIZED FOR LOCAL REPRODUCTION STANDARD FORM 1437 (REvV. 9-97)

Previous edition is unusable Prescribed by GSA - FAR (48 CFR) 53.249(a)(4)



SUBSCRIPTION PROBLEMS
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