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FAC 97-26 SUMVARY of | TEMS

Federal Acquisition Grcular (FAC) 97-26 anends the Federa
Acqui sition Regul ation (FAR) as specified bel ow

Item | —El ectronic Commerce in Federal Procurenment (FAR Case
1997-304)

This interimrule anmends the FARto (a) further inplenent section
850 of the National Defense Authorization Act for Fiscal Year 1998, Pub.
L. 105-85 (section 850) and (b) inplenment section 810 of the Floyd D
Spence National Defense Authorization Act for Fiscal Year 2001 (Pub. L.
106- 398, section 810). Section 850 calls for the use of cost-effective
procedures and processes that enploy el ectronic commerce in the conduct
and adm ni stration of Federal procurenent systens. This includes the
designation in the FAR of a single point of universal electronic public
access to Governnmentw de procurenent opportunities (the “CGovernmentw de
Point of Entry” or “GPE’). Section 810 all ows agencies to provide
access to notices through the GPE, as designated in the FAR instead of
publ i shing themvia the Commerce Business Daily (CBD).

This rul e desi gnates Federal Business Qpportunities
(“FedBi zOpps”) as the GPE. Agencies have until Cctober 1, 2001, to
conplete their transition to, or integration wth, FedBi zQops. By
that date, all agencies nust use FedBi zOQpps to provide access to
public notices of procurement actions over $25,000 that are
currently required to be published in the CBD al ong with associ at ed
solicitations and anmendnents. 1In addition, agencies wll not be
required to provide notice in the CBD as of January 1, 2002, since
access to this information will be provided via the Internet through
FedBi zQpps.

Repl acement pages: 2-1thru 2-6; 4-5thru 4-8; 5-1 thru 5-12
(5-13 added); 6-7 and 6-8; 7-5 and 7-6; 9-7 and 9-8; 12-9; 13-3 and
13-4; 14-9 and 14-10; 14-23; 19-9 and 19-10; 19-31 and 19-32; 22-33
and 22-34; 34-1 and 34-2; 35-1 and 35-2; 35-5 and 35-6; 36-5 and
36- 6;

Item | | —Executive Order 13202, Preservation of Open
Conmpetition and Government Neutrality Towards Gover nment
Contractors’ Labor Rel ations on Federal and Federally Funded
Construction Projects (FAR Case 2001-016)

This interimrule anends the FAR to provide | anguage in Part 36
and revi ses Subparts 17.6 and 22.1 to add cross-references to Part
36. The Executive order provides that agencies may not require or
prohibit offerors, contractors, or subcontractors fromentering into
or adhering to agreenents with one or nore | abor organizations. It
al so permts agency heads to exenpt a project fromthe requirenents
of the Executive order under special circunstances but the exenption
may not be related to the possibility of, or an actual |abor
di sput e.



Repl acement pages: 17-9 and 17-10; 22-3 and 22-4; and 36-1 thru
36- 4;

ltem |11 —Executive Order 13204, Revocation of Executive
Order On Nondi spl acement of Qualified Workers Under Certain
Contracts (FAR Case 2001-017)

This interimrule anends the FAR to renove Subpart 22.12,
Nondi spl acenent of Qualified Wrrkers Under Certain Contracts.
Executive Order 12933, Nondi spl acenent of Qualified Wrkers Under
Certain Contracts (Cctober 20, 1994), required that building service
contracts for public buildings include a clause requiring the
contractor under a contract that succeeds a contract for performance
of simlar services at the sane public building to offer certain
enpl oyees under the predecessor contract, a right of first refusa
to enpl oynent under the new contract. E. O 12933 was inplenented in
the FAR in Subpart 22.12.

On February 17, 2001, President George W Bush signed E O
13204 rescinding E. O 12933 and calling for the pronpt recession of
any orders, rules, regulations, guidelines, or policies inplenenting
or enforcing E.O 12933, to the extent consistent with | aw
Contracting officers should not take any action on any conpl ai nt
filed under forner FAR Subpart 22.12.

Ef fective March 23, 2001, the Departnent of Labor rescinded its
rule inplenenting E.O 12933 (66 FR 16126, March 23, 2001).

Repl acenment pages: Structure iii and iv; 22-1 and 22-2 (renove
22-2.1); 22-39 thru 22-44 (renove 22-45 thru 22-47); 52-3 and 52-4;
52-43 and 52-44; 52-127 thru 52-129 (52-130 is blank); and Matrix 23
and Matrix 24.
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PART 2—DEFINITIONS OF WORDSAND TERMS

2.000 Scope of part.

Subpart 2.1—Definitions
2101 Definitions.

Subpart 2.2—Definitions Clause
2201 Contract clause.

2.000 Scope of part.

(a) This part—

(1) Defineswords and terms that are frequently used in
the FAR;

(2) Provides cross-references to other definitionsin the
FAR of the same word or term; and

(3) Provides for the incorporation of these definitions
in solicitations and contracts by reference.

(b) Other parts, subparts, and sections of this regulation
(48 CFR Chapter 1) may define other words or terms and
those definitions only apply to the part, subpart, or section
where the word or term is defined (see the Index for loca-
tions).

Subpart 2.1—Definitions

2101 Definitions.

(a) Aword or aterm, defined in this section, has the same
meaning throughout this regulation (48 CFR Chapter 1),
unless—

(1) The context in which the word or term is used
clearly requires a different meaning; or

(2) Another FAR part, subpart, or section provides a
different definition for the particular part or portion of the
part.

(b) If aword or term that is defined in this section is
defined differently in another part, subpart, or section of this
regulation (48 CFR Chapter 1), the definition in—

(1) This section includes a cross-reference to the other
definitions; and

(2) That part, subpart, or section appliesto the word or
term when used in that part, subpart, or section.

“Acquisition” means the acquiring by contract with appro-
priated funds of supplies or services (including construction)
by and for the use of the Federal Government through pur-
chase or lease, whether the supplies or servicesare already in
existence or must be created, devel oped, demonstrated, and
evaluated. Acquisition beginsat the point when agency needs
are established and includes the description of requirements
to satisfy agency needs, solicitation and selection of sources,
award of contracts, contract financing, contract performance,
contract administration, and those technical and management
functions directly related to the process of fulfilling agency
needs by contract.

“Acquisition planning” means the process by which the
efforts of all personnel responsible for an acquisition are
coordinated and integrated through a comprehensive plan for
fulfilling the agency need in atimely manner and at area-
sonable cost. It includes developing the overall strategy for
managing the acquisition.

“ Adeguate evidence” means information sufficient to sup-
port the reasonable belief that a particular act or omission has
occurred.

“Advisory and assistance services’ means those services
provided under contract by nongovernmental sources to sup-
port or improve: organizational policy development;
decision-making; management and administration; program
and/or project management and administration; or R&D
activities. It can also mean the furnishing of professional
advice or assistance rendered to improve the effectiveness of
Federal management processes or procedures (including
those of an engineering and technical nature). In rendering
the foregoing services, outputs may take the form of infor-
mation, advice, opinions, alternatives, analyses, evaluations,
recommendations, training and the day-to-day aid of support
personnel needed for the successful performance of ongoing
Federal operations. All advisory and assistance services are
classified in one of the following definitiona subdivisions:

(1) Management and professional support services, i.e.,
contractual servicesthat provide assistance, advice or training
for the efficient and effective management and operation of
organizations, activities (including management and support
services for R& D activities), or systems. These services are
normally closely related to the basic responsibilities and mis-
sion of the agency originating the requirement for the
acquisition of services by contract. Included are efforts that
support or contribute to improved organization of program
management, |ogi stics management, project monitoring and
reporting, data collection, budgeting, accounting, perfor-
mance auditing, and administrative technical support for
conferences and training programs.

(2) Studies, analyses and evaluations, i.e., contracted
services that provide organized, anaytical assessments/ eval-
uations in support of policy development, decision-making,
management, or administration. Included are studiesin sup-
port of R&D activities. Also included are acquisitions of
models, methodologies, and related software supporting stud-
ies, analyses or evaluations.

(3) Engineering and technical services, i.e., contractual
services used to support the program office during the acqui-
sition cycle by providing such services as systems
engineering and technical direction (see 9.505-1(b)) to ensure
the effective operation and maintenance of aweapon system
or major system as defined in OMB Circular No. A-109 or to
provide direct support of aweapon system that is essential to
research, development, production, operation or maintenance
of the system.
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“Affiliates’ means associated business concerns or indi-
viduasif, directly or indirectly—

(2) Either one controls or can control the other; or

(2) Athird party controls or can control both.

“Agency head” or “head of the agency” means the
Secretary, Attorney General, Administrator, Governor,
Chairperson, or other chief official of an executive agency,
unless otherwise indicated, including any deputy or assistant
chief official of an executive agency.

“Alternate’” means a substantive variation of abasic pro-
vision or clause prescribed for usein adefined circumstance.
It adds wording to, deletes wording from, or substitutes spec-
ified wording for a portion of the basic provision or clause.
The alternate version of a provision or clauseisthe basic pro-
vision or clause as changed by the addition, deletion, or
subsgtitution (see 52.105(8)).

“Architect-engineer services,” as defined in 40 U.S.C.
541, means—

(1) Professional services of an architectural or engi-
neering nature, as defined by State law, if applicable, that are
required to be performed or approved by a person licensed,
registered, or certified to provide those services;

(2) Professional services of an architectural or engi-
neering nature performed by contract that are associated with
research, planning, development, design, construction, alter-
ation, or repair of real property; and

(3) Those other professional services of an architectural
or engineering nature, or incidenta services, that members of
the architectural and engineering professions (and individuals
in their employ) may logically or justifiably perform, includ-
ing studies, investigations, surveying and mapping, tests,
evaluations, consultations, comprehensive planning, program
management, conceptual designs, plans and specifications,
value engineering, construction phase services, soils engi-
neering, drawing reviews, preparation of operating and
mai ntenance manuals, and other related services.

“Assignment of claims’ means the transfer or making over
by the contractor to a bank, trust company, or other financing
institution, as security for aloan to the contractor, of itsright
to be paid by the Government for contract performance.

“Basic research” means that research directed toward
increasing knowledge in science. The primary aim of basic
research isafuller knowledge or understanding of the subject
under study, rather than any practical application of that
knowledge.

“Best value” means the expected outcome of an acquisi-
tion that, in the Government's estimation, provides the
greatest overall benefit in response to the requirement.

“Broad agency announcement” means a genera
announcement of an agency’s research interest including cri-
teriafor selecting proposals and soliciting the participation of
all offerors capable of satisfying the Government’ s needs (see
6.102(d)(2)).

2-2

“Bundled contract” means a contract where the require-
ments have been consolidated by bundling. (See the
definition of bundling.)

“Bundling” means—

(1) Consolidating two or more requirements for sup-
plies or services, previously provided or performed under
separate smaller contracts, into a solicitation for asingle con-
tract that is likely to be unsuitable for award to a small
business concern due to—

(i) The diversity, size, or specialized nature of the
elements of the performance specified;

(ii) The aggregate dollar value of the anticipated
award,

(iii) The geographical dispersion of the contract per-
formance sites; or

(iv) Any combination of the factors described in
paragraphs (1)(i), (ii), and (iii) of this definition.

(2) “Separate smaller contract” as used in this defini-
tion, means a contract that has been performed by one or
more small business concerns or that was suitable for award
to one or more small business concerns.

(3) This definition does not apply to a contract that will
be awarded and performed entirely outside of the United
States.

“Business unit” means any segment of an organization, or
an entire business organization that is not divided into seg-
ments.

“Change-of-name agreement” means alegal instrument
executed by the contractor and the Government that recog-
nizes the legal change of name of the contractor without
disturbing the original contractual rights and obligations of
the parties.

“Change order” means a written order, signed by the con-
tracting officer, directing the contractor to make a change that
the Changes clause authorizes the contracting officer to order
without the contractor’ s consent.

“Cognizant Federal agency” means the Federal agency
that, on behalf of all Federal agencies, is responsible for
establishing final indirect cost rates and forward pricing rates,
if applicable, and administering cost accounting standards for
all contractsin abusiness unit.

“Commerce Business Daily (CBD)” means the publica-
tion of the Secretary of Commerce used to fulfill statutory
requirements to publish certain public notices in paper form.

“Commercial component” means any component that isa
commercial item.

“Commercial item” means—

(1) Any item, other than real property, that is of atype
customarily used for nongovernmental purposes and that—

(i) Has been sold, leased, or licensed to the general
public; or

(ii) Has been offered for sale, lease, or license to the
general public;
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(2) Any item that evolved from an item described in
paragraph (1) of this definition through advances in technol-
ogy or performance and that is not yet available in the
commercial marketplace, but will be available in the com-
mercial marketplace in time to satisfy the delivery
requirements under a Government solicitation;

(3) Any item that would satisfy acriterion expressed in
paragraphs (1) or (2) of this definition, but for—

(i) Modifications of atype customarily availablein
the commercial marketplace; or

(ii) Minor modifications of atype not customarily
available in the commercia marketplace made to meet
Federal Government requirements. Minor modifications
means modifications that do not significantly alter the non-
governmental function or essential physical characteristics of
an item or component, or change the purpose of a process.
Factors to be considered in determining whether a modifica-
tion is minor include the value and size of the modification
and the comparative value and size of the fina product.
Dollar values and percentages may be used as guideposts, but
are not conclusive evidence that a modification is minor;

(4) Any combination of items meeting the requirements
of paragraphs (1), (2), (3), or (5) of this definition that are of
atype customarily combined and sold in combination to the
generd public;

(5) Installation services, maintenance services, repair
services, training services, and other servicesif such services
are procured for support of an item referred to in paragraphs
(), (2), (3), or (4) of thisdefinition, and if the source of such
services—

(i) Offers such servicesto the generd public and the
Federal Government contemporaneously and under similar
terms and conditions; and

(i) Offersto use the same work force for providing
the Federal Government with such services as the source uses
for providing such servicesto the general public;

(6) Services of atype offered and sold competitively in
substantial quantitiesin the commercial marketplace based
on established catalog or market prices for specific tasks per-
formed under standard commercial terms and conditions.
This does not include services that are sold based on hourly
rates without an established catalog or market price for a spe-
cific service performed;

(7) Any item, combination of items, or service referred
to in paragraphs (1) through (6) of this definition, notwith-
standing the fact that the item, combination of items, or
serviceis transferred between or among separate divisions,
subsidiaries, or affiliates of acontractor; or

(8) A nondevelopmental item, if the procuring agency
determines the item was developed exclusively at private
expense and sold in substantial quantities, on a competitive
basis, to multiple State and local governments.

“Component” means any item supplied to the Government
as part of an end item or of another component, except that
for use in 52.225-9 and 52.225-11, seethe definitionsin
52.225-9(a) and 52.225-11(a).

“Computer software” means computer programs, com-
puter data bases, and related documentation.

“Consent to subcontract” means the contracting officer’'s
written consent for the prime contractor to enter into a partic-
ular subcontract.

“Construction” means construction, alteration, or repair
(including dredging, excavating, and painting) of buildings,
structures, or other real property. For purposes of this defin-
ition, the terms “ buildings, structures, or other real property”
include, but are not limited to, improvements of all types,
such as bridges, dams, plants, highways, parkways, streets,
subways, tunnels, sewers, mains, power lines, cemeteries,
pumping stations, railways, airport facilities, terminals,
docks, piers, wharves, ways, lighthouses, buoys, jetties,
breakwaters, levees, canals, and channels. Construction does
not include the manufacture, production, furnishing, con-
struction, alteration, repair, processing, or assembling of
vessals, aircraft, or other kinds of personal property.

“Contract” means a mutually binding legal relationship
obligating the seller to furnish the supplies or services
(including construction) and the buyer to pay for them. It
includes al types of commitments that obligate the
Government to an expenditure of appropriated funds and that,
except as otherwise authorized, arein writing. In addition to
bilateral instruments, contracts include (but are not limited to)
awards and notices of awards; job orders or task |ettersissued
under basic ordering agreements; letter contracts;, orders,
such as purchase orders, under which the contract becomes
effective by written acceptance or performance; and bilateral
contract modifications. Contracts do not include grants and
cooperative agreements covered by 31 U.S.C. 6301, et seq.
For discussion of various types of contracts, see Part 16.

“Contract administration office” means an office that per-
forms—

(1) Assigned postaward functions related to the admin-
istration of contracts; and
(2) Assigned preaward functions.

“Contract clause” or “clause” means aterm or condition
used in contracts or in both solicitations and contracts, and
applying after contract award or both before and after award.

“Contract modification” means any written change in the
terms of a contract (see 43.103).

“Contracting” means purchasing, renting, leasing, or oth-
erwise obtaining supplies or services from nonfedera
sources. Contracting includes description (but not determi-
nation) of supplies and services required, selection and
solicitation of sources, preparation and award of contracts,
and all phases of contract administration. It does not include
making grants or cooperative agreements.

(FAC 97-26) 2-3
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“Contracting activity” means an element of an agency des-
ignated by the agency head and delegated broad authority
regarding acquisition functions.

“Contracting office” means an office that awards or exe-
cutes a contract for supplies or services and performs
postaward functions not assigned to a contract administration
office (except for use in Part 48, see also 48.001).

“Contracting officer” means a person with the authority to
enter into, administer, and/or terminate contracts and make
related determinations and findings. The term includes cer-
tain authorized representatives of the contracting officer
acting within the limits of their authority as delegated by the
contracting officer. “Administrative contracting officer
(ACO)” refersto a contracting officer who is administering
contracts. “Termination contracting officer (TCO)” refersto
a contracting officer who is settling terminated contracts. A
single contracting officer may be responsible for dutiesin any
or al of these areas. Reference in thisregulation (48 CFR
Chapter 1) to administrative contracting officer or termina-
tion contracting officer does not—

(1) Require that a duty be performed at a particular
office or activity; or

(2) Restrict in any way a contracting officer in the per-
formance of any duty properly assigned.

“Conviction” means ajudgment or conviction of acrimi-
nal offense by any court of competent jurisdiction, whether
entered upon averdict or aplea, and includes a conviction
entered upon a plea of nolo contendere. For use in Subpart
23.5, see the definition at 23.503.

“Cost or pricing data’ (10 U.S.C. 2306a(h)(1) and 41
U.S.C. 254b) means all facts that, as of the date of price
agreement or, if applicable, an earlier date agreed upon
between the parties that is as close as practicable to the date
of agreement on price, prudent buyers and sellers would rea-
sonably expect to affect price negotiations significantly. Cost
or pricing data are data requiring certification in accordance
with 15.406-2. Cost or pricing data are factual, not judgmen-
tal; and are verifiable. While they do not indicate the
accuracy of the prospective contractor’s judgment about esti-
mated future costs or projections, they do include the data
forming the basis for that judgment. Cost or pricing data are
more than historical accounting data; they are all the facts that
can be reasonably expected to contribute to the soundness of
estimates of future costs and to the validity of determinations
of costs already incurred. They also include such factorsas—

(1) Vendor quotations;

(2) Nonrecurring costs;

(3) Information on changesin production methods and
in production or purchasing volume;

(4) Data supporting projections of business prospects
and objectives and related operations costs,

(5) Unit-cost trends such as those associated with labor
efficiency;
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(6) Make-or-buy decisions;

(7) Estimated resources to attain business goals; and

(8) Information on management decisions that could
have asignificant bearing on costs.

“Cost realism” means that the costs in an offeror’s pro-
posa—

(2) Areredlistic for the work to be performed,

(2) Reflect a clear understanding of the requirements;
and

(3) Are consistent with the various elements of the
offeror’ stechnical proposal.

“Cost sharing” means an explicit arrangement under
which the contractor bears some of the burden of reasonable,
allocable, and alowable contract cost.

“Day” means, unless otherwise specified, a calendar day.

“Debarment” means action taken by a debarring officia
under 9.406 to exclude a contractor from Government con-
tracting and Government-approved subcontracting for a
reasonable, specified period; a contractor that is excluded is
“debarred.”

“Delivery order” means an order for supplies placed
against an established contract or with Government sources.

“Design-to-cost” means a concept that establishes cost
elements as management goal's to achieve the best balance
between life-cycle cost, acceptable performance, and sched-
ule. Under this concept, cost isadesign constraint during the
design and development phases and a management discipline
throughout the acquisition and operation of the system or
equipment.

“Drug-free workplace” means the site(s) for the perfor-
mance of work done by the contractor in connection with a
specific contract where empl oyees of the contractor are pro-
hibited from engaging in the unlawful manufacture,
distribution, dispensing, possession, or use of a controlled
substance.

“Effective date of termination” means the date on which
the notice of termination requires the contractor to stop per-
formance under the contract. If the contractor receives the
termination notice after the date fixed for termination, then
the effective date of termination means the date the contrac-
tor receives the notice.

“Electronic commerce” means electronic techniques for
accomplishing business transactions including electronic
mail or messaging, World Wide Web technology, electronic
bulletin boards, purchase cards, electronic funds transfer, and
electronic datainterchange.

“Electronic datainterchange (EDI)” means a technique for
eectronicaly transferring and storing formatted information
between computers utilizing established and published for-
mats and codes, as authorized by the applicable Federa
Information Processing Standards.

“Electronic Funds Transfer (EFT)” means any transfer of
funds, other than a transaction originated by cash, check, or
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similar paper instrument, that is initiated through an elec-
tronic terminal, telephone, computer, or magnetic tape, for
the purpose of ordering, instructing, or authorizing afinancial
institution to debit or credit an account. The term includes
Automated Clearing House transfers, Fedwire transfers, and
transfers made at automatic teller machines and point-of-sale
terminals. For purposes of compliance with 31 U.S.C. 3332
and implementing regulations at 31 CFR part 208, the term
“electronic fundstransfer” includes a Governmentwide com-
mercial purchase card transaction.

“End product” means supplies delivered under alineitem
of aGovernment contract.

“Energy-efficient product” means a product in the upper
25 percent of efficiency for all similar products or, if there are
applicable Federal appliance or equipment efficiency stan-
dards, aproduct that is at least 10 percent more efficient than
the minimum Federal standard.

“Environmentally preferable” means products or services
that have alesser or reduced effect on human health and the
environment when compared with competing products or ser-
vices that serve the same purpose. This comparison may
consider raw materials acquisition, production, manufactur-
ing, packaging, distribution, reuse, operation, maintenance,
or disposal of the product or service.

“Executive agency” means an executive department, a
military department, or any independent establishment within
the meaning of 5 U.S.C. 101, 102, and 104(1), respectively,
and any wholly owned Government corporation within the
meaning of 31 U.S.C. 9101.

“Facsimile” means electronic equipment that communi-
cates and reproduces both printed and handwritten material.
If used in conjunction with areference to a document; e.g.,
facsimile bid, the terms refers to a document (in the example
given, abid) that has been transmitted to and received by the
Government viafacsimile.

“Federal Acquisition Computer Network (FACNET)
Architecture’ is a Government system that provides user
access, employs nationally and internationally recognized
data formats, and allows the el ectronic data interchange of
acquisition information between the private sector and the
Federal Government.

“Federal agency” means any executive agency or any
independent establishment in the legidative or judicial
branch of the Government (except the Senate, the House of
Representatives, the Architect of the Capitol, and any activi-
ties under theArchitect’s direction).

“Federally Funded Research and Development Centers
(FFRDC's)” means activities that are sponsored under a
broad charter by a Government agency (or agencies) for the
purpose of performing, analyzing, integrating, supporting,
and/or managing basic or applied research and/or devel op-
ment, and that receive 70 percent or more of their financial
support from the Government; and—

(2) A long-term relationship is contemplated;

(2) Most or dl of the facilities are owned or funded by
the Government; and

(3) The FFRDC has access to Government and supplier
data, employees, and facilities beyond that common in a nor-
mal contractual relationship.

“Final indirect cost rate” means the indirect cost rate
established and agreed upon by the Government and the con-
tractor as not subject to change. It isusually established after
the close of the contractor’ s fiscal year (unless the parties
decide upon a different period) to which it applies. For cost-
reimbursement research and development contracts with
educational institutions, it may be predetermined; that is,
established for a future period on the basis of cost experience
with similar contracts, together with supporting data.

“First article” means a preproduction model, initial pro-
duction sample, test sample, first lot, pilot lot, or pilot models.

“Firgt article testing” means testing and evaluating the first
article for conformance with specified contract requirements
before or in the initial stage of production.

“F.o.b.” meansfree on board. Thistermisused in con-
junction with a physical point to determine—

(1) The responsibility and basis for payment of freight
charges; and

(2) Unless otherwise agreed, the point wheretitle for
goods passes to the buyer or consignee.

“F.0.b. destination” means free on board at destination;
i.e., the seller or consignor delivers the goods on seller’s or
consignor’ s conveyance at destination. Unless the contract
provides otherwise, the seller or consignor is responsible for
the cost of shipping and risk of loss. For use in the clause at
52.247-34, see the definition at 52.247-34(a).

“F.o.b. origin” means free on board at origin; i.e., the seller
or consignor places the goods on the conveyance. Unlessthe
contract provides otherwise, the buyer or consignee is respon-
sible for the cost of shipping and risk of loss. For usein the
clause at 52.247-29, see the definition at 52.247-29(a).

“F.o.b.” ... (For other types of F.o.h., see 47.303).

“Forward pricing rate agreement” means a written agree-
ment negotiated between a contractor and the Government to
make certain rates available during a specified period for use
in pricing contracts or modifications. These rates represent
reasonabl e projections of specific costs that are not easily
estimated for, identified with, or generated by a specific con-
tract, contract end item, or task. These projections may
include rates for such things as labor, indirect costs, material
obsolescence and usage, spare parts provisioning, and mater-
ia handling.

“Forward pricing rate recommendation” means arate set
unilaterally by the administrative contracting officer for use
by the Government in negotiations or other contract actions
when forward pricing rate agreement negotiations have not
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been completed or when the contractor will not agreeto afor-
ward pricing rate agreement.

“Freight” means supplies, goods, and transportable prop-
erty.

“Full and open competition,” when used with respect to a
contract action, means that all responsible sources are per-
mitted to compete.

“General and administrative (G& A) expense’” means any
management, financial, and other expense which isincurred
by or alocated to a business unit and which is for the genera
management and administration of the business unit as a
whole. G&A expense does not include those management
expenses whose beneficial or causal relationship to cost
objectives can be more directly measured by a base other than
acost input base representing the total activity of a business
unit during a cost accounting period.

“Governmentwide point of entry (GPE)” meansthe single
point where Government business opportunities greater than
$25,000, including synopses of proposed contract actions,
solicitations, and associated information, can be accessed
electronically by the public. The GPE is located at
http://www fedbizopps.gov.

“Head of the agency” (see “agency head”).

“Head of the contracting activity” means the official who
has overall responsibility for managing the contracting activ-
ity.

“Historically black college or university” means an insti-
tution determined by the Secretary of Education to meet the
requirements of 34 CFR 608.2. For the Department of
Defense, the National Aeronautics and Space Administration,
and the Coast Guard, the term also includes any nonprofit
research ingtitution that was an integral part of such acollege
or university before November 14, 1986.

“HUBZone” means a historically underutilized business
zonethat is an arealocated within one or more quaified cen-
sustracts, qualified nonmetropolitan counties, or lands within
the external boundaries of an Indian reservation.

“HUBZone small business concern” means asmall busi-
ness concern that appears on the List of Qualified HUBZone
Small Business Concerns maintained by the Small Business
Administration.

“Inwriting,” “writing,” or “written” means any worded or
numbered expression that can be read, reproduced, and later
communicated, and includes electronically transmitted and
stored information.

“Indirect cost” means any cost not directly identified with
asingle, final cost objective, but identified with two or more
final cost objectives or an intermediate cost objective.

2-6

“Indirect cost rate” means the percentage or dollar factor
that expresses the ratio of indirect expense incurred in agiven
period to direct labor cost, manufacturing cost, or another
appropriate base for the same period (see also “final indirect
cost rate’).

“Ineligible” means excluded from Government contract-
ing (and subcontracting, if appropriate) pursuant to statutory,
Executive order, or regulatory authority other than this regu-
lation (48 CFR Chapter 1) and its implementing and
supplementing regulations; for example, pursuant to the
Davis-Bacon Act and its related statutes and implementing
regulations, the Service Contract Act, the Equal Employment
Opportunity Acts and Executive orders, the Walsh-Heal ey
Public Contracts Act, the Buy American Act, or the
Environmental Protection Acts and Executive orders.

“Information other than cost or pricing data’ means any
type of information that is not required to be certified in
accordance with 15.406-2 and is necessary to determine price
reasonableness or cost realism. For example, such informa-
tion may include pricing, saes, or cost information, and
includes cost or pricing data for which certification is deter-
mined inapplicable after submission.

“Information technology” means any equipment, or inter-
connected system(s) or subsystem(s) of equipment, that is
used in the automatic acquisition, storage, manipulation,
management, movement, control, display, switching, inter-
change, transmission, or reception of data or information by
the agency.

(1) For purposes of this definition, equipment is used
by an agency if the equipment is used by the agency directly
or is used by a contractor under a contract with the agency
that requires—

(i) Itsuse; or
(ii) To asignificant extent, its use in the performance
of aservice or the furnishing of a product.

(2) The term “information technology” includes com-
puters, ancillary equipment, software, firmware and similar
procedures, services (including support services), and related
resources.

(3) The term “information technology” does not
include any equipment that—

(i) Isacquired by a contractor incidental to a con-
tract; or

(ii) Contains imbedded information technology
that isused as an integral part of the product, but the princi-
pal function of which is not the acquisition, storage,
manipulation, management, movement, control, display,
switching, interchange, transmission, or reception of data or
information. For example, HVAC (heating, ventilation, and
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(4) Include a single means of providing widespread
public notice of acquisition opportunities through the
Governmentwide point of entry and a means of responding
to notices or solicitations electronically; and

(5) Comply with nationally and internationally recog-
nized standards that broaden interoperability and ease the
electronic interchange of information, such as standards estab-
lished by the National Ingtitute of Standards and Technology.

(c) Before using electronic commerce, the agency head
shall ensure that the agency systems are capable of ensuring
authentication and confidentiality commensurate with the
risk and magnitude of the harm from loss, misuse, or unau-
thorized access to or modification of the information.

Subpart 4.6—Contract Reporting

4.600 Scope of subpart.
This subpart prescribes uniform reporting requirements
for the Federal Procurement Data System (FPDS).

4.601 Record requirements.

(a) Each executive agency shall establish and maintain for
aperiod of 5 years acomputer file, by fiscal year, containing
unclassified records of all procurements exceeding $25,000.

(b) With respect to each procurement carried out using
competitive procedures, agencies shall be able to access from
the computer file, as a minimum, the following information:

(1) The date of contract award.

(2) Information identifying the source to whom the
contract was awarded.

(3) The property or services obtained by the
Government under the procurement.

(4) Thetotal cost of the procurement.

(5) Those procurements which result in the submis-
sion of a single bid or proposal so that they can be
separately categorized and designated noncompetitive pro-
curements using competitive procedures.

(c) In addition to paragraph (b) of this section with
respect to each procurement carried out using procedures
other than competitive procedures, agencies shall be ableto
access from the computer file—

(1) The reason under Subpart 6.3 for the use of such
procedures; and

(2) The identity of the organization or activity which
conducted the procurement.

(d) In addition to the information described in paragraphs
(b) and (c) of this section, for procurements in excess of
$25,000, agencies shall be able to access information on the
following from the computer file:

(1) Awards to small disadvantaged businesses using
either set-asides or full and open competition.

(2) Awardsto business concerns owned and controlled
by women.

(3) The number of offers received in response to a
solicitation.
(4) Task or delivery order contracts.
(5) Contractsfor the acquisition of commercial items.
(e) In addition to the information described in paragraphs
(b), (c), and (d) of this section, agencies must be able to
access information from the computer file to identify bun-
dled contracts with a total contract value, including al
options, exceeding $5,000,000.
(f) Agenices must transmit this information to the
Federal Procurement Data System in accordance with its
procedures.

4.602 Federal Procurement Data System.

(@) The FPDS provides a comprehensive mechanism for
assembling, organizing, and presenting contract placement
data for the Federal Government. Federal agencies report
datato the Federal Procurement Data Center (FPDC), which
collects, processes, and disseminates official statistical data
on Federal contracting. The data provide—

(1) A basis for recurring and specia reports to the
President, the Congress, the General Accounting Office,
Federal executive agencies, and the general public;

(2) A means of measuring and assessing the impact of
Federal contracting on the Nation’s economy and the extent
to which small, veteran-owned small, service-disabled vet-
eran-owned small, HUBZone small, small disadvantaged,
and women-owned small business concerns are sharing in
Federal contracts; and

(3) Data for other policy and management control
purposes.

(b) The FPDS Reporting Manual provides acompletelist
of reporting and nonreporting agencies and organizations.
This manual (available at no charge from the—

General Services Administration
Federal Procurement Data Center
7th & D Streets, SW

Room 5652

Washington, DC 20407
Telephone (202) 401-1529

FAX (202) 401-1546)

provides the necessary instruction to the data collection
point in each agency as to what data are required and how
often to provide the data.

(c) Data collection points in each agency report data on
SF 279, Federa Procurement Data System (FPDS)—
Individual Contract Action Report, and SF 281, Federal
Procurement Data System (FPDS)—Summary Contract
Action Report ($25,000 or Less), or computer-generated
equivalent. Although the SF 279 and SF 281 are not manda-
tory for use by the agencies, they do provide the mandatory
format for submitting data to the FPDS.

4-5
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| (d The contracting officer must report a Contractor
Identification Number for each successful offeror. A Data
Universal Numbering System (DUNS) number, which is a
nine-digit number assigned by Dun and Bradstreet
Information Services to an establishment, is the Contractor
Identification Number for Federal contractors. The DUNS
number reported must identify the successful offeror’s name
and address exactly as stated in the offer and resultant con-

Itract. The contracting officer must ask the offeror to
provide its DUNS number by using the provision prescribed
at 4.603(a). If the successful offeror does not provide its
number, the contracting officer must contact the offeror and
obtain the DUNS number.

4.603 Solicitation provisions.

(a)(1) The contracting officer shall insert the provision at
52.204-6, Data Universal Numbering System (DUNS)
Number, in solicitations that are expected to result in a
requirement for the generation of an SF 279, Federa
Procurement Data System (FPDS)—Individual Contract
Action Report (see 4.602(c)), or asimilar agency form.

(2) For offerors located outside the United States, the
contracting officer may modify paragraph (c) of the provi-
sion at 52.204-6 to provide the correct phone numbers for
the Dun & Bradstreet offices in the areas from which offer-
ors are anticipated to respond.

(b) The contracting officer shall insert the provision at
52.204-5, Women-Owned Business (Other Than Small
Business), in all solicitations that are not set aside for small
business concerns and that exceed the simplified acquisition
threshold, if the contract is to be performed inside the
United States, itsterritories or possessions, Puerto Rico, the
Trust Territory of the Pacific Islands, or the District of
Columbia.

Subpart 4.7—Contractor Records Retention

4.700 Scope of subpart.

This subpart provides policies and procedures for reten-
tion of records by contractors to meet the records review
requirements of the Government. In this subpart, the terms
“contracts’ and “contractors” include “subcontracts’ and
“subcontractors.”

4.701 Purpose.

The purpose of this subpart is to generally describe
records retention requirements and to alow reductions in
the retention period for specific classes of records under
prescribed circumstances.

4,702 Applicability.

(a) This subpart applies to records generated under con-
tracts that contain one of the following clauses:
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(1) Audit and Records—Sesaled Bidding (52.214-26).
(2) Audit and Records—Negotiation (52.215-2).

(b) This subpart is not mandatory on Department of
Energy contracts for which the Comptroller General allows
alternative records retention periods. Apart from this excep-
tion, this subpart applies to record retention periods under
contracts that are subject to Chapter 137, Title 10, U.S.C.,
and the Federal Property and Administrative Services Act of
1949, as amended, 40 U.S.C. 471, et seq.

4.703 Policy.

(8) Except as stated in 4.703(b), contractors shall make
available records, which includes books, documents,
accounting procedures and practices, and other data, regard-
less of type and regardless of whether such items are in
written form, in the form of computer data, or in any other
form, and other supporting evidence to satisfy contract
negotiation, administration, and audit requirements of the
contracting agencies and the Comptroller General for—

(1) 3yearsafter final payment or, for certain records;

(2) The period specified in 4.705 through 4.705-3,
whichever of these periods expiresfirst.

(b) Contractors shall make available the foregoing
records and supporting evidence for alonger period of time
than is required in 4.703(a) if—

(1) A retention period longer than that cited in
4.703(a) is specified in any contract clause; or

(2) The contractor, for its own purposes, retains the
foregoing records and supporting evidence for a longer
period. Under this circumstance, the retention period shall
be the period of the contractor’s retention or 3 years after
final payment, whichever period expires first.

(3) The contractor does not meet the original due date
for submission of final indirect cost rate proposals specified
in subparagraph (d)(2) of the clause at 52.216-7, Allowable
Cost and Payment, and subparagraph (c)(2) of the clause at
52.216-13, Allowable Cost and Payment—~Facilities. Under
these circumstances, the retention periods in 4.705 shall be
automatically extended one day for each day the proposal is
not submitted after the original due date.

(c) Nothing in this section shall be construed to preclude
a contractor from duplicating or storing origina records in
electronic form unless they contain significant information
not shown on the record copy. Original records need not be
maintained or produced in an audit if the contractor or sub-
contractor provides photographic or electronic images of
the original records and meets the following requirements:

(1) The contractor or subcontractor has established
procedures to ensure that the imaging process preserves
accurate images of the original records, including signatures
and other written or graphic images, and that the imaging
processis reliable and secure so as to maintain the integrity
of the records.
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(2) The contractor or subcontractor maintains an
effective indexing system to permit timely and convenient
access to the imaged records.

(3) The contractor or subcontractor retains the origi-
nal records for a minimum of one year after imaging to
permit periodic validation of the imaging systems.

(d) If the information described in paragraph (@) of this
section is maintained on a computer, contractors shall retain
the computer data on areliable medium for the time periods
prescribed. Contractors may transfer computer data in
machine readable form from one reliable computer medium
to another. Contractors computer data retention and transfer
procedures shall maintain the integrity, reliability, and secu-
rity of the original computer data. Contractors shall also
retain an audit trail describing the data transfer. For the
record retention time periods prescribed, contractors shall
not destroy, discard, delete, or write over such computer
data.

4.704 Calculation of retention periods.

(@) The retention periods in 4.705 are calculated from
the end of the contractor’s fiscal year in which an entry is
made charging or alocating a cost to a Government con-
tract or subcontract. If a specific record contains a series of
entries, the retention period is calculated from the end of the
contractor’sfiscal year in which thefinal entry ismade. The
contractor should cut off the records in annual blocks and
retain them for block disposal under the prescribed retention
periods.

(b) When records generated during a prior contract are
relied upon by a contractor for cost or pricing datain nego-
tiating a succeeding contract, the prescribed periods shall
run from the date of the succeeding contract.

(c) If two or more of the record categories described in
4.705 are interfiled and screening for disposal is not practi-
cal, the contractor shall retain the entire record series for the
longest period prescribed for any category of records.

4.705 Specific retention periods.

The contractor shall retain the records identified in
4.705-1 through 4.705-3 for the periods designated,
provided retention is required under 4.702. Records are
identified in this subpart in terms of their purpose or use and
not by specific name or form number. Although the descrip-
tive identifications may not conform to normal contractor
usage or filing practices, these identifications apply to al
contractor records that come within the description.

4.705-1 Financial and cost accounting records.

(8 Accounts receivable invoices, adjustments to the
accounts, invoice registers, carrier freight bills, shipping
orders, and other documents which detail the material or
services billed on the related invoices: Retain 4 years.

(b) Material, work order, or service order files, consist-
ing of purchase requisitions or purchase orders for material
or services, or orders for transfer of material or supplies:
Retain 4 years.

(c) Cash advance recapitulations, prepared as posting
entries to accounts receivable ledgers for amounts of
expense vouchers prepared for employees travel and
related expenses: Retain 4 years.

(d) Paid, canceled, and voided checks, other than those
issued for the payment of salary and wages: Retain 4 years.

(e) Accounts payable records to support disbursements
of funds for materials, equipment, supplies, and services,
containing originals or copies of the following and related
documents: remittance advices and statements, vendors
invoices, invoice audits and distribution slips, receiving and
inspection reports or comparable certifications of receipt
and inspection of material or services, and debit and credit
memoranda: Retain 4 years.

(f) Labor cost distribution cards or equivalent docu-
ments: Retain 2 years.

(g) Petty cash records showing description of expendi-
tures, to whom paid, name of person authorizing payment,
and date, including copies of vouchers and other supporting
documents: Retain 2 years.

4.705-2 Construction contracts pay administration
records.

(@) Payroll sheets, registers, or their equivalent, of
salaries and wages paid to individual employees for each
payroll period; change dlips; and tax withholding state-
ments. Retain 3 years after completion of contract, unless
contract performance is the subject of enforcement action.

(b) Clock cards or other time and attendance cards:
Retain 2 years.

(c) Paid checks, receipts for wages paid in cash, or other
evidence of payments for services rendered by employees:
Retain 2 years.

4.705-3 Acquisition and supply records.

(a) Storerequisitions for materials, supplies, equipment,
and services: Retain 2 years.

(b) Work orders for maintenance and other services:
Retain 4 years.

(c) Equipment records, consisting of equipment usage
and status reports and equipment repair orders. Retain 4
years.

(d) Expendable property records, reflecting accountabil-
ity for the receipt and use of material in the performance of
acontract: Retain 4 years.

(e) Receiving and inspection report records, consisting
of reports reflecting receipt and inspection of supplies,
equipment, and materials. Retain 4 years.

(FAC 97-26) 4-7




FAC 9726 MAY 16, 2001

4.800

FEDERALACQUISITION REGULATION

(f) Purchase order files for supplies, equipment, mater-
ial, or services used in the performance of a contract;
supporting documentation and backup files including, but
not limited to, invoices, and memoranda; e.g., memoranda
of negotiations showing the principal el ements of subcon-
tract price negotiations (see 52.244-2): Retain 4 years.

(g) Production records of quality control, reliability, and
inspection: Retain 4 years.

Subpart 4.8—Government Contract Files

4.800 Scope of subpart.
This subpart prescribes requirements for establishing,
maintaining, and disposing of contract files.

4801 General.

(8) The head of each office performing contracting, con-
tract administration, or paying functions shall establish files
containing the records of all contractual actions.

(b) The documentation in the files (see 4.803) shall be
sufficient to constitute a complete history of the transaction
for the purpose of—

(1) Providing a complete background as a basis for
informed decisions at each step in the acquisition process,

(2) Supporting actions taken;

(3) Providing information for reviews and investiga-
tions; and

(4) Furnishing essential factsin the event of litigation
or congressional inquiries.

(c) Thefilesto be established include—

(1) Afilefor cancelled solicitations;
(2) Afilefor each contract; and
(3) Afilesuch asacontractor general file, containing
documents rel ating—for example—to—
(i) No specific contract;
(if) More than one contract; or
(iii) The contractor in a general way (e.g., con-
tractor's management systems, past performance, or
capabilities).

4802 Contract files.
(@) A contract file should generally consist of—

(1) The contracting office contract file, which shall
document the basis for the acquisition and the award, the
assignment of contract administration (including payment
responsihilities), and any subsequent actions taken by the
contracting office;

(2) The contract administration office contract file,
which shall document actions reflecting the basis for and
the performance of contract administration responsibilities;
and
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(3) The paying office contract file, which shall docu-
ment actions prerequisite to, substantiating, and reflecting
contract payments.

(b) Normally, each file should be kept separately; how-
ever, if appropriate, any or al of the files may be combined;
e.g., if al functions or any combination of the functions are
performed by the same office.

(c) Filesshall be maintained at organizational levelsthat
shall ensure—

(1) Effective documentation of contract actions;

(2) Ready accessibility to principa users;

(3) Minimal establishment of duplicate and working
files;

(4) The safeguarding of classified documents; and

(5) Conformance with agency regulations for file
location and maintenance.

(d) If the contract files or file segments are decentralized
(e.g., by type or function) to various organizational ele-
ments or to other outside offices, responsibility for their
maintenance shall be assigned. A central control and, if
needed, alocator system should be established to ensure the
ability to locate promptly any contract files.

(e) Contents of contract files that are contractor bid or
proposal information or source selection information as
defined in 3.104-3 shall be protected from disclosure to
unauthorized persons (see 3.104-5).

(f) Agencies may retain contract files in any medium
(paper, electronic, microfilm, etc.) or any combination of
media, as long as the requirements of this subpart are satis-
fied.

4.803 Contentsof contract files.

The following are examples of the records normally con-
tained, if applicable, in contract files:

(@) Contracting office contract file. (1) Purchase
request, acquisition planning information, and other preso-
licitation documents.

(2) Justifications and approvals, determinations and
findings, and associated documents.

(3) Evidence of availability of funds.

(4) Synopsis of proposed acquisition as required by
Part 5 or areference to the synopsis.

(5) The list of sources solicited, and a list of any
firms or persons whose requests for copies of the solicita-
tion were denied, together with the reasons for denial.

(6) Set-aside decision.

(7) Government estimate of contract price.

(8) A copy of the solicitation and all amendments
thereto.

(9) Security requirements and evidence of required
clearances.

(10) A copy of each offer or quotation, the related
abstract, and records of determinations concerning late
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5.000 Scope of part.

5.001 Definition.

5.002 Policy.

| 5.003 Governmentwide point of entry.

Subpart 5.1—Dissemination of Information
5.101 Methods of disseminating information.
5.102 Availability of solicitations.

Subpart 5.2—Synopses of Proposed Contract Actions
5.201 General.
5.202 Exceptions.
5.203 Publicizing and response time.

5.204 Presolicitation notices.
5.205 Specid situations.
5.206 Notices of subcontracting opportunities.

5.207 Preparation and transmittal of synopses.

Subpart 5.3—Synopses of Contract Awards
5.301 General.
5.302 Preparation and transmittal of synopses of awards.
5.303 Announcement of contract awards.

Subpart 5.4—Release of Information
5.401 General.
5.402 General public.
5.403 Requests from Members of Congress.

5.404 Release of long-range acquisition estimates.

5.404-1  Release procedures.

5.404-2  Announcements of long-range acquisition
estimates.

5.405 Exchange of acquisition information.

Subpart 5.5—Paid Advertisements
5.501 Definitions.
5.502 Authority.
5.503 Procedures.
5.504 Use of advertising agencies.

5.000 Scope of part.
This part prescribes policies and procedures for publiciz
ing contract opportunities and award information.

5.001 Definition.

“Contracting action,” as used in this part, means an
action resulting in a contract, as defined in Subpart 2.1,
including contract modifications for additional supplies
or services, but not including contract modifications that
are within the scope and under the terms of the contract,
such as contract modifications issued pursuant to the
Changes clause, or funding and other administrative
changes.

5.002 Padlicy.

Contracting officers must publicize contract actions in
order to—

(a) Increase competition;

(b) Broaden industry participation in meeting
Government requirements; and

(c) Assist small business concerns, veteran-owned small
business concerns, service-disabled veteran-owned small
business concerns, HUBZone small business concerns, small
disadvantaged business concerns, and women-owned small
business concernsin obtaining contracts and subcontracts.

5.003 Governmentwide point of entry.

For any requirement in the FAR to publish a notice, the
contracting officer may transmit the notice to the Commerce
Business Daily (CBD) if the contracting office lacks the capa-
bility to access the Governmentwide point of entry (GPE) and
the notice is issued prior to October 1, 2001. Effective
October 1, 2001, the contracting officer must transmit all
notices to the GPE.

Subpart 5.1—Dissemination of I nformation

5.101 Methods of disseminating information.

(@) Asrequired by the Small Business Act (15 U.S.C.
637(e)) and the Office of Federal Procurement Policy Act
(41 U.S.C. 416), contracting officers must disseminate
information on proposed contract actions as follows:

(1) For proposed contract actions expected to exceed
$25,000, by synopsizing in the GPE (see 5.201), unless cov-
ered by 5.003.

(2) For proposed contract actions expected to exceed
$10,000, but not expected to exceed $25,000, by displaying
inapublic place, or by any appropriate electronic means, an
unclassified notice of the solicitation or a copy of the solic-
itation satisfying the requirements of 5.207(d) and (g). The
notice must include a statement that all responsible sources
may submit a response which, if timely received, must be
considered by the agency. The information must be posted
not later than the date the solicitation is issued, and must
remain posted for at least 10 days or until after quotations
have been opened, whichever is later.

(i) If solicitations are posted instead of anotice, the
contracting officer may employ various methods of satisfy-
ing the requirements of 5.207(d) and (g). For example, the
contracting officer may meet the requirements of 5.207(d)
and (g) by stamping the solicitation, by a cover sheet to the
solicitation, or by placing ageneral statement in the display
room.

(if) The contracting officer need not comply with
the display requirements of this section when the exemp-
tions at 5.202(a)(1), (a)(4) through (8)(9), or (a)(11) apply,
when oral or Federal Acquisition Computer Network (FAC-
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NET) solicitations are used, or when providing access to a
notice of proposed contract action and solicitation through
the GPE and the notice permits the public to respond to the
solicitation electronically.

(iii) Contracting officers may use electronic post-
ing of requirements in a place accessible by the general
public at the Government installation to satisfy the public
display requirement. Contracting offices using electronic
systemsfor public posting that are not accessible outside the
installation must periodically publicize the methods for
accessing the information.

(b) In addition, one or more of the following methods
may be used:

(1) Preparing periodic handouts listing proposed con-
tracts, and displaying them asin 5.101(a)(2).

(2) Assisting local trade associations in disseminating
information to their members.

(3) Making brief announcements of proposed con-
tracts to newspapers, trade journals, magazines, or other
mass communication media for publication without cost to
the Government.

(4) Placing paid advertisementsin newspapers or other
communications media, subject to the following limitations:

(i) Contracting officers shall place paid advertise-
ments of proposed contracts only when it is anticipated that
effective competition cannot be obtained otherwise (see
5.205(d)).

(i) Contracting officers shall not place advertise-
ments of proposed contracts in a newspaper published and
printed in the District of Columbia unless the supplies or
services will be furnished, or the labor performed, in the
District of Columbia or adjoining counties in Maryland or
Virginia (44 U.S.C. 3701).

(iii) Advertisements published in newspapers must
be under proper written authority in accordance with 44
U.S.C. 3702 (see 5.502(a)).

5.102 Availability of solicitations.

(8)(1) Except as provided in paragraph (a)(4) of this sec-
tion, the contracting officer must make available through the
GPE solicitations synopsized through the GPE, including
specifications and other pertinent information determined
necessary by the contracting officer. Transmissions to the
GPE must be in accordance with the interface description
available viathe Internet at http://www.fedbizopps.gov.

(2) The contracting officer is encouraged, when prac-
ticable and cost-effective, to make accessible through the
GPE additional information related to a solicitation.

(3) The contracting officer must ensure that solicita-
tions transmitted to FACNET are forwarded to the GPE to
satisfy the requirements of paragraph (a)(1) of this section.

(4) The contracting officer need not make a solicita-
tion available through the GPE when—
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(i) Disclosure would compromise the national
security (e.g., would result in disclosure of classified infor-
mation) or create other security risks. The fact that access
to classified matter may be necessary to submit a proposal
or perform the contract does not, in itself, justify use of this
exception;

(ii) The nature of the file (e.g., size, format) does
not make it cost-effective or practicable for contracting offi-
cers to provide access through the GPE;

(iii) The agency’'s senior procurement executive
makes a written determination that access through the GPE
is not in the Government’s interest; or

(iv) The contracting office lacks the capability to
access the GPE and the synopsis is issued prior to October
1, 2001.

(b) When the contracting officer does not make a solici-
tation available through the GPE pursuant to paragraph
(8)(4) of this section, the contracting officer—

(1) Should employ other electronic means (e.g., CD-
ROM or electronic mail) whenever practicable and cost-
effective. When solicitations are provided electronically on
physica media (e.g., disks) or in paper form, the contract-
ing officer must—

(i) Maintain a reasonable number of copies of
solicitations, including specifications and other pertinent
information determined necessary by the contracting officer
(upon request, potential sources not initially solicited should
be mailed or provided copies of solicitations, if available);

(ii) Provide copies on a “first-come-first-served”
basis, for pickup at the contracting office, to publishers,
trade associations, information services, and other members
of the public having a legitimate interest (for construction,
see 36.211); and

(iii) Retain a copy of the solicitation and other doc-
uments for review by and duplication for those requesting
copies after the initial number of copies is exhausted; and

(2) May require payment of a fee, not exceeding the
actual cost of duplication, for acopy of the solicitation doc-
ument.

(c) In addition to the methods of disseminating proposed
contract information in 5.101(a) and (b), provide, upon
reguest to small business concerns, asrequired by 15 U.S.C.
637(b)—

(1) A copy of the solicitation and specifications. In
the case of solicitations disseminated by electronic data
interchange, solicitations may be furnished directly to the
electronic address of the small business concern;

(2) The name and telephone number of an employee
of the contracting office who will answer questions on the
solicitation; and

(3) Adequate citations to each applicable major
Federal law or agency rule with which small business con-
cerns must comply in performing the contract.
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(d) When electronic commerce (see Subpart 4.5) is used
in the solicitation process, availability of the solicitation
may be limited to the electronic medium.

(e) Provide copies of a solicitation issued under other
than full and open competition to firms requesting copies
that were not initially solicited, but only after advising the
requester of the determination to limit the solicitation to a
specified firm or firms as authorized under Part 6.

(f) This section 5.102 applies to classified contracts to
the extent consistent with agency security requirements (see
5.202(a)(1)).

Subpart 5.2—Synopses of Proposed Contract
Actions

5201 General.

(@) As required by the Small Business Act (15 U.S.C.
637(e)) and the Office of Federal Procurement Policy Act
(41 U.S.C. 416), agencies must make notices of proposed
contract actions available as specified in paragraph (b) of
this section.

(b)(1) For acquisitions of supplies and services, other
than those covered by the exceptions in 5.202 and the spe-
cial situationsin 5.205, the contracting officer must transmit
a notice to the GPE, for each proposed—

(i) Contract action meeting the threshold in
5.101(a)(2);

(ii) Modification to an existing contract for addi-
tional supplies or services that meets the threshold in
5.101(a)(1); or

(iii) Contract action in any amount when advanta-
geous to the Government.

(2) When transmitting notices to the GPE before
January 1, 2002, contracting officers must direct the GPE to
forward the notice to the CBD.

(3) When transmitting notices to FACNET, contract-
ing officers must ensure the notice is forwarded to the GPE.
For natices published before January 1, 2002, contracting
officers must ensure that the notices are forwarded by the
GPE to the CBD.

(c) The primary purposes of the notice are to improve
small business access to acquisition information and
enhance competition by identifying contracting and subcon-
tracting opportunities.

(d)(1) The GPE may be accessed via the Internet at
http://www.fedbizopps.gov.

(2) Subscriptions to the CBD must be placed with
the—

Superintendent of Documents
Government Printing Office
Washington, DC 20402
Telephone (202) 512-1800.

5.202 Exceptions.

The contracting officer need not submit the notice
required by 5.201 when—

(a) The contracting officer determines that—

(1) The synopsis cannot be worded to preclude dis-
closure of an agency’s needs and such disclosure would
compromise the national security (e.g., would result in dis-
closure of classified information). The fact that a proposed
solicitation or contract action contains classified informa-
tion, or that access to classified matter may be necessary to
submit aproposal or perform the contract does not, in itself,
justify use of this exception to synopsis;

(2) The proposed contract action is made under the
conditions described in 6.302-2 (or, for purchases con-
ducted using simplified acquisition procedures, if unusual
and compelling urgency precludes competition to the max-
imum extent practicable) and the Government would be
serioudly injured if the agency complies with the time peri-
ods specified in 5.203;

(3) The proposed contract action is one for which
either the written direction of a foreign government reim-
bursing the agency for the cost of the acquisition of the
supplies or services for such government, or the terms of an
international agreement or treaty between the United States
and a foreign government, or international organizations,
has the effect of requiring that the acquisition shall be from
specified sources,

(4) The proposed contract action is expressly autho-
rized or required by a statute to be made through another
Government agency, including acquisitions from the Small
Business Administration (SBA) using the authority of sec-
tion 8(a) of the Small Business Act (but see 5.205(f)), or
from a specific source such as a workshop for the blind
under the rules of the Committee for the Purchase from the
Blind and Other Severely Handicapped;

(5) The proposed contract action is for utility services
other than telecommunications services and only one source
isavailable;

(6) The proposed contract action is an order placed
under Subpart 16.5;

(7) The proposed contract action results from accep-
tance of a proposal under the Small Business Innovation
Development Act of 1982 (Pub. L. 97-219);

(8) The proposed contract action results from the
acceptance of an unsolicited research proposal that demon-
strates a unique and innovative concept (see 2.101) and
publication of any notice complying with 5.207 would
improperly disclose the originality of thought or innova-
tiveness of the proposed research, or would disclose
proprietary information associated with the proposal. This
exception does not apply if the proposed contract action
results from an unsolicited research proposal and accep-
tance is based solely upon the unique capability of the
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source to perform the particular research services proposed
(see 6.302-1(a)(2)(i));

(9) The proposed contract action is made for perish-
able subsistence supplies, and advance notice is not
appropriate or reasonable;

(10) The proposed contract action is made under con-
ditions described in 6.302-3, or 6.302-5 with regard to brand
name commercial items for authorized resale, or 6.302-7,
and advance notice is not appropriate or reasonable;

(11) The proposed contract action is made under the
terms of an existing contract that was previously synopsized
in sufficient detail to comply with the requirements of 5.207
with respect to the current proposed contract action;

(12) The proposed contract action is by a Defense
agency and the proposed contract action will be made and
performed outside the United States, its possessions, or
Puerto Rico, and only local sources will be solicited. This
exception does not apply to proposed contract actions sub-
ject to the Trade Agreements Act (see Subpart 25.4). This
exception also does not apply to North American Free Trade
Agreement proposed contract actions, which will be synop-
sized in accordance with agency regulations;

(13) The proposed contract action—

(i) Isfor an amount not expected to exceed thesim-
plified acquisition threshold;

(it) Will be made through a means that provides
access to the notice of proposed contract action through the
GPE; and

(iii) Permits the public to respond to the solicita-
tion electronicaly; or

(14) The proposed contract action is made under con-
ditions described in 6.302-3 with respect to the services of
an expert to support the Federal Government in any current
or anticipated litigation or dispute.

(b) The head of the agency determines in writing, after
consultation with the Administrator for Federal
Procurement Policy and the Administrator of the Small
Business Administration, that advance notice is not appro-
priate or reasonable.

5.203 Publicizing and responsetime.

Whenever agencies are required to publicize notice of
proposed contract actions under 5.201, they must proceed as
follows:

(a) An agency must transmit a notice of proposed con-
tract action to the GPE (see 5.201). All publicizing and
response times are calculated based on the date of publica-
tion. For notices published before January 1, 2002, the
publication date is the date the notice is published in the
CBD. For notices published on or after January 1, 2002, the
publication date is the date the notice appears on the GPE.
The notice must be published at least 15 days before

54

issuance of a solicitation except that, for acquisitions of
commercia items, the contracting officer may—

(1) Establish ashorter period for issuance of the solic-
itation; or

(2) Use the combined synopsis and solicitation proce-
dure (see 12.603).

(b) The contracting officer must establish a solicitation
response timethat will afford potential offerors areasonable
opportunity to respond to each proposed contract action,
(including actions via FACNET or for which the notice of
proposed contract action and solicitation information is
accessible through the GPE), in an amount estimated to be
greater than $25,000, but not greater than the simplified
acquisition threshold; or each contract action for the acqui-
sition of commercia items in an amount estimated to be
greater than $25,000. The contracting officer should con-
sider the circumstances of the individual acquisition, such
as the complexity, commerciality, availability, and urgency,
when establishing the solicitation response time.

(c) Except for the acquisition of commercia items (see
5.203(b)), agencies shall alow at least a 30-day response
time for receipt of bids or proposas from the date of
issuance of a solicitation, if the proposed contract action is
expected to exceed the simplified acquisition threshold.

(d) Agencies shall allow at least a 30 day response time
from the date of publication of a proper notice of intent to
contract for architect-engineer services or before issuance
of an order under a basic ordering agreement or similar
arrangement if the proposed contract action is expected to
exceed the simplified acquisition threshold.

(e) Agencies must allow at least a 45-day response time
for receipt of bids or proposals from the date of publication
of the notice required in 5.201 for proposed contract actions
categorized as research and development if the proposed
contract action is expected to exceed the simplified acquisi-
tion threshold.

(f) Nothing in this subpart prohibits officers or employ-
ees of agencies from responding to requests for information.

(9) Contracting officers may, unless they have evidence
to the contrary, presume that notice has been published 10
days (6 days if electronically transmitted through the GPE
or other means) following transmittal of the synopsis to the
CBD. This presumption is based on the CBD’s confirma-
tion that publication does occur within these time frames.
This presumption does not negate the mandatory waiting or
response times specified in paragraphs (@) through (d) of
this section. Upon learning that a particular notice hasnot in
fact been published within the presumed timeframes, con-
tracting officers should consider whether the date for receipt
of offers can be extended or whether circumstances have
become sufficiently compelling to justify proceeding with
the proposed contract action under the authority of
5.202(a)(2).
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(h) In addition to other requirements set forth in this sec-
tion, for acquisitions subject to NAFTA or the Trade
Agreements Act (see Subpart 25.4), the period of time
between publication of the synopsis notice and receipt of
offers must be no less than 40 days. However, if the acqui-
sition falls within a general category identified in an annua
forecast, the availability of which is published, the contract-
ing officer may reduce thistime period to as few as 10 days.

5.204 Presolicitation notices.

Contracting officers must provide access to presolicita-
tion notices through the GPE (see 15.201 and 36.213-2).
The contracting officer must synopsize a proposed contract
action before issuing any resulting solicitation (see 5.201
and 5.203).

5.205 Special situations.

(@) Research and development (R& D) advance notices.
Contracting officers may transmit to the GPE advance
notices of their interest in potential R& D programs when-
ever market research does not produce a sufficient number of
concerns to obtain adequate competition. Advance notices
must not be used where security considerations prohibit such
publication. Advance notices will enable potential sources
to learn of R& D programs and provide these sources with an
opportunity to submit information which will permit evalua-
tion of their capabilities. Potential sourceswhich respond to
advance notices must be added to the appropriate solicitation
mailing list for subsequent solicitation. Advance notices
must be entitled “Research and Development Sources
Sought,” cite the appropriate Numbered Note, and include
the name and telephone number of the contracting officer or
other contracting activity official from whom technical
details of the project can be obtained. This will enable
sources to submit information for evaluation of their R&D
capahilities. Contracting officers must synopsize (see 5.201)
all subsequent solicitations for R&D contracts, including
those resulting from a previously synopsized advance notice,
unless one of the exceptionsin 5.202 applies.

(b) Federally Funded Research and Development
Centers. Before establishing a Federally Funded Research
and Development Center (FFRDC) (see Part 35) or before
changing its basic purpose and mission, the sponsor must
transmit at least three notices over a 90-day period to the
GPE and the Federal Register, indicating the agency's inten-
tion to sponsor an FFRDC or change the basic purpose and
mission of an FFRDC. The notice must indicate the scope
and nature of the effort to be performed and request com-
ments. Noticeisnot required where the action isrequired by
law. When transmitting notices to the GPE before January 1,
2002, contracting officers must direct the GPE to forward the
notice to the CBD.

(c) Special notices Contracting officers may transmit to
the GPE special notices of procurement matters such as busi-
ness fairs, long-range procurement estimates, prebid or
preproposal conferences, meetings, and the availability of
draft solicitations or draft specifications for review.

(d) Architect-engineering services. Contracting officers
must publish notices of intent to contract for architect-engi-
neering services asfollows:

(1) Except when exempted by 5.202, contracting offi-
cers must transmit to the GPE a synopsis of each proposed
contract action for which the total fee (including phases and
options) is expected to exceed $25,000. When transmitting
notices to the GPE before January 1, 2002, contracting offi-
cers must direct the GPE to forward the notice to the CBD.
The notice must reference the appropriate CBD Numbered
Note.

(2) When the total fee is expected to exceed $10,000
but not exceed $25,000, the contracting officer must comply
with 5.101(a)(2). When the proposed contract action is not
required to be synopsized under paragraph (d)(1) of this sec-
tion, the contracting officer must display a notice of the
solicitation or a copy of the solicitation in a public place at
the contracting office. Other optional publicizing methods
are authorized in accordance with 5.101(b).

(e) Effort to locate commercial sources under OMB
Circular A-76. When determining the availability of com-
mercial sources under the procedures prescribed in Subpart
7.3 and OMB Circular A-76, the contracting officer must not
arrive at aconclusion that there are no commercial sources
capable of providing the required supplies or services until
publicizing the requirement through the GPE at |east three
timesin a 90 calendar-day period, with aminimum of 30 cal-
endar days between notices. When necessary to meet an
urgent requirement, this may be limited to a total of two
notices through the GPE in a 30 calendar-day period, with a
minimum of 15 calendar days between each. When trans-
mitting notices to the GPE before January 1, 2002,
contracting officers must direct the GPE to forward the
notice to the CBD.

(f) Section 8(a) competitive acquisition. When a national
buy requirement is being considered for competitive acqui-
sition limited to eligible 8(a) concerns under Subpart 19.8,
the contracting officer must transmit a synopsis of the pro-
posed contract action to the GPE. When transmitting notices
to the GPE before January 1, 2002, contracting officers must
direct the GPE to forward the notice to the CBD. The syn-
opsis may be transmitted to the GPE concurrent with
submission of the agency offering (see 19.804-2) to the
Small Business Administration (SBA). The synopsis should
also include information—

(1) Advising that the acquisition is being offered for
competition limited to eligible 8(a) concerns;
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(2) Specifying the North American
Classification System (NAICS) code;

(3) Advising that eligibility to participate may be
restricted to firmsin either the developmental stage or the
developmental and transitional stages; and

(4) Encouraging interested 8(a) firms to request a copy
of the solicitation as expeditiously as possible since the
solicitation will be issued without further notice upon SBA
acceptance of the requirement for the section 8(a) program.

Industry

5.206 Notices of subcontracting opportunities.

(8 Thefollowing entities may transmit a notice to the
GPE, the CBD, or both to seek competition for subcontracts,
to increase participation by qualified HUBZone small busi-
ness, small, small disadvantaged, and small women-owned
business concerns, and to meet established subcontracting
plan goals:

(1) A contractor awarded a contract exceeding
$100,000 that islikely to result in the award of any subcon-
tracts.

(2) A subcontractor or supplier, at any tier, under a
contract exceeding $100,000, that has a subcontracting
opportunity exceeding $10,000.

(b) The notices must describe—

(1) The business opportunity, following the standard
CDB format for items 7, 10, 11, and 17 in 5.207(b)(4);

(2) Any prequalification requirements; and

(3) Where to obtain technical data needed to respond
to the requirement.

5.207 Preparation and transmittal of synopses.

(a) Content. Each synopsis transmitted to the GPE or
CBD must address the following data elements, as applica
ble:

(2) Action Code.

(2) Date.

(3) Year.

(4) Government Printing Office (GPO) Billing
Account Code.

(5) Contracting Office Zip Code.

(6) Classification Code.

(7) Contracting Office Address.

(8) Subject.

(9) Proposed Salicitation Number.

(10) Opening and Closing Response Date.

(12) Contact Point or Contracting Officer.

(12) Contract Award and Solicitation Number.

(13) Contract Award Dollar Amount.

(14) Contract Line Item Number.

(15) Contract Award Date.

(16) Contractor.

(17) Description.

(18) Place of Contract Performance.
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(19) Set-aside Status.

(b) Transmittal—(1) GPE. Transmissions must be in
accordance with the interface description available via the
Internet at http://www.fedbizopps.gov.

(2) CBD—(i) Electronic transmission. All synopses
transmitted electronically to the CBD, other than through
the GPE (see 5.003), must bein ASCII Code. Contact your
agency’s communications center for the appropriate trans-
mission instructions or services.

(ii) Hard copy transmission. When electronic
transmission is not feasible (see 5.003), synopses should be
sent to the CBD via mail or other physical delivery of hard
copy and should be addressed to the—

Commerce Business Daily
U.S. Department of Commerce
PO. Box 77880

Washington, DC 20013-8880.

(c) Format for the CBD. The contracting officer must
prepare the synopsis in the following style and format to
assure timely processing of the synopsis by the Commerce
Business Daily.

(1) General. Format for all synopses shall employ
conventional typing with abbreviations, capitalization, and
punctuation all grammatically correct. Each synopsis shall
include al 17 format items. Do not include the title for the
format item.

(2) Spacing. Begin each line flush left and use double
spaced lines between each format item. If more than one
synopsis is to be sent at one time, separate each synopsis
with four line spaces and begin each synopsis with format
item number 1.

(3) Abbreviations. Minimize abbreviations or
acronyms to commonly recognized abbreviations.

(4) Sandard format. Prepare each synopsisin the fol-
lowing format. Begin each format item with the number of
the item followed by a period (e.g., 1.). Then make two
gpaces after the period. Next, type the appropriate information
for each format. Then conclude each format item with two
exclamation points (i.e., !'). Conclude each complete synop-
sis, following format item 17, with five asterisks (i.e., *****),

FORMAT ITEM AND EXPLANATION/DESCRIPTION OF
ENTRY

1. Action Caode. (A single aphabetic character denoting
the specific action related in the synopsis. Choices are lim-
ited to the following: P=Presolicitation Notice/Procurement;
A=Award announcement; M=M  odification of a previously
announced procurement action (a correction to a previous
CBD announcement); R=Sources Sought (includes A-76 ser-
vices and architect-engineer contracts). If none of the
standard codes apply, enter “N/A”.)
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2. Date. (Date on which the synopsisistransmitted to the
CBD for publication. Use a four digit number indicating
month in two digits and date in two digits (MMDD). All
four spaces must be used with preceding O for months
January thru September. Format: 0225 for February 25.)

3. Year. (Two numeric digits denoting the calendar year
of the synopsis. Format 85: for 1985.)

4. Government Printing Office (GPO) Billing Account
Code. (The originating office's account number used by the
GPO for billing and collection purposes. Thefield lengthis
nine alpha-numeric characters. The first three characters
entered are “ GPO” and then the following six characters are
the numeric account number. Agencies should contact the
GPO's Office of Comptroller for additional information.
Enter N/Aif an account number has not been assigned.)

5. Contracting Office Zip Code. (The geographic zip
code for the contracting office. Up to nine characters may be
entered. When using a nine digit zip code, separate the first
five digits and the last four digits with a dash. Format:
00000-0000.)

6. Classification Code. (Service or supply code number;
see 5.207(g). Each synopsis shall classify the contemplated
contract action under the one classification code which most
closely describes the acquisition. If the action isfor a multi-
plicity of goods and/or services, the preparer should select
the one category best describing the overal acquisition
based upon value. Inclusion of more than one classification
code, or failure to include a classification code, will result in
rejection of the synopsis by the Commerce BusinessDaily.)

7. Contracting Office Address. (The complete name and
address of the contracting office. Field length is open, but gen-
erally not expected to exceed 90 alpha-numeric characters.)

8. Subject. (Insert classification code for ITEM 6, and a
brief title description of services, supplies, or project
required by the agency. This will appear in the CBD as the
bold faced title in the first line of the description.) (200
character spaces available.)

9. Proposed Salicitation Number. (Agency number for
control, tracking, identification. For solicitations; if not a
solicitetion, enter N/A.)

10. Opening/Closing Response Date. (For solicitations;
if not a solicitation, enter N/A. Issuing agency deadline for
receipt of bids, proposals or responses. Use a six digit date.
Format: MMDDY'Y . Explanation may appear in text of syn-
opsisin ltem 17.)

11. Contact Point/Contracting Officer. (Include name
and telephone number of contact. Also include name and
telephone number of contracting officer if different. This
will appear as the first item of information in the published
entry. This entry may be alpha-numeric and up to 320 char-
acter blocksin length.)

12. Contract Award and Solicitation Number. (For
awards; if not an award, enter N/A. The award, solicitation

or project reference number assigned by the agency to pro-
vide a reference for bidders/subcontractors. Two hundred
character spaces available for apha-numeric entries.)

13. Contract Award Dollar Amount. (For awards; if not
an award, enter N/A. A ten digit numeric field. Enter whole
dollars only. Output will be preceded by a dollar sign ($).)

14. Contract Line Item Number. (For awards as desired,;
if not an award, enter N/A. The alpha-numeric field with
dashes and slashes may not exceed 32 spaces. If sufficient
space is not available, enter N/Aand insert the contract line
item number(s) in format item 17.)

15. Contract Award Date. (For awards; if not an award,
enter N/A. A six digit entry showing the date the award is
made or the contract let. Format: MMDDY'Y .)

16. Contractor. (For awards; if not an award, enter N/A.
Name and address of successful offeror. Four hundred char-
acter spaces allowed for full identification.)

17. Description. (Enter a clear and concise description of
the action. The description may not exceed 12,000 textual
characters (approximately 3-1/2 single spaced pages). The
suggested sequence of the content and items for inclusion in
the description are contained in 5.207(c). Insert N/A when
synopsizing awards.)

18. Place of contract performance. (Include where
applicable; where not applicable, enter N/A.)

19. Set-asides. (Identify if the proposed acquisition pro-
vides for a total or partial set-aside, a very small business
set-aside, or a HUBZone small business set-aside. If not a
set-aside, enter N/A.)

(5) Nonapplicable format items. When aformat item
is not applicable, type the item number, a period, two blank
spaces, and “NA” (e.g., 10. N/A!).

(6) Thefollowing isasample CBD synopsis:

1.p!

2.0925!!

3. 85!

4. GPO123456!!

5. 19111-5096!!

6. 95!!

7. Defense Industrial Supply Center, 700 Robbins Ave.,
Philadelphia, PA 19111-5096!!

8. 95—Steel Plate!!

9. DLA500-86-B-0090!!

10. 111585!!

11. Contact Mary Drake, 215/697-XXXX/Contracting
Officer, Larry Bird,215/697-X XX X!!

12. N/A!!

13. N/A!

14. N/A!!

15. N/A!

16. N/A!!

17. NSN9515-00-237-5342, Spec Mil-S-226988, 0.1875
inch thick, 96 inch width. 240 inch length. Carbon steel,
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45,000 Ibs. Delivery to NSY Philadelphia, PA, and NSC
Norfolk, VA. Delivery by 1 Oct 86. When calling, be pre-
pared to state name, address, and solicitation number. See
note 9. All responsible sources may submit an offer which
will be considered. *****

| (d) General format for Item 17, “ Description.” (1) Prepare
aclear and concise description of the supplies or services that
is not unnecessarily restrictive of competition and will allow a
prospective offeror to make an informed business judgment as
to whether a copy of the solicitation should be requested.

(2) Donot include In Item 17 the CBD supply or ser-

vice classification code from Item 6.

(i) National Stock Number (NSN) if assigned.

(it) Specification and whether an offeror, its prod-
uct, or service must meet a qudification requirement in
order to be eligible for award, and identification of the
office from which additional information about the qualifi-
cation regquirement may be obtained (see Subpart 9.2).

(iii) Manufacturer, including part number, drawing
number, etc.

(iv) Size, dimensions, or other form, fit or func-
tional description.

(v) Predominant material of manufacture.

(vi) Quantity, including any options for additional
quantities.

(vii) Unit of issue.

(viii) Destination information.

(ix) Délivery schedule.

(x) Duration of the contract period.

(xi) For a proposed contract action in an amount
estimated to be greater than $25,000 but not greater than the
simplified acquisition threshold, enter (A) a description of
the procedures to be used in awarding the contract (e.g.,
reguest for oral or written quotation or solicitation), and (B)
the anticipated award date.

(xii) For Architect-Engineer projects and other
projects for which the supply or service codes are insuffi-
cient, provide brief details with respect to: location, scope
of services required, cost range and limitations, type of con-
tract, estimated starting and completion dates, and any
significant evaluation factors.

(xiii) Numbered notes (see 5.207(g)), including
instructions for set-asides for small businesses.

(xiv) In the case of noncompetitive contract
actions (including those that do not exceed the simplified
acquisition threshold), identify the intended source (see
5.207(e)(3)) and insert a statement of the reason justifying
the lack of competition.

(xv) Insert astatement that al responsible sources
may submit abid, proposal, or quotation which shall be con-
sidered by the agency.
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(xvi) If the contracting office will accept requests for
solicitations through alternate means (e.g., facsimile machine,
Telex), provide the machine number and routing instructions.

(xvii) If the solicitation will be made available to
interested parties through electronic data interchange, pro-
vide any information necessary to obtain and respond to the
solicitation electronically.

(xviii) In the case of a very small business set-
aside, identify the Designated Region (see subpart 19.9).

(e) Set-asides. When the proposed acquisition provides |
for a total, partial, or very small business set-aside, or a
HUBZone small business set-aside, the appropriate CBD
Numbered Note will be cited.

(f) Numbered Notes. (1) Numbered Notes are footnotes. |
The purpose of the Numbered Notes is to conserve space
and simplify the identification of repetitive notices. An
explanation of the Numbered Notes appears each week in
the Monday edition of the CBD. If the Monday edition of
the CBD is not printed because of a holiday, an explanation
of the Numbered Notes will appear in the next day's issue.
When one or more of the Notes applies to a synopsis, con-
tracting officers should reference the note at the end of Item
17 of the synopsis, eg., “See Note(s) i
Requests to add or change Notes will be submitted through
channels for approval by the DAR Council and the CAA
Council. The Councils will review the Numbered Notes
periodically and, as appropriate, after consultation with the
initiating agency, advise the Department of Commerce to
delete or modify outdated or unused notes from the CBD.
Contracting officers shall also include the substance of
Numbered Notes whenever a proposed contract is publi-
cized by means other than the CBD (see 5.101).

(2) If the acquisition is subject to the requirements of
the Trade Agreements Act of 1979 (see Part 25), Numbered
Note 12 shall be referenced in the synopsis.

(3) Except for proposed contract actions equal to or
less than the simplified acquisition threshold or acquisitions
of commercial items, the synopsis shall refer to Numbered
Note 22 for noncompetitive proposed contract actions. If itis
anticipated that award will be made viaadelivery order to an
existing basic ordering agreement, the synopsis shall so state.

(4) If, under the proposed acquisition, the
Government does not intend to acquire a commercial item
using Part 12, the synopsis shall refer to Numbered Note 26.

(g) Information not covered by Numbered Notes. To alert |
prospective contractors to information not covered by
Numbered Notes, contracting officers should identify the
following unusual circumstances in the synopsis.

(2) “Availability of specifications, plans, drawings, or
other technical data. It is impracticable to distribute the
applicable [insert ‘specifications,” ‘plans,’
‘drawings,’” or other appropriate words] with the solicita-
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tion. These contract documents may be examined or
obtained at

(2) “Availability of background research report. This
contract for basic research is a continuation of an effort con-
ducted for the past [insert
period]. A research report containing findingsto dateis not
available to the Government.”

(3) “Production requirements. The production of the
supplies listed requires a substantial initial investment or an
extended period of preparation for manufacture.”

(4) “Place of performance unknown. This contract is
subject to the Service Contract Act and the place of perfor-
mance is unknown. Wage determinations have been
requested for [insert localities]. The
contracting officer will request wage determinations for
additional localities if asked to do so in writing by

[insert time and date].”

(h) Codes to be used in synopses to identify services or
supplies. (1) Contracting officers shall use one of the fol-
lowing classification codes when the contemplated contract
action is for services or when the overal acquisition can
best be described as services based upon value:

CobE DESCRIPTION
A Research and devel opment.
B Specia studies and analysis—not R&D.
C Architect and engineering services.
D Information technology services, including

telecommunications services.

E Purchase of structures and facilities.

F Natural resources and conservation services.

G Social services.

H Quiality control, testing, and inspection services.

J Maintenance, repair, and rebuilding of
equipment.

K Modification of equipment.

L Technical representative services.

M Operation of Government-owned facilities.

N Installation of equipment.

P Salvage services.

Q Medical services.

R Professional, administrative, and management
support services.

S Utilities and housekeeping services.

T Photographic, mapping, printing, and
publication services.

U Education and training services.

\Y, Transportation, travel, and relocation services.

W Lease or rental of equipment.

X Lease or rental of facilities.

Y Construction of structures and facilities.

V4 Maintenance, repair, and alteration of real

property.

(2) Contracting officers shall use one of the follow-
ing classification codes when the contemplated contract
action is for supplies or when the overall acquisition can
best be described as supplies based upon value:

CopE DESCRIPTION

10 Weapons.

11 Nuclear ordnance.

12 Fire control equipment.

13 Ammunition and explosives.

14 Guided missiles.

15 Aircraft and airframe structural components.

16 Aircraft components and accessories.

17 Aircraft launching, landing, and ground
handling equipment.

18 Space vehicles.

19 Ships, small craft, pontoons, and floating docks.

20 Ship and marine equipment.

22 Railway equipment.

23 Ground effect vehicles, motor vehicles, trailers,
and cycles.

24 Tractors.

25 Vehicular equipment components.

26 Tires and tubes.

28 Engines, turbines, and components.

29 Engine accessories.

30 Mechanical power transmission equipment.

31 Bearings.

32 Woodworking machinery and equipment.

34 Metalworking machinery.

35 Service and trade eguipment.

36 Specia industry machinery.

37 Agricultural machinery and equipment.

38 Construction, mining, excavating, and highway
mai ntenance equipment.

39 Materials handling equipment.

40 Rope, cable, chain, and fittings.

41 Refrigeration, air-conditioning, and air
circulating equipment.

42 Fire fighting, rescue, and safety equipment.

43 Pumps and compressors.

44 Furnace, steam plant, and drying equipment;
and nuclear reactors.

45 Plumbing, heating, and sanitation equipment.

46 Water purification and sewage treatment
equipment.

47 Pipe, tubing, hose, and fittings.

48 Valves.

49 Maintenance and repair shop equipment.

51 Hand tools.

52 Measuring tools.

53 and abrasives.
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54 Prefabricated structures and scaffolding.

55 Lumber, millwork, plywood, and veneer.

56 Construction and building materials.

58 Communication, detection, and coherent
radiation equipment.

59 Electricall and  electronic  equipment
components.

60 Fiber optics materials, components, assemblies,
and accessories.

61 Electric wire, and power and distribution
equipment.

62 Lighting fixtures and lamps.

63 Alarm, signal, and security detection systems.

65 Medical, dental, and veterinary equipment and
supplies.

66 Instruments and |aboratory equipment.

67 Photographic equipment.

68 Chemicals and chemical products.

69 Training aids and devices.

70 General-purpose information  technology
equipment.

71 Furniture.

72 Household and commercia furnishings and
appliances.

73 Food preparation and serving equipment.

74 Office machines, text processing systems, and
visible record equipment.

75 Office supplies and devices.

76 Books, maps, and other publications.

77 Musica instruments, phonographs, and home-
type radios.

78 Recreational and athletic equipment.

79 Cleaning equipment and supplies.

80 Brushes, paints, sealers, and adhesives.

81 Containers, packaging, and packing supplies.

83 Textiles, leather, furs, apparel and shoe
findings, tents, and flags.

84 Clothing, individual equipment, and insignia.

85 Toiletries.

87 Agricultural supplies.

88 Live animals.

89 Subsistence.

91 Fuels, lubricants, oils, and waxes.

93 Nonmetallic fabricated materials.

94 Nonmetallic crude materials.

95 Metal bars, sheets, and shapes.

96 Ores, minerals, and their primary products.

99 Miscellaneous.

(3) Only one classification code shall be reported. If
more than one code is applicable, the contracting officer
shall use the code which describes the predominant product
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or service being procured. The FPDS Product and Service
Codes Manual, October 1988, may be used to identify aspe-
cific product or service within each code.

(i) Cancellation of synopsis. Contracting officers should
not publish notices of solicitation cancellations (or indefi-
nite suspensions) of proposed contract actionsin the GPE or
CBD. Cancellations of solicitations must be made in accor-
dance with 14.209 and 14.404-1.

Subpart 5.3—Synopses of Contract Awards

5301 General.

(a) Except for contract actions described in paragraph (b)
of this section and as provided in 5.003, contracting officers
must synopsize through the GPE awards exceeding $25,000
that are—

(1) Subject to the Trade Agreements Act (see Subpart
25.4); or

(2) Likely to result in the award of any subcontracts.
However, the dollar threshold is not a prohibition against
publicizing an award of a smaller amount when publicizing
would be advantageous to industry or to the Government.

(b) A notice is not required under paragraph (a) of this
section if—

(1) The notice would disclose the executive agency’s
needs and the disclosure of such needs would compromise
the national security;

(2) The award results from acceptance of an unso-
licited research proposal that demonstrates a unique and
innovative research concept and publication of any notice
would disclose the originality of thought or innovativeness
of the proposed research or would disclose proprietary
information associated with the proposal;

(3) The award results from a proposal submitted
under the Small Business Innovation Development Act of
1982 (Pub. L. 97-219);

(4) The contract action is an order placed under
Subpart 16.5;

(5) The award is made for perishable subsistence sup-
plies

(6) The award isfor utility services, other than telecom-
muni cations services, and only one source is available;

(7) The contract action—

(i) Isfor an amount not greater than the smplified
acquisition threshold;

(i) Was made through a means where access to the
notice of proposed contract action was provided through the
GPE; and

(iii) Permitted the public to respond to the solicita-
tion electronicaly; or

(8) The award isfor the services of an expert to sup-
port the Federal Government in any current or anticipated
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litigation or dispute pursuant to the exception to full and
open competition authorized at 6.302-3.

(c) With respect to acquisitions subject to the Trade
Agreements Act, contracting officers must submit synopses
in sufficient time to permit publication in the CBD, through
the GPE, not later than 60 days after award.

(d) When transmitting notices to the GPE before January
1, 2002, contracting officers must direct the GPE to forward
the notice to the CBD.

5.302 Preparation and transmittal of synopses of
awards.
Contracting officers shall transmit synopses of contract
awards in the same manner as prescribed in 5.207.

5.303 Announcement of contract awards.

(@) Public announcement. Contracting officers shall
make information available on awards over $3 million
(unless another dollar amount is specified in agency acqui-
sition regulations) in sufficient time for the agency
concerned to announceit by 5:00 p.m. Washington, DC time
on the day of award. Contracts excluded from this report-
ing requirement include (1) those placed with the Small
Business Administration under Section 8(a) of the Small
Business Act, (2) those placed with foreign firms when the
place of delivery or performance is outside the United
States or its possessions, and (3) those for which synopsis
was exempted under 5.202(a)(1). Agenciesshall not release
information on awards before the public release time of
5:00 p.m. Washington, DC time.

(b) Local announcement. Agencies may also release
information on contract awards to the local press or other
media. When local announcements are made for contract
awards in excess of the simplified acquisition threshold,
they shall include—

(1) For awards after sealed bidding, a statement that
the contract was awarded after competition by sealed bid-
ding, the number of offers solicited and received, and the
basisfor selection (e.g., the lowest responsible bidder); or

(2) For awards after negotiation, the information pre-
scribed by 15.503(b), and after competitive negotiation
(either price or design competition), a statement to this
effect, and in general terms the basis for selection.

Subpart 5.4—Release of I nformation

5401 General.

(& A high level of business security must be maintained
in order to preserve the integrity of the acquisition process.
When it is necessary to obtain information from potential
contractors and others outside the Government for use in
preparing Government estimates, contracting officers shall

ensure that the information is not publicized or discussed
with potential contractors.

(b) Contracting officers may make available maximum
information to the public, except information—

(2) On plans that would provide undue or discrimina-
tory advantage to private or personal interests;

(2) Received in confidence from an offeror;

(3) Otherwise requiring protection under Freedom of
Information Act (see Subpart 24.2) or Privacy Act (see
Subpart 24.1); or

(4) Pertaining to internal agency communications
(e.g., technical reviews, contracting authority or other rea-
sons, or recommendations referring thereto).

(c) This policy appliesto all Government personnel who
participate directly or indirectly in any stage of the acquisi-
tion cycle.

5.402 General public.

Contracting officers shall process requests for specific
information from the general public, including suppliers, in
accordance with Subpart 24.1 or 24.2, as appropriate.

5.403 Requestsfrom Membersof Congress.

(a) Individual requests. Contracting officers shall give
Members of Congress, upon their request, detailed informa
tion regarding any particular contract. When responsiveness
would result in disclosure of classified matter, business con-
fidential information, or information prejudicial to
competitive acquisition, the contracting officer shall refer
the proposed reply, with full documentation, to the agency
head and inform the legidlative liaison office of the action.

(b) Inclusion on solicitation mailing lists. Upon request
of a Congressional Committee or Subcommittee
Chairperson, contracting officers shall place any member of
a Committee or Subcommittee on the applicable solicitation
mailing lists to receive automatic distribution of solicita-
tions in the specific area of interest.

5.404 Release of long-range acquisition estimates.

To assist industry planning and to locate additional
sources of supply, it may be desirable to publicize estimates
of unclassified long-range acquisition requirements.
Estimates may be publicized as far in advance as possible.

5.404-1 Release procedures.

(a) Application. The agency head, or a designee, may
release long-range acquisition estimates if the information
will—

(1) Assist industry in its planning and facilitate meet-
ing the acquisition requirements;

(2) Not encourage undesirable practices (e.g.,
attemptsto corner the market or hoard industrial materials);
and
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(3) Not indicate the existing or potential mobilization
of the industry as awhole.

(b) Conditions. The agency head shall ensure that—

(1) Classified information is released through existing
security channels in accordance with agency security regu-
lations;

(2) The information is publicized as widely as practi-
cable to all parties simultaneously by any of the means
described in this part;

(3) Each release states that—

(i) The estimate is based on the best information
available,

(if) The information is subject to modification and
isin no way binding on the Government, and

(iii) More specific information relating to any indi-
vidual item or class of items will not be furnished until the
proposed action is synopsized through the GPE or the solic-
itation isissued;

(4) Each release contains the name and address of the
contracting officer that will process the acquisition;

(5) Modifications to the original release are publi-
cized as soon as possible, in the same manner as the
original; and

(6) Each release—

(i) Is coordinated in advance with small business,
public information, and public relations personnel, as
appropriate;

(i) Contains, if applicable, a statement that small
business set-asides may be involved, but that a determina-
tion can be made only when acquisition action is initiated;
and

(iii) Contains the name or description of the item,
and the estimated quantity to be acquired by calendar quar-
ter, fiscal year, or other period. It may also contain such
additional information as the number of units last acquired,
the unit price, and the name of the last supplier.

5.404-2 Announcements of long-range acquisition
estimates.

Further publicizing, consistent with the needs of the indi-
vidual case, may be accomplished by announcing through
the GPE that long-range acquisition estimates have been
published and are obtainable, upon request, from the con-
tracting officer.

5.405 Exchange of acquisition information.

(& When the same item or class of items is being
acquired by more than one agency, or by more than one con-
tracting activity within an agency, the exchange and
coordination of pertinent information, particularly cost and
pricing data, between these agencies or contracting activi-
ties is necessary to promote uniformity of treatment of
major issues and the resolution of particularly difficult or
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controversial issues. The exchange and coordination of
information is particularly beneficial during the period of
acquisition planning, presolicitation, evaluation, and pre-
award survey.

(b) When substantial acquisitions of magjor items are
involved or when the contracting activity deemsit desirable,
the contracting activity shall request appropriate informa-
tion (on both the end item and on major subcontracted
components) from other agencies or contracting activities
responsible for acquiring similar items. Each agency or
contracting activity receiving such a request shall furnish
the information requested. The contracting officer, early in
anegotiation of a contract, or in connection with the review
of a subcontract, shall request the contractor to furnish
information as to the contractor’s or subcontractor’s previ -
ous Government contracts and subcontracts for the same or
similar end items and major subcontractor components.

Subpart 5.5—Paid Advertisements

5501 Definitions.

As used in this subpart—

“Advertisement” means any single message prepared for
placement in communication media, regardless of the num-
ber of placements.

“Publication” means—

(1) The placement of an advertisement in a newspa-
per, magazine, trade or professional journal, or any other
printed medium; or

(2) The broadcasting of an advertisement over radio
or television.

5.502 Authority.

(a) Newspapers. Authority to approve the publication of
paid advertisements in newspapers is vested in the head of
each agency (44 U.S.C. 3702). This approval authority may
be delegated (5 U.S.C. 302 (b)). Contracting officers shall
obtain written authorization in accordance with policy pro-
cedures before advertising in newspapers.

(b) Other media. Unless the agency head determines
otherwise, advance written authorization is not required to
place advertisements in media other than newspapers.

5.503 Procedures.

(a) General. (1) Orders for paid advertisements may be
placed directly with the media or through an advertising
agency. Contracting officers shall give small, small disad-
vantaged and women-owned small business concerns
maximum opportunity to participate in these acquisitions.

(2) The contracting officer shall use the SF 1449 for
paper solicitations. The SF 1449 shall be used to make
awards or place orders unless the award/order is made by



using electronic commerce or by using the Governmentwide
commercial purchase card for micropurchases.

(b) Rates. Advertisements may be paid for at rates not
over the commercia rates charged private individuals, with
the usual discounts (44 U.S.C. 3703).

(c) Proof of advertising. Every invoice for advertising
shall be accompanied by a copy of the advertisement or an
affidavit of publication furnished by the publisher, radio or
television station, or advertising agency concerned (44
U.S.C. 3703). Paying offices shall retain the proof of adver-
tising until the General Accounting Office settles the paying
office’ s account.

(d) Payment. Upon receipt of an invoice supported by
proof of advertising, the contracting officer shall attach a
copy of the written authority (see 5.502(a)) and submit the
invoice for payment under agency procedures.

5.504 Use of advertising agencies.

(a) General. Basic ordering agreements may be placed
with advertising agencies for assistance in producing and
placing advertisements when a significant number will be
placed in several publications and in national media
Services of advertising agenciesinclude, but are not limited
to, counseling as to selection of the media for placement of
the advertisement, contacting the mediain the interest of the
Government, placing orders, selecting and ordering typog-
raphy, copywriting, and preparing rough layouts.

(b) Use of commission-paying media. The services of
advertising agenciesin placing advertising with media often
can be obtained a no cost to the Government, over and
above the space cost, as many media give advertising agen-
cies acommission or discount on the space cost that is not
given to the Government.

(c) Use of noncommission-paying media. Some media
do not grant advertising agencies a commission or discount,
meaning the Government can obtain the same rate as the
advertising agency. If the advertising agency agreesto place
advertisements in honcommission-paying media as a no-
cost service, the basic ordering agreement shall so provide.
If the advertising agency will not agree to place advertise-
ments at no cost, the agreement shall—

(1) Provide that the Government may place orders
directly with the media; or

(2) Specify an amount that the Government will pay if
the agency places the orders.

(d) Art work, supplies, and incidentals. The basic order-
ing agreement also may provide for the furnishing by the
advertising agency of art work, supplies, and incidentals,
including brochures and pamphlets, but not their printing.
“Incidentals’ may include telephone calls, telegrams, and
postage incurred by the advertising agency on behalf of the
Government.
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(2) Full and open competition need not be provided
for when the agency head determines that it is not in the
public interest in the particular acquisition concerned.

(b) Application. This authority may be used when none
of the other authoritiesin 6.302 apply.

(c) Limitations. (1) A written determination to use this
authority shall be made in accordance with Subpart 1.7,
by—

(i) The Secretary of Defense, the Secretary of the
Army, the Secretary of the Navy, the Secretary of the Air
Force, the Secretary of Transportation for the Coast Guard,
or the Administrator of the National Aeronautics and Space
Administration; or

(if) The head of any other executive agency. This
authority may not be delegated.

(2) The Congress shall be notified in writing of such
determination not less than 30 days before award of the con-
tract.

(3) If required by the head of the agency, the con-
tracting officer shall prepare a justification to support the
determination under paragraph (c)(1) of this subsection.

(4) This Determination and Finding (D&F) shall not
be made on a class basis.

6.303 Justifications.

6.303-1 Requirements.

(@) A contracting officer shall not commence negotia-
tions for a sole source contract, commence negotiations for
a contract resulting from an unsolicited proposal, or award
any other contract without providing for full and open com-
petition unless the contracting officer—

(1) Justifies, if required in 6.302, the use of such
actions in writing;

(2) Certifiesthe accuracy and compl eteness of the jus-
tification; and

(3) Obtains the approval required by 6.304.

(b) Technical and requirements personnel are responsible
for providing and certifying as accurate and complete nec-
essary data to support their recommendation for other than
full and open competition.

(c) Justifications required by paragraph (a) above may be
made on an individual or class basis. Any justification for
contracts awarded under the authority of 6.302-7 shall only
be made on an individual basis. Whenever ajustification is
made and approved on a class basis, the contracting officer
must ensure that each contract action taken pursuant to the
authority of the class justification and approval iswithin the
scope of the classjustification and approva and shall docu-
ment the contract file for each contract action accordingly.

(d) If the authority of 6.302-3(a)(2)(i) or 6.302-7 isbeing
cited as a basis for not providing for full and open competi-
tion in an acquisition that would otherwise be subject to the

Trade Agreements Act (see Subpart 25.4), the contracting
officer must forward a copy of the justification, in accor-
dance with agency procedures, to the agency’s point of
contact with the Office of the United States Trade
Representative.

(e) The justifications for contracts awarded under the
authority cited in 6.302-2 may be prepared and approved
within a reasonable time after contract award when prepa-
ration and approva prior to award would unreasonably
delay the acquisitions.

6.303-2 Content.

(a) Each justification shall contain sufficient facts and
rationale to justify the use of the specific authority cited. As
a minimum, each justification shall include the following
information:

(1) Identification of the agency and the contracting
activity, and specific identification of the document as a
“Justification for other than full and open competition.”

(2) Nature and/or description of the action being
approved.

(3) A description of the supplies or services required
to meet the agency’ s needs (including the estimated value).

(4) Anidentification of the statutory authority permit-
ting other than full and open competition.

(5) A demonstration that the proposed contractor’s
unique qualifications or the nature of the acquisition
requires use of the authority cited.

(6) A description of efforts made to ensure that offers
are solicited from as many potential sources as is practica-
ble, including whether a notice was or will be publicized as I
required by Subpart 5.2 and, if not, which exception under
5.202 applies.

(7) A determination by the contracting officer that the
anticipated cost to the Government will be fair and reason-
able.

(8) A description of the market research conducted
(see Part 10) and the results or a statement of the reason
market research was not conducted.

(9) Any other facts supporting the use of other than
full and open competition, such as:

(i) Explanation of why technical data packages,
specifications, engineering descriptions, statements of
work, or purchase descriptions suitable for full and open
competition have not been developed or are not available.

(if) When 6.302-1 is cited for follow-on acquisi-
tions as described in 6.302-1(a)(2)(ii), an estimate of the
cost to the Government that would be duplicated and how
the estimate was derived.

(i) When 6.302-2 is cited, data, estimated cost, or
other rationale as to the extent and nature of the harm to the
Government.
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(10) A listing of the sources, if any, that expressed, in
writing, an interest in the acquisition.

(11) A statement of the actions, if any, the agency may
take to remove or overcome any barriers to competition
before any subsequent acquisition for the supplies or ser-
vices required.

(12) Contracting officer certification that the justifica-
tion is accurate and complete to the best of the contracting
officer’s knowledge and belief.

(b) Each justification shall include evidence that any sup-
porting data that is the responsibility of technical or
requirements personnel (e.g., verifying the Government’s
minimum needs or schedule requirements or other rationale
for other than full and open competition) and which form a
basis for the justification have been certified as complete
and accurate by the technical or requirements personnel.

6.304 Approval of thejustification.

(a) Except for paragraph (b) of this section, the justifica-
tion for other than full and open competition shall be
approved in writing—

(1) For a proposed contract not exceeding $500,000,
the contracting officer's certification required by
6.303-2(a)(12) will serve as approval unless a higher
approving level is established in agency procedures.

(2) For a proposed contract over $500,000 but not
exceeding $10,000,000, by the competition advocate for the
procuring activity designated pursuant to 6.501 or an offi-
cial described in paragraph (8)(3) or (a)(4) of this section.
This authority is not delegable.

(3) For a proposed contract over $10,000,000 but not
exceeding $50,000,000, by the head of the procuring activ-
ity, or adesignee who—

(i) If amember of the armed forces, isageneral or
flag officer; or

(ii) If acivilian, isserving in aposition in grade GS
16 or above under the General Schedule (or in a compara
ble or higher position under another schedule).

(4) For a proposed contract over $50,000,000, by the
senior procurement executive of the agency designated pur-
suant to the OFPP Act (41 U.S.C. 414(3)) in accordance
with agency procedures. This authority is not delegable
except in the case of the Under Secretary of Defense for
Acquisition, Technology, and Logistics, acting as the senior
procurement executive for the Department of Defense.

(b) Any justification for a contract awarded under the
authority of 6.302-7, regardless of dollar amount, shall be
considered approved when the determination required by
6.302-7(c)(1) is made.

(c) A classjustification for other than full and open com-
petition shall be approved in writing in accordance with
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agency procedures. The approval level shal be determined
by the estimated total value of the class.

(d) The estimated dollar value of all options shall be
included in determining the approval level of ajustification.

6.305 Availability of the justification.

(a) Thejustifications required by 6.303-1 and any related
information shall be made available for public inspection as
required by 10 U.S.C. 2304(f)(4) and 41 U.S.C. 253(f)(4).
Contracting officers shall carefully screen al justifications
for contractor proprietary data and remove all such data, and
such references and citations as are necessary to protect the
proprietary data, before making the justifications available
for public inspection. Contracting officers shall also be
guided by the exemptions to disclosure of information con-
tained in the Freedom of Information Act (5 U.S.C. 552)
and the prohibitions against disclosure in 24.202 in deter-
mining whether other data should be removed.

(b) If a Freedom of Information request is received,
contracting officers shall comply with Subpart 24.2.

Subpart 6.4—Sealed Bidding and Competitive
Proposals

6.401 Sealed bidding and competitive proposals.
Sealed bidding and competitive proposals, as described
in Parts 14 and 15, are both acceptable procedures for use
under Subparts 6.1, 6.2; and, when appropriate, under
Subpart 6.3.
(@) Sealed hids. (See Part 14 for procedures.)
Contracting officers shall solicit sealed bids if—

(1) Time permits the solicitation, submission, and
evaluation of sealed bids;

(2) The award will be made on the basis of price and
other price-related factors;

(3) It is not necessary to conduct discussions with the
responding offerors about their bids; and

(4) There is a reasonable expectation of receiving
more than one sealed bid.

(b) Competitive proposals (See Part 15 for procedures.)

(1) Contracting officers may request competitive pro-
posalsif sealed bids are not appropriate under paragraph (a)
above.

(2) Because of differences in areas such as law, regu-
lations, and business practices, it is generally necessary to
conduct discussions with offerors relative to proposed con-
tracts to be made and performed outside the United States,
its possessions, or Puerto Rico. Competitive proposals will
therefore be used for these contracts unless discussions are
not required and the use of sealed bids is otherwise appro-
priate.
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for the civilian agencies may determine that bundling is
necessary and justified when—

(1) The expected benefits do not meet the thresholds
in paragraphs (b)(1) and (b)(2) of this section but are criti-
cal to the agency’s mission success; and

(2) The acquisition strategy provides for maximum
practicable participation by small business concerns.

(d) Reduction of administrative or personnel costs aloneis
not sufficient justification for bundling unless the cost savings
are expected to be at least 10 percent of the estimated contract
value (including options) of the bundled requirements.

(e) Substantial bundling is any bundling that resultsin a
contract with an average annual value of $10 million or
more. When the proposed acquisition strategy involves
substantial bundling, the acquisition strategy must—

(1) Identify the specific benefits anticipated to be
derived from bundling;

(2) Include an assessment of the specific impedi-
ments to participation by small business concerns as
contractors that result from bundling;

(3) Specify actions designed to maximize small busi-
ness participation as contractors, including provisions that
encourage small business teaming;

(4) Specify actions designed to maximize small busi-
ness participation as subcontractors (including suppliers) at
any tier under the contract or contracts that may be awarded
to meet the requirements; and

(5) Include a specific determination that the antici-
pated benefits of the proposed bundled contract justify its use.

(f) The contracting officer must justify bundling in
acquisition strategy documentation.

(9) Inassessing whether cost savings would be achieved
through bundling, the contracting officer must consider the
cost that has been charged or, where dataiis available, could
be charged by small business concerns for the same or sim-
ilar work.

(h) The requirements of this section, except for para-
graph (e), do not apply if acost comparison analysis will be
performed in accordance with OMB Circular A-76.

Subpart 7.2—Planning for the Purchase of
Suppliesin Economic Quantities

7.200 Scope of subpart.

This subpart prescribes policies and procedures for gath-
ering information from offerors to assist the Government in
planning the most advantageous quantities in which sup-
plies should be purchased.

7.201 [Reserved]

7.202 Palicy.

(a) Agencies are required by 10 U.S.C. 2384(a) and 41
U.S.C. 253f to procure supplies in such quantity as—

(1) Will result in the total cost and unit cost most
advantageous to the Government, where practicable; and

(2) Does not exceed the quantity reasonably expected
to be reguired by the agency.

(b) Each solicitation for a contract for supplies is
required, if practicable, to include a provision inviting each
offeror responding to the solicitation—

(1) To state an opinion on whether the quantity of the
supplies proposed to be acquired is economically advanta-
geous to the Government; and

(2) If applicable, to recommend a quantity or quanti-
tieswhich would be more economically advantageousto the
Government. Each such recommendation is required to
include a quotation of the total price and the unit price for
supplies procured in each recommended quantity.

7.203 Solicitation provision.

Contracting officers shall insert the provision at 52.207-
4, Economic Purchase Quantity—Supplies, in solicitations
for supplies. The provision need not be inserted if the solic-
itation is for a contract under the General Services
Administration’s multiple award schedule contract pro-
gram, or if the contracting officer determines that—

(8 The Government already has the data;

(b) The datais otherwise readily available; or

(o) It is impracticable for the Government to vary its
future requirements.

7.204 Responsibilities of contracting officers.

(a) Contracting officers are responsible for transmitting
offeror responses to the solicitation provision at 52.207-4 to
appropriate inventory management/requirements develop-
ment activities in accordance with agency procedures. The
economic purchase quantity data so obtained are intended to
assist inventory managers in establishing and evaluating
economic order quantities for supplies under their cog-
nizance.

(b) In recognition of the fact that economic purchase
quantity data furnished by offerors are only one of many
data inputs required for determining the most economical
order quantities, contracting officers should generally take
no action to revise quantities to be acquired in connection
with the instant procurement. However, if asignificant price
variation isevident from offeror responses, and the potential
for significant savings is apparent, the contracting officer
shall consult with the cognizant inventory manager or
requirements development activity before proceeding with
an award or negotiations. If this consultation discloses that
the Government should be ordering an item of supply in dif-
ferent quantities and the inventory manager/requirements
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development activity concurs, the solicitation for the item
should be amended or canceled and a new requisition
should be obtained.

Subpart 7.3—Contractor Versus Gover nment
Performance

7.300 Scope of subpart.

This subpart prescribes policies and proceduresfor usein
acquisitions of commercia or industrial products and ser-
vices subject to—

(@) OMB Circular No. A-76 (Revised) (the Circular),
Performance of Commercial Activities; and

(b) The Supplement to OMB Circular No. A-76.

7.301 Palicy.

The Circular provides that it is the policy of the
Government to (a) rely generally on private commercia
sources for supplies and services, if certain criteria are met,
while recognizing that some functions are inherently
Governmental and must be performed by Government per-
sonnel, and (b) give appropriate consideration to relative
cost in deciding between Government performance and per-
formance under contract. In comparing the costs of
Government and contractor performance, the Circular pro-
vides that agencies shall base the contractor’'s cost of
performance on firm offers.

7.302 General.

The Circular and the Supplement—

(a) Prescribe the overall policies and detailed procedures
required of al agencies in making cost comparisons
between contractor and Government performance. In mak-
ing cost comparisons, agencies shall—

(1) Prepare an estimate of the cost of Government
performance based on the same work statement and level of
performance as apply to offerors; and

(2) Compare the total cost of Government perfor-
mance to the total cost of contracting with the potentially
successful offeror.

(b) Provide that solicitations and synopses of the solici-
tations issued to obtain offers for comparison purposes shall
state that they will not result in a contract if Government
performance is determined to be more advantageous (see
the solicitation provisions at 52.207-1 and 52.207-2);

(c) Provide that each cost comparison shall be reviewed
by an activity independent of the activity which prepared
the cost analysis to ensure conformance with the instruc-
tions in the Supplement; and

(d) Provide that, ordinarily, agencies should not incur the
delay and expense of conducting cost comparison studies
when the full-time equivalent Government employees
involved are fewer than those specified in law, the Circular,
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and implementing agency guidance. Cost comparisons may
be conducted in these instances if there is reason to believe
that commercial prices are unreasonable.

7.303 Determining availability of private commercial
Sour ces.
(a) During acquisition planning reviews, contracting offi-
cersmust assist in identifying private commercial sources.
(b) In making al reasonable efforts to identify such
sources, the contracting officer must assist in—

(1) Synopsizing the requirement through the
Governmentwide point of entry (GPE) in accordance with
5.205(€) until a reasonable number of potential sources are
identified. If necessary, a synopsis must be submitted up to
three times in a 90-day period with a minimum of 30 days
between notices (but, when necessary to meet an urgent
requirement, this notification may be limited to a total of
two notices in a 30-day period with a minimum of 15 days
between them); and

(2) Requesting assistance from the Small Business
Administration, the Department of Commerce, and the
Genera Services Administration.

(3) If sufficient sources are not identified through syn-
opses or from subparagraph (b)(2) of this section, a finding
that no commercial source is available may be made and the
cost comparison canceled.

7.304 Procedures.

(8) Work statement. When private commercial sources
are available and a cost comparison is required, the
Government’ s functional managers responsible for the com-
parison or another group shall prepare a comprehensive
performance work statement. The work statement must—

(1) Accurately reflect the actual Government require-
ment, stating adequately what is to be done without
prescribing how it is to be done;

(2) Include performance standards that can be used to
ensure a comparable level of performance for both
Government and contractor and a common basis for evalu-
ation; and

(3) Be reviewed by the contracting officer to ensure
that it is adequate and appropriate to serve as a basis for
solicitation and award.

(b) Cost estimate. The agency personnel who develop
the cost estimate for Government performance—

(1) Enter on a cost comparison form (see Part 1V of
the Supplement) the cost estimate and the other elements
required to accomplish a cost comparison;

(2) Review the estimate for completeness and accu-
racy and have the estimate audited; and

(3) Submit to the contracting officer the completed
form and all necessary detailed supporting data in a sealed,
dated envelope, or electronic equivalent, not later than the
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the head of an agency or designee, a procurement need not
be delayed in order to comply with 9.202(a).

(f) Within 7 years following enforcement of a QPL,
QML, or QBL by DOD or NASA, or within 7 years after
any qualification requirement was originally established by
a civilian agency other than NASA, the qualification
requirement shall be examined and revalidated in accor-
dance with the requirements of 9.202(a). For DOD and
NASA, qualification requirements other than QPL's, QML's
and QBL’s shall be examined and revalidated within 7 years
after establishment of the requirement under 9.202(a). Any
periods for which awaiver under 9.202(b) isin effect shall
be excluded in computing the 7 years within which review
and revalidation must occur.

9.203 QPL’s, QML’s, and QBL’s.

(a) Quadlification and listing in a QPL, QML, or QBL is
the process by which products are obtained from manufac-
turers or distributors, examined and tested for compliance
with specification requirements, or manufacturers or poten-
tia offerors, are provided an opportunity to demonstrate
their abilities to meet the standards specified for qualifica-
tion. The names of successful products, manufacturers, or
potential offerors are included on lists evidencing their sta-
tus. Generally, qualification is performed in advance and
independently of any specific acquisition action. After qual-
ification, the products, manufacturers, or potential offerors
are included in a Federal or Military QPL, QML, or QBL.
(See 9.202(a)(2) with regard to any product, manufacturer,
or potential offeror not yet included on an applicable list.)

(b) Specifications requiring a qualified product are
included in the following publications:

(1) GSA Index of Federa Specifications, Standards
and Commercial Item Descriptions, FPMR 101-29.1.

(2) Department of Defense Index of Specifications
and Standards.

(c) Instructions concerning qualification procedures are
included in the following publications:

(1) Federal Standardization Manual, FSPM-0001.
(2) Defense Standardization Manual 4120.3-M,
Chapter 1V, asamended by Military Standards 961 and 962.

(d) The publications listed in paragraphs (b) and (c) of
this section are sold to the public. The publicationsin para
graphs (b)(1) and (c)(1) of this section may be obtained
from the addressee in 11.201(d)(1). The publications in
paragraphs (b)(2) and (c)(2) of this section may be obtained
from the addressee in 11.201(d)(2).

9.204 Responsibilitiesfor establishment of a
qualification requirement.
The responsibilities of agency activities that establish
qualification requirements include the following:

(a8 Arranging publicity for the qualification require-
ments. If active competition on anticipated future
qualification requirements is likely to be fewer than two
manufacturers or the products of two manufacturers, the
activity responsible for establishment of the qualification
requirements must—

(1) Periodically furnish through the Governmentwide
point of entry (GPE) a notice seeking additional sources or
products for qualification unless the contracting officer
determines that such publication would compromise the
national security. When transmitting notices to the GPE,
contracting officers must direct the GPE to forward the
notice to the Commerce Business Daily (CBD) to satisfy the
requirements of 10 U.S.C. 2319(d)(1)(A) and 41 U.S.C.
253c(d)(1)(A).

(2) Bear the cost of conducting the specified testing
and evaluation (excluding the costs associated with produc-
ing the item or establishing the production, quality control,
or other system to be tested and evaluated) for a small busi-
ness concern or a product manufactured by a small business
concern which has met the standards specified for qualifi-
cation and which could reasonably be expected to compete
for a contract for that requirement. However, such costs
may be borne only if it is determined in accordance with
agency procedures that such additional qualified sources or
products are likely to result in cost savings from increased
competition for future requirements sufficient to amortize
the costs incurred by the agency within a reasonable period
of time, considering the duration and dollar value of antici-
pated future requirements. A prospective contractor
reguesting the United States to bear testing and evaluation
costs must certify asto its status as a small business concern
under Section 3 of the Small Business Act in order to
receive further consideration.

(b) Qualifying products that meet specification require-
ments.

(c) Listing manufacturers and suppliers whose products
are qualified in accordance with agency procedures.

(d) Furnishing QPL’s, QML’s, or QBL’s or the qualifica-
tion requirements themselves to prospective offerors and
the public upon request (see 9.202(a)(2)(i) above).

(e) Clarifying, as necessary, qualification requirements.

(f) In appropriate cases, when requested by the contract-
ing officer, providing concurrence in a decision not to
enforce a qualification requirement for a solicitation.

(g) Withdrawing or omitting qualification of a listed
product, manufacturer or offeror, as necessary.

(h) Advising persons furnished any list of products, man-
ufacturers or offerors meeting a qualification requirement
and suppliers whose products are on any such list that—

(1) The list does not constitute endorsement of the
product, manufacturer, or other source by the Government;
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(2) The products or sources listed have been qualified
under the latest applicable specification;

(3) The list may be amended without notice;

(4) Thelisting of a product or source does not release
the supplier from compliance with the specification; and

(5) Use of the list for advertising or publicity is per-
mitted. However, it must not be stated or implied that a
particular product or sourceis the only product or source of
that type qualified, or that the Government in any way rec-
ommends or endorses the products or the sources listed.

(i) Reexamining a qualified product or manufacturer
when—

(1) The manufacturer has modified its product, or
changed the material or the processing sufficiently so that
the validity of previous qudlification is questionable;

(2) The requirements in the specification have been
amended or revised sufficiently to affect the character of the
product; or

(3) It is otherwise necessary to determine that the
quality of the product is maintained in conformance with
the specification.

9.205 Opportunity for qualification before award.

(a) If an agency determines that a qualification require-
ment is necessary, the agency activity responsible for
establishing the requirement must urge manufacturers and
other potential sources to demonstrate their ability to meet
the standards specified for qualification and, when possible,
give sufficient time to arrange for qualification before
award. The responsible agency activity must, before estab-
lishing any qualification reguirement, furnish notice
through the GPE. When transmitting notices to the GPE,
contracting officers must direct the GPE to forward the
notice to the CBD to satisfy the requirements of 10 U.S.C.
2319(d)(1)(A) and 41 U.S.C. 253c(d)(1)(A). The notice
must include—

(1) Intent to establish a qualification requirement;

(2) The specification number and name of the prod-
uct;

(3) The name and address of the activity to which a
request for the information and opportunity described in
9.202(a)(2) should be submitted;

(4) The anticipated date that the agency will begin
awarding contracts subject to the qualification requirement;

(5) A precautionary notice that when a product is sub-
mitted for qualification testing, the applicant must furnish
any specific information that may be requested of the man-
ufacturer before testing will begin; and

(6) The approximate time period following submis-
sion of a product for qualification testing within which the
applicant will be notified whether the product passed or
failed the qualification testing (see 9.202(a)(4)).

(b) The activity responsible for establishing a qualifica-
tion requirement must keep any list maintained of those
already qualified open for inclusion of additional products,
manufacturers, or other potential sources, including eligible
products from designated countries under the terms of the
Trade Agreements Act (see Subpart 25.4).

9.206 Acquisitions subject to qualification
requirements.

9.206-1 General.

(a) Agencies may not enforce any QPL, QML, or QBL
without first complying with the requirements of 9.202(a).
However, qualification requirements themselves, whether
or not previously embodied in ain a QPL, QML, or QBL,
may be enforced without regard to 9.202(a) if they are in
either of the following categories:

(1) Any qualification requirement established by
statute prior to October 30, 1984, for civilian agencies (not
including NASA); or

(2) Any quadlification requirement established by
statute or administrative action prior to October 19, 1984,
for DOD or NASA. Qualification requirements established
after the above dates must comply with 9.202(a) to be
enforceable.

(b) Except when the agency head or designee determines
that an emergency exists, whenever an agency elects,
whether before or after award, not to enforce a qualification
requirement which it established, the requirement may not
thereafter be enforced unless the agency complies with
9.202(a).

(c) If aqualification requirement applies, the contracting
officer need consider only those offersidentified as meeting
the requirement or included on the applicable QPL, QML,
or QBL, unless an offeror can satisfactorily demonstrate to
the contracting officer that it or its product or its subcon-
tractor or its product can meet the standards established for
qualification before the date specified for award.

(d) If a product subject to a qualification requirement is
to be acquired as a component of an end item, the contract-
ing officer must ensure that al such components and their
qualification requirements are properly identified in the
solicitation since the product or source must meet the stan-
dards specified for qualification before award.
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the provision at 52.212-2, Evaluation— Commercial Items,
are in agreement.

(c) Select the offer that is most advantageous to the
Government based on the factors contained in the solicita
tion. Fully document the rationale for selection of the
successful offeror including discussion of any trade-offs
considered.

12.603 Streamlined solicitation for commercial items.
(@) When a written solicitation will be issued, the con-
tracting officer may use the following procedure to reduce
the time required to solicit and award contracts for the
acquisition of commercial items. This procedure combines
the synopsis required by 5.203 and the issuance of the solic-
itation into a single document. Section 5.207 limits
descriptions in the CBD to 12,000 textual characters
(approximately 3 1/2 single-spaced pages).
(b) When using the combined synopsig/solicitation pro-
cedure, the SF 1449 is not used for issuing the solicitation.
(c) To use these procedures, the contracting officer
shall—
(1) Prepare the synopsis as described at 5.207 for
items 1-16.
(2) In item 17, Description, include the following
additional information:

(i) The following statement:

This is a combined synopsis/solicitation for
commercial items prepared in accordance with the format in
Subpart 12.6, as supplemented with additional information
included in this notice. This announcement constitutes the
only solicitation; proposals are being requested and a writ-
ten solicitation will not be issued.

(if) The solicitation number and a statement that
the solicitation is issued as an invitation to bid (IFB),
request for quotation (RFQ) or request for proposal (RFP).

(iii) A statement that the solicitation document and
incorporated provisions and clauses are those in effect
through Federal Acquisition Circular .

(iv) A notice regarding any set-aside and the asso-
ciated NAICS code and small business size standard. Also
include a statement regarding the Small Business
Competitiveness Demonstration Program, if applicable.

(v) A list of contract line item number(s) and items,
guantities and units of measure, (including option(s), if
applicable).

(vi) Description of requirementsfor the itemsto be
acquired.

(vii) Date(s) and place(s) of delivery and accep-
tance and FOB point.

(viii) A statement that the provision at 52.212-1,
Instructionsto Offerors—Commercial, appliesto this acqui-
sition and a statement regarding any addenda to the
provision.

(ix) A statement regarding the applicability of the
provision at 52.212-2, Evaluation—Commercia Items, if
used, and the specific evaluation criteria to be included in
paragraph (&) of that provision. If thisprovision isnot used,
describe the evaluation procedures to be used.

(x) A statement advising offerors to include a com-
pleted copy of the provision a 52.212-3, Offeror
Representations and Certifications—Commercial Items,
with its offer.

(xi) A statement that the clause at 52.212-4,
Contract Terms and Conditions—Commercia ltems,
applies to this acquisition and a statement regarding any
addenda to the clause.

(xii) A statement that the clause at 52.212-5,
Contract Terms and Conditions Required To Implement
Statutes or Executive Orders—Commercial Items, applies
to this acquisition and a statement regarding which, if any,
of the additional FAR clauses cited in the clause are applic-
able to the acquisition.

(xiii) A statement regarding any additional contract
requirement(s) or terms and conditions (such as contract
financing arrangements or warranty requirements) determined
by the contracting officer to be necessary for this acquisition
and consistent with customary commercial practices.

(xiv) A statement regarding the Defense Priorities
and Allocations System (DPAS) and assigned rating, if
applicable.

(xv) A statement regarding any applicable
Numbered Notes.

(xvi) The date, time and place offers are due.

(xvii) The name and telephone number of theindi-
vidual to contact for information regarding the solicitation.

(3) Allow response time for receipt of offers asfollows:

(i) Because the synopsis and solicitation are con-
tained in a single document, it is not necessary to publicize a
separate synopsis 15 days before the issuance of the solicita-
tion.

(if) When using the combined synopsis and solicita:
tion, contracting officers must establish aresponse timein
accordance with 5.203(b) (but see 5.203(h)).

(4) Publicize amendments to solicitations in the same
manner astheinitia synopsisand solicitation.

* * *
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by proceeding with the work to the point where substantial
performance has occurred.

(c) If the Government issues an order resulting from a
guotation, the Government may (by written notice to the
supplier, at any time before acceptance occurs) withdraw,
amend, or cancdl its offer. (See 13.302-4 for procedures on
termination or cancellation of purchase orders.)

13.005 Federal Acquisition Streamlining Act of 1994
list of inapplicable laws.

(@) The following laws are inapplicable to al contracts
and subcontracts (if otherwise applicable to subcontracts) at
or below the simplified acquisition threshold:

(1) 41 U.SC. 57(a) and (b) (Anti-Kickback Act of
1986). (Only the requirement for the incorporation of the
contractor procedures for the prevention and detection of
violations, and the contractual requirement for contractor
cooperation in investigations are inapplicable.)

(2) 40 U.S.C. 270a (Miller Act). (Although the
Miller Act does not apply to contracts at or below the sim-
plified acquisition threshold, alternative forms of payment
protection for suppliers of labor and material (see 28.102)
are still required if the contract exceeds $25,000.)

(3) 40 U.S.C. 327 - 333 (Contract Work Hours and
Safety Standards Act—Overtime Compensation).

(4) 41 U.S.C. 701(a)(1) (Section 5152 of the Drug-
Free Workplace Act of 1988), except for individuals.

(5) 42 U.S.C. 6962 (Solid Waste Disposal Act). (The
requirement to provide an estimate of recovered material
utilized in contract performance does not apply unless the
contract value exceeds $100,000.)

(6) 10 U.S.C. 2306(b) and 41 U.S.C. 254(a)
(Contract Clause Regarding Contingent Fees).

(7) 10 U.S.C. 2313 and 41 U.S.C. 254(c) (Authority
to Examine Books and Records of Contractors).

(8) 10 U.S.C. 2402 and 41 U.S.C. 253g (Prohihition
on Limiting Subcontractor Direct Sales to the United
Stetes).

(99 15 U.S.C. 631 note (HUBZone Act of 1997),
except for 15 U.S.C. 657a(b)(2)(B), which is optiona for
the agencies subject to the requirements of the Act.

(b) The Federal Acquisition Regulatory (FAR) Council
will include any law enacted after October 13, 1994, that
sets forth policies, procedures, requirements, or restrictions
for the acquisition of property or services, on the list set
forth in paragraph (a) of thissection. The FAR Council may
make exceptions when it determines in writing that it isin
the best interest of the Government that the enactment
should apply to contracts or subcontracts not greater than
the simplified acquisition threshold.

(c) Theprovisions of paragraph (b) of this section do not
apply to laws that—

(1) Provide for crimina or civil penalties; or

(2) Specifically state that notwithstanding the lan-
guage of Section 4101, Public Law 103-355, the enactment
will be applicable to contracts or subcontracts in amounts
not greater than the simplified acquisition threshold.

(d) Any individual may petition the Administrator,
Office of Federal Procurement Policy (OFPP), to include
any applicable provision of law not included on the list set
forth in paragraph (@) of this section unlessthe FAR Council
has already determined in writing that the law is applicable.
The Administrator, OFPP, will include the law on the list in
paragraph (@) of this section unless the FAR Council makes
a determination that it is applicable within 60 days of
receiving the petition.

13.006 Inapplicable provisionsand clauses.

While certain statutes still apply, pursuant to Public Law
103-355, the following provisions and clauses are inapplic-
able to contracts and subcontracts at or below the simplified
acquisition threshold:

(8) 52.203-5, Covenant Against Contingent Fees.

(b) 52.203-6, Restrictions on Subcontractor Sales to the
Government.

(c) 52.203-7, Anti-Kickback Procedures.

(d) 52.215-2, Audits and Records—Negotiation.

(e) 52.222-4, Contract Work Hours and Safety
Standards A ct—Overtime Compensation.

(f) 52.223-6, Drug-Free Workplace, except for individu-
as.

(g) 52.223-9, Estimate of Percentage of Recovered
Material Content for EPA-Designated Products.

Subpart 13.1—Procedures

13.101 General.
(a8 In making purchases, contracting officers shall—

(1) Comply with the policy in 7.202 relating to eco-
nomic purchase quantities, when practicable;

(2) Satisfy the procedures described in Subpart 19.6
with respect to Certificates of Competency before rejecting
a quotation, oral or written, from a small business concern
determined to be nonresponsible (see Subpart 9.1); and

(3) Provide for the inspection of supplies or services
as prescribed in 46.404.

(b) In making purchases, contracting officers should—

(1) Include related items (such as small hardware
items or spare parts for vehicles) in one solicitation and
make award on an “al-or-none” or “multiple award” basis
provided suppliers are so advised when quotations or offers
are requested;

(2) Incorporate provisions and clauses by reference
in solicitations and in awards under requests for quotations,
provided the requirements in 52.102 are satisfied;
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(3) Make maximum effort to obtain trade and prompt
payment discounts (see 14.408-3). Prompt payment discounts
shall not be considered in the evaluation of quotations; and

(4) Usebulk funding to the maximum extent practica-
ble. Bulk funding is a system whereby the contracting officer
receives authorization from afiscal and accounting officer to
obligate funds on purchase documents against a specified
lump sum of funds reserved for the purpose for a specified
period of time rather than obtaining individual obligational
authority on each purchase document. Bulk funding is partic-
ularly appropriate if numerous purchases using the same type
of funds are to be made during a given period.

13.102 Sourcelist.

(8) Each contracting office should maintain a source list
(or lists, if more convenient). A list of new supply sources
may be obtained from the Procurement Marketing and Access
Network (PRO-Net) of the Small Business Administration.
The list should identify the status of each source (when the sta
tus is made known to the contracting office) in the following
categories.

(1) Small business.
(2) Small disadvantaged business.
(3) Women-owned small business.

(b) The status information may be used as the basis to
ensure that small business concerns are provided the maxi-
mum practicable opportunities to respond to solicitations
issued using simplified acquisition procedures.

13.103 Useof standing price quotations.

Authorized individuals do not have to obtain individual
quotations for each purchase. Standing price quotations may
be used if—

(8 Thepricing information is current; and

(b) The Government obtains the benefit of maximum dis-
counts before award.

13104 Promoting competition.

The contracting officer must promote competition to the
maximum extent practicable to obtain supplies and services
from the source whose offer is the most advantageous to the
Government, considering the administrative cost of the pur-
chese.

(8 The contracting officer must not—

(1) Solicit quotations based on persona preference; or
(2) Restrict solicitation to suppliers of well-known and
widely distributed makes or brands.

(b) If using simplified acquisition procedures and neither
using FACNET nor providing access to the notice of proposed
contract action and solicitation information through the
Governmentwide point of entry (GPE), maximum practicable
competition ordinarily can be obtained by soliciting quota-
tions or offers from sourceswithin thelocal trade area. Unless
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the contract action requires synopsis pursuant to 5.101 and an
exception under 5.202 is hot applicable, consider solicitation
of at least three sources to promote competition to the maxi-
mum extent practicable. Whenever practicable, request
quotations or offers from two sources not included in the pre-
vious solicitation.

13.105 Synopsisand posting requir ements.
(@ The contracting officer must comply with the public |
display and synopsis requirements of 5.101 and 5.203
unless—
(2)(i) FACNET isused for an acquisition at or below
the simplified acquisition threshold; or
(ii) The GPE iis used at or below the simplified acqui- |
sition threshold for providing widespread public notice of
acquisition opportunities and offerors are provided a means of
responding to the solicitation electronicaly; or
(2) Anexceptionin 5.202 applies.

(b) When acquiring commercia items, the contracting
officer may use acombined synopsisand solicitation. Inthese |
cases, a separate solicitation is not required. The contracting
officer must include enough information to permit suppliersto
develop quotations or offers.

13.106 Soliciting competition, evaluation of quotations
or offers, award and documentation.

13.106-1 Saliciting competition.

(8 Condiderations. In soliciting competition, the con-
tracting officer shall consider the guidance in 13.104 and the
following before requesting quotations or offers:

(1)(i)) The nature of the article or service to be pur-
chased and whether it is highly competitive and readily
available in several makes or brands, or is relatively noncom-
petitive.

(i) An electronic commerce method that employs
widespread electronic public noticeis not available; and

(iii) Theurgency of the proposed purchase.

(iv) Thedollar value of the proposed purchase.

(v) Past experience concerning specific dealers
prices.

(2) When soliciting quotations or offers, the contracting
officer shall notify potential quoters or offerors of the basison
which award will be made (price alone or price and other fac-
tors, e.g., past performance and quality). Contracting officers
are encouraged to use best value. Solicitations are not
required to state the relative importance assigned to each eval-
uation factor and subfactor, nor are they required to include
subfactors.

(b) Soliciting from a single source. (1) For purchases
not exceeding the simplified acquisition threshold, contract-
ing officers may solicit from one source if the contracting
officer determines that the circumstances of the contract
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14.203-2 Dissemination of information concerning
invitationsfor bids.

(a) Procedures concerning display of invitations for bids
in a public place, information releases to newspapers and
trade journals, paid advertisements, and synopsizing
through the Governmentwide point of entry (GPE) are set
forth in 5.101 and Subpart 5.2.

(b) For procedures that apply to publicizing notices
through the GPE to determine whether commercial sources
are available, as prescribed by OMB Circular A-76, see
5.205(e) and 7.303(b).

14.203-3 Master solicitation.

The master solicitation is provided to potential sources
who are requested to retain it for continued and repetitive
use. Individual solicitations must reference the date of the
current master solicitation and identify any changes. The
contracting officer must—

(8) Make available copies of the master solicitation on
regquest; and

(b) Provide the cognizant contract administration activity
acurrent copy of the master solicitation.

14.204 Records of invitations for bids and records of
bids.

(a) Each contracting office shall retain a record of each
invitation that it issues and each abstract or record of bids.
Contracting officers shall review and utilize the information
available in connection with subsequent acquisitions of the
same or similar items.

(b) Thefilefor each invitation shall show the distribution
that was made and the date the invitation was issued. The
names and addresses of prospective bidders who requested
the invitation and were not included on the original solicita:
tion list shall be added to the list and made a part of the
record.

14.205 Solicitation mailing lists.

14.205-1 Establishment of lists.

(a) Solicitation mailing lists shall be established by con-
tracting activities to assure access to adequate sources of
supplies and services. Thisrule need not be followed; how-
ever, when (1) the requirements of the contracting office can
be obtained through use of simplified acquisition proce-
dures (see Part 13); (2) the requirements are nonrecurring;
or (3) electronic commerce methods are used that transmit
solicitations or notices of procurement opportunities auto-
matically to all interested sources. Lists may be established
as acentral list for use by all contracting offices within the
contracting activity, or aslocal lists maintained by each con-
tracting office.

(b) All eligible and qualified concerns that have submit-
ted solicitation mailing list applications, or that the
contracting office considers capable of filling the require-
ments of a particular acquisition, shall be placed on the
appropriate solicitation mailing list. (See also 5.403(b).)
Planned producers under the Industrial Preparedness
Planning Program shall be included on lists for their
planned items. Prospective bidders shall be notified that
they have been added to solicitation mailing lists in accor-
dance with agency procedures. The issuance of a
solicitation within a reasonable time may be considered
appropriate notification. Applicants shall be notified if they
do not meet the criteria for placement on the list.

(c) The names of prospective bidders who are furnished
invitationsin response to their requests shall be added to the
list of those initially mailed copies of a particular solicita:
tion, so that they will be furnished copies of any solicitation
amendments, etc. However, when it is known that the
request was made by a person or an organization that is
known not to be a prospective bidder, no entry shal be
made on the list.

(d)(1) Standard Form 129, Solicitation Mailing List
Application, shall be used for obtaining information needed
to establish and maintain lists. Supplemental information,
where required, may be obtained as specified in agency
implementing regulations.

(2) The application shall be submitted and signed by
the supplier, as distinguished from an agent of the sup-
plier. However, suppliers are not precluded from
designating, in the Standard Form 129, their agentsto
receive solicitations.

(3) In order to enable suppliers to indicate readily the
items on which they will generaly desire to submit bids,
there shall be attached to Standard Form 129 forwarded to
suppliers for completion, alist of items, or item groups, or
an index to such listing of the items, acquired by the con-
tracting activity maintaining the list, which are considered
applicable to the supplier’s type of business.

(e) Business concerns listed on solicitation mailing lists
shall be identified by size in accordance with 19.102. Size
status should be established before listing a business con-
cern on a list. Disadvantaged and women-owned business
concern designations shall be shown on the list whenever
noted on the Standard Form 129 submitted by a particular
concern.

14.205-2 Removal of names from solicitation mailing
lists.
(a) The name of each concern failing to either (1) submit
a bid, (2) respond to a presolicitation notice (see 14.205-
4(c)), or (3) otherwise respond to an invitation for bids may
be removed from the solicitation mailing list without notice
to the concern. However, the removal shall be limited to the
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items involved in the invitation or notice. When a concern
fails to respond to two consecutive invitations or presolici-
tation notices, its name shall be removed from the list to the
extent indicated in this paragraph. However, in individua
cases, concerns failing to respond may be retained on alist
if retention is in the best interest of the Government. Both
actual bids and written requests for retention on the lists
shall be deemed to be “responses’ to invitations for bids or
presolicitation notices. If this procedure results in limited
solicitation mailing lists, the contracting officer should
request an explanation from the concerns that did not
respond.

(b) Concerns that have been debarred from Government
contracts or otherwise determined to be ingligible to receive
an award shall be removed from solicitation mailing lists to
the extent required by the debarment, suspension, or other
determination of ineligibility.

14.205-3 Reinstatement on solicitation mailing lists.

Concerns that have been removed from solicitation mail-
ing lists may be reinstated (a) upon written request, (b) by
filing a new application on Standard Form 129, or (c) by the
submission of a bid. Debarred or suspended firms shall not
be reinstated during the period of a debarment or suspen-
sion.

14.205-4 Excessively long solicitation mailing lists.

(a) General. Salicitation mailing lists should be used to
promote competition commensurate with the dollar value of
the proposed contract. As much of the solicitation mailing
list shall be used as is compatible with efficiency and econ-
omy in securing competition. Where the number of bidders
on amailing list is excessive in relation to a specific acqui-
sition, the list may be reduced consistent with this paragraph
and paragraphs (b) and (c) of this subsection. Nonetheless,
solicitations should be furnished to others upon request, in
accordance with 5.102. Also, bids shall not be disregarded
merely because the bidder was not formally invited to bid.

(b) Rotation of lists. By using different portions of alist
for separate acquisitions, solicitation mailing lists may be
rotated. However, considerable judgment must be exercised
in determining whether the size of the acquisition justifies
the rotation. The use of a presolicitation notice (see para-
graph (c) of this subsection), time permitting, also should be
considered. In rotating a list, the interests of small, small
disadvantaged, and women-owned small businesses (see
19.202-4) shall be considered. Whenever a list is rotated,
bids shall be solicited from (1) the previously successful
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bidder, (2) prospective suppliers who have been added to
the solicitation mailing list since the last solicitation, and (3)
concerns on the segment of the list selected for use in a par-
ticular acquisition. However, the rule does not apply when
such action would be precluded by use of a total set-aside
(see Part 19).

(c) Presolicitation notices. Inlieu of initialy forwarding
complete bid sets, the contracting officer may send preso-
licitation notices to concerns on the solicitation mailing list.
The notice shall (1) specify the final date for receipt of
requests for a complete bid set, (2) briefly describe the
requirement and furnish other essential information to
enable concerns to determine whether they have an interest
in the invitation, and (3) notify concerns that, if no bid isto
be submitted, they should advise the issuing office in writ-
ing if future invitations are desired for the type of supplies
or services involved. Drawings, plans, and specifications
normally will not be furnished with the presolicitation
notice. The return date of the notice must be sufficiently in
advance of the mailing date of the invitation for bids to per-
mit an accurate estimate of the number of bid sets required.
Bid sets shall be sent to concerns that request them in
response to the notice. This procedure is particularly suit-
able when invitations for bids and solicitation mailing lists
are lengthy.

14.205-5 Release of solicitation mailing lists.

(a) Contracting activities shall make the central and local
solicitation mailing lists established under this part available
to the public in response to written requests made in accor-
dance with agency regulations implementing Subpart 24.2.

(b) When invitations for bids for construction contracts
have been issued, trade journals, prospective subcontrac-
tors, material suppliers, bidders, and others having a bona
fide interest will be supplied upon request with alist of all
prospective bidders furnished copies of the plans and spec-
ifications. Contracting offices may require written requests
and establish appropriate procedures.

14.206 [Reserved]
14.207 Pre-bid conference.

A pre-bid conference may be used, generally in a com-
plex acquisition, as a means of briefing prospective bidders
and explaining complicated specifications and requirements
to them as early as possible after the invitation has been
issued and before the bids are opened. It shall never be used
as a substitute for amending a defective or ambiguous invi-
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(i) Offerors should submit proposals that are
acceptable without additional explanation or information,

(if) The Government may make afinal determina-
tion regarding a proposal’ s acceptability solely on the basis
of the proposal as submitted; and

(iii) The Government may proceed with the second
step without requesting further information from any
offeror; however, the Government may request additional
information from offerors of proposals that it considers rea-
sonably susceptible of being made acceptable, and may
discuss proposals with their offerors.

(9) A statement that a notice of unacceptability will be
forwarded to the offeror upon completion of the proposa
evaluation and final determination of unacceptability.

(10) A statement either that only one technical pro-
posa may be submitted by each offeror or that multiple
technical proposals may be submitted. When specifications
permit different technical approaches, it is generally in the
Government’s interest to authorize multiple proposals. If
multiple proposals are authorized, see 14.201-6(s).

(b) Information on delivery or performance requirements
may be of assistance to bidders in determining whether or
not to submit a proposal and may be included in the request.
The request shall also indicate that the information is not
binding on the Government and that the actual delivery or
performance requirements will be contained in the invita-
tion issued under step two.

(c) Upon receipt, the contracting officer shall—

(1) Safeguard proposals against disclosure to unau-
thorized persons;

(2) Accept and handle data marked in accordance with
15.609 as provided in that section; and

(3) Remove any reference to price or cost.

(d) The contracting officer shall establish a time period
for evaluating technical proposals. The period may vary
with the complexity and number of proposals involved.
However, the evaluation should be completed quickly.

(e)(1) Evaluations shall be based on the criteria in the
request for proposal's but not consideration of responsibility
as defined in 9.1, Proposals, shall be categorized as—

(i) Acceptable;

(ii) Reasonably susceptible of being made accept-
able; or

(i) Unacceptable.

(2) Any proposal which modifies, or fails to conform
to the essential requirements or specifications of, the request
for technical proposals shall be considered nonresponsive
and categorized as unacceptable.

(F)(1) The contracting officer may proceed directly with
step two if there are sufficient acceptable proposals to
ensure adequate price competition under step two, and if
further time, effort and delay to make additional proposals

* * *

acceptable and thereby increase competition would not be
in the Government’ s interest. If thisis not the case, the con-
tracting officer shall request bidders whose proposals may
be made acceptable to submit additional clarifying or sup-
plementing information. The contracting office shall
identify the nature of the deficiencies in the proposal or the
nature of the additional information required. The contract-
ing officer may also arrange discussions for this purpose.
No proposal shall be discussed with any offeror other than
the submitter.

(2) Ininitiating requests for additional information, the
contracting officer shall fix an appropriate time for bidders
to conclude discussions, if any, submit all additional infor-
mation, and incorporate such additional information as part
of their proposals submitted. Such time may be extended in
the discretion of the contracting officer. If the additional
information incorporated as part of a proposal within the
final time fixed by the contracting officer establishes that the
proposal is acceptable, it shall be so categorized. Otherwise,
it shall be categorized as unacceptable.

(g) When a technical proposal is found unacceptable
(either initially or after clarification), the contracting officer
shall promptly notify the offeror of the basis of the determi-
nation and that a revision of the proposal will not be
considered. Upon written request, the contracting officer shall
debrief unsuccessful offerors (see 15.505 and 15.506).

(h) Late technical proposals are governed by 15.208 (b),
(c), and (f).

(i) If it is necessary to discontinue two-step sealed bid-
ding, the contracting officer shall include a statement of the
facts and circumstances in the contract file. Each offeror
shall be notified in writing. When step one results in no
acceptable technical proposal or only one acceptable tech-
nical proposal, the acquisition may be continued by
negotiation.

14.503-2 Step two.
(a) Sealed bidding procedures shall be followed except
that invitations for bids shall—
(1) Beissued only to those offerors submitting accept-
able technical proposalsin step one;
(2) Include the provision prescribed in 14.201-6(t);
(3) Prominently state that the bidder shall comply
with the specifications and the bidder's technical proposal;
and
(4) Not be synopsized through the Governmentwide
point of entry (GPE) as an acquisition opportunity nor pub-
licly posted (see 5.101(a)).
(b) The names of firms that submitted acceptable pro-
posals in step one will be listed through the GPE for the
benefit of prospective subcontractors (see 5.207(b)(1)).

* * *
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17.505

17.503 Determinationsand findings requirements.

(a) Each Economy Act order shall be supported by a
Determination and Finding (D&F). The D&F shal state
that—

(1) Use of an interagency acquisition is in the best
interest of the Government; and

(2) The supplies or services cannot be obtained as
conveniently or economically by contracting directly with a
private source.

(b) If the Economy Act order requires contracting action
by the servicing agency, the D& F shall also include a state-
ment that at least one of the following circumstances is
applicable—

(1) The acquisition will appropriately be made under
an existing contract of the servicing agency, entered into
before placement of the order, to meet the requirements of
the servicing agency for the same or similar supplies or ser-
vices;

(2) The servicing agency has capabilities or expertise
to enter into a contract for such supplies or services which
is not available within the requesting agency; or

(3) The servicing agency is specifically authorized by
law or regulation to purchase such supplies or services on
behalf of other agencies.

(c) The D& F shall be approved by a contracting officer
of the requesting agency with authority to contract for the
supplies or servicesto be ordered, or by another official des-
ignated by the agency head, except that, if the servicing
agency is not covered by the Federal Acquisition
Regulation, approval of the D&F may not be delegated
below the senior procurement executive of the requesting

agency.

17.504 Ordering procedures.

(a) Before placing an Economy Act order for supplies or
services with another Government agency, the requesting
agency shall make the D&F required in 17.503. The ser-
vicing agency may require a copy of the D&F to be
furnished with the order.

(b) The order may be placed on any form or document
that is acceptable to both agencies. The order should
include—

(1) A description of the supplies or services required;

(2) Delivery requirements;

(3) A funds citation;

(4) A payment provision (see 17.505); and

(5) Acquisition authority as may be appropriate (see
17.504(d)).

(c) The requesting and servicing agencies should agree to
procedures for the resolution of disagreements that may
arise under interagency acquisitions, including, in appropri-
ate circumstances, the use of athird-party forum. If athird

party is proposed, consent of the third party should be
obtained in writing.

(d) When an interagency acquisition requires the servic-
ing agency to award a contract, the following procedures
also apply:

(1) If ajustification and approval or a D&F (other
than the regquesting agency's D&F required in 17.503) is
required by law or regulation, the servicing agency shall
execute and issue the justification and approval or D&F
The requesting agency shall furnish the servicing agency
any information needed to make the justification and
approval or D&F.

(2) The requesting agency shall also be responsible
for furnishing other assistance that may be necessary, such
as providing information or special contract terms needed to
comply with any condition or limitation applicable to the
funds of the requesting agency.

(3) The servicing agency is responsible for compli-
ance with al other lega or regulatory requirements
applicable to the contract, including (i) having adequate
statutory authority for the contractual action, and (ii) com-
plying fully with the competition requirements of Part 6
(see 6.002). However, if the servicing agency is not subject
to the Federal Acquisition Regulation, the requesting
agency shall verify that contracts utilized to meet its
requirements contain provisions protecting the Government
from inappropriate charges (for example, provisions man-
dated for FAR agencies by Part 31), and that adequate
contract administration will be provided.

(e) Nonsponsoring Federal agencies may use a Federally
Funded Research and Devel opment Center (FFRDC) only if
the terms of the FFRDC's sponsoring agreement permit
work from other than a sponsoring agency. Work placed
with the FFRDC is subject to the acceptance by the sponsor
and must fall within the purpose, mission, general scope of
effort, or special competency of the FFRDC. (See 35.017;
see also 6.302 for procedures to follow where using other
than full and open competition.) The nonsponsoring agency
shall provide to the sponsoring agency necessary documen-
tation that the requested work would not place the FFRDC
in direct competition with domestic private industry.

17505 Payment.

(a) The servicing agency may ask the requesting agency,
in writing, for advance payment for al or part of the esti-
mated cost of furnishing the supplies or services.
Adjustment on the basis of actual costs shall be made as
agreed to by the agencies.

(b) If approved by the servicing agency, payment for
actual costs may be made by the requesting agency after the
supplies or services have been furnished.
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(c) Bills rendered or requests for advance payment shall
not be subject to audit or certification in advance of pay-
ment.

(d) If the Economy Act order requires use of a contract
by the servicing agency, then in no event shall the servicing
agency require, or the requiring agency pay, any fee or
charge in excess of the actual cost (or estimated cost if the
actual cost is not known) of entering into and administering
the contract or other agreement under which the order is
filled.

Subpart 17.6—Management and Operating
Contracts

17.600 Scope of subpart.

This subpart prescribes policies and procedures for man-
agement and operating contracts for the Department of
Energy and any other agency having requisite statutory
authority.

17.601 Definition.

“Management and operating contract” means an agree-
ment under which the Government contracts for the
operation, maintenance, or support, on its behalf, of a
Government-owned or -controlled research, development,
special production, or testing establishment wholly or prin-
cipally devoted to one or more major programs of the
contracting Federal agency.

17.602 Policy.

(a) Heads of agencies, with requisite statutory author-
ity,may determine in writing to authorize contracting
officers to enter into or renew any management and operat-
ing contract in accordance with the agency’'s statutory
authority, or the Competition in Contracting Act of 1984,
and the agency’ s regulations governing such contracts. This
authority shall not be delegated. Every contract so autho-
rized shall show its authorization upon its face.

(b) Agencies may authorize management and operating
contracts only in a manner consistent with the guidance of
this subpart and only if they are consistent with the situa-
tions described in 17.604.

(c) Within 2 years of the effective date of this regulation,
agencies shall review their current contractual arrangements
in the light of the guidance of this subpart, in order to—

(2) Identify, modify as necessary, and authorize man-
agement and operating contracts; and

(2) Modify as necessary or terminate contracts not so
identified and authorized, except that any contract with less
than 4 years remaining as of the effective date of this regu-
lation need not be terminated, nor need it be identified,
modified, or authorized unlessit is renewed or its terms are
substantially renegotiated.
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17.603 Limitations.

(@) Management and operating contracts shall not be
authorized for—

(1) Functions involving the direction, supervision, or
control of Government personnel, except for supervision
incidental to training;

(2) Functions involving the exercise of police or reg-
ulatory powers in the name of the Government, other than
guard or plant protection services;

(3) Functions of determining basic Government poli-
cies;

(4) Day-to-day staff or management functions of the
agency or of any of its elements; or

(5) Functions that can more properly be accomplished
in accordance with Subpart 45.3, Providing Government
Property to Contractors.

(b) Since issuance of an authorization under 17.602(a) is
deemed sufficient proof of compliance with paragraph (a)
immediately above, nothing in paragraph (a) immediately
above shall affect the validity or legality of such an autho-
rization.

(c) For use of project labor agreements, see 36.202(d). I

17.604 ldentifying management and
contracts.

A management and operating contract is characterized
both by its purpose (see 17.601) and by the special relation-
ship it creates between Government and contractor. The
following criteria can generally be applied in identifying
management and operating contracts:

(a) Government-owned or -controlled facilities must be
utilized; for instance—

() In the interest of national defense or mobilization
readiness;

(2) To perform the agency’s mission adequately; or

(3) Because private enterprise is unable or unwilling
to use its own facilities for the work.

(b) Because of the nature of the work, or because it isto
be performed in Government facilities, the Government
must maintain a special, close relationship with the contrac-
tor and the contractor’s personnel in various important areas
(e.g., safety, security, cost control, site conditions).

(c) The conduct of the work is wholly or at least sub-
stantially separate from the contractor’s other business, if
any.

(d) The work is closely related to the agency’s mission
and is of a long-term or continuing nature, and there is a
need—

(1) To ensure its continuity; and

(2) For specia protection covering the orderly transi-
tion of personnel and work in the event of a change in
contractors.

operating
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(b) Before issuing solicitations, make every reasonable
effort to find additional small business concerns, unlesslists
are already excessively long and only some of the concerns
on the list will be solicited. This effort should include con-
tacting the agency SBA procurement center representative,
or if thereis none, the SBA.

(c) Publicize solicitations and contract awards through
the Governmentwide point of entry (see Subparts 5.2 and
5.3).

19.202-3 Equal low bids.

In the event of equal low bids (see 14.408-6), awards
shall be madefirst to small business concernswhich are also
labor surplus area concerns, and second to small business
concerns which are not a so labor surplus area concerns.

19.202-4 Solicitation.

The contracting officer must encourage maximum
response to solicitations by small business, veteran-owned
small business, service-disabled veteran-owned small busi-
ness, HUBZone small business, small disadvantaged
business, and women-owned small business concerns by
taking the following actions:

(a) Allow the maximum amount of time practicable for
the submission of offers.

(b) Furnish specifications, plans, and drawings with
solicitations, or furnish information asto where they may be
obtained or examined.

(c) Send solicitations to—

(1) All small business concerns on the solicitation
mailing list; or

(2) A pro rata number of small business concerns
when less than a complete list is used.

(d) Provide to any small business concern, upon its
request, a copy of bid sets and specifications with respect to
any contract to be let, the name and telephone number of an
agency contact to answer questions related to such prospec-
tive contract and adequate citations to each major Federal
law or agency rule with which such business concern must
comply in performing such contract other than laws or
agency rules with which the small business must comply
when doing business with other than the Government.

19.202-5 Data collection and reporting requirements.

Agencies must measure the extent of small business par-
ticipation in their acquisition programs by taking the
following actions:

(8 Reguire each prospective contractor to represent
whether it is a small business, veteran-owned small busi-
ness, service-disabled veteran-owned small business,
HUBZone small business, small disadvantaged business, or

women-owned small business concern (see the provision at
52.219-1, Small Business Program Representations).

(b) Accurately measure the extent of participation by
small business, veteran-owned small business, service-dis-
abled veteran-owned small business, HUBZone small
business, small disadvantaged business, and women-owned
small business concerns in Government acquisitions in
terms of the total value of contracts placed during each fis-
cal year, and report datato the SBAat the end of each fiscal
year (see Subpart 4.6).

19.202-6 Determination of fair market price.

(a) The fair market price shall be the price achieved in
accordance with the reasonable price guidelines in 15.404-
1(b) for—

(1) Total and partia small business set-asides (see
Subpart 19.5);

(2) HUBZone set-asides (see Subpart 19.13);

(3) Contracts utilizing the price evaluation adjustment
for small disadvantaged business concerns (see Subpart
19.11); and

(4) Contracts utilizing the price evaluation preference
for HUBZone small business concerns (see Subpart 19.13).

(b) For 8(a) contracts, both with respect to meeting the
requirement at 19.806(b) and in order to accurately estimate
the current fair market price, contracting officers shall fol-
low the procedures at 19.807.

Subpart 19.3—Determination of Small
Business Statusfor Small Business Programs

19.301 Representation by the offeror.

(@) To be dligible for award as a small business, an
offeror must represent in good faith that it is a small busi-
ness at the time of its written representation. An offeror may
represent that it is a small business concern in connection
with a specific solicitation if it meets the definition of a
small business concern applicable to the solicitation and has
not been determined by the Small Business Administration
(SBA) to be other than a small business.

(b) The contracting officer shall accept an offeror’s rep-
resentation in a specific bid or proposal that it is a small
business unless (1) another offeror or interested party chal-
lenges the concern’ s small business representation or (2) the
contracting officer has a reason to question the representa
tion. Challenges of and questions concerning a specific
representation shall be referred to the SBA in accordance
with 19.302.

(c) An offeror’s representation that it is a small business
isnot binding on the SBA. If an offeror’s small business sta
tus is challenged, the SBA will evaluate the status of the
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concern and make a determination, which will be binding
on the contracting officer, as to whether the offeror is a
small business. A concern cannot become eligible for a spe-
cific award by taking action to meet the definition of asmall
business concern after the SBAhas determined that it is not
asmall business.

(d) If the SBA determines that the status of a concern as
asmall business, veteran-owned small business, HUBZone
small business, small disadvantaged business, or women-
owned small business has been misrepresented in order to
obtain a set-aside contract, an 8(a) subcontract, a subcon-
tract that is to be included as part or al of agoal contained
in a subcontracting plan, or a prime or subcontract to be
awarded as aresult, or in furtherance of any other provision
of Federal law that specifically references Section 8(d) of
the Small Business Act for a definition of program eligibil-
ity, the SBAmay take action as specified in Section 16(d) of
the Act. If the SBAdeclines to take action, the agency may
initiate the process. The SBA's regulations on penalties for
misrepresentations and false statements are contained in 13
CFR 124.6.

19.302 Protesting a small business representation.

(a) An offeror, the SBA, or another interested party may
protest the small business representation of an offeror in a
specific offer. However, for competitive 8(a) contracts, the
filing of a protest is limited to an offeror, the contracting
officer, or the SBA.

(b) Any time after offers are opened, the contracting offi-
cer may question the small business representation of any
offeror in a specific offer by filing a contracting officer’'s
protest (see paragraph (c) below).

(©)(1) Any contracting officer who receives a protest,
whether timely or not, or who, as the contracting officer,
wishes to protest the small business representation of an
offeror, shall promptly forward the protest to the SBA
Government Contracting Area Office for the geographical
areawhere the principal office of the concern in question is
located.

(2) The protest, or confirmation if the protest was ini-
tiated orally, shall be in writing and shall contain the basis
for the protest with specific, detailed evidence to support the
allegation that the offeror is not small. The SBAwill dismiss
any protest that does not contain specific grounds for the
protest.

(d) In order to affect aspecific solicitation, a protest must
betimely. SBA's regulations on timeliness are contained in
13 CFR 121.1004. SBA's regulations on timeliness related
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to protests of disadvantaged status are contained in 13 CFR
124, Subpart B.

(1) To be timely, a protest by any concern or other
interested party must be received by the contracting officer
(see (d)(2)(i) and (ii) of this section) by the close of business
of the 5th business day after bid opening (in sealed bid
acquisitions) or receipt of the special notification from the
contracting officer that identifies the apparently successful
offeror (in negotiated acquisitions) (see 15.503(a)(2)).

(i) A protest may be made oraly if it is confirmed
in writing either within the 5-day period or by letter post-
marked no later than 1 business day after the oral protest.

(i) A protest may be made in writing if it is deliv-
ered to the contracting officer by hand, telegram, or letter
postmarked within the 5-day period.

(2) A contracting officer’s protest is always consid-
ered timely whether filed before or after award.

(3) A protest under a MultipleAward Schedule will be
timely if received by SBAat any time prior to the expiration
of the contract period, including renewals.

(e) Upon receipt of a protest from or forwarded by the
Contracting Office, the SBA will—

(1) Notify the contracting officer and the protester of
the date it was received, and that the size of the concern
being challenged is under consideration by the SBA; and

(2) Furnish to the concern whose representation is
being protested a copy of the protest and a blank SBAForm
355, Application for Small Business Determination, by cer-
tified mail, return receipt requested.

(f) Within 3 business days after receiving a copy of the
protest and the form, the challenged offeror must file with the
SBA a completed SBA Form 355 and a statement answering
the alegations in the protest, and furnish evidence to support
its position. If the offeror does not submit the required mate-
rial within the 3 business days or another period of time
granted by the SBA, the SBAmay assume that the disclosure
would be contrary to the offeror’ s interests.

(9)(1) Within 10 business days after receiving a protest,
the challenged offeror’s response, and other pertinent infor-
mation, the SBA will determine the size status of the
challenged concern and notify the contracting officer, the
protester, and the challenged offeror of its decision by certi-
fied mail, return receipt requested.

(2) The SBA Government Contracting Area Director,
or designee, will determine the small business status of the
questioned bidder or offeror and notify the contracting offi -
cer and the bidder or offeror of the determination. Award
may be made on the basis of that determination. This deter-
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19.804-2 Agency offering.

(8 After completing its evaluation, the agency must
notify the SBA of the extent of its plans to place 8(a) con-
tracts with the SBAfor specific quantities of items or work.
The notification must identify the time frames within which
prime contract and subcontract actions must be completed
in order for the agency to meet itsresponsibilities. The noti-
fication must also contain the following information
applicable to each prospective contract:

(1) A description of the work to be performed or
items to be delivered, and a copy of the statement of work,
if available.

(2) The estimated period of performance.

(3) The NAICS code that applies to the principal
nature of the acquisition.

(4) The anticipated dollar value of the requirement,
including options, if any.

(5) Any special restrictions or geographica limita-
tions on the requirement (for construction, include the
location of the work to be performed).

(6) Any special capabilities or disciplines needed for
contract performance.

(7) The type of contract anticipated.

(8) Theacquisition history, if any, of the requirement,
including the names and addresses of any small business
contractors that have performed this requirement during the
previous 24 months.

(9) A statement that prior to the offering no solicita
tion for the specific acquisition has been issued as a small
business or HUBZone set-aside and that no other public
communication (such as a notice through the
Governmentwide point of entry (GPE)) has been made
showing the contracting agency’ s clear intention to set-aside
the acquisition for small business or HUBZone small busi-
Ness concerns.

(10) Identification of any particular 8(a) concern des
ignated for consideration, including a brief justification,
such as—

(i) The8(a) concern, through its own efforts, mar-
keted the requirement and caused it to be reserved for the
8(a) Program; or

(if) Theacquisitionisafollow-on or renewal con-
tract and the nominated concern is the incumbent.

(11) Bonding requirements, if applicable.

(12) Identification of all known 8(a) concerns, includ-
ing HUBZone 8(a) concerns, that have expressed an interest
in being considered for the specific requirement.

(13) Identification of all SBA field offices that have
asked for the acquisition for the 8(a) Program.

(14) Arequest, if appropriate, that a requirement with
an estimated contract value under the applicable competi-
tive threshold be awarded as an 8(a) competitive contract
(see 19.805-1(d)).

(15) A request, if appropriate, that a requirement with
a contract value over the applicable competitive threshold
be awarded as a sole source contract (see 19.805-1(b)).

(16) Any other pertinent and reasonably available
data.

(b)(1) An agency offering a construction requirement
should submit it to the SBA District Office for the geo-
graphical area where the work is to be performed.

(2) Sole sourcerequirements, other than construction,
should be forwarded directly to the district office that ser-
vices the nominated firm. If the contracting officer is not
nominating a specific firm, the offering letter should be for-
warded to the district office servicing the geographical area
in which the contracting office is located.

(c) All requirementsfor 8(a) competition, other than con-
struction, should be forwarded to the district office
servicing the geographical area in which the contracting
office is located. All requirements for 8(a) construction
competition should be forwarded to the district office ser-
vicing the geographical area in which al or the major
portion of the construction isto be performed. All require-
ments, including construction, must be synopsized through
the GPE. For construction, the synopsis must include the
geographical area of the competition set forth in the SBA's
acceptance | etter.

19.804-3 SBA acceptance.

(@) Upon receipt of the contracting agency’s offer, the
SBA will determine whether to accept the requirement for
the 8(a) Program. The SBA's decision whether to accept the
requirement will be transmitted to the contracting agency in
writing within 10 working days of receipt of the offer if the
contract islikely to exceed the simplified acquisition thresh-
old and within 2 days of receipt if the contract is at or below
the simplified acquisition threshold. The contracting agency
may grant an extension of these time periods. If SBA does
not respond to an offering letter within 10 days, the con-
tracting activity may seek SBA's acceptance through the
Associate Administrator (AA)/8(a)BD.

(b) If the acquisition is accepted as a sole source, the
SBA will advise the contracting activity of the 8(a) firm
selected for negotiation. Generally, the SBA will accept a
contracting activity's recommended source.

(c) For acquisitions not exceeding the simplified acqui-
sition threshold, when the contracting activity makes an
offer to the 8(a) Program on behalf of a specific 8(a) firm
and does not receive a reply to its offer within 2 days, the
contracting activity may assume the offer is accepted and
proceed with award of an 8(a) contract.

(d) As part of the acceptance process, SBA will review
the appropriateness of the NAICS code designation
assigned to the requirement by the contracting activity.
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| (1) SBAwill not challenge the NAICS code assigned
to the requirement by the contracting activity if it is reason-
I able, even though other NAICS codes may aso be
reasonable.
(2) If SBA and the contracting activity are unable to
| agree on a NAICS code designation for the requirement,
SBA may refuse to accept the requirement for the 8(a)
Program, appeal the contracting officer’s determination to
the head of the agency pursuant to 19.810, or appea the
I NAICS code designation to the SBAOffice of Hearings and
Appeals under Subpart C of 13 CFR part 134.

19.804-4 Repetitive acquisitions.

In order for repetitive acquisitions to be awarded through
the 8(a) Program, there must be separate offers and accep-
tances. This allows the SBA to determine—

(a) Whether the requirement should be a competitive 8(a)
award;

(b) A nominated firm’s eligibility, whether or not it isthe
same firm that performed the previous contract;

(c) The effect that contract award would have on the
equitable distribution of 8(a) contracts; and

(d) Whether the requirement should continue under the
8(a) Program.

19.804-5 Basic ordering agreements.

(a) The contracting activity must offer, and SBA must
accept, each order under abasic ordering agreement (BOA)
in addition to offering and accepting the BOA itself.

(b) SBAwill not accept for award on a sole-source basis
any order that would cause the total dollar amount of orders
issued under a specific BOA to exceed the competitive
threshold amount in 19.805-1.

(c) Once an 8(a) concern’s program term expires, the
concern otherwise exits the 8(a) Program, or becomes other

I than small for the NAICS code assigned under the BOA,
SBA will not accept new orders for the concern.

19.804-6 Multiple award and Federal Supply Schedule
contracts.

(a) Separate offers and acceptances must not be made for
individual orders under multiple award or Federal Supply
Schedule (FSS) contracts. SBA's acceptance of the original
multiple award or FSS contract is valid for the term of the
contract.

(b) The requirements of 19.805-1 do not apply to indi-
vidual orders that exceed the competitive threshold as long
as the original contract was competed.

(c) An 8(a) concern may continue to accept new orders
under a multiple award or FSS contract even after a con-
cern’ s program term expires, the concern otherwise exitsthe
8(a) Program, or the concern becomes other than small for

I the NAICS code assigned under the contract.
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19.805 Competitive 8(a).

19.805-1 General.

(@) Except as provided in paragraph (b) of this subsec-
tion, an acquisition offered to the SBA under the 8(a)
Program shall be awarded on the basis of competition lim-
ited to eligible 8(a) firmsif—

(1) Thereisareasonable expectation that at least two
eligible and responsible 8(a) firms will submit offers and
that award can be made at afair market price; and

(2) Theanticipated total value of the contract, includ-
ing options, will exceed $5,000,000 for acquisitions
assigned manufacturing North  American Industry
Classification System (NAICS) codes and $3,000,000 for
all other acquisitions.

(b) Where an acquisition exceeds the competitive
threshold, the SBA may accept the requirement for a sole
source 8(a) award if—

(1) Thereisnot areasonable expectation that at least
two eligible and responsible 8(a) firms will submit offers at
afair market price; or

(2) SBA accepts the requirement on behalf of a con-
cern owned by an Indian tribe or an Alaska Native
Corporation.

(c) A proposed 8(a) requirement with an estimated value
exceeding the applicable competitive threshold amount
shall not be divided into severa requirements for lesser
amounts in order to use 8(a) sole source procedures for
award to asingle firm.

(d) The SBAAssociate Administrator for 8(a) Business
Development (AA/8(a)BD) may approve an agency request
for a competitive 8(a) award below the competitive thresh-
olds. Such requestswill be approved only on alimited basis
and will be primarily granted where technical competitions
are appropriate or where alarge number of responsible 8(a)
firms are available for competition. In determining whether
areguest to compete below the threshold will be approved,
the AA/8(a)BD will, in part, consider the extent to which the
requesting agency is supporting the 8(a) Program on a non-
competitive basis. The agency may include
recommendations for competition below the threshold in
the offering letter or by separate correspondence to the
AA/8(a)BD.

19.805-2 Procedures.

(a) Offersshall be solicited from those sourcesidentified
in accordance with 19.804-3.

(b) The SBA will determine the igibility of the firms
for award of the contract. Eligibility will be determined by
the SBAas of the time of submission of initial offers which
include price. Eligibility is based on Section 8(a) Program
criteria.
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22.101-2

22.000 Scope of part.

This part—

(@) Deals with general policies regarding contractor
labor relations as they pertain to the acquisition process;

(b) Prescribes contracting policy and procedures for
implementing pertinent labor laws; and

(c) Prescribes contract clauses with respect to each per-
tinent labor law.

22.001 Definition.
“Administrator” or “Administrator, Wage and Hour
Division,” as used in this part, means the—

Administrator

Wage and Hour Division

Employment Standards Administration
U.S. Department of Labor
Washington, DC 20210

or an authorized representative.
Subpart 22.1—Basic Labor Policies
22,101 Labor relations.

22.101-1 General.

(a) Agencies shall maintain sound relations with indus-
try and labor to ensure (1) prompt receipt of information
involving labor relations that may adversely affect the
Government acquisition process and (2) that the
Government obtains needed supplies and services without
delay. All matters regarding labor relations shall be handled
in accordance with agency procedures.

| (b)(1) Agencies shall remain impartial concerning any
dispute between labor and contractor management and not
undertake the conciliation, mediation, or arbitration of a
labor dispute. To the extent practicable, agencies should
ensure that the parties to the dispute use all available meth-
ods for resolving the dispute, including the services of the
National Labor Relations Board, Federa Mediation and
Conciliation Service, the National Mediation Board and
other appropriate Federal, State, local, or private agencies.

I (2) For use of project labor agreements, see 36.202(d).

(c) Agencies should, when practicable, exchange infor-
mation concerning labor matters with other affected
agencies to ensure a uniform Government approach con-
cerning a particular plant or labor-management dispute.

(d) Agencies should take other actions concerning labor
relations problems to the extent consistent with their acqui-
sition responsibilities. For example, agencies should—

(1) Notify the agency responsible for conciliation,
mediation, arbitration, or other related action of the exis-

tence of any labor dispute affecting or threatening to affect
agency acquisition programs;

(2) Furnish to the parties to a dispute factual infor-
mation pertinent to the dispute's potential or actual adverse
impact on these programs, to the extent consistent with
security regulations; and

(3) Seek avoluntary agreement between management
and labor, notwithstanding the continuance of the dispute, to
permit uninterrupted acquisition of supplies and services.
This shall only be done, however, if the attempt to obtain
voluntary agreement does not involve the agency in the
merits of the dispute and only after consultation with the
agency responsible for conciliation, mediation, arbitration,
or other related action.

(e) The head of the contracting activity may designate
programs or requirements for which it is necessary that con-
tractors be required to notify the Government of actual or
potential labor disputes that are delaying or threaten to
delay the timely contract performance (see 22.103-5(a)).

22.101-2 Contract pricing and administration.

(&) Contractor labor policies and compensation practices,
whether or not included in labor-management agreements,
are not acceptable bases for allowing costsin cost-reim-
bursement contracts or for recognition of costsin pricing
fixed-price contracts if they result in unreasonable costs to
the Government. For a discussion of alowable costs result-
ing from labor-management agreements, see 31.205-6(c).

(b) Labor disputes may cause work stoppages that delay
the performance of Government contracts. Contracting offi-
cers shall impress upon contractors that each contractor shall
be held accountable for reasonably avoidable delays.
Standard contract clauses dealing with default, excusable
delays, etc., do not relieve contractors or subcontractors from
the responsibility for delays that are within the contractors' or
their subcontractors' control. A delay caused by a strike that
the contractor or subcontractor could not reasonably prevent
can be excused; however, it cannot be excused beyond the
point at which areasonably diligent contractor or subcontrac-
tor could have acted to end the strike by actions such as—

(1) Filing acharge with the National Labor Relations
Board to permit the Board to seek injunctive relief in court;

(2) Using other available Government procedures; and

(3) Using private boards or organizations to settle dis-
putes.

(c) Strikes normally result in changing patterns of cost
incurrence and therefore may have an impact on the allowa-
bility of costs for cost-reimbursement contracts or for
recognition of costsin pricing fixed-price contracts. Certain
costs may increase because of strikes; e.g., guard services
and attorney’ s fees. Other costs incurred during a strike may
not fluctuate (e.g., “fixed costs’ such as rent and deprecia-
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tion), but because of reduced production, their proportion of
the unit cost of items produced increases. All costs incurred
during strikes shall be carefully examined to ensure recogni-
tion of only those costs necessary for performing the contract
in accordance with the Government’ s essential interest.

(d) If, during alabor dispute, the inspectors' safety is not
endangered, the normal functions of inspection at the plant of
a Government contractor shall be continued without regard to
the existence of alabor dispute, strike, or picket line.

22.101-3 Reporting labor disputes.

The office administering the contract shall report, in
accordance with agency procedures, any potential or actual
labor disputes that may interfere with performing any con-
tracts under its cognizance. If a contract contains the clause
at 52.222-1, Notice to the Government of Labor Disputes,
the contractor also must report any actual or potential dis-
pute that may delay contract performance.

22.101-4 Removal of items from contractors facilities
affected by work stoppages.

(a) Items shall be removed from contractors' facilities
affected by work stoppages in accordance with agency pro-
cedures. Agency procedures should allow for the following:

(1) Determine whether removal of items is in the
Government’s interest. Normally the determining factor is
the critical needs of an agency program.

(2) Attempt to arrange with the contractor and the
union representative involved their approval of the ship-
ment of urgently required items.

(3) Obtain appropriate approvals from within the agency.

(4) Determine who will remove the items from the
plant(s) involved.

(b) Avoid the use or appearance of force and prevent
incidents that might detrimentally affect labor-management
relations.

(c) When two or more agencies' requirements are or may
become involved in the remova of items, the contract
administration office shall ensure that the necessary coordi -
nation is accomplished.

22102 Federal and Statelabor requirements.

22.102-1 Policy.

Agencies shall cooperate, and encourage contractors to
cooperate with Federal and State agencies responsible for
enforcing labor requirements such as—

(a) Sefety;

(b) Health and sanitation;

(c) Maximum hours and minimum wages;
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(d) Equal employment opportunity;

(e) Child and convict labor;

(f) Age discrimination;

(g) Disabled and Vietnam veteran employment; and
(h) Employment of the handicapped.

22.102-2 Administration.

(a) Agencies shdl cooperate with, and encourage contrac-
torsto use to the fullest extent practicable, the United States
Employment Service (USES) and its affiliated local State
Employment Service officesin meeting contractors' labor
requirements. These requirements may be to staff new or
expanding plant facilities, including regquirements for work-
ersin al occupations and skillsfrom local labor market areas
or through the Federal-State employment clearance system.

(b) Loca State employment offices are operated
throughout the United States, Puerto Rico, Guam, and the
Virgin Islands. In addition to providing recruitment assis-
tance to contractors, cooperation with the local State
Employment Service offices will further the national pro-
gram of maintaining continuous assessment of manpower
requirements and resources on a national and local basis.

() The U.S. Department of Labor isresponsible for the
administration and enforcement of the Occupational Safety
and Health Act.

22.103 Overtime.

22.103-1 Déefinition.

“Normal workweek,” as used in this subpart, means,
generaly, a workweek of 40 hours. Outside the United
States, its possessions, and Puerto Rico, a workweek longer
than 40 hours shall be considered normal if—

(1) The workweek does not exceed the norm for the
area, as determined by local custom, tradition, or law; and

(2) The hoursworked in excess of 40 in the workweek
are not compensated at a premium rate of pay.

22.103-2 Policy.

Contractors shall perform all contracts, so far as practica-
ble, without using overtime, particularly as a regular
employment practice, except when lower overall coststo the
Government will result or when it is necessary to meet urgent
program needs. Any approved overtime, extra-pay shifts, and
multishifts should be scheduled to achieve these objectives.

22.103-3 Procedures.

(a) Solicitations normally shall not specify delivery or
performance schedules that may require overtime at
Government expense.
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employees whose wages and fringe benefits are the subject
of one or more collective bargaining agreements.

(c) The application of section 4(c) of the Act is subject
to the following limitations:

(1) Section 4(c) of the Act will not apply if theincum-
bent contractor enters into a collective bargaining
agreement for the first time and the agreement does not
become effective until after the expiration of the incum-
bent’ s contract.

(2) If the incumbent contractor enters into a new or
revised collective bargaining agreement during the period
of the incumbent’ s performance on the current contract, the
terms of the new or revised agreement shall not be effective
for the purposes of section 4(c) of the Act under the follow-
ing conditions:

()(A) In sealed bidding, the contracting agency
receives notice of the terms of the collective bargaining
agreement less than 10 days before bid opening and finds
that there is not reasonable time still available to notify bid-
ders (see 22.1012-3(a)); or

(B) For contractual actions other than sealed
bidding, the contracting agency receives notice of the terms
of the collective bargaining agreement after award, pro-
vided that the start of performance is within 30 days of
award (see 22.1012-3(b)); and

(i) The contracting officer has given both the
incumbent contractor and its employees’ collective bargain-
ing agent timely written notification of the applicable
acquisition dates (see 22.1010).

(d) If section 4(c) of the Act applies, the contracting offi-
cer shall obtain a copy of any collective bargaining
agreement between an incumbent contractor or subcontrac-
tor and its employees. Obtaining a copy of an incumbent
contractor’s collective bargaining agreement may involve
coordination with the administrative contracting officer
responsible for administering the predecessor contract.
(Paragraph (m) of the clause at 52.222-41, Service Contract
Act of 1965, as amended, requires the incumbent prime
contractor to furnish the contracting officer a copy of each
collective bargaining agreement.) The contracting officer
shall submit a copy of each collective bargaining agreement
together with any related documents specifying the wage
rates and fringe benefits currently or prospectively payable
under each agreement with the Notice.

(e) Section 4(c) of the Act will not apply if the Secretary
of Labor determines (1) after a hearing, that the wages and
fringe benefitsin the predecessor contractor's collective bar-
gaining agreement are substantially at variance with those
which prevail for services of asimilar character in the local-
ity, or (2) that the wages and fringe benefits in the
predecessor contractor's collective bargaining agreement
are not the result of arm's length negotiations (see 22.1013
and 22.1021). The Department of Labor (DOL) has con-

cluded that contingent collective bargaining agreement pro-
visions that attempt to limit a contractor's obligations by
means such as requiring issuance of a wage determination
by the DOL, requiring inclusion of the wage determination
in the contract, or requiring the Government to adequately
reimburse the contractor, generally reflect a lack of arm's
length negotiations.

(f) If the services are being furnished at more than one
location and the collectively bargained wage rates and
fringe benefits are different at different locations or do not
apply to one or more locations, the contracting officer shall
identify the locations to which the agreements apply.

(g) If the collective bargaining agreement does not apply
to al service employees under the contract, the contracting
officer shall separately list on the SF 98a the service
employee classifications—

(1) Subject to the collective bargaining agreement;
and

(2) Not subject to any collective bargaining agree-
ment.

22.1008-4 Procedures when place of performance is
unknown.
(See 22.1009.)

22.1008-5 Multiple-year contracts.

If the proposed contract is multiple year and is not sub-
ject to annual appropriations, the contracting officer shall
furnish with the Notice a statement in writing describing the
type of funding and giving the length of the performance
period. Unless otherwise advised by the wage and hour
division that a Notice must be filed on the annual anniver-
sary date, the contracting officer shall submit a new Notice
on each biennial anniversary date of the multiple year con-
tract if itsterm isfor aperiod in excess of 2 years.

22.1008-6 Contract modifications (options, extensions,
changesin scope) and anniversary dates.

If the purpose of the Notice is to obtain a wage determi-
nation for an exercise of an option, an extension to the
contract term, a change in scope (see 22.1007(b)(2)), or the
anniversary date of amultiple year contract, the contracting
officer shall fill in Box 2 of the SF 98 as follows:

() Inthe “Estimated solicitation date” subbox, indicate,
as appropriate:

“Mod-Exercise of Option;” “Mod-Extension;” “Mod-
Change in Scope;” “Annua Anniversary;” or “Biennia
Anniversary;” and

(b) In the “month/day/year” subbox, indicate the date
the wage determination is required.
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22.1008-7 Required time of submission of Notice.

(a) If the contract action is for a recurring or known
requirement, the contracting officer shall submit the Notice
not less than 60 days (nor more than 120 days, except with
the approval of the Wage and Hour Division) before the ear-
lier of—

(2) Issuance of any invitation for bids;

(2) Issuance of any request for proposals;

(3) Commencement of negotiations;

(4) Issuance of modification for exercise of option,
contract extension, or change in scope;

(5) Annual anniversary date of a contract for more
than 1 year subject to annual appropriations; or

(6) Each biennial anniversary date of a contract for
more than 2 years not subject to annua appropriations
unless otherwise advised by the Wage and Hour Division
(see 22.1008-5).

(b) If the contract action is for a nonrecurring or
unknown requirement for which the advance planning
described in paragraph (a) of this subsection is not feasible,
the contracting officer shall submit the Notice as soon as
possible, but not later than 30 days before the contracting
actions in paragraph (a) of this subsection. The contracting
officer should indicate on the Notice that the requirement is
nonrecurring or unknown and advance planning was not
feasible.

(c) If exceptional circumstances prevent timely submis-
sion, as required by paragraphs (@) and (b) of this
subsection, the contracting officer shall submit the Notice
and the required supplementa information with a written
statement of the reason for delay as soon as practicable.

(d) In an emergency situation requiring an immediate
wage determination response, the contracting officer shall,
in accordance with contracting agency procedures, contact
the Wage and Hour Division by telephone for guidance
before submitting the Notice.

22.1009 Place of performance unknown.

22.1009-1 General.

If the place of performance is unknown, the contracting
officer may use the procedures in this section. The contract-
ing officer should first attempt to identify the specific places
or geographical areas where the services might be per-
formed (see 22.1009-2) and then may follow the procedures
either in 22.1009-3 or in 22.1009-4.

22.1009-2 Attempt to identify possible places of
performance.

The contracting officer should attempt to identify the
specific places or geographical areas where the services
might be performed. The following may indicate possible
places of performance:

22-34

(a) Locations of previous contractors and their competi -
tors.

(b) The solicitation mailing list.

(c) Responsesto a presolicitation notice (see 5.204).

22.1009-3 All
identified.
(a) If the contracting officer can identify all the possible

places or areas of performance (even though the actua place

of performance will not be known until the successful
offeror is chosen), the contracting officer, as required in

22.1008, shall submit the Notice to the Wage and Hour

Division. If the number of places of performance exceeds

the space available on the Notice, the contracting officer

shall provide a listing by state-county-city/town in an
attachment to the Notice.

(b) The Wage and Hour Division may issue a wage
determination for each different geographical area of per-
formance identified by the contracting officer, or in unusual
situationsit may issue awage determination for one or more
composite areas of performance. If there is a substantial
number of places or areas of performance indicating the
need for a wage determination for one or more composite
areas of performance, the contracting officer should, before
submitting the Notice, contact the Wage and Hour Division
concerning the issuance of such a wage determination.

(c) If the contracting officer subsequently learns of any
potential offerors in previously unidentified places before
the closing date for submission of offers, the contracting
officer shall follow one of the following procedures:

(1) Continue to follow the procedures in this subsec-
tion and:
(i) Submit Noticesfor the additional places of per-
formance to the Wage and Hour Division, and
(i) Amend the solicitation to include all wage
determinations and, if necessary, extend the time for sub-
mission of final offers.
(2) Follow the procedures in 22.1009-4.

possible places of performance

22.1009-4 All possible places of performance not
identified.

If the contracting officer believesthat there may be offer-
ors interested in performing in unidentified places or areas,
the contracting officer may use the following procedures:

(8) If the contracting officer has identified possible
places or areas where services might be performed, the con
tracting officer must submit the Notice to the Wage and
Hour Division (see 22.1009-3(a) and (b)).

(b) Include the following information in the notice of
contract action (see 5.207(g)(4)):

(1) That the place of performance is unknown.
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221020 Seniority lists.

If a contract is performed at a Federa facility where
employees may be hired/retained by a succeeding contrac-
tor, the incumbent prime contractor is required to furnish a
certified list of all service employees on the contractor’s or
subcontractor’s payroll during the last month of the con-
tract, together with anniversary dates of employment, to the
contracting officer no later than 10 days before contract
completion. (See paragraph (n) of the clause at 52.222-41,
Service Contract Act of 1965, as amended.) At the com-
mencement of the succeeding contract, the contracting
officer shall provide a copy of the list to the successor con-
tractor for determining employee eligibility for vacation or
other fringe benefits which are based upon length of service,
including service with predecessor contractors if such ben-
efit is required by an applicable wage determination.

221021 Request for hearing.

(@) A contracting agency or other interested party may
request a hearing on an issue presented in 22.1013(a). To
obtain a hearing for the contracting agency, the contracting
officer shall submit a written request through appropriate
channels (ordinarily the agency labor advisor) to—

Administrator, Wage and Hour Division
Employment Standards Administration
U.S. Department of Labor

Washington, DC 20210

(b) A request for a substantial variance hearing shall
include sufficient data to show that the rates at issue vary
substantially from those prevailing for similar services in
the locality. The request shall also include—

(1) The number of the wage determinations at issue;

(2) The name of the contracting agency whose con-
tract isinvolved,

(3) A brief description of the servicesto be performed
under the contract;

(4) The status of the procurement and any estimated
procurement dates, such as bid opening, contract award, and
commencement date of the contract or its follow-up option
period;

(5) A statement of the applicant's case, setting forthin
detail the reasons why the applicant believes that a substan-
tial variance exists with respect to some or all of the wages
and/or fringe benefits;

(6) Names and addresses (to the extent known) of
interested parties; and

(7) Any other datarequired by the Administrator.

(c) A request for an arm's length hearing shall include—

(1) A statement of the applicant's case, setting forthin
detail the reasons why the applicant believes that the wages
and fringe benefits contained in the collective bargaining

agreement were not reached as aresult of arm'slength nego-
tiations;

(2) A statement regarding the status of the procure-
ment and any estimated procurement dates, such as bid
opening, contract award, and commencement date of the
contract or its follow-up option period; and

(3) Names and addresses (to the extent known) of
interested parties.

(d) Unless the Administrator determines that extraordi-
nary circumstances exist, the Administrator will not
consider requests for a hearing unless received as follows:

(1) For sedled bid contracts, more than 10 days before
the award of the contract; or

(2) For negotiated contracts and for contracts with
provisions exceeding the initial term by option, before the
commencement date of the contract or the follow-up option
period.

22,1022 Withholding of contract payments.

Any violations of the clause at 52.222-41, Service
Contract Act of 1965, as amended, renders the responsible
contractor liable for the amount of any deductions, rebates,
refunds, or underpayments (which includes nonpayment) of
compensation due employees performing the contract. The
contracting officer may withhold—or, upon written reguest
of the Department of Labor from alevel no lower than that
of Assistant Regional Administrator, Wage and Hour
Division, Employment Standards Administration,
Department of Labor, shall withhold—the amount needed
to pay such underpaid employees from accrued payments
due the contractor on the contract, or on any other prime
contract (whether subject to the Service Contract Act or not)
with the contractor. The agency shall place the amount
withheld in a deposit fund. Such withheld funds shall be
transferred to the Department of Labor for disbursement to
the underpaid employees on order of the Secretary (or
authorized representatives), and Administrative Law Judge,
or the Board of Service Contract Appeals. In addition, the
Department of Labor has given blanket approval to forward
withheld funds pending completion of an investigation or
other administrative proceeding when disposition of with-
held funds remains the final action necessary to close out a
contract.

22.1023 Termination for default.

As provided by the Act, any contractor failure to comply
with the requirements of the contract clauses related to the
Act may be grounds for termination for default (see para-
graph (k) of the clause at 52.222-41, Service Contract Act of
1965, as amended).
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22.1024 Cooperation with the Department of Labor.
The contracting officer shall cooperate with Department
of Labor representatives in the examination of records,
interviews with service employees, and al other aspects of
investigations undertaken by the Department. When asked,
agencies shall furnish the Wage and Hour Administrator or
a designee, any available information on contractors, sub-
contractors, their contracts, and the nature of the contract
services. The contracting officer shall promptly refer, in
writing to the appropriate regional office of the Department,
apparent violations and complaints received. Employee
complaints shall not be disclosed to the employer.

22.1025 In€ligibility of violators.

A list of persons or firms found to be in violation of the
Act is contained in the List of Parties Excluded from
Federal Procurement and Nonprocurement Programs (see
9.404). No Government contract may be awarded to any
violator so listed because of aviolation of the Act, or to any
firm, corporation, partnership, or association in which the
violator has a substantial interest, without the approval of
the Secretary of Labor. This prohibition against award to an
ineligible contractor appliesto both prime and subcontracts.

22.1026 Disputes concerning labor standards.
Disputes concerning labor standards requirements of the
contract are handled under paragraph (t) of the contract
clause at 52.222-41, Service Contract Act of 1965, as
amended, and not under the clause at 52.233-1, Disputes.

Subpart 22.11—Pr ofessional Employee
Compensation

221101 Applicability.

The Service Contract Act of 1965 was enacted to ensure
that Government contractors compensate their blue-collar
service workers and some white-collar service workers
fairly, but it does not cover bona fide executive, administra
tive, or professional employees.

22.1102 Definition.

“Professional employee,” as used in this subpart, means
any person meeting the definition of “employee employed
in abonafide. .. professional capacity” givenin 29 CFR
541. Theterm embraces members of those professions hav-
ing a recognized status based upon acquiring professional
knowledge through prolonged study. Examples of these
professions include accountancy, actuarial computation,
architecture, dentistry, engineering, law, medicine, nursing,
pharmacy, the sciences (such as biology, chemistry, and
physics, and teaching). To be a professional employee, a
person must not only be a professional but must be involved
essentially in discharging professional duties.

22-40

22.1103 Policy, procedures, and solicitation provision.

All professional employees shall be compensated fairly
and properly. Accordingly, the contracting officer shall
insert the provision a 52.222-46, Evaluation of
Compensation for Professional Employees, in solicitations
for negotiated service contracts when the contract amount is
expected to exceed $500,000 and the service to be provided
will require meaningful numbers of professional employ-
ees. This provision requires that offerors submit for
evaluation a total compensation plan setting forth proposed
salaries and fringe benefits for professional employees
working on the contract. Supporting information will
include data, such as recognized national and regional com-
pensation surveys and studies of professional, public and
private organizations, used in establishing the total compen-
sation structure.  Plans indicating unredlistically low
professional employees compensation may be assessed
adversely as one of the factors considered in making an
award.

Subpart 22.12—[Reser ved] |

Subpart 22.13—Disabled Veteransand
Veterans of the Vietnam Era

22.1300 Scope of subpart.

This subpart prescribes policies and procedures for
implementing the Vietnam Era Veterans Readjustment
Assistance Act of 1972, as amended (38 U.S.C. 4211 and
4212) (the Act); Executive Order 11701, January 24, 1973
(3 CFR 1971 - 1975 Comp., p. 752); and the regulations of
the Secretary of Labor (41 CFR Part 60-250 and Part 61-
250). In this subpart, the terms “contract” and “ contractor”
include “subcontract” and “ subcontractor.”

221301 Policy.

Government contractors, when entering into contracts
subject to the Act, are required to list all employment open-
ings, except those for executive and top management
positions, positions to be filled from within the contractor’s
organization, and positions lasting 3 days or less, with the
appropriate local employment service office. Contractors
are required to take affirmative action to employ, and
advance in employment, qualified disabled veterans and
veterans of the Vietham era without discrimination based on
their disability or veteran’'s status.

22.1302 Applicability.

(@) The Act appliesto all contracts for supplies and ser-
vices (including construction) of $10,000 or more except as
waived by the Secretary of Labor.

(b) The requirements of the clause at 52.222-35,
Affirmative Action for Disabled Veterans and Veterans of
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the Vietnam Era, in any contract with a State or local gov-
ernment (or any agency, instrumentality, or subdivision)
shall not apply to any agency, instrumentality, or subdivi-
sion of that government that does not participate in work on
or under the contract.

22,1303 Waivers.

(a) The agency head, with the concurrence of the Deputy
Assistant Secretary for Federal Contract Compliance
Programs (OFCCP), Department of Labor (Deputy
Assistant Secretary), may waive any or al of the terms of
the clause at 52.222-35, Affirmative Action for Disabled
Veterans and Veterans of the Vietnam Era, for—

(1) Any contract if a waiver is deemed to be in the
national interest; or
(2) Groups or categories of contractsif awaiverisin
the national interest and it is—
(i) Impracticable to act on each request individu-
aly; and
(ii) Determined that the waiver will substantially
contribute to convenience in administering the Act.

(b)(1) The head of a civilian agency, with the concur-
rence of the Deputy Assistant Secretary, or (2) the Secretary
of Defense may waive any requirement in this subpart when
it is determined that the contract is essential to the national
security, and that its award without complying with such
requirements is necessary to the national security. Upon
making such a determination, the head of a civilian agency
shall notify the Deputy Assistant Secretary inwriting within
30 days.

() The contracting officer shall submit requests for
waivers in accordance with agency procedures.

(d) A waiver granted for a particular class of contracts
may be withdrawn for any contract within that class when-
ever considered necessary by the Deputy Assistant
Secretary to achieve the purposes of the Act. The with-
drawa shall not apply to contracts awarded before the
withdrawal. The withdrawal shall not apply to solicitations
under any means of sealed bidding unless it is made more
than 10 days before the date set for bid opening.

22.1304 Department of Labor noticesand reports.

(a) The contracting officer shall furnish to the contractor
appropriate notices for posting when they are prescribed by
the Deputy Assistant Secretary.

(b) The Act requires contractors to submit a report at
least annually to the Secretary of Labor regarding employ-
ment of Vietnam era and disabled veterans unless al of the
terms of the clause at 52.222-35, Affirmative Action for
Disabled Veterans and Veterans of the Vietnam Era, have
been waived (see 22.1303). The contractor shall use
Standard Form VETS-100, Federal Contractor Veterans
Employment Report, to submit the required reports.

22.1305 Collective bargaining agreements.

If performance under the clause at 52.222-35,
Affirmative Action for Disabled Veterans and Veterans of
the Vietnam Era, may necessitate a revision of a collective
bargaining agreement, the contracting officer shall advise
the affected labor unions that the Department of Labor
(DOL) will give them appropriate opportunity to present
their views. However, neither the contracting officer nor
any representative of the contracting officer shall discuss
with the contractor or any labor representative any aspect of
the collective bargaining agreement.

22.1306 Complaint procedures.

Following agency procedures, the contracting office
shall forward any complaints received about the administra-
tion of the Act to the Veteran's Employment Service of the
DOL, through the loca Veteran's Employment
Representative or designee, at the local State employment
office. The Deputy Assistant Secretary is primarily respon-
sible for making investigations of complaints.

22.1307 Actions because of noncompliance.

The contracting officer shall take necessary action as
soon as possible upon notification by the appropriate
agency officia to implement any sanctions imposed on a
contractor by the Department of Labor for violations of the
clause at 52.222-35, Affirmative Action for Disabled
Veterans and Veterans of the Vietham Era. These sanctions
(see 41 CFR 60-250.28) may include—

(8 Withholding from payments otherwise due;

(b) Termination or suspension of the contract; or

(c) Debarment of the contractor.

22.1308 Contract clauses.

(Q)(1) The contracting officer shall insert the clause at
52.222-35, Affirmative Action for Disabled Veterans and
Veterans of the Vietnam Era, in solicitations and contracts
when the contract is for $10,000 or more or is expected to
amount to $10,000 or more, except when—

(i) Work is performed outside the United States by
employees recruited outside the United States (for the pur-
poses of this subpart, “United States’” includes the States,
the District of Columbia, the Virgin Islands, the
Commonwealth of Puerto Rico, and Guam); or

(ii) The agency head has waived, in accordance
with 22.1303(a) or 22.1303(b) all of the terms of the clause.

(2) If the agency head waives one or more (but not
al) of the terms of the clause in accordance with 22.1303(a)
or 22.1303(b), use the basic clause with its Alternate I.

(b) The contracting officer shall insert the clause at
52.222-37, Employment Reports on Disabled Veterans and
Veterans of the Vietnam Era, in solicitations and contracts
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containing the clause at 52.222-35, Affirmative Action for
Disabled Veterans and Veterans of the Vietnam Era.

Subpart 22.14—Employment of Workerswith
Disabilities

22.1400 Scope of subpart.

This subpart prescribes policies and procedures for
implementing Section 503 of the Rehabilitation Act of
1973, as amended (29 U.S.C. 793) (the Act); Executive
Order 11758, January 15, 1974; and the regulations of the
Secretary of Labor (41 CFR Part 60-741). In this subpart,
the terms “ contract” and “ contractor” include “ subcontract”
and “ subcontractor.”

22.1401 Policy.

Government contractors, when entering into contracts
subject to the Act, are required to take affirmative action to
employ, and advance in employment, qualified individuals
with disabilities, without discrimination based on their
physical or mental disability.

22.1402 Applicability.

() Section 503 of the Act appliesto all Government con-
tracts in excess of $10,000 for supplies and services
(including construction) except as waived by the Secretary
of Labor. The clause at 52.222-36, Affirmative Action for
Workers with Disabilities, implements the Act.

(b) The requirements of the clause at 52.222-36,
Affirmative Action for Workers with Disabilities, in any
contract with a State or local government (or any agency,
instrumentality, or subdivision) shall not apply to any
agency, instrumentality, or subdivision of that government
that does not participate in work on or under the contract.

221403 Waivers.

(a) The agency head, with the concurrence of the Deputy
Assistant Secretary for Federal Contract Compliance of the
U.S. Department of Labor (Deputy Assistant Secretary), may
waive any or all of the terms of the clause at 52.222-36,
Affirmative Action for Workers with Disabilities, for—

(1) Any contract if a waiver is deemed to be in the
national interest; or
(2) Groups or categories of contractsif awaiver isin
the national interest and it is—
(i) Impracticable to act on each request individu-
aly; and
(ii) Determined that the waiver will substantialy
contribute to convenience in administering the Act.

(b)(1) The head of a civilian agency, with the concur-
rence of the Deputy Assistant Secretary, or (2) the Secretary
of Defense, may waive any requirement in this subpart
when it is determined that the contract is essentia to the

22-42 (FAC 97-26)

national security, and that its award without complying with
such requirements is necessary to the national security.
Upon making such a determination, the head of a civilian
agency shall notify the Deputy Assistant Secretary in writ-
ing within 30 days.

(c) The contracting officer shall submit requests for
waivers in accordance with agency procedures.

(d) A waiver granted for a particular class of contracts
may be withdrawn for any contract within that class when-
ever considered necessary by the Deputy Assistant
Secretary to achieve the purposes of the Act. The with-
drawal shall not apply to contracts awarded before the
withdrawal. The withdrawal shall not apply to solicitations
under any means of sealed bidding unless it is made more
than 10 days before the date set for bid opening.

22.1404 Department of Labor notices.

The contracting officer shall furnish to the contractor
appropriate notices that state the contractor’s obligations
and the rights of individuals with disabilities. The contract-
ing officer may obtain these notices from the Office of
Federal Contract Compliance Programs (OFCCP) regional
office.

22.1405 Collective bargaining agreements.

If performance under the clause at 52.222-36,
Affirmative Action for Workers with Disabilities, may
necessitate a revision of a collective bargaining agreement,
the contracting officer shall advise the affected labor
unions that the Department of Labor will give them appro-
priate opportunity to present their views. However, neither
the contracting officer nor any representative of the con-
tracting officer shall discuss with the contractor or any labor
representative any aspect of the collective bargaining agree-
ment.

22.1406 Complaint procedures.

Following agency procedures, the contracting office
shall forward any complaints received about the administra-
tion of the Act to the—

Deputy Assistant Secretary for Federal Contract
Compliance

200 Constitution Avenue, NW

Washington, DC 20210

or to any OFCCP regiona or area office. The OFCCP shall
institute investigation of each complaint and shal be
responsible for developing a complete case record.

22.1407 Actions because of noncompliance.

The contracting officer shall take necessary action, as
soon as possible upon notification by the appropriate
agency official, to implement any sanctions imposed on a
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contractor by the Department of Labor for violations of the
clause at 52.222-36, Affirmative Action for Workers with
Disabilities. These sanctions (see 41 CFR 60-741.66) may
include—

(a) Withholding from payments otherwise due;

(b) Termination or suspension of the contract; or

(c) Debarment of the contractor.

22.1408 Contract clause.

(a8 The contracting officer shall insert the clause at
52.222-36, Affirmative Action for Workers with
Disabilities, in solicitations and contracts that exceed
$10,000 or are expected to exceed $10,000, except when—

(1) Work is to be performed outside the United States
by employees recruited outside the United States (for the
purpose of this subpart, “ United States” includes the several
states, the District of Columbia, the Virgin Islands, the
Commonwealth of Puerto Rico, Guam, American Samoa,
the Commonwealth of the Northern Mariana Islands, and
Wake Idland); or

(2) The agency head has waived, in accordance with
22.1403(a) or 22.1403(b) al the terms of the clause.

(b) If the agency head waives one or more (but not all) of
the terms of the clause in accordance with 22.1403(a) or
22.1403(b), use the basic clause with its Alternate |.

Subpart 22.15—Prohibition of Acquisition of
Products Produced by Forced or Indentured
Child Labor

22.1500 Scope.
This subpart applies to acquisitions of supplies that
exceed the micro-purchase threshold.

22.1501 Definitions.

As used in this subpart—

“Forced or indentured child labor” means all work or ser-
vice—

(1) Exacted from any person under the age of 18
under the menace of any penalty for its nonperformance and
for which the worker does not offer himself voluntarily; or

(2) Performed by any person under the age of 18 pur-
suant to a contract the enforcement of which can be
accomplished by process or penalties.

“List of Products Requiring Contractor Certification as
to Forced or Indentured Child Labor” means the list pub-
lished by the Department of Labor in accordance with E.O.
13126 of June 12, 1999, Prohibition of Acquisition of
Products Produced by Forced or Indentured Child Labor.
The list identifies products, by their country of origin, that
the Departments of Labor, Treasury, and State have a rea-
sonable basis to believe might have been mined, produced,
or manufactured by forced or indentured child labor.

22.1502 Pdlicy.

Agencies must take appropriate action to enforce the
laws prohibiting the manufacture or importation of products
that have been mined, produced, or manufactured wholly or
in part by forced or indentured child labor (19 U.S.C. 1307,
29 U.S.C. 201, et seg., and 41 U.S.C. 35, et seq.). Agencies
should make every effort to avoid acquiring such products.

22.1503 Procedures for acquiring end products on the
List of Products Requiring Contractor Certification
asto Forced or Indentured Child Labor.

(8 When issuing a solicitation for supplies expected to
exceed the micro-purchase threshold, the contracting officer
must check the List of Products Requiring Contractor
Certification as to Forced or Indentured Child Labor (the
List) (www.dol.gov/dol/ilab) (see 22.1505(a)). Appearance
of aproduct on the List is not a bar to purchase of any such
product mined, produced, or manufactured in the identified
country, but rather is an alert that there is areasonable basis
to believe that such product may have been mined, pro-
duced, or manufactured by forced or indentured child labor.

(b) The requirements of this subpart that result from the
appearance of any end product on the List do not apply to a
solicitation or contract if the identified country of origin on
theListis—

(1) Canada, and the anticipated value of the acquisi-
tion is $25,000 or more (see 25.405);

(2) lsreel, and the anticipated value of the acquisition
is $50,000 or more (see 25.406);

(3) Mexico, and the anticipated value of the acquisi-
tion is $54,372 or more (see 25.405); or

(4) Aruba, Austria, Belgium, Denmark, Finland,
France, Germany, Greece, Hong Kong, Ireland, Italy, Japan,
Korea, Liechtenstein, Luxembourg, Netherlands, Norway,
Portugal, Singapore, Spain, Sweden, Switzerland, or the
United Kingdom and the anticipated value of the acquisition
is $177,000 or more (see 25.403(b)).

(c) Except as provided in paragraph (b) of this section,
before the contracting officer may make an award for an end
product (regardless of country of origin) of atype identified
by country of origin on the List the offeror must certify
that—

(1) It will not supply any end product on the List that
was mined, produced, or manufactured in a country identi-
fied on the List for that product, as specified in the
solicitation by the contracting officer in the Certification
Regarding Knowledge of Child Labor for Listed End
Products; or

(2)(i) It has made a good faith effort to determine
whether forced or indentured child labor was used to mine,
produce, or manufacture any end product to be furnished
under the contract that is on the List and was mined, pro-
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duced, or manufactured in a country identified on the List
for that product; and

(ii) On the basis of those efforts, the offeror is
unaware of any such use of child labor.

(d) Absent any actual knowledge that the certification is
false, the contracting officer must rely on the offerors' certi-
fications in making award decisions.

(e) Whenever a contracting officer has reason to believe
that forced or indentured child labor was used to mine, pro-
duce, or manufacture an end product furnished pursuant to a
contract awarded subject to the certification required in para-
graph (c) of this section, the contracting officer must refer the
matter for investigation by the agency's Inspector General, the
Attorney General, or the Secretary of the Treasury, whichever
is determined appropriate in accordance with agency proce-
dures, except to the extent that the end product is from the
country listed in paragraph (b) of this section, under a contract
exceeding the applicable threshold.

(f) Proper certification will not prevent the head of an
agency from imposing remedies in accordance with section
22.1504(a)(4) if it islater discovered that the contractor has
furnished an end product or component that has in fact been
mined, produced, or manufactured, wholly or in part, using
forced or indentured child labor.

22.1504 Violationsand remedies.

(@) Molations. The Government may impose remedies
set forth in paragraph (b) of this section for the following
violations (note that the violations in paragraphs (a)(3) and
(8)(4) of this section go beyond violations of the require-
ments relating to certification of end products) (see
22.1503):

(1) The contractor has submitted a false certification
regarding knowledge of the use of forced or indentured
child labor.

(2) The contractor has failed to cooperate as required
in accordance with the clause at 52.222-19, Child Labor
Cooperation with Authorities and Remedies, with an inves-
tigation of the use of forced or indentured child labor by an
Inspector General, the Attorney General, or the Secretary of
the Treasury.
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(3) The contractor uses forced or indentured child
[abor inits mining, production, or manufacturing processes.

(4) The contractor has furnished an end product or
component mined, produced, or manufactured, wholly or in
part, by forced or indentured child labor. Remediesin para-
graphs (b)(2) and (b)(3) of this section are inappropriate
unless the contractor knew of the violation.

(b) Remedies. (1) The contracting officer may termi-

nate the contract.

(2) The suspending official may suspend the contrac-
tor in accordance with the procedures in Subpart 9.4.

(3) The debarring official may debar the contractor
for a period not to exceed 3 years in accordance with the
proceduresin Subpart 9.4.

22.1505 Solicitation provision and contract clause.

(8 Except as provided in paragraph (b) of 22.1503,
insert the provision at 52.222-18, Certification Regarding
Knowledge of Child Labor for Listed End Products, in all
solicitations that are expected to exceed the micro-purchase
threshold and are for the acquisition of end products
(regardless of country of origin) of a type identified by
country of origin on the List of Products Requiring
Contractor Certification as to Forced or Indentured Child
Labor, except solicitations for commercia items that
include the provision at 52.212-3, Offeror Representations
and Certifications—Commercial Items. The contracting
officer must identify in paragraph (b) of the provision at
52.222-18, Certification Regarding Knowledge of Child
Labor for Listed End Products, or paragraph (i)(1) of the
provision at 52.212-3, any applicable end products and
countries of origin fromthe List. For solicitations estimated
to equal or exceed $25,000, the contracting officer must
exclude from the List in the solicitation end products from
any countries identified at 22.1503(b), in accordance with
the specified thresholds.

(b) Insert the clause at 52.222-19, Child Labor—
Cooperation with Authorities and Remedies, in all
solicitations and contracts for the acquisition of supplies
that are expected to exceed the micro-purchase thresholds.



FAC 97-22 MAY 11, 2001
PART 34—MAJOR SYSTEM ACQUISITION

Subpart 34.0—General
Sec.
34.000
34.001
34.002
34.003
34.004
34.005
34.005-1
34.005-2
34.005-3
34.005-4
34.005-5
34.005-6

Scope of part.

Definition.

Policy.

Responsihilities.

Acquisition strategy.

Genera requirements.
Competition.
Mission-oriented solicitation.
Concept exploration contracts.
Demonstration contracts.
Full-scale devel opment contracts.
Full production.

Subpart 34.1—Testing, Qualification and Use of Industrial
Resources Developed Under Title 111, Defense Production Act

34.100 Scope of subpart.

34.101 Definitions.

34.102 Policy.

34.103 Testing and qualification.
34.104 Contract clause.

Subpart 34.0—General

34.000 Scope of part.

This part describes acquisition policies and procedures
for use in acquiring major systems consistent with OMB
Circular No. A-109, Major System Acquisitions (A-109)
(see 34.003).

34.001 Definition.

“Effective competition,” as used in this part, is a market
condition that exists when two or more contractors, acting
independently, actively contend for the Government’ s busi -
ness in a manner that ensures that the Government will be
offered the lowest cost or price alternative or best technical
design meeting its minimum needs.

34.002 Policy.

The policies of this part are designed to ensure that
agencies acquire magjor systems in the most effective, eco-
nomical, and timely manner. Agencies acquiring major
systems shall—

(@) Promoteinnovation and full and open competition as
required by Part 6 in the development of major system con-
cepts by—

(1) Expressing agency needs and major system acqui-
sition program objectivesin terms of the agency’s mission
and not in terms of specified systems to satisfy needs, and

(2) Focusing agency resources and special manage-
ment attention on activities conducted in the initial stage of
major programs, and

(b) Sustain effective competition between aternative
system concepts and sources for aslong as it is beneficial.

34.003 Responsibilities.

() Asrequired by A-109, the agency head or designee
shall establish written procedures for its implementation.

(b) The agency procedures shall identify the key deci-
sion points of each major system acquisition and the agency
official(s) for making those decisions.

(c) Systems acquisitions normally designated as major
are those programs that, as determined by the agency head,
(1) aredirected at and critical to fulfilling an agency mission
need, (2) entail allocating relatively large resources for the
particular agency, and (3) warrant special management atten-
tion, including specific agency-head decisions. The agency
procedures may establish additional criteria, as specified in
A-109, for designating major programs system acquisitions.

34.004 Acquisition strategy.

The program manager, as specified in agency proce-
dures, shall develop an acquisition strategy tailored to the
particular major system acquisition program. This strategy
isthe program manager’s overall plan for satisfying the mis-
sion need in the most effective, economical, and timely
manner. The strategy shall be in writing and prepared in
accordance with the requirements of Subpart 7.1, except
where inconsistent with this part, and shall qualify as the
acquisition plan for the major system acquisition, as
required by that subpart.

34.005 General requirements.

34.005-1 Competition.

(a8) The program manager shall, throughout the acquisi-
tion process, promote full and open competition and sustain
effective competition between alternative major system
concepts and sources, as long as it is economically benefi-
cial and practicable to do so. Notice of the proposed
acquisition shall be given the broadest and most effective
circulation practicable throughout the business, academic,
and Government communities. Foreign contractors, tech-
nology, and equipment may be considered when it is
feasible and permissible to do so.

(b) The contracting officer should time solicitation
issuance and contract award to maintain continuity of con-
cept development during the transition from with-drawing
concept proposer to new contractor.

34.005-2 Mission-oriented solicitation.

(a) Beforeissuing the solicitation, whenever practicable
and consistent with agency procedures, the contracting offi-

(FAC 97-26) 34-1



FAC 97-26 MAY 16, 2001

34.005-3

FEDERALACQUISITION REGULATION

cer should take the actions outlined in subparagraphs (a)(1)
and (2):

(1) Advance notification of the acquisition should be
given the widest practicable dissemination, including publi-
cizing through the Governmentwide point of entry (see
Subpart 5.2) and should be sent to as wide a selection of
potential sources as practicable, including smaller and
newer firms, Government laboratories, federaly funded
research and development centers, educational institutions
and other not-for-profit organizations, and, if it would be
beneficial and is not prohibited, foreign sources.

(2) If appropriate, hold a presolicitation conference
(see 15.201) and/or send copies of the proposed solicitation
to al prospective offerors for their comments. After evalua
tion of these comments, the solicitation should be revised, if
appropriate.

(b) The contracting officer shall send the final solicita-
tion to all prospective offerors. It shall—

(1) Describe the nature of the need in terms of mis-
sion capabilities required, without reference to any specific
systems to satisfy the need,;

(2) Indicate, and explain when appropriate, the
schedule, capability, and cost objectives and any known
constraints in the acquisition;

(3) Provide, or indicate how access can be obtained
to, all Government data related to the acquisition;

(4) Include selection requirements consi stent with the
acquisition strategy; and

(5) Clearly state that each offeror isfreeto proposeits
own technical approach, main design features, subsystems,
and alternatives to schedule, cost, and capability goals.

(c) To the extent practicable, the solicitation shall not
reference or mandate Government specifications or stan-
dards, unless the agency is mandating a subsystem or other
component as approved under agency procedure.

34.005-3 Concept exploration contracts.

Whenever practicable, contracts to be performed during
the concept exploration phase shall be for relatively short
periods, at planned dollar levels. These contracts are to
refine the proposed concept and to reduce the concept’ s tech-
nical uncertainties. The scope of work for this phase of the
program shall be consistent with the Government’s planned
budget for the phase. Follow-on contracts for such tasksin
the exploration phase shall be awarded aslong as the concept
approach remains promising, the contractor’s progress is
acceptable, and it is economically practicable to do so.

34.005-4 Demonstration contracts.

Whenever practicable, contracts for the demonstration
phase should provide for contractors to submit, by the end
of the phase, priced proposals, totaly funded by the
Government, for full-scale development. The contracting
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officer should provide contractors with operational test con
ditions, performance criteria, life cycle cost factors, and any
other selection criteria necessary for the contractors to pre-
pare their proposals.

34.005-5 Full-scale development contracts.

Whenever practicable, the full-scale development con-
tracts should provide for the contractors to submit priced
proposals for production that are based on the latest quantity,
schedule, and logistics requirements and other considera-
tions that will be used in making the production decision.

34.005-6 Full production.

Contractsfor full production of successfully tested major
systems selected from the full-scale development phase
may be awarded if the agency head—

(8) Reaffirms the mission need and program objectives;
and

(b) Grants approval to proceed with production.

Subpart 34.1—Testing, Qualification and Use
of Industrial Resources Developed Under
Titlel11, Defense Production Act

34.100 Scope of subpart.

This subpart prescribes policies and procedures for the
testing, qualification, and use of industrial resources manu-
factured or developed with assistance provided under section
301, 302, or 303 of the Defense Production Act (50 U.S.C.
App. 2091-2093). Title Il of the Defense Production Act
authorizes various forms of Government assistance to
encourage expansion of production capacity and supply of
industrial resources essentia to national defense.

34.101 Definitions.

“Item of supply,” asused in this subpart, means any indi-
vidual part, component, subassembly, assembly, or
subsystem integral to a magjor system, and other property
which may be replaced during the service life of the system.
The term includes spare parts and replenishment parts, but
does not include packaging or labeling associated with ship-
ment or identification of an “item.”

34.102 Palicy.

Itisthe policy of the Government, asrequired by Section
126 of Public Law 102-558, to pay for any testing and quali-
fication required for the use or incorporation of the industrial
resources manufactured or developed with assistance pro-
vided under Title 11 of the Defense Production Act of 1950.

34.103 Testing and qualification.
(a) Contractors receiving requests from aTitle I11 pro-
ject contractor for testing and qualification of a Title 111
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35.000 Scope of part.

(@) This part prescribes policies and procedures of spe-
cial application to research and development (R&D)
contracting.

(b) R&D integral to acquisition of major systemsis cov-
ered in Part 34. Independent research and development
(IR&D) is covered at 31.205-18.

35.001 Definitions.

“Applied research” means the effort that (a) normally
follows basic research, but may not be severable from the
related basic research; (b) attempts to determine and exploit
the potential of scientific discoveries or improvements in
technology, materials, processes, methods, devices, or tech-
niques, and (c) attempts to advance the state of the art.
When being used by contractors in cost principle applica-
tions, this term does not include efforts whose principal aim
is the design, development, or testing of specific items or
services to be considered for sale; these efforts are within
the definition of “development,” given below.

“Development,” as used in this part, means the system-
atic use of scientific and technical knowledge in the design,
development, testing, or evaluation of a potential new prod-

uct or service (or of an improvement in an existing product
or service) to meet specific performance requirements or
objectives. It includes the functions of design engineering,
prototyping, and engineering testing; it excludes subcon-
tracted technical effort that is for the sole purpose of
developing an additional source for an existing product.

“Recoupment,” as used in this part, means the recovery
by the Government of Government-funded nonrecurring
costs from contractors that sell, lease, or license the result-
ing products or technology to buyers other than the Federa
Government.

35.002 General.

The primary purpose of contracted R&D programsis to
advance scientific and technical knowledge and apply that
knowledge to the extent necessary to achieve agency and
national goals. Unlike contracts for supplies and services,
most R&D contracts are directed toward objectives for
which the work or methods cannot be precisely described in
advance. It isdifficult to judge the probabilities of success
or required effort for technical approaches, some of which
offer little or no early assurance of full success. The con-
tracting process shall be used to encourage the best sources
from the scientific and industrial community to become
involved in the program and must provide an environment
in which the work can be pursued with reasonable flexibil-
ity and minimum administrative burden.

35.003 Palicy.

(a) Useof contracts. Contracts shall be used only when
the principal purpose is the acquisition of supplies or ser-
vices for the direct benefit or use of the Federal
Government. Grants or cooperative agreements should be
used when the principal purpose of the transaction is to
stimulate or support research and development for another
public purpose.

(b) Cost sharing. Cost sharing policies (which are not
otherwise required by law) under Government contracts
shall be in accordance with 16.303, 42.707(a) and agency
procedures.

() Recoupment. Recoupment not otherwise required
by law shall be in accordance with agency procedures.

35.004 Publicizing requirements and expanding
resear ch and development sour ces.

(@) Inorder to obtain a broad base of the best contractor
sources from the scientific and industrial community, agen-
cies must, in addition to following the requirements of
Part 5, continually search for and develop information on
sources (including small business concerns) competent to
perform R& D work. These efforts should include—
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(1) Early identification and publication of agency R&D
needs and requirements, including publicizing through the
Governmentwide point of entry (GPE) (see Part 5);

(2) Cooperation among technical personnel, contract-
ing officers, and Government small business personnel
early in the acquisition process; and

(3) Providing agency R&D points of contact for
potential sources.

(b) See Subpart 9.7 for information regarding R&D
pools and Subpart 9.6 for teaming arrangements.

35.005 Work statement.

(@) A clear and complete work statement concerning the
area of exploration (for basic research) or the end objectives
(for development and applied research) is essential. The
work statement should allow contractors freedom to exer-
cise innovation and creativity. Work statements must be
individually tailored by technical and contracting personnel
to attain the desired degree of flexibility for contractor cre-
ativity and the objectives of the R&D.

(b) In basic research the emphasis is on achieving spec-
ified objectives and knowledge rather than on achieving
predetermined end results prescribed in a statement of spe-
cific performance characteristics. This emphasis applies
particularly during the early or conceptual phases of the
R&D effort.

(c) In reviewing work statements, contracting officers
should ensure that language suitable for a level-of-effort
approach, which requires the furnishing of technical effort
and a report on the results, is not intermingled with lan-
guage suitable for a task-completion approach, which often
reguires the development of atangible end item designed to
achieve specific performance characteristics. The wording
of the work statement should also be consistent with the
type and form of contract to be negotiated (see 16.207 and
16.306(d)). For example, the work statement for a cost-
reimbursement contract promising the contractor’s best
efforts for a fixed term would be phrased differently than a
work statement for a cost-reimbursement completion con-
tract promising the contractor’s best efforts for a defined
task. Differences between work statements for fixed-price
contracts and cost-reimbursement contracts should be even
clearer.

(d) In preparing work statements, technical and con-
tracting personnel shall consider and, as appropriate,
provide in the solicitation—

(1) A statement of the area of exploration, tasks to be
performed, and objectives of the research or development
effort;
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(2) Background information helpful to a clear under-
standing of the objective or requirement (e.g., any known
phenomena, techniques, methodology, or results of related
work);

(3) Information on factors such as personnel, envi-
ronment, and interfaces that may constrain the results of the
effort;

(4) Reporting requirements and information on any
additional items that the contractor is required to furnish
(at specified intervals) as the work progresses,

(5) The type and form of contract contemplated by
the Government and, for level-of-effort work statements, an
estimate of applicable professional and technical effort
involved; and

(6) Any other considerations peculiar to the work to
be performed; for example, any design-to-cost require-
ments.

35.006 Contracting methods and contract type.

(@) In R&D acquisitions, the precise specifications nec-
essary for sealed bidding are generally not available, thus
making negotiation necessary. However, the use of negoti-
ation in R&D contracting does not change the obligation to
comply with Part 6.

(b) Selecting the appropriate contract type is the respon-
sibility of the contracting officer. However, because of the
importance of technical considerations in R&D, the choice
of contract type should be made after obtaining the recom-
mendations of technical personnel. Although the
Government ordinarily prefers fixed-price arrangements in
contracting, this preference applies in R&D contracting
only to the extent that goals, objectives, specifications, and
cost estimates are sufficient to permit such a preference.
The precision with which the goal s, performance objectives,
and specifications for the work can be defined will largely
determine the type of contract employed. The contract type
must be selected to fit the work required.

(c) Because the absence of precise specifications and
difficulties in estimating costs with accuracy (resulting in a
lack of confidence in cost estimates) normally precludes
using fixed-price contracting for R&D, the use of cost-reim-
bursement contracts is usually appropriate (see Subpart
16.3). The nature of development work often requires a
cost-reimbursement  completion  arrangement  (see
16.306(d)). When the use of cost and performance incen-
tives is desirable and practicable, fixed-price incentive and
cost-plus-incentive-fee contracts should be considered in
that order of preference.
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competition in production contracts. In some situations, the
developmental contractor may bein the best position to pro-
duce such atechnical package.

35.012 Patent rights.
For a discussion of patent rights, see agency regulations
and Part 27.

35.013 Insurance.

Nonprofit, educational, or State institutions performing
cost-reimbursement contracts often do not carry insurance.
They may claim immunity from liability for torts, or, as
State ingtitutions, they may be prohibited by State law from
expending funds for insurance. When this is the case, see
28.311 for appropriate clause coverage.

35.014 Government property and title.

(8 The requirements in Part 45 for establishing and
maintaining control over Government property apply to all
R&D contracts.

(b) In implementing 31 U.S.C. 6306, and unless an
agency head provides otherwise, the policies in subpara-
graphs (1) through (4) following, regarding title to
equipment (and other tangible personal property) purchased
by the contractor using Government funds provided for the
conduct of basic or applied scientific research, apply to con-
tracts with nonprofit institutions of higher education
and nonprofit organizations whose primary purpose is the
conduct of scientific research:

(2) If the contractor obtains the contracting officer’s
advance approval, the contractor shall automatically acquire
and retain title to any item of equipment costing less than
$5,000 (or a lesser amount established by agency regula-
tions) acquired on areimbursable basis.

(2) If purchased equipment costs $5,000 (or a lesser
amount established by agency regulations) or more, and as
the parties specifically agree in the contract, title may—

(i) Vest in the contractor upon acquisition without
further obligation to the Government;

(i) Vest in the contractor, subject to the
Government’s right to direct transfer of the title to the
Government or to a third party within 12 months after the
contract’s completion or termination (transfer of title to the
Government or third party shall not be the basis for any
claim by the contractor); or

(iii) Vestinthe Government, if the contracting offi-
cer determines that vesting of title in the contractor would
not further the objectives of the agency’ s research program.

(3) If title to equipment is vested in the contractor,
depreciation, amortization, or use charges are not allowable
with respect to that equipment under any existing or future
Government contract or subcontract.

(4) If the contract is performed at a Government
installation and there is a continuing need for the equipment

following contract completion, title need not be transferred
to the contractor.

(c) The absence of an agreement covering title to equip-
ment acquired by the contractor with Government funds
that cost $1,000 or more does not limit an agency’sright to
act to vest title in a contractor as authorized by 31 U.S.C.
6306.

(d)(1) Vesting title under paragraph (b) of this sectionis
subject to civil rights legislation, 42 U.S.C. 2000d. Before
title is vested, the contractor must agree that—

No person in the United States shall, on the ground of
race, color, or nationa origin, be excluded from par-
ticipation in, be denied the benefits of, or be
otherwise subjected to discrimination under this con-
templated financial assistance (title to equipment).

(2) By signing the contract, the contractor accepts
and agrees to comply with this requirement.

(e) The policies in subparagraphs (b)(1) through (b)(3)
and paragraph (d) of this section are implemented in the
Government property clauses (Alternate Il of the clause at
52.245-2, Government Property (Fixed-Price Contracts);
Alternate | of the clause at 52.245-5, Government Property
(Cost-Reimbursement, Time-and-Material, or Labor-Hour
Contracts); Alternate | of the clause at 52.245-11,
Government Property (Facilities Use); and the clause at
52.245-15, Transfer of Title to the Facilities, which are
prescribed in Part 45 (at 45.106 for fixed-price and cost-
reimbursement contracts and at 45.302-6 and 45.302-7 for
facilities contracts).

35.015 Contracts for research with educational
institutions and nonprofit or ganizations.

(a) General. (1) When the R&D work is not defined
precisely and the contract states only a period during which
work is conducted (that is, a specific time for achievement
of results is not required), research contracts with educa-
tional institutions and nonprofit organizations shall—

(i) State that the contractor bears primary respon-
sibility for the research;

(i) Give—

(A) The name of the principal investigator (or
project leader), if the decision to contract is based on that
particular individual’s research effort and management
capabilities; and

(B) The contractor’s estimate of the amount of
time that individual will devote to the work;

(iii) Provide that the named individual shall be
closely involved and continuously responsible for the con-
duct of the work;

(iv) Provide that the contractor must obtain the
contracting officer’s approval to change the principal inves-
tigator (or project leader);
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(v) Requirethat the contractor advise the contract-
ing officer if the principal investigator (or project leader)
will, or plans to, devote substantially less effort to the work
than anticipated; and

(vi) Require that the contractor obtain the con-
tracting officer’s approval to change the phenomenon under
study, the stated objectives of the research, or the method-
ology.

(2) If aresearch contract does provide precise objec-
tives or a specific date for achievement of results, the
contracting officer may include in the contract the require-
ments set forth in subparagraph (8)(1) of this section, if itis
necessary for the Government to exercise oversight and
approval over the avenues of approach, methods, or schedule
of work.

(b) Basic agreements. (1) A basic agreement should be
negotiated if the number of contracts warrants such an
agreement (see 16.702). Basic agreements should be
reviewed and updated at least annually.

(2) To promote uniformity and consistency in dealing
with educational ingtitutions and nonprofit organizations,
agencies are encouraged to use basic agreements of other
agencies.

35.016 Broad agency announcement.

(@) General. This paragraph prescribes procedures for
the use of the broad agency announcement (BAA) with
Peer or Scientific Review (see 6.102(d)(2)) for the acquisi-
tion of basic and applied research and that part of
development not related to the development of a specific
system or hardware procurement. BAA's may be used by
agencies to fulfill their requirements for scientific study and
experimentation directed toward advancing the state-of-the-
art or increasing knowledge or understanding rather than
focusing on a specific system or hardware solution. The
BAA technique shall only be used when meaningful pro-
posals with varying technical/scientific approaches can be
reasonably anticipated.

(b) The BAA, together with any supporting documents,
shall—

(1) Describe the agency's research interest, either for
an individual program requirement or for broadly defined
areas of interest covering the full range of the agency's
requirements;

(2) Describe the criteria for selecting the proposals,
their relative importance, and the method of evaluation;

(3) Specify the period of time during which propos-
a's submitted in response to the BAAwill be accepted; and

(4) Contain instructions for the preparation and sub-
mission of proposals.

(c) The availability of the BAA must be publicized
through the Governmentwide point of entry (GPE) and, if
authorized pursuant to Subpart 5.5, may also be published in

35-6

noted scientific, technical, or engineering periodicals. The
notice must be published no less frequently than annually.
When transmitting a notice to the GPE before January 1,
2002, contracting officers must direct the GPE to forward the
notice to the Commerce Business Daily.

(d) Proposals received as a result of the BAA shall be
evaluated in accordance with evaluation criteria specified
therein through a peer or scientific review process. Written
evaluation reports on individual proposals will be necessary
but proposals need not be evaluated against each other since
they are not submitted in accordance with a common work
statement.

(e) The primary basis for selecting proposals for accep-
tance shall be technical, importance to agency programs,
and fund availability. Cost realism and reasonableness shall
also be considered to the extent appropriate.

(f) Synopsis under Subpart 5.2, Synopses of Proposed
Contract Actions, of individual contract actions based upon
proposals received under the BAA is not required. The
notice published pursuant to paragraph (c) of this section
fulfills the synopsis requirement.

35.017 Federally Funded Research and Development

Centers.

(8 Policy. (1) This section sets forth Federal policy
regarding the establishment, use, review, and termination of
Federally Funded Research and Development Centers
(FFRDC's) and related sponsoring agreements.

(2) An FFRDC meets some specia long-term
research or development need which cannot be met as effec-
tively by existing in-house or contractor resources.
FFRDC's enable agencies to use private sector resources to
accomplish tasks that are integral to the mission and opera-
tion of the sponsoring agency. An FFRDC, in order to
discharge its responsibilities to the sponsoring agency, has
access, beyond that which is common to the normal con-
tractual relationship, to Government and supplier data,
including sensitive and proprietary data, and to employees
and facilities. The FFRDC is required to conduct its busi-
ness in a manner befitting its specia relationship with the
Government, to operate in the public interest with objectiv-
ity and independence, to be free from organizational
conflicts of interest, and to have full disclosure of its affairs
to the sponsoring agency. It is not the Government's intent
that an FFRDC use its privileged information or access to
facilities to compete with the private sector. However, an
FFRDC may perform work for other than the sponsoring
agency under the Economy Act, or other applicable legisla-
tion, when the work is not otherwise available from the
private sector.

(3) FFRDC's are operated, managed, and/or adminis-
tered by either a university or consortium of universities,
other not-for-profit or nonprofit organization, or an indus-
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36.000 Scope of part.

This part prescribes policies and procedures peculiar to
contracting for construction and architect-engineer services.
It includes requirements for using certain clauses and stan-
dard forms that apply also to contracts for dismantling,
demolition, or removal of improvements.

Subpart 36.1—General

36.101 Applicability.

(a) Construction and architect-engineer contracts are
subject to the requirements in other parts of this regulation,
which shall be followed when applicable.

(b) When a requirement in this part is inconsistent with
arequirement in another part of this regulation, this Part 36
shall take precedence if the acquisition of construction or
architect-engineer servicesisinvolved.

(c) A contract for both construction and supplies or ser-
vices shall include—

(1) Clauses applicable to the predominant part of the
work (see Subpart 22.4), or

(2) If the contract is divided into parts, the clauses
applicable to each portion.

36.102 Definitions.

As used in this part—

“Contract” isintended to refer to a contract for construc-
tion or a contract for architect-engineer services, unless
another meaning is clearly intended.

“Design” means defining the construction requirement
(including the functiona relationships and technical sys
tems to be used, such as architectural, environmental,
structural, electrical, mechanical, and fire protection), pro-
ducing the technical specifications and drawings, and
preparing the construction cost estimate.

“Design-bid-build” means the traditional delivery
method where design and construction are sequential and
contracted for separately with two contracts and two con-
tractors.

“Design-build” means combining design and construc-
tion in a single contract with one contractor.

“Firm” in conjunction with architect-engineer services,
means any individual, partnership, corporation, association,
or other legal entity permitted by law to practice the profes-
sions of architecture or engineering.

“Plans and specifications’ means drawings, specifica-
tions, and other datafor and preliminary to the construction.

“Record drawings’ means drawings submitted by a con-
tractor or subcontractor at any tier to show the construction
of aparticular structure or work as actually completed under
the contract.

“Two-phase design-build selection procedures’ is a
selection method in which a limited number of offerors
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(normally five or fewer) is selected during Phase One to
submit detailed proposals for Phase Two (see Subpart 36.3).

36.103 Methods of contracting.

(@) Contracting officers shall acquire construction
using sealed bid procedures if the conditionsin 6.401(a)
apply, except that sealed bidding need not be used for con-
struction contracts to be performed outside the United
States, its possessions, or Puerto Rico. (See 6.401(b)(2).)

(b) Contracting officers shall acquire architect-engineer
services by negotiation, and select sources in accordance
with applicable law, Subpart 36.6, and agency regulations.

36.104 Policy.

Unless the traditional acquisition approach of design-
bid-build established under the Brooks Architect-Engineers
Act (40 U.S.C. 541, et seqg.) or another acquisition proce-
dure authorized by law is used, the contracting officer shall
use the two-phase selection procedures authorized by
10 U.S.C. 2305a or 41 U.S.C. 253m when entering into a
contract for the design and construction of a public building,
facility, or work, if the contracting officer makes a determi-
nation that the procedures are appropriate for use (see
Subpart 36.3). Other acquisition procedures authorized by
law include the procedures established in this part and other
parts of this chapter and, for DoD, the design-build process
described in 10 U.S.C. 2862.

Subpart 36.2—Special Aspects of Contracting
for Construction

36.201 Evaluation of contractor performance.

(a) Preparation of performance evaluation reports. (1)
The contracting activity shall evaluate contractor perfor-
mance and prepare a performance report using the SF 1420,
Performance Evaluation (Construction Contracts), for each
construction contract of—

(i) $500,000 or more; or
(i) More than $10,000, if the contract was termi-
nated for default.

(2) The report shall be prepared at the time of final
acceptance of the work, at the time of contract termination,
or at other times, as appropriate, in accordance with agency
procedures. Ordinarily, the evaluating official who prepares
the report should be the person responsible for monitoring
contract performance.

(3) If theevaluating official concludes that a contrac-
tor’s overall performance was unsatisfactory, the contractor
shall be advised in writing that a report of unsatisfactory
performance is being prepared and the basis for the report.
If the contractor submits any written comments, the evalu-
ating officia shall include them in the report, resolve any
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alleged factual discrepancies, and make appropriate
changes in the report.

(4) The head of the contracting activity shall estab-
lish procedures which ensure that fully qualified personnel
prepare and review performance reports.

(b) Review of performance reports. Each performance
report shall be reviewed to ensure that it is accurate and fair.
The reviewing official should have knowledge of the con-
tractor’'s performance and should normally be at an
organizational level above that of the evaluating official.

(c) Disgtribution and use of performance reports. (1)
Each performance report shall be distributed in accordance
with agency procedures. One copy shall be included in the
contract file. The contracting activity shall retain the report
for at least six years after the date of the report.

(2) Before making a determination of responsibility
in accordance with Subpart 9.1, the contracting officer may
consider performance reports in accordance with agency
instructions.

36.202 Specifications.

(a) Construction specifications shall conform to the
requirements in Part 11 of this regulation.

(b) Whenever possible, contracting officers shall ensure
that references in specifications are to widely recognized
standards or specifications promulgated by governments,
industries, or technical societies.

() When “brand name or equal” descriptions are neces-
sary, specifications must clearly identify and describe the
particular physical, functional, or other characteristics of the
brand-name items which are considered essential to satisfy-
ing the requirement.

(d) In accordance with Executive Order 13202 of
February 17, 2001, Preservation of Open Competition and
Government Neutrality Towards Government Contractors
Labor Relations on Federa and Federally Funded
Construction Projects, as amended on April 6, 2001—

(1) The Government, or any construction manager
acting on behalf of the Government, must not—

(i) Require or prohibit offerors, contractors, or
subcontractors to enter into or adhere to agreements with
one or more labor organizations (as defined in 42 U.S.C.
2000e(d)) on the same or other related construction pro-
jects; or

(ii) Otherwise discriminate against offerors, con-
tractors, or subcontractors for becoming, refusing to
become, or remaining signatories or otherwise adhering to
agreements with one or more labor organizations, on the
same or other related construction projects.

(2) Nothing in this paragraph prohibits offerors, con-
tractors, or subcontractors from voluntarily entering into
project labor agreements.

(3) The head of the agency may exempt a construction
project from this policy if the agency head finds that, as of
February 17, 2001—

(i) The agency or a construction manager acting on
behalf of the Government had issued or was a party to bid
specifications, project agreements, agreements with one or
more labor organizations, or other controlling documents
with respect to that particular project, which contained any
of the requirements or prohibitions in paragraph (d)(1) of
this section; and

(i) One or more construction contracts subject to such
requirements or prohibitions had been awarded.

(4) The head of the agency may exempt a particular
project, contract, or subcontract from this policy upon a
finding that special circumstances require an exemption in
order to avert an imminent threat to public health or safety,
or to serve the national security. A finding of "specia cir-
cumstances' may hot be based on the possibility or presence
of alabor dispute concerning the use of contractors or sub-
contractors who are nonsignatories to, or otherwise do not
adhere to, agreements with one or more labor organizations,
or concerning employees on the project who are not mem-
bers of or affiliated with alabor organization.

36.203 Government estimate of construction costs.

(& An independent Government estimate of construction
costs shall be prepared and furnished to the contracting officer
at the earliest practicable time for each proposed contract and
for each contract modification anticipated to cost $100,000 or
more. The contracting officer may require an estimate when
the cost of required work is anticipated to be less than
$100,000. The estimate shall be prepared in as much detail as
though the Government were competing for award.

(b) When two-step sealed bidding is used, the indepen-
dent Government estimate shal be prepared when the
contract requirements are definitized.

(c) Accessto information concerning the Government
estimate shall be limited to Government personnel whose
official duties require knowledge of the estimate. An
exception to this rule may be made during contract nego-
tiations to alow the contracting officer to identify a
specialized task and disclose the associated cost break-
down figures in the Government estimate, but only to the
extent deemed necessary to arrive at afair and reasonable
price. The overall amount of the Government’s estimate
shall not be disclosed except as permitted by agency reg-
ulations.

36.204 Disclosure of the magnitude of construction
projects.
Advance notices and solicitations shall state the magni-
tude of the requirement in terms of physical characteristics
and estimated price range. In no event shall the statement
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of magnitude disclose the Government’s estimate.
Therefore, the estimated price should be described in terms
of one of the following price ranges:

(a) Lessthan $25,000.

(b) Between $25,000 and $100,000.

(c) Between $100,000 and $250,000.

(d) Between $250,000 and $500,000.

(e) Between $500,000 and $1,000,000.

(f) Between $1,000,000 and $5,000,000.

(g) Between $5,000,000 and $10,000,000.

(h) More than $10,000,000.

36.205 Statutory cost limitations.

(a) Contracts for construction shall not be awarded at a
cost to the Government—

(1) In excess of statutory cost limitations, unless
applicable limitations can be and are waived in writing for
the particular contract; or

(2) Which, with allowances for Government-
imposed contingencies and overhead, exceeds the statutory
authorization.

(b) Solicitations containing one or more items subject to
statutory cost limitations shall state—

(1) The applicable cost limitation for each affected
item in a separate schedule;

(2) That an offer which does not contain separately-
priced schedules will not be considered; and

(3) That the price on each schedule shall include an
approximate apportionment of al estimated direct costs,
allocable indirect costs, and profit.

(c) The Government shall reject an offer if its prices
exceed applicable statutory limitations, unless laws or
agency procedures provide pertinent exemptions. However,
if it isin the Government’s interest, the contracting officer
may include a provision in the solicitation which permits
the award of separate contracts for individual items whose
prices are within or subject to applicable statutory
limitations.

(d) The Government shall also reject an offer if its prices
are within statutory limitations only because it is materially
unbalanced. An offer isunbalanced if its prices are signifi-
cantly less than cost for some work, and overstated for other
work.

36.206 Liquidated damages.

The contracting officer must evaluate the need for liqui-
dated damages in a construction contract in accordance with
11.502 and agency regulations.

36.207 Pricing fixed-price construction contracts.

(a) Generally, firm-fixed-price contracts shall be used to
acquire construction. They may be priced—
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(1) On alump-sum basis (when a lump sum is paid
for the total work or defined parts of the work),

(2) Onaunit-price basis (when aunit priceispaid for
a specified quantity of work units), or

(3) Using acombination of the two methods.

(b) Lump-sum pricing shall be used in preference to unit
pricing except when—

(1) Large quantities of work such as grading, paving,
building outside utilities, or site preparation are involved;

(2) Quantities of work, such as excavation, cannot be
estimated with sufficient confidence to permit a lump-sum
offer without a substantial contingency;

(3) Estimated quantities of work required may
change significantly during construction; or

(4) Offerors would have to expend unusual effort to
develop adequate estimates.

(c) Fixed-price contracts with economic price adjust-
ment may be used if such a provision is customary in
contracts for the type of work being acquired, or when
omission of an adjustment provision would preclude a sig-
nificant number of firms from submitting offers or would
result in offerors including unwarranted contingencies in
proposed prices.

36.208 Concurrent performance of firm-fixed-price
and other types of construction contracts.

In view of potential labor and administrative problems,
cost-plus-fixed-fee, price-incentive, or other types of con-
tracts with cost variation or cost adjustment features shall not
be permitted concurrently, at the same work site, with firm-
fixed-price, lump sum, or unit price contracts except with the
prior approval of the head of the contracting activity.

36.209 Construction contracts with architect-engineer
firms.

No contract for the construction of a project shall be
awarded to the firm that designed the project or its sub-
sidiaries or affiliates, except with the approval of the head
of the agency or authorized representative.

36.210 Inspection of site and examination of data.

The contracting officer should make appropriate arrange-
ments for prospective offerors to inspect the work site and to
have the opportunity to examine data available to the
Government which may provide information concerning the
performance of the work, such as boring samples, original
boring logs, and records and plans of previous construction.
The data should be assembled in one place and made available
for examination. The solicitation should notify offerors of the
time and place for the site ingpection and data examination. If
it isnot feasible for offerors to ingpect the site or examine the
data on their own, the solicitation should also designate an
individual who will show thesite or data to the offerors.
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Significant siteinformation and the data should be made avail-
ableto al offerorsin the same manner, including information
regarding any utilities to be furnished during construction. A
record should be kept of the identity and affiliation of al offer-
ors representatives who ingpect the site or examine the data

36.211 Distribution of advance notices andsolicitations.

Advance notices and solicitations should be distributed
to reach as many prospective offerors as practicable.
Contracting officers may send notices and solicitations to
organizations that maintain, without charge to the public,
display rooms for the benefit of prospective offerors, sub-
contractors, and material suppliers. |f requested by such
organizations, this may be done for al or a stated class of
construction projects on an annua or semiannual basis.
Contracting officers may determine the geographical extent
of distribution of advance notices and solicitations on a
case-by-case basis.

36.212 Preconstruction orientation.
(@) The contracting officer will inform the successful
offeror of significant matters of interest, including—

(1) Statutory matters such aslabor standards (Subpart
22.4), and subcontracting plan requirements (Subpart 19.7);
and

(2) Other matters of significant interest, including
who has authority to decide matters such as contractual,
administrative (e.g., security, safety, and fire and environ-
mental protection), and construction responsibilities.

(b) As appropriate, the contracting officer may issue an
explanatory letter or conduct a preconstruction conference.

(c) If apreconstruction conferenceisto be held, the con-
tracting officer shall—

(1) Conduct the conference prior to the start of con-
struction at the work site;

(2) Notify the successful offeror of the date, time,
and location of the conference (see 36.522); and

(3) Inform the successful offeror of the proposed
agenda and any need for attendance by subcontractors.

36.213 Special procedures for sealed bidding in
construction contracting.

36.213-1 General.

Contracting officers shall follow the procedures for
sealed bidding in Part 14, as modified and supplemented by
the requirements in this subpart.

36.213-2 Presolicitation notices.

(a) Unless the requirement is waived by the head of the
contracting activity or a designee, the contracting officer
shall send presolicitation notices to prospective bidders on

any construction requirement when the proposed contract is
expected to equal or exceed $100,000. Presolicitation
notices may also be used when the proposed contract is
expected to be less than $100,000. These notices shall be
issued sufficiently in advance of the invitation for bids to
stimulate the interest of the greatest number of prospective
bidders.
(b) Presolicitation notices must— |

(1) Describe the proposed work in sufficient detail to
disclose the nature and volume of work (in terms of physi-
cal characteristics and estimated price range) (see 36.204);

(2) Statethelocation of the work;

(3) Include tentative dates for issuing invitations,
opening bids, and completing contract performance;

(4) State where plans will be available for inspection
without charge;

(5) Specify adate by which requestsfor the invitation
for bids should be submitted;

(6) Notify recipients that if they do not submit a bid
they should advise the issuing office as to whether they
want to receive future presolicitation notices;

(7) State whether award is restricted to small busi-
nesses,

(8) Specify any amount to be charged for solicitation
documents; and

(9) Be publicized through the Governmentwide point
of entry in accordance with 5.204.

36.213-3 Invitationsfor bids.

(@) Invitations for bids for construction shall allow suf-
ficient time for bid preparation (i.e., the period of time
between the date invitations are distributed and the date set
for opening of bids) (but see 5.203 and 14.202-1) to allow
bidders an adequate opportunity to prepare and submit their
bids, giving due regard to the construction season and the
time necessary for bidders to inspect the site, obtain sub-
contract bids, examine data concerning the work, and
prepare estimates based on plans and specifications.

(b) Invitations for bids shall be prepared in accordance
with Subpart 14.2 and this section using the forms pre-
scribed in Part 53.

(c) Contracting officers should assure that each invita-
tion for bids includes the following information, when
applicable:

(1) The appropriate wage determination of the
Secretary of Labor (see Subpart 22.4), or, if the invitation
for bids must be issued before the wage determination is
received, a notice that the schedule of minimum wage rates
to be paid under the contract will be issued as an amend-
ment to the invitation for bids before the opening date for
bids (see 14.208 and Subpart 22.4).

(2) The Performance of Work by the Contractor
clause (see 36.501 and 52.236-1).
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(3) The magnitude of the proposed construction pro- (2) When aproposed priceis significantly lower than
ject (see 36.204). the Government estimate, the contracting officer shall make

(4) The period of performance (see Subpart 11.4).

(5) Arrangements made for bidders to inspect the site
and examine the data concerning performance of the work
(see 36.210).

(6) Information concerning any facilities, such as
utilities, office space, and warehouse space, to be furnished
during construction.

(7) Information concerning the prebid conference
(see 14.207).

(8) Any special qualifications or experience require-
ments that will be considered in determining the
responsibility of bidders (see Subpart 9.1).

(9) Any specia instructions concerning bids, alter-
nate bids, and award.

(10) Any instructions
reguirements.

(d) The contracting officer shall send invitationsfor bids
to prospective bidders who requested them in response to
the presolicitation notice, and should send them to other
prospective bidders upon their specific request (see 14.205
and 5.102(a)).

concerning  reporting

36.213-4 Notice of award.

When anotice of award isissued, it shal be done in writ-
ing or electronically, shall contain information required by
14.408, and shall—

(@) ldentify the invitation for bids;

(b) Identify the contractor’s bid;

(c) Statetheaward price;

(d) Advisethe contractor that any required payment and
performance bonds must be promptly executed and returned
to the contracting officer;

(e) Specify the date of commencement of work, or
advise that a notice to proceed will be issued.

36.214 Special procedures for price negotiation in
construction contracting.

(a8) Agencies shall follow the policies and proceduresin
Part 15 when negotiating prices for construction.

(b) The contracting officer shall evaluate proposals and
associated cost or pricing data or information other than
cost or pricing data and shall compare them to the
Government estimate.

(1) When submission of cost or pricing data is not
required (see 15.403-1 and 15.403-2), and any element of
proposed cost differs significantly from the Government
estimate, the contracting officer should request the offeror
to submit cost information concerning that element (e.g.,
wage rates or fringe benefits, significant materials, equip-
ment allowances, and subcontractor costs).
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sure both the offeror and the Government estimator com-
pletely understand the scope of the work. If negotiations
reveal errors in the Government estimate, the estimate shall
be corrected and the changes shall be documented in the
contract file.

(c) When appropriate, additional pricing tools may be
used. For example, proposed prices may be compared to
current prices for similar types of work, adjusted for differ-
ences in the work site and the specifications. Also, rough
yardsticks may be developed and used, such as cost per
cubic foot for structures, cost per linear foot for utilities, and
cost per cubic yard for excavation or concrete.

36.215 Special procedure for cost-reimbursement
contractsfor construction.

Contracting officers may use a cost-reimbursement con-
tract to acquire construction only when its use is consistent
with Subpart 16.3 and Part 15 (see 15.404-4(c)(4)(i) for fee |
limitation on cost-reimbursement contracts).

Subpart 36.3—Two-Phase Design-Build
Selection Procedures

36.300 Scope of subpart.

This subpart prescribes policies and procedures for the
use of the two-phase design-build selection procedures
authorized by 10 U.S.C. 2305a and 41 U.S.C. 253m.

36.301 Use of two-phase design-build selection
procedures.

(8 During formal or informal acquisition planning (see
Part 7), if considering the use of two-phase design-build
selection procedures, the contracting officer shall conduct
the evaluation in paragraph (b) of this section.

(b) The two-phase design-build selection procedures
shall be used when the contracting officer determines that
this method is appropriate, based on the following:

(1) Three or more offers are anticipated.

(2) Design work must be performed by offerors
before developing price or cost proposals, and offerors will
incur a substantial amount of expense in preparing offers.

(3) Thefollowing criteria have been considered:

(i) The extent to which the project requirements
have been adequately defined.

(ii) Thetime constraintsfor delivery of the project.

(iii) The capability and experience of potential
contractors.

(iv) The suitability of the project for use of the
two-phase sel ection method.

(v) The capability of the agency to manage the
two-phase selection process.
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52.219-7

52.219-8

52.219-9

52.219-10
52.219-11
52.219-12
52.219-13
52.219-14
52.219-15
52.219-16
52.219-17
52.219-18

52.219-19

52.219-20

52.219-21

52.219-22

52.219-23

52.219-24

52.219-25

52.219-26

Notice of Partial Small Business Set-Aside.
Utilization of Small Business Concerns.

Small Business Subcontracting Plan.

Incentive Subcontracting Program.

Specia 8(a) Contract Conditions.

Special 8(a) Subcontract Conditions.

[Reserved]

Limitations on Subcontracting.

[Reserved]

Liquidated Damages—Subcontracting Plan.
Section 8(a) Award.

Notification of Competition Limited to Eligible 8(a)
Concerns.

Small Business Concern Representation for the Small
Business Competitiveness Demonstration Program.
Notice of Emerging Small Business Set-Aside.
Small Business Size Representation for Targeted
Industry Categories under the Small Business
Competitiveness Demonstration Program.

Small Disadvantaged Business Status.

Notice of Price Evaluation Adjustment for Small
Disadvantaged Business Concerns.

Small Disadvantaged Business Participation
Program—Targets.

Small Disadvantaged Business Participation
Program—Disadvantaged Status and Reporting.
Small Disadvantaged Business Participation
Program—Incentive Subcontracting.

52.220— 52.221 [Reserved]

52.222-1
52.222-2
52.222-3
52.222-4

52.222-5
52.222-6
52.222-7
52.222-8
52.222-9
52.222-10
52.222-11
52.222-12
52.222-13

52.222-14
52.222-15
52.222-16
52.222-17

52.222-18

52.222-19

52.222-20

52.222-21
52.222-22

Notice to the Government of Labor Disputes.
Payment for Overtime Premiums.

Convict Labor.

Contract Work Hours and Safety Standards Act—
Overtime Compensation.

[Reserved]

Davis-Bacon Act.

Withholding of Funds.

Payrolls and Basic Records.

Apprentices and Trainees.

Compliance with Copeland Act Requirements.
Subcontracts (Labor Standards).

Contract Termination—Debarment.

Compliance with Davis-Bacon and Related Act
Regulations.

Disputes Concerning Labor Standards.
Certification of Eligibility.

Approva of Wage Rates.

Labor Standards for Construction Work—Facilities
Contracts.

Certification Regarding Knowledge of Child Labor
for Listed End Products.

Child Labor—Cooperation with Authorities and
Remedies.

Walsh-Healey Public Contracts Act.

Prohibition of Segregated Facilities.

Previous Contracts and Compliance Reports.

52.222-23

52.222-24

52.222-25
52.222-26
52.222-27

52.222-28
52.222-29

Notice of Requirement for Affirmative Action to
Ensure Equal Employment Opportunity for
Construction.

Preaward On-Site Equal Opportunity Compliance
Evaluation.

Affirmative Action Compliance.

Equal Opportunity.

Affirmative Action Compliance Requirements for
Construction.

[Reserved]

Notification of VisaDenial.

52.222-30—52.222-34 [Reserved)]

52.222-35

52.222-36
52.222-37

52.222-38—52.222-40

52.222-41
52.222-42
52.222-43

52.222-44

52.222-45
52.222-46

52.222-47

52.222-48

52.222-49

52.222-50

Affirmative Action for Disabled Veterans and
Veterans of the Vietnam Era

Affirmative Action for Workers with Disabilities.
Employment Reports on Disabled Veterans and
Veterans of the Vietnam Era.

[Reserved]

Service Contract Act of 1965, as Amended.
Statement of Equivalent Rates for Federal Hires.

Fair Labor Standards Act and Service Contract Act—
Price Adjustment (Multiple Year and Option
Contracts).

Fair Labor Standards Act and Service Contract Act—
Price Adjustment.

[Reserved]

Evaluation of Compensation for Professional
Employees.

SCAMinimum Wages and Fringe Benefits
Applicable to Successor Contract Pursuant to
Predecessor Contractor Collective Bargaining
Agreements (CBA).

Exemption from Application of Service Contract Act
Provisions for Contracts for Maintenance,
Calibration, and/or Repair of Certain Information
Technology, Scientific and Medical and/or Office and
Business Equipment—Contractor Certification.
Service Contract Act—Place of Performance
Unknown.

[Reserved]

52.223-1—52.223-2 [Reserved)]

52.223-3

52.223-4
52.223-5
52.223-6
52.223-7
52.223-8
52.223-9

52.223-10
52.223-11
52.223-12
52.223-13
52.223-14
52.224-1

52.224-2

Hazardous Material Identification and Material
Safety Data.

Recovered Materia Certification.

Pollution Prevention and Right-to-Know Information.
Drug-Free Workplace.

Notice of Radioactive Materials.

[Reserved]

Estimate of Percentage of Recovered Material
Content for EPA-Designated Products.

Waste Reduction Program.

Ozone-Depleting Substances.

Refrigeration Equipment and Air Conditioners.
Certification of Toxic Chemical Release Reporting.
Toxic Chemical Release Reporting.

Privacy Act Notification.

Privacy Act.
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52.225-1

52.225-2

52.225-3

52.225-4

52.225-5
52.225-6
52.225-7

52.225-8
52.225-9

52.225-10

52.225-11

52.225-12

52.225-13
52.225-14

52.225-15

52.225-16
52.225-17
52.226-1

52.226-2

52.227-1
52.227-2

52.227-3
52.227-4
52.227-5
52.227-6
52.227-7
52.227-8
52.227-9
52.227-10

52.227-11
52.227-12
52.227-13
52.227-14
52.227-15
52.227-16

52.227-17
52.227-18

Buy American Act—Balance of Payments Program—
Supplies.

Buy American Act—Balance of Payments Program
Certificate.

Buy American Act—North American Free Trade
Agreement—Israeli Trade Act—Balance of Payments
Program.

Buy American Act—North American Free Trade
Agreement—Israeli Trade Act—Balance of Payments
Program Certificate.

Trade Agreements.

Trade Agreements Certificate.

Waiver of Buy American Act for Civil Aircraft and
Related Articles.

Duty-Free Entry.

Buy American Act—Balance of Payments Program—
Construction Materials.

Notice of Buy American Act/Baance of

Payments Program Requirement—Construction
Materials.

Buy American Act—Balance of Payments Program—
Construction Materials under Trade Agreements.
Notice of Buy American Act/Balance of Payments
Program Requirement—Construction Materials under
Trade Agreements.

Restrictions on Certain Foreign Purchases.
Inconsistency between English Version and
Trandation of Contract.

Sanctioned European Union Country End

Products.

Sanctioned European Union Country Services.
Evaluation of Foreign Currency Offers.

Utilization of Indian Organizations and Indian-
Owned Economic Enterprises.

Historically Black College or University and
Minority Institution Representation.

Authorization and Consent.

Notice and Assistance Regarding Patent and
Copyright Infringement.

Patent Indemnity.

Patent Indemnity—Construction Contracts.

Waiver of Indemnity.

Royalty Information.

Patents—Notice of Government Licensee.

[Reserved]

Refund of Royalties.

Filing of Patent Applications—Classified Subject
Matter.

Patent Rights—Retention by the Contractor (Short
Form).

Patent Rights—Retention by the Contractor (Long
Form).

Patent Rights—A cquisition by the Government.
Rightsin Data—General.

Representation of Limited Rights Data and Restricted
Computer Software.

Additional Data Requirements.

Rightsin Data—Specia Works.

Rightsin Data—EXxisting Works.
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52.227-19
52.227-20
52.227-21

52.227-22
52.227-23
52.228-1
52.228-2
52.228-3
52.228-4

52.228-5
52.228-6
52.228-7
52.228-8
52.228-9
52.228-10
52.228-11
52.228-12
52.228-13
52.228-14
52.228-15
52.228-16

52.229-1
52.229-2
52.229-3
52.229-4

52.229-5

52.229-6
52.229-7

52.229-8
52.229-9

52.229-10

52.230-1
52.230-2
52.230-3

52.230-4
52.230-5
52.230-6
52.231

52.232-1
52.232-2

52.232-3
52.232-4

52.232-5
52.232-6

52.232-7

52.232-8

Commercial Computer Software—Restricted Rights.
Rightsin Data—SBIR Program.

Technical Data Declaration, Revision, and
Withholding of Payment—Major Systems.

Major System—Minimum Rights.

Rightsto Proposal Data (Technical).

Bid Guarantee.

Additional Bond Security.

Workers Compensation Insurance (Defense Base Act).
Workers' Compensation and War-Hazard Insurance
Overseas.

Insurance—Work on a Government | nstallation.
[Reserved]

Insurance—L.iability to Third Persons.

Liability and Insurance—L eased Motor Vehicles.
Cargo Insurance.

Vehicular and General Public Liability Insurance.
Pledges of Assets.

Prospective Subcontractor Reguests for Bonds.
Alternative Payment Protections.

Irrevocable Letter of Credit.

Performance and Payment Bonds—Construction.
Performance and Payment Bonds—Other Than
Construction.

State and Local Taxes.

North Carolina State and Local Sales and Use Tax.
Federal, State, and Local Taxes.

Federal, State, and Loca Taxes (Noncompetitive
Contract).

Taxes—Contracts Performed in U.S. Possessions or
Puerto Rico.

Taxes—Foreign Fixed-Price Contracts.
Taxes—TFixed-Price Contracts with Foreign
Governments.

Taxes—Foreign Cost-Reimbursement Contracts.
Taxes—Cost-Reimbursement Contracts with Foreign
Governments.

State of New Mexico Gross Receipts and
Compensating Tax.

Cost Accounting Standards Notices and Certification.
Cost Accounting Standards.

Disclosure and Consistency of Cost Accounting
Practices.

Consistency in Cost Accounting Practices.

Cost Accounting Standards—Educational Ingtitution.
Administration of Cost Accounting Standards.
[Reserved]

Payments.

Payments under Fixed-Price Research and
Development Contracts.

Payments under Personal Services Contracts.
Payments under Transportation Contracts and
Transportation-Related Services Contracts.
Payments under Fixed-Price Construction Contracts.
Payment under Communication Service Contracts
with Common Carriers.

Payments under Time-and-Materials and Labor-Hour
Contracts.

Discounts for Prompt Payment.
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Government upon acceptance, regardless of when or
where the Government takes physical possession.

(o) Warranty. The Contractor warrants and implies
that the items delivered hereunder are merchantable and
fit for use for the particular purpose described in this con-
tract.

(p) Limitation of liability. Except as otherwise pro-
vided by an express or implied warranty, the Contractor
will not be liable to the Government for consequential
damages resulting from any defect or deficiencies in
accepted items.

(g) Other compliances. The Contractor shall comply
with all applicable Federal, State and local laws, execu-
tive orders, rules and regulations applicable to its
performance under this contract.

(r) Compliance with laws unigue to Government con
tracts. The Contractor agrees to comply with 31 U.S.C.
1352 relating to limitations on the use of appropriated
funds to influence certain Federal contracts; 18 U.S.C.
431 relating to officials not to benefit; 40 U.S.C. 327, et
seg., Contract Work Hours and Safety Standards Act; 41
U.S.C. 51-58, Anti-Kickback Act of 1986; 41 U.S.C. 265
and 10 U.S.C. 2409 relating to whistleblower protections;
49 U.S.C. 40118, Fly American; and 41 U.S.C. 423 relat-
ing to procurement integrity.

(s) Order of precedence. Any inconsistenciesin this
solicitation or contract shall be resolved by giving prece-
dence in the following order:

(1) The schedule of supplies/services.

(2) The Assignments, Disputes, Payments, Invoice,
Other Compliances, and Compliance with Laws Unique
to Government Contracts paragraphs of this clause.

(3) Theclause at 52.212-5.

(4) Addendato this solicitation or contract, includ-
ing any license agreements for computer software.

(5) Solicitation provisionsif thisis asolicitation.

(6) Other paragraphs of this clause.

(7) The Standard Form 1449.

(8) Other documents, exhibits, and attachments.

(9) The specification.

(End of clause)

52.212-5 Contract Terms and Conditions Required
to Implement Statutes or Executive Orders—
Commercial Items.

As prescribed in 12.301(b)(4), insert the following
clause:

CoNTRACT TErRMS AND CONDITIONS REQUIRED TO
IMPLEMENT STATUTES OR EXECUTIVE ORDERS—
ComMERcIAL ITEMS (MAY 2001)

(@) The Contractor shall comply with the following
FAR clauses, which are incorporated in this contract by
reference, to implement provisions of law or executive
orders applicable to acquisitions of commercial items:

(1) 52.222-3, Convict Labor (E.O. 11755).
(2) 52.233-3, Protest after Award (31 U.S.C. 3553).

(b) The Contractor shall comply with the FAR clauses
in this paragraph (b) that the Contracting Officer has indi-
cated as being incorporated in this contract by reference
to implement provisions of law or Executive orders
applicable to acquisitions of commercial items or compo-
nents:

[Contracting Officer must check as appropriate.]

_ (1) 52.203-6, Restrictions on Subcontractor
Sales to the Government, with Alternate |
(41 U.S.C. 253g and 10 U.S.C. 2402).

_ (2) 52.219-3, Notice of Total HUBZone Small
Business Set-Aside (Jan 1999).

___ (3)52.219-4, Notice of Price Evaluation Preference
for HUBZone Small Business Concerns (Jan 1999)
(if the offeror elects to waive the preference, it
shall so indicatein its offer).

_ (#(i) 52.219-5, Very Small Business Set-Aside
(Pub. L. 103-403, section 304, Small Business
Reauthorization and Amendments Act of 1994).

(ii) Alternate | to 52.219-5.

_ (iii) Alternatell to 52.219-5.

____ (5 52.219-8, Utilization of Small Business
Concerns (15 U.S.C. 637 (d)(2) and (3)).

____(6) 52.219-9, Smal Business Subcontracting
Plan (15 U.S.C. 637(d)(4)).

_ (7) 52.219-14, Limitations on Subcontracting
(15 U.S.C. 637(a)(14)).

____ (8)(i) 52.219-23, Notice of Price Evaluation
Adjustment for Small Disadvantaged Business
Concerns (Pub. L. 103-355, section 7102, and 10
U.S.C. 2323) (if the offeror elects to waive the
adjustment, it shall so indicate in its offer).

(ii)__ Alternate | of 52.219-23.

___(9) 52.219-25, Small Disadvantaged Business
Participation Program—Disadvantaged Status and
Reporting (Pub. L. 103-355, section 7102, and 10
U.S.C. 2323).

_ (10) 52.219-26, Small Disadvantaged Business
Participation Program—Incentive Subcontracting
(Pub. L. 103-355, section 7102, and 10 U.S.C.
2323).

_(11) 52.222-21, Prohibition of Segregated Facilities
(Feb 1999)

__(12) 52.222-26, Equal Opportunity (E.O. 11246).

_ (13) 52.222-35, Affirmative Action for Disabled
Veterans and Veterans of the Vietham Era (38
U.S.C. 4212).
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_ (14) 52.222-36, Affirmative Action for Workers
with Disabilities (29 U.S.C. 793).

___ (15) 52.222-37, Employment Reports on Disabled
Veterans and Veterans of the Vietnam Era (38
U.S.C. 4212).

__ (16) 52.222-19, Child Labor—Cooperation with
Authorities and Remedies (E.O. 13126).

___(A7N(i) 52.223-9, Estimate of Percentage of
Recovered Material Content for EPA-Designated
Products (42 U.S.C. 6962(c)(3)(A)(ii)).

(ii) Alternate | of 52.223-9 (42 U.SC.
6962(i)(2)(C)).

___(18) 52.225-1, Buy American Act—Balance of
Payments Program—Supplies (41 U.S.C. 10a -
10d).

_ (19)(i) 52.225-3, Buy American Act—North
American Free Trade Agreement—Israeli Trade
Act—Balance of Payments Program (41 U.S.C.
10a- 10d, 19 U.S.C. 3301 note, 19 U.S.C. 2112
note).

(ii) Alternate | of 52.225-3.

__ (iii) Alternate I of 52.225-3.

__ (20) 52.225-5, Trade Agreements (19 U.S.C.
2501, et seq., 19 U.S.C. 3301 note).

_(21) 52.225-13, Restriction on Certain Foreign
Purchases (E.O. 12722, 12724, 13059, 13067,
13121, and 13129).

_ (220 52.225-15, Sanctioned European Union
Country End Products (E.O. 12849).

_ (23) 52.225-16, Sanctioned European Union
Country Services (E.O. 12849).

_ (24) 52.232-33, Payment by Electronic Funds
Transfer—Central Contractor Registration (31
U.S.C. 3332).

__ (25) 52.232-34, Payment by Electronic Funds
Transfer—Other than Central  Contractor
Registration (31 U.S.C. 3332).

__ (26) 52.232-36, Payment by Third Party (31 U.S.C.
3332).

_(27) 52.239-1, Privacy or Security Safeguards
(5 U.S.C. 5523).

___(28)(i) 52.247-64, Preference for Privately
Owned U.S.-Flag Commercial Vessels (46 U.S.C.
1241).

(i) Alternate | of 52.247-64.

(c) The Contractor shall comply with the FAR clauses
in this paragraph (c), applicable to commercial services,
which the Contracting Officer has indicated as being
incorporated in this contract by reference to implement
provisions of law or executive orders applicable to acqui-
sitions of commercial items or components:

[Contracting Officer check as appropriate.]
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_ (1) 52.222-41, Service Contract Act of 1965, As
Amended (41 U.S.C. 351, et seq.).

_ (2) 52.222-42, Statement of Equivalent Rates
for Federal Hires (29 U.S.C. 206 and 41 U.S.C.
351, et seq.).

() 52.222-43, Fair Labor Standards Act and
Service Contract Act—Price Adjustment
(Multiple Y ear and Option Contracts) (29 U.S.C.
206 and 41 U.S.C. 351, et seq.).

(4 52.222-44, Fair Labor Standards Act and
Service Contract Act—Price Adjustment
(29 U.S.C. 206 and 41 U.S.C. 351, et seq.).

___(5) 52.222-47, SCA Minimum Wages and Fringe
Benefits Applicable to Successor Contract Pursuant
to Predecessor Contractor Collective Bargaining
Agreement (CBA) (41 U.S.C. 351, et seq.).

(d) Comptroller General Examination of Record. The
Contractor shall comply with the provisions of this para-
graph (d) if this contract was awarded using other than
sedled hid, is in excess of the simplified acquisition
threshold, and does not contain the clause at 52.215-2,
Audit and Records—Negotiation.

(1) The Comptroller General of the United States,
or an authorized representative of the Comptroller
General, shall have access to and right to examine any of
the Contractor’'s directly pertinent records involving
transactions related to this contract.

(2) The Contractor shall make available at its offices
at al reasonable times the records, materials, and other evi-
dence for examination, audit, or reproduction, until 3 years
after final payment under this contract or for any shorter
period specified in FAR Subpart 4.7, Contractor Records
Retention, of the other clauses of this contract. If this con-
tract is completely or partialy terminated, the records
relating to the work terminated shall be made available for
3 years after any resulting final termination settlement.
Records relating to appeals under the disputes clause or to
litigation or the settlement of claims arising under or relat-
ing to this contract shall be made available until such
appedls, litigation, or claims are finally resolved.

(3) Asused in this clause, records include books,
documents, accounting procedures and practices, and
other data, regardless of type and regardless of form. This
does not require the Contractor to create or maintain any
record that the Contractor does not maintain in the ordi-
nary course of business or pursuant to a provision of law.

(e) Notwithstanding the requirements of the clausesin
paragraphs (a), (b), (c) or (d) of this clause, the Contractor
is not required to include any FAR clause, other than
those listed below (and as may be required by an addenda
to this paragraph to establish the reasonableness of prices
under Part 15), in a subcontract for commercial items or
commercial components—
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52.222-49

If the economic terms of the collective bargaining agreement
or the collective bargaining agreement itself is not attached
to the solicitation, copies can be obtained from the
Contracting Officer. Pursuant to Department of Labor
Regulation, 29 CFR 4.1b and paragraph (g) of the clause at
52.222-41, Service Contract Act of 1965, as amended, the
economic terms of that agreement will apply to the contract
resulting from this solicitation, notwithstanding the absence
of awage determination reflecting such terms, unlessit is
determined that the agreement was not the result of arm’s
length negotiations or that after a hearing pursuant to section
4(c) of the Act, the economic terms of the agreement are sub-
stantially at variance with the wages prevailing in the area.

(End of clause)

52.222-48 Exemption from Application of Service
Contract Act Provisions for Contracts for
Maintenance, Calibration, and/or Repair of Certain
Information Technology, Scientific and Medical
and/or Office and Business Equipment—Contractor
Certification.

As prescribed in 22.1006(e)(1), insert the following clause:

EXEMPTION FROM APPLICATION OF SERVICE CONTRACT ACT
ProvisioNs FOR CONTRACTS FOR MAINTENANCE,
CALIBRATION, AND/OR REPAIR OF CERTAIN |INFORMATION
TECHNOLOGY, SCIENTIFIC AND MEDICAL AND/OR OFFICE
AND BusiNESS EQUIPMENT—CONTRACTOR CERTIFICATION
(Auc 1996)

(a) Thefollowing certification shall be checked:
CERTIFICATION
The offeror certifies o does not certify O that—

(1) The items of equipment to be serviced
under this contract are commercia items which are
used regularly for other than Government purposes,
and are sold or traded by the Contractor in substantial
guantities to the general public in the course of nor-
mal business operations;

(2) The contract services are furnished at
priceswhich are, or are based on, established catalog
or market prices for the maintenance, calibration,
and/or repair of certain information technology, sci-
entific and medica and/or office and business
equipment. An “established catalog price” isaprice
(including discount price) recorded in acatalog, price
list, schedule, or other verifiable and established
record that is regularly maintained by the manufac-

turer or the Contractor and is either published or oth-
erwise available for inspection by customers. An
“established market price” is a current price, estab-
lished in the course of ordinary and usua trade
between buyers and sellers free to bargain, which can
be substantiated by data from sources independent of
the manufacturer or Contractor; and

(3) The Contractor utilizes the same compen-
sation (wage and fringe benefits) plan for all service
employees performing work under the contract asthe
Contractor uses for equivalent employees servicing
the same equipment of commercial customers.

(b) If a negative certification is made and a Service
Contract Act wage determination is not attached to the
solicitation, the Contractor shall notify the Contracting
Officer as soon as possible.

(c) Failure to execute the certification in paragraph (a) of
this clause or to contact the Contracting Officer as required
in paragraph (b) of this clause may render the bid or offer
nonresponsive.

(End of clause)

52.222-49 Service Contract Act—Place of Performance
Unknown.
As prescribed in 22.1006(f) and 22.1009-4(c), insert the
following clause:

SERVICE CONTRACT ACT—PLACE OF PERFORMANCE
UNKNOwWN (MAY 1989)

(a) This contract is subject to the Service Contract Act,
and the place of performance was unknown when the solic-
itation was issued. In addition to places or areas identified
in wage determinations, if any, attached to the solicitation,
wage determinations have also been requested for the fol-
lowing: [insert places or areas]. The Contracting
Officer will request wage determinations for additional
places or areas of performance if asked to do so in writing
by [insert time and date].

(b) Offerors who intend to perform in a place or area of
performance for which a wage determination has not been
attached or requested may nevertheless submit bids or pro-
posals. However, a wage determination shall be requested
and incorporated in the resultant contract retroactive to the
date of contract award, and there shall be no adjustment in
the contract price.

(End of clause)

52.222-50 [Reserved]

52-127



52.223-3

FEDERALACQUISITION REGULATION

52.223-1—52.223-2 [Reserved]

52.223-3 Hazardous Material
Material Safety Data.
As prescribed in 23.303, insert the following clause:

Identification and

HAzARDOUS MATERIAL IDENTIFICATION AND MATERIAL
SAFETY DATA (JaN 1997)

(a) “Hazardous material,” as used in this clause, includes
any material defined as hazardous under the latest version
of Federal Standard No. 313 (including revisions adopted
during the term of the contract).

(b) The offeror must list any hazardous material, as
defined in paragraph (@) of this clause, to be delivered under
this contract. The hazardous material shall be properly
identified and include any applicable identification humber,
such as National Stock Number or Special Item Number.
This information shall aso be included on the Material
Safety Data Sheet submitted under this contract.

MATERIAL

(If none, insert “ None” ) IDENTIFICATION NO.

(c) This list must be updated during performance of the
contract whenever the Contractor determines that any other
material to be delivered under this contract is hazardous.

(d) The apparently successful offeror agrees to submit,
for each item as required prior to award, a Material Safety
Data Sheet, meeting the requirements of 29 CFR
1910.1200(g) and the latest version of Federal Standard No.
313, for all hazardous materia identified in paragraph (b) of
this clause. Data shall be submitted in accordance with
Federal Standard No. 313, whether or not the apparently
successful offeror is the actual manufacturer of these items.
Failure to submit the Material Safety Data Sheet prior to
award may result in the apparently successful offeror being
considered nonresponsible and ineligible for award.

(e) If, after award, there is a change in the composition
of the item(s) or a revision to Federal Standard No. 313,
which renders incomplete or inaccurate the data submitted
under paragraph (d) of this clause, the Contractor shall
promptly notify the Contracting Officer and resubmit the
data.

(f) Neither the requirements of this clause nor any act or
failure to act by the Government shall relieve the Contractor
of any responsibility or liability for the safety of
Government, Contractor, or subcontractor personnel or
property.

(9) Nothing contained in this clause shall relieve the
Contractor from complying with applicable Federal, State,
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and local laws, codes, ordinances, and regulations (includ-
ing the obtaining of licenses and permits) in connection
with hazardous material.

(h) The Government's rights in data furnished under this
contract with respect to hazardous materia are as follows:

(1) To use, duplicate and disclose any data to which
this clauseis applicable. The purposes of thisright are to—

(i) Apprise personnel of the hazards to which they
may be exposed in using, handling, packaging, transporting,
or disposing of hazardous materials;

(ii) Obtain medical treatment for those affected by
the material; and

(iii) Have others use, duplicate, and disclose the
data for the Government for these purposes.

(2) To use, duplicate, and disclose data furnished
under this clause, in accordance with subparagraph (h)(1) of
this clause, in precedence over any other clause of this con-
tract providing for rights in data.

(3) The Government is not precluded from using sim-
ilar or identical data acquired from other sources.

(End of clause)

Alternate | (July 1995). If the contract is awarded by an
agency other than the Department of Defense, add the fol-
lowing paragraph (i) to the basic clause:

(i) Except as provided in paragraph (i)(2), the
Contractor shall prepare and submit a sufficient number of
Material Safety Data Sheets (MSDS's), meeting the require-
ments of 29 CFR 1910.1200(g) and the latest version of
Federa Standard No. 313, for all hazardous materials iden-
tified in paragraph (b) of this clause.

(1) For items shipped to consignees, the Contractor
shdll include a copy of the MSDS's with the packing list or
other suitable shipping document which accompanies each
shipment. Alternatively, the Contractor is permitted to
transmit MSDS's to consignees in advance of receipt of
shipments by consignees, if authorized in writing by the
Contracting Officer.

(2) For items shipped to consignees identified by
mailing address as agency depots, distribution centers or
customer supply centers, the Contractor shall provide one
copy of the MSDS's in or on each shipping container. If
affixed to the outside of each container, the MSDSsmust be
placed in awesather resistant envelope.

52.223-4 Recovered Material Certification.
As prescribed in 23.406(a), insert the following provi-
sion:

RecovERED MATERIAL CERTIFICATION (OcT 1997)
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52.223-6

Asrequired by the Resource Conservation and Recovery
Act of 1976 (42 U.S.C. 6962(c)(3)(A)(i)), the offeror certi-
fies, by signing this offer, that the percentage of recovered
materials to be used in the performance of the contract will
be at least the amount required by the applicable contract
specifications.

(End of provision)

52.223-5 Pollution Prevention and Right-to-Know
Information.
As prescribed in 23.1005, insert the following clause:

PoLLuTION PREVENTION AND RIGHT-TO-KNOW |INFORMATION
(APR 1998)

(a) Executive Order 12856 of August 3, 1993, requires
Federal facilities to comply with the provisions of the
Emergency Planning and Community Right-to-Know Act of
1986 (EPCRA) (42 U.S.C. 11001-11050) and the Pollution
Prevention Act of 1990 (PPA) (42 U.S.C. 13101-13109).

(b) The Contractor shall provide all information needed
by the Federa facility to comply with the emergency plan-
ning reporting requirements of Section 302 of EPCRA; the
emergency notice requirements of Section 304 of EPCRA,;
the list of Material Safety Data Sheets required by Section
311 of EPCRA; the emergency and hazardous chemical
inventory forms of Section 312 of EPCRA; the toxic chem-
ical release inventory of Section 313 of EPCRA, which
includes the reduction and recycling information required
by Section 6607 of PPA; and the toxic chemical reduction
goals requirements of Section 3-302 of Executive Order
12856.

(End of clause)

52.223-6 Drug-Free Workplace.
As prescribed in 23.505, insert the following clause:

DruG-FRee WoRKPLACE (MAY 2001)

(a) Definitions. Asused in this clause—

“Controlled substance” means a controlled substance in
schedules | through V of section 202 of the Controlled
Substances Act (21 U.S.C. 812) and as further defined in
regulation at 21 CFR 1308.11 - 1308.15.

“Conviction” means a finding of guilt (including a plea
of nolo contender ) or imposition of sentence, or both, by
any judicia body charged with the responsibility to deter-
mine violations of the Federal or State crimina drug
statutes.

“Criminal drug statute” means a Federa or non-Federal
criminal statute involving the manufacture, distribution, dis-
pensing, possession, or use of any controlled substance.

“Drug-free workplace” means the site(s) for the perfor-
mance of work done by the Contractor in connection with a
specific contract where employees of the Contractor are
prohibited from engaging in the unlawful manufacture, dis-
tribution, dispensing, possession, or use of a controlled
substance.

“Employee” means an employee of a Contractor directly
engaged in the performance of work under a Government
contract. “Directly engaged” is defined to include al direct
cost employees and any other Contractor employee who has
other than aminimal impact or involvement in contract per-
formance.

“Individual” means an offeror/contractor that has no
more than one employee including the offeror/contractor.

(b) The Contractor, if other than an individual, shall—
within 30 days after award (unless alonger period is agreed
to in writing for contracts of 30 days or more performance

[The next pageis52-131.]
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Pri NGl PLE TYPE AND/ OR PURPOSE OF CONTRACT

PROVI SI ON OR CLAUSE PRESCRIBED | OR| IBR|UcF| FP | CR FP CR FP CR | FP CR|T&M | LMv | coM | DDR | ABE| FAC| IND | TRN | SAP | UTL | @
IN C suPp | sup| RED| RED | svC | svC | CON | CON LH SVC DEL SvVC

52.222-47 SCA Minimum Wages
and Fringe Benefits
Applicable to Successor
Contract Pursuant to

Predecessor Contractor 22.1006(d)
Collective Bargaining 22.1012-3
Agreements (CBA). (d)(1) C|Yes| | A A A A A A A

52.222-48 Exemption from
Application of Service
Contract Act Provisions for
Contracts for Maintenance,
Calibration, and/or Repair of
Certain Information
Technology, Scientific and
Medical and/or Office and

Business 22.1006
Equipment—Contractor ©@Q) ClYes| | A A A A
Certification.

52.222-49 Service Contract
Act—Place of Performance | 22.1006(f)
Unknown. 22.1009-4(c) | C| Yes| | A A A A A A A

52.223-3 Hazardous Material
Identification and Material

Safety Data. 23.303 C|VYes| | A A A A A A A A A A A A A A A A A A

Alternate | 23.303(b) C|Yes| | A A A A A A A A A A A A A A A A A A
52.223-4 Recovered Material

Certification. 23.406(a) PlYes| K| A A A A A A A A A A A A A A A A Al A
52.223-5 Pollution Prevention and

Right-to-Know Information. | 23.1005 Cl|Yes| | A A A A A A A A A A A A A A A A A A
52.223-6 Drug-Free Workplace. | 23.505 C|VYes| | A A A A A A A A A A A A A A A A A A

52.223-7 Notice of Radioactive
Materials. 23.602 C| No | A A A A A A A A A A A A A

FEDERAL ACQUI SI TI ON REGULATI ON ( FAR) Matrix 23



Pri NCI PLE TYPE AND/ OR PURPOSE OF CONTRACT

PROVI SI ON OR CLAUSE PRESCRIBED | OR| IBR | UCF | FP CR FP CR | FP CR FP CR |T&M | LMv | com | DDR | AQE| FAC| IND | TRN | SAP | UTL | T
LN C sup |l sup | RGO | REIsvc] svel con ] coNn| IH SvVC DEL SVC

52.223-9 Estimate of Percentage
of Recovered Material
Content for EPA Designated

Products. 23.406(b) C| No I A A A Al A A A Al A A A Al A A A A Al A
Alternate | 23.406(b) C| No | A A A Al A A A Al A A A Al A A A A Al A
52.223-10 Waste Reduction
Program. 23.705 C| Yes| | A A A A
52.223-11 Ozone-Depleting
Substances. 23.804(a) C| No I A A A A
52.223-12 Refrigeration Equip-
ment and Air Conditioners. 23.804(b) C| Yes| | A A A A A A
52.223-13 Certification of Toxic
Chemical Release Reporting. | 23.907(a) P| No K R R R R R R R R R R R R R R R R R
52.223-14 Toxic Chemical O
Release Reporting. 23.907(b) C| Yes| | R R R R R R R R R R R R R R R R R
52.224-1 Privacy Act Notification.| 24.104(a) C| Yes| | A A A Al A A A Al A A A Al A A A Al A
52.224-2 Privacy Act. 24.104(b) C| Yes| | A A A Al A A A Al A A A Al A A A Al A

52.225-1 Buy American
Act—Balance of Payments | 25.1101
Program—Supplies. (a)(1) C| Yes| | A A A A A A A A A A A A

52.225-2 Buy American
Act—Balance of Payments | 25.1101
Program Certificate. (a)(2) P| No K A A A A A A A A A A A

52.225-3 Buy American
Act—North American Free
Trade Agreement—Isragli
Trade Act—Balance of 25.1101
Payments Program. (b)(D)(i) C| Yes| | A A A A A A A

FEDERAL ACQUI SI TI ON REGULATI ON ( FAR) (FAC 97-26) Matrix 24



