FEDERAL ACQUISITION CIRCULAR

February 8, 2002 Nunber 2001-04

Federal Acquisition Circular (FAC) 2001-04 is issued
under the authority of the Secretary of Defense, the
Adm ni strator of General Services, and the Administrator for
t he National Aeronautics and Space Adm nistration.

Unl ess otherwi se specified, all Federal Acquisition
Regul ation (FAR) and other directive material contained in
FAC 2001-04 are effective February 20, 2002.
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FAC 2001- 04 SumvARY of | TEMS

Federal Acquisition Grcular (FAC) 2001-04 anends the Federa
Acqui sition Regul ation (FAR) as specified bel ow

Item | —Definitions for Cassified Acquisitions
(FAR Case 2000-404)

This final rule anends the FAR to clarify definitions that are
used for classified procurenents. The final rule—

* Myves the definitions of “classified acquisition,”
“classified contract,” and “classified information” from FAR 4. 401
to FAR 2.101, because the definitions apply to nore than one FAR
part;

* Anends those definitions for clarity;

* Anmends the definition of “classified information” to
reflect classification of privately generated restricted data in
accordance with Departnment of Energy regul ations; and

* Anends the policy regarding bid openings for classified
acqui sitions at FAR 14.402-2 for clarity.

Repl acenment pages: 2.1-1 thru 2.1-12; 4-1 and 4-2; 4.4-1 and 4. 4-
2; 14.1-1 and 14.1-2; 14.4-1 and 14.4-2; and 32.11-1 and 32. 11-2.

I[tem ||l —Special Sinplified Procedures for Purchases of Commercia
Itens in Excess of the Sinplified Acquisition Threshold (FAR Case
2002-002)

This rul e anmends FAR Subpart 13.5 to inplenment Section 823 of
t he National Defense Authorization Act for Fiscal Year 2002 (Pub.
L. 107-107). Section 823 anends Section 4202(e) of the dinger-
Cohen Act of 1996 (Divisions D and E of Pub. L. 104-106; 110 Stat.
654; 10 U.S.C. 2304 note) to extend, through January 1, 2003, the
expiration of the test of special sinplified procedures for
purchases of commercial itens greater than the sinplified
acqui sition threshold, but not exceeding $5, 000, 000.

Repl acenent pages: 13.5-1 and 13.5-2.



Item 1l —Notification of Nonconpliance with Cost Accounting
St andards (FAR Case 2001-013)

This final rule anends Table 15-2, Instructions for Submtting
Cost/Price Proposals When Cost or Pricing Data are Required,
| ocated at FAR 15.4, Contract Pricing. The rule renoves the
requi renent for a contractor to notify the contracting officer when
there is a nonconpliance that has an immaterial cost inpact. The
rule affects contracting officers that require cost or pricing data
on cost accounting standard-covered contracts.

Repl acenent pages: 15.4-17 and 15. 4-18.

ltem | V—Executive Order 13204, Revocation of Executive O der on
Nondi spl acenent of Qualified Wirrkers Under Certain Contracts (FAR
Case 2001-017)

The interimrule published in the Federal Register at 66 FR
27416, May 16, 2001, is converted to a final rule w thout change.
This rule finalizes the inplenmentation of Executive Order (E. Q)
13204, Revocation of Executive Order on Nondi spl acenent of
Qual i fied Wrrkers Under Certain Contracts, signed by the President
on February 17, 2001. The E.O requires that any rules
i mpl ementing E. O 12933, Nondi spl acenent of Qualified Wrkers Under
Certain Contracts, be pronptly rescinded. As a result, Subpart
22.12 and the clause at 52.222-50 was renoved and reserved. The
cl ause at 52.212-5 was anended by revising the date and renoving
par agraph (c)(6). Contracting officers should not take any action
on any conplaint filed under forner FAR Subpart 22.12.

Repl acenent pages: None.

| tem V—Cari bbean Basin Country End Products
(FAR Case 2000-306)

This interimrul e amends FAR 25. 003, 25.400, 25.404, and the
cl ause at 52.225-5, Trade Agreenents, to inplenent the
determ nation of the United States Trade Representative (USTR) to
renew the treatnent of Cari bbean Basin country end products as
eligible products under the Trade Agreenments Act (TAA), with the
exception of end products fromthe Dom ni can Republic, Honduras,
and Panama. This rule applies only if an acquisition is subject to
the TAA (see FAR 25.403). The Dom ni can Republic and Honduras were
al ready renoved fromthe definition of Caribbean Basin countries in
FAC 97-17, FAR case 2000-003, published in the Federal Register at
65 FR 24321, April 25, 2000. This rule now renoves Panama. O fers
of end products fromthese countries are no | onger acceptabl e under
acqui sitions subject to the TAA unless the contracting officer does
not receive any offers of U S.-nade end products or eligible
products (designated, Caribbean Basin, or NAFTA country end
products).



This interimrule also anends the definition of “Caribbean
Basin country end product” at FAR 25.003 and in the clause at
52.225-5, Trade Agreements, to inplenent Section 211 of the United
St at es—€ar i bbean Basin Trade Partnership Act and the determ nations
of the USTR as to which countries qualify for the enhanced trade
benefits under that Act. O ferors of end products fromthe
Cari bbean Basin nust understand the revised definition in order to
certify whether the products that they are offering qualify as
Cari bbean Basin country end products. The definition of “Caribbean
Basin country end product” excludes products that do not qualify
for duty-free treatnment. |Information provided in this rule helps
offerors determine the duty-free status of a product by review of
t he Harnoni zed Tariff Schedule of the United States.

Repl acenent pages: 25.1-1 thru 25.1-6 (25.1-7 and 25. 1-8 added);
25.4-1 thru 25.4-4; and 52.2-133 thru 52.2-144.

ltem VI —Fi nal Contract Voucher Subni ssi on
(FAR Case 1999-026)

This final rule anends FAR 42.705, Final indirect cost rates,
and FAR 52.216-7, Allowabl e Cost and Paynent, to explicitly state
the right of the contracting officer to unilaterally determ ne the
final contract paynment anount when the contractor does not submt
the final invoice or voucher within the tinme specified in the
contract. The rule is applicable to contracting officers that
adm ni ster contract cl oseout procedures.

Repl acenent pages: 42.7-1 and 42.7-2; and 52.2-67 thru 52.2-70. 2.

Item VI| —Techni cal Anmendnents

These anmendnents update sections and make editorial changes at
sections 3.807, 9.203, 12.301, 13.301, 14.205-2, 14.409-1, 15.404-
4, 31.002, 31.205-17, 36.606, 42.705-1, 46.202-4, 51.101, 52.212-3,
52.213-4, 52.219-21, and 52.222-44.

Repl acenent pages: 3.8-3 and 3.8-4; 9.2-1 and 9.2-2; 12.3-1 and
12.3-2; 13.3-1 and 13.3-2; 14.2-7 and 14.2-8; 14.4-7 and 14. 4-38;
15.4-7 and 15.4-8; 31.1-3 and 31.1-4; 31.2-15 thru 31.2-18;
36.6-3 and 36.6-4; 42.7-3 thru 42.7-8; 46.2-1 and 46.2-2; 51.1-1
and 51.1-2; 52.2-27 thru 52.2-38; 52.2-95 and 52. 2-96; and
52.2-123 and 52. 2-124.



LOOCSELEAF ONLY CORRECTI ONS
PART 12—ACQUI SI TI ON OF COWMERCI AL | TEMS
12.302 [ Arended]

1. Section 12.302 is anended in paragraph (c) by italicizing
the first sentence.

Repl acenent pages: 12.3-1 and 12. 3-2.
PART 15—CONTRACTI NG BY NEGOTI ATI ON
15.403-1 [ Anmended]

2. Anend section 15.403-1 in paragraph (c) by adding “(1)”
bef ore “Adequate price conpetition”; and redesignating paragraphs
(c)(1), (c)(2), and (c)(3) as (c)(2), (c)(3), and (c)(4),
respectively.

Repl acenent pages: 15.4-1 and 15. 4-2.
PART 26—OTHER SOCI OECONOM C PROGRAMS
Subpart 26.2 [ Anended]

3. The headi ng of Subpart 26.2 is anended by renoving “of”
and adding “or” in its place.

Repl acenent pages: Structure v and vi; 26-1 and 26-2; and
26.2-1 and 26. 2- 2.

PART 32—CONTRACT FI NANCI NG

4. In the Structure, the heading of Part 32 is corrected by
renmovi ng “ CONTRACTI NG and addi ng “CONTRACT” in its place.

Repl acenent pages: Structure v and vi.
PART 48—VALUE ENG NEERI NG
48.104-2 [ Arended]

5. Anend section 48.104-2 in the table follow ng paragraph
(a)(1) by—

a. Adding “contract” after the word “future” in the
“I'ncentive (Voluntary)” col umm;

b. Renoving “*75/75” fromthe “Program Requirenent
(Mandatory), Instant contract rate” colum and adding “75/25” in
its place;



c. Renoving “*75/75” fromthe “Program Requirenent
(Mandat ory), Concurrent and future contract rate” colum and addi ng
“75/ 25" in its place; and

d. Adding “(See 48.102(g) (1) through (7).)” to the end of
the single asterisk footnote and the triple asterisk footnote bel ow
t he table.

Repl acenent pages: 48.1-3 and 48. 1-4.
PART 51—USE OF GOVERNMVENT SOURCES BY CONTRACTORS
51. 103 [ Anended]

6. Anend section 51.103(c)(2) by renoving “5.102(e)” and
adding “51.102(e)” in its place.

Repl acenent pages: 51.1-1 and 51.1-2.
PART 52—SOLI CI TATI ON PROVI SI ONS AND CONTRACT CLAUSES
52.212-3 [ Amended]

7. Anmend section 52.212-3 in paragraph (c)(11)(ii) of
Alternate Il by adding a period at the end of the paragraph.

Repl acenent pages: 52.2-31 and 52. 2-32.
52.222-27 [ Arended]

8. Anend section 52.222-27 in paragraph (a) of the definition
“Deputy Assistant Secretary” by adding a period at the end of the
par agr aph.

Repl acenent pages: 52.2-111 and 52.2-112.
52.223-6 [ Anended]

9. Anend section 52.223-6 in paragraph (b)(7) by renoving the
word “though” and adding the word “through” in its place.

Repl acenent pages: 52.2-127 and 52.2-128.
52.245-2 [ Anrended]
10. Amend section 52.245-2 in paragraph (c)(5) of Alternate
Il by renmoving the word “any” and adding the word “and” in its
pl ace.
Repl acenent pages: 52.2-263 and 52. 2- 264.

52.248-1 [ Anmended]



11. Amend section 52.248-1 in the table follow ng paragraph
(f)(3) in the Program Requirenent (Mandatory), Instant Contract
Rate colum, by renoving the asterisk in front of “25”.

Repl acenent pages: 52.2-333 and 52. 2- 334.
52. 301 [ Anended]

12. In the FAR Matrix at entry 52.219-21, the prescription
shoul d read “19.1008(c)".

Repl acenent pages: Matrix 17 and 18.

13. In the FAR Matrix at entry 52.222-38, in the UCF col um,
remove “1” and add “K” in its place.

Repl acenment pages: Matrix pages 19 and 20.

Vi



FAC 2001- 04 FILING | NSTRUCTI ONS

Nore: The FAR is now segnented by subparts. The FAR page nunbers

refl ect FAR Subparts.
Subpart 9.1, and

Renpove Pages

Structure v and vi
2.1-1 thru 2.1-12
3.8-3 and 3.8-4

4-1 and 4-2
4.4-1 and 4.4-2

9.2-1 and 9.2-2
12. 3-1 and 12.

13.3-1 and 13.
13.5-1 and 13.

14.1-1 and 14.
14.2-7 and 14.
14. 4-1 and 14.
14. 4-7 and 14.

15.4-1 and 15.
15.4-7 and 15.
15.4-17 and 15.4-18

BB -h-hl}.)l—‘ ag1w w
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25.1-1 thru 25.1-6
25.4-1 thru 25.4-4

26-1 and 26-2
26.2-1 and 26.2-2

31.1-3 and 31.1-4
31.2-15 thru 31.2-18

32.11-1 and 32.11-2
36.6-3 and 36.6-4
42.7-1 thru 42.7-8
46.2-1 and 46.2-2
48.1-3 and 48.1-4

For exanpl e,

"14.4-3" is page 3 of Subpart 14. 4.

"9.1-1" is page 1 of

| nsert Pages

Structure v and vi
2.1-1 thru 2.1-12
3.8-3 and 3.8-4

4-1 and 4-2
4.4-1 and 4.4-2

9.2-1 and 9.2-2
12. 3-1 and 12.

13.3-1 and 13.
13.5-1 and 13.

14.1-1 and 14.
14.2-7 and 14.
14. 4-1 and 14.
14. 4-7 and 14.

15.4-1 and 15.
15. 4-7 and 15.
15. 4-17 and 15.4-18
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25.1-1 thru 25.1-8
25.4-1 thru 25.4-4

26-1 and 26-2
26.2-1 and 26.2-2

31.1-3 and 31.1-4
31.2-15 thru 31.2-18

32.11-1 and 32.11-2
36.6-3 and 36.6-4
42.7-1 thru 42.7-8
46.2-1 and 46. 2-2
48.1-3 and 48.1-4



51.1-1 and 51.1-2 51.1-1 and 51.1-2

52.2-27 thru 52.2-38 52.2-27 thru 52.2-38
52.2-67 thru 52.2-70.2 52.2-67 thru 52.2-70.2
52.2-95 and 52. 2-96 52.2-95 and 52. 2-96
52.2-111 and 52. 2-112 52.2-111 and 52.2-112
52.2-123 and 52.2-124 52.2-123 and 52. 2-124
52.2-127 and 52.2-128 52.2-127 and 52.2-128
52.2-133 thru 52.2-144 52.2-133 thru 52.2-144
52.2-263 and 52. 2- 264 52.2-263 and 52. 2- 264
52.2-333 and 52. 2-334 52.2-333 and 52. 2-334

Matrix 17 thru 20 Matrix 17 thru 20
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PART 23—ENVIRONMENT, ENERGY AND WATER EFFICIENCY, RENEWABLE ENERGY

TECHNOLOGIES, OCCUPATIONAL SAFETY, AND DRUG-FREE WORKPLACE
231 [Reserved]

232 Energy and Water Efficiency and Renewable Energy

233 Hazardous Material Identification and Material Safety Data

234 Use of Recovered Materials

235 Drug-Free Workplace

236 Notice of Radioactive Material

23.7 Contracting for Environmentally Preferable Products and Services

238 Ozone-Depleting Substances

239 Toxic Chemical Release Reporting

23.10 Federal Compliance with Right-to-Know Laws and Pollution Prevention Requirements

PART 24—PROTECTION OF PRIVACY AND FREEDOM OF INFORMATION

24.1 Protection of Individual Privacy
24.2 Freedom of Information Act

PART 25—FOREIGN ACQUISITION

251 Buy American Act—Supplies

25.2 Buy American Act—Construction Materials
253 Balance of Payments Program

254 Trade Agreements

255 Evaluating Foreign Offers—Supply Contracts
25.6 Trade Sanctions

25.7 Prohibited Sources

25.8 Other International Agreements and Coordination
259 Customs and Duties

25.10 Additional Foreign Acquisition Regulations
2511 Solicitation Provisions and Contract Clauses

PART 26—OTHER SOCIOECONOMIC PROGRAMS

26.1 Indian Incentive Program
26.2 Disaster or Emergency Assistance Activities
26.3 Historically Black Colleges and Universities and Minority Institutions

SUBCHAPTER E—GENERAL CONTRACTING REQUIREMENTS

PART 27—PATENTS, DATA, AND COPYRIGHTS

27.1 General

272 Patents

27.3 Patent Rights under Government Contracts

274 Rightsin Data and Copyrights

275 [Reserved]

27.6 Foreign License and Technical Assistance Agreements

PART 28—BONDS AND | NSURANCE

28.1 Bonds and Other Financial Protections
28.2 Sureties and Other Security for Bonds
28.3 Insurance
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PART 29—TAXES

29.1 General

29.2 Federal Excise Taxes
29.3 State and Local Taxes
29.4 Contract Clauses

PART 30—COST ACCOUNTING STANDARDS ADMINISTRATION

30.1 General

30.2 CAS Program Requirements

30.3 CAS Rules and Regulations [ Reserved]

304 Cost Accounting Standards [Reserved]

30.5 Cost Accounting Standards for Educational Institutions [Reserved]
30.6 CAS Administration

PART 31—CONTRACT COST PRINCIPLES AND PROCEDURES

311 Applicability

31.2 Contracts with Commercial Organizations

31.3 Contracts with Educational Institutions

314 [Reserved]

315 [Reserved]

31.6 Contracts with State, Local, and Federally Recognized Indian Tribal Governments
31.7 Contracts with Nonprofit Organizations

| PART 32—CONTRACT FINANCING

321 Non-Commercial Item Purchase Financing
32.2 Commercial I1tem Purchase Financing

32.3 Loan Guarantees for Defense Production
324 Advance Payments for Non-Commercial ltems
325 Progress Payments Based on Costs

32.6 Contract Debts

32.7 Contract Funding

32.8 Assignment of Claims

32.9 Prompt Payment

32.10 Performance-Based Payments

3211 Electronic Funds Transfer

PART 33—PROTESTS, DISPUTES, AND APPEALS

331 Protests
33.2 Disputes and Appeals

SUBCHAPTER F—SPECIAL CATEGORIES OF CONTRACTING

PART 34—M AJOR SYSTEM ACQUISITION

34.0 General
34.1 Testing, Qualification and Use of Industrial Resources Developed Under Title 111, Defense Production Act

Vi



SUBPART 2.1—DEFINITIONS

2.101

2.000 Scope of part.

(a) This part—

(1) Defines words and termsthat are frequently used in
the FAR;

(2) Provides cross-references to other definitions in the
FAR of the same word or term; and

(3) Provides for the incorporation of these definitions
in solicitations and contracts by reference.

(b) Other parts, subparts, and sections of this regulation
(48 CFR Chapter 1) may define other words or terms and
those definitions only apply to the part, subpart, or section
where the word or term is defined (see the Index for
locations).

Subpart 2.1—Definitions

2.101 Definitions.

(a) A word or aterm, defined in this section, has the same
meaning throughout this regulation (48 CFR Chapter 1),
unless—

(1) The context in which the word or term is used
clearly requires a different meaning; or

(2) Another FAR part, subpart, or section provides a
different definition for the particular part or portion of the
part.

(b) If a word or term that is defined in this section is
defined differently in another part, subpart, or section of this
regulation (48 CFR Chapter 1), the definition in—

(1) This section includes a cross-reference to the other
definitions, and

(2) That part, subpart, or section applies to the word or
term when used in that part, subpart, or section.

“Acquisition” means the acquiring by contract with
appropriated funds of supplies or services (including con-
struction) by and for the use of the Federal Government
through purchase or lease, whether the supplies or services
are aready in existence or must be created, developed, dem-
onstrated, and evaluated. Acquisition begins at the point
when agency needs are established and includes the descrip-
tion of requirements to satisfy agency needs, solicitation and
selection of sources, award of contracts, contract financing,
contract performance, contract administration, and those
technical and management functions directly related to the
process of fulfilling agency needs by contract.

“Acquisition planning” means the process by which the
efforts of al personnel responsible for an acquisition are
coordinated and integrated through a comprehensive plan for
fulfilling the agency need in atimely manner and at a reason-
able cost. It includes developing the overall strategy for
managing the acquisition.

“Adequate evidence” means information sufficient to
support the reasonable belief that a particular act or omission
has occurred.

“Advisory and assistance services’ means those services
provided under contract by nongovernmental sources to sup-

port or improve: organizational policy development; deci-
sion-making; management and administration; program and/
or project management and administration; or R&D activi-
ties. It can also mean the furnishing of professional advice
or assistance rendered to improve the effectiveness of Fed-
eral management processes or procedures (including those of
an engineering and technical nature). In rendering the fore-
going services, outputs may take the form of information,
advice, opinions, aternatives, analyses, evaluations, recom-
mendations, training and the day-to-day aid of support per-
sonnel needed for the successful performance of ongoing
Federal operations. All advisory and assistance services are
classified in one of the following definitional subdivisions:

(1) Management and professional support services,
i.e.,, contractual services that provide assistance, advice or
training for the efficient and effective management and oper-
ation of organizations, activities (including management and
support services for R&D activities), or systems. These ser-
vices are normally closely related to the basic responsibili-
ties and mission of the agency originating the requirement
for the acquisition of services by contract. Included are
efforts that support or contribute to improved organization of
program management, logistics management, project moni-
toring and reporting, data collection, budgeting, accounting,
performance auditing, and administrative technical support
for conferences and training programs.

(2) Studies, analyses and evaluations, i.e., contracted
services that provide organized, analytical assessments/eval-
uations in support of policy development, decision-making,
management, or administration. Included are studies in sup-
port of R&D activities. Also included are acquisitions of
models, methodologies, and related software supporting
studies, analyses or evaluations.

(3) Engineering and technical services, i.e., contractual
services used to support the program office during the acqui-
sition cycle by providing such services as systems engineer-
ing and technical direction (see 9.505-1(b)) to ensure the
effective operation and maintenance of a weapon system or
major system as defined in OMB Circular No. A-109 or to
provide direct support of aweapon system that is essential to
research, development, production, operation or mainte-
nance of the system.

“Affiliates’ means associated business concerns or indi-
vidualsif, directly or indirectly—

(2) Either one controls or can control the other; or

(2) A third party controls or can control both.

“Agency head” or “head of the agency” means the Secre-
tary, Attorney General, Administrator, Governor, Chairper-
son, or other chief official of an executive agency, unless
otherwise indicated, including any deputy or assistant chief
official of an executive agency.

“Alternate” means a substantive variation of a basic pro-
vision or clause prescribed for use in a defined circumstance.
It adds wording to, deletes wording from, or substitutes spec-
ified wording for a portion of the basic provision or clause.

(FAC 2001-04) 2.1-1
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The alternate version of a provision or clause is the basic
provision or clause as changed by the addition, deletion, or
substitution (see 52.105(a)).

“Architect-engineer services,” as defined in 40 U.S.C.
541, means—

(1) Professional services of an architectural or engi-
neering nature, as defined by State law, if applicable, that are
required to be performed or approved by a person licensed,
registered, or certified to provide those services;

(2) Professional services of an architectural or engi-
neering nature performed by contract that are associated with
research, planning, development, design, construction, alter-
ation, or repair of real property; and

(3) Those other professional services of an
architectural or engineering nature, or incidental services,
that members of the architectura and engineering
professions (and individuals in their employ) may logically
or judtifiably perform, including studies, investigations,
surveying and mapping, tests, evaluations, consultations,
comprehensive planning, program management, conceptual
designs, plans and specifications, value engineering,
construction phase services, soils engineering, drawing
reviews, preparation of operating and maintenance manuals,
and other related services.

“Assignment of claims’ means the transfer or making
over by the contractor to a bank, trust company, or other
financing ingtitution, as security for aloan to the contractor,
of its right to be paid by the Government for contract
performance.

“Basic research” means that research directed toward
increasing knowledge in science. The primary aim of basic
research is a fuller knowledge or understanding of the sub-
ject under study, rather than any practical application of that
knowledge.

“Best value” means the expected outcome of an acquisi-
tion that, in the Government’s estimation, provides the great-
est overall benefit in response to the requirement.

“Broad agency announcement” means a genera
announcement of an agency’s research interest including cri-
teria for selecting proposals and soliciting the participation
of all offerors capable of satisfying the Government’s needs
(see 6.102(d)(2)).

“Bundled contract” means a contract where the require-
ments have been consolidated by bundling. (See the defini-
tion of bundling.)

“Bundling” means—

(1) Consolidating two or more requirements for sup-
plies or services, previously provided or performed under
separate smaller contracts, into a solicitation for a single
contract that is likely to be unsuitable for award to a small
business concern due to—

(i) The diversity, size, or specialized nature of the
elements of the performance specified;

21-2

(if) The aggregate dollar value of the anticipated
award;

(iii) The geographical dispersion of the contract
performance sites; or

(iv) Any combination of the factors described in
paragraphs (1)(i), (ii), and (iii) of this definition.

(2) “Separate smaller contract” as used in this defini-
tion, means a contract that has been performed by one or
more small business concerns or that was suitable for award
to one or more small business concerns.

(3) This definition does not apply to a contract that
will be awarded and performed entirely outside of the United
States.

“Business unit” means any segment of an organization, or
an entire business organization that is not divided into seg-
ments.

“Change-of-name agreement” means a legal instrument
executed by the contractor and the Government that recog-
nizes the legal change of name of the contractor without dis-
turbing the original contractual rights and obligations of the
parties.

“Change order” means a written order, signed by the con-
tracting officer, directing the contractor to make a change
that the Changes clause authorizes the contracting officer to
order without the contractor’s consent.

“Classified acquisition” means an acquisition in which
offerors must have access to classified information to prop-
erly submit an offer or quotation, to understand the perfor-
mance requirements, or to perform the contract.

“Classified contract” means any contract in which the
contractor or its employees must have access to classified
information during contract performance. A contract may be
aclassified contract even though the contract document itself
isunclassified.

“Classified information” means any knowledge that can
be communicated or any documentary material, regardless
of its physical form or characteristics, that—

(1)(i)Is owned by, is produced by or for, or is under the
control of the United States Government; or

(i) Has been classified by the Department of
Energy as privately generated restricted data following the
proceduresin 10 CFR 1045.21; and

(2) Must be protected against unauthorized disclosure
according to Executive Order 12958, Classified National
Security Information, April 17, 1995, or classified in accor-
dance with the Atomic Energy Act of 1954.

“Cognizant Federal agency” means the Federal agency
that, on behalf of al Federal agencies, is responsible for
establishing final indirect cost rates and forward pricing
rates, if applicable, and administering cost accounting stan-
dardsfor all contracts in a business unit.
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“Commerce Business Daily (CBD)” means the publica-
tion of the Secretary of Commerce used to fulfill statutory
requirements to publish certain public noticesin paper form.

“Commercial component” means any component that is a
commercial item.

“Commercia item” means—

(1) Any item, other than real property, that is of atype
customarily used by the genera public or by non-govern-
mental entities for purposes other than governmental pur-
poses, and—

(i) Has been sold, leased, or licensed to the general
public; or

(i) Has been offered for sale, lease, or license to the
genera public;

(2) Any item that evolved from an item described in
paragraph (1) of this definition through advances in technol-
ogy or performance and that is not yet available in the com-
mercial marketplace, but will be available in the commercial
marketplace in time to satisfy the delivery requirements
under a Government solicitation;

(3) Any item that would satisfy acriterion expressed in
paragraphs (1) or (2) of this definition, but for—

(i) Modifications of a type customarily available in
the commercial marketplace; or

(if) Minor modifications of a type not customarily
available in the commercia marketplace made to meet Fed-
eral Government requirements. Minor modifications means
modifications that do not significantly alter the nongovern-
mental function or essential physical characteristics of an
item or component, or change the purpose of a process. Fac-
tors to be considered in determining whether a modification
is minor include the value and size of the modification and
the comparative value and size of the final product. Dollar
values and percentages may be used as guideposts, but are
not conclusive evidence that a modification is minor;

(4) Any combination of items meeting the require-
ments of paragraphs (1), (2), (3), or (5) of this definition that
are of atype customarily combined and sold in combination
to the general public;

(5) Installation services, maintenance services, repair
services, training services, and other services if—

(i) Such services are procured for support of an item
referred to in paragraph (1), (2), (3), or (4) of this definition,
regardless of whether such services are provided by the same
source or at the same time as the item; and

(if) The source of such services provides similar
services contemporaneously to the general public under
terms and conditions similar to those offered to the Federal
Government;

(6) Services of atype offered and sold competitively in
substantial quantities in the commercial marketplace based
on established catalog or market pricesfor specific tasks per-
formed under standard commercial terms and conditions.
This does not include services that are sold based on hourly
rates without an established catalog or market price for a
specific service performed. For purposes of these services—

(i) “Catalog price” meansapriceincluded in a cata-
log, price list, schedule, or other form that is regularly main-
tained by the manufacturer or vendor, is either published or
otherwise available for inspection by customers, and states
prices at which sales are currently, or were last, made to a
significant number of buyers congtituting the general public;
and

(if) “Market prices’ means current prices that are
established in the course of ordinary trade between buyers
and sellers free to bargain and that can be substantiated
through competition or from sources independent of the off-
erors.

(7) Any item, combination of items, or service referred
to in paragraphs (1) through (6) of this definition, notwith-
standing the fact that the item, combination of items, or ser-
vice is transferred between or among separate divisions,
subsidiaries, or affiliates of a contractor; or

(8) A nondevelopmental item, if the procuring agency
determines the item was developed exclusively at private
expense and sold in substantial quantities, on a competitive
basis, to multiple State and local governments.

“Component” means any item supplied to the Govern-
ment as part of an end item or of another component, except
that for usein—

(1) Part 25, see the definition in 25.003;

(2) 52.225-1 and 52.225-3, see the definition in
52.225-1(a) and 52.225-3(a); and

(8) 52.225-9 and 52.225-11, see the definition in
52.225-9(a) and 52.225-11(a).

“Computer software” means computer programs, com-
puter databases, and related documentation.

“Consent to subcontract” means the contracting officer’s
written consent for the prime contractor to enter into a partic-
ular subcontract.

“Construction” means construction, alteration, or repair
(including dredging, excavating, and painting) of buildings,
structures, or other real property. For purposes of this defini-
tion, the terms “buildings, structures, or other real property”
include, but are not limited to, improvements of all types,
such as bridges, dams, plants, highways, parkways, streets,
subways, tunnels, sewers, mains, power lines, cemeteries,
pumping stations, railways, arport facilities, terminals,
docks, piers, wharves, ways, lighthouses, buoys, jetties,
breakwaters, levees, canals, and channels. Construction
does not include the manufacture, production, furnishing,
construction, alteration, repair, processing, or assembling of
vessels, aircraft, or other kinds of personal property.
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“Contract” means a mutually binding legal relationship
obligating the seller to furnish the supplies or services
(including construction) and the buyer to pay for them. It
includes al types of commitments that obligate the Govern-
ment to an expenditure of appropriated funds and that,
except as otherwise authorized, arein writing. In addition to
bilateral instruments, contracts include (but are not limited
to) awards and notices of awards; job orders or task letters
issued under basic ordering agreements; letter contracts;
orders, such as purchase orders, under which the contract
becomes effective by written acceptance or performance;
and bilateral contract modifications. Contracts do not
include grants and cooperative agreements covered by 31
U.S.C. 6301, et seg. For discussion of various types of con-
tracts, see Part 16.

“Contract administration office” means an office that per-
forms—

(1) Assigned postaward functions related to the admin-
istration of contracts; and
(2) Assigned preaward functions.

“Contract clause” or “clause” means a term or condition
used in contracts or in both solicitations and contracts, and
applying after contract award or both before and after award.

“Contract modification” means any written change in the
terms of a contract (see 43.103).

“Contracting” means purchasing, renting, leasing, or oth-
erwise obtaining supplies or services from nonfedera
sources. Contracting includes description (but not determi-
nation) of supplies and services required, selection and solic-
itation of sources, preparation and award of contracts, and all
phases of contract administration. It does not include mak-
ing grants or cooperative agreements.

“Contracting activity” means an element of an agency
designated by the agency head and delegated broad authority
regarding acquisition functions.

“Contracting office” means an office that awards or exe-
cutes a contract for supplies or services and performs post-
award functions not assigned to a contract administration
office (except for use in Part 48, see also 48.001).

“Contracting officer” means a person with the authority
to enter into, administer, and/or terminate contracts and
make related determinations and findings. The term
includes certain authorized representatives of the contracting
officer acting within the limits of their authority as delegated
by the contracting officer. “Administrative contracting
officer (ACQO)” refers to a contracting officer who is admin-
istering contracts. “Termination contracting officer (TCO)”
refers to a contracting officer who is settling terminated con-
tracts. A single contracting officer may be responsible for
dutiesin any or all of these areas. Reference in this regula-
tion (48 CFR Chapter 1) to administrative contracting officer
or termination contracting officer does not—

(1) Require that a duty be performed at a particular
office or activity; or
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(2) Restrict in any way a contracting officer in the per-
formance of any duty properly assigned.

“Conviction” means a judgment or conviction of a crimi-
nal offense by any court of competent jurisdiction, whether
entered upon a verdict or a plea, and includes a conviction
entered upon a plea of nolo contendere. For use in Subpart
23.5, see the definition at 23.503.

“Cost or pricing data’ (10 U.S.C. 2306a(h)(1) and 41
U.S.C. 254b) means al facts that, as of the date of price
agreement or, if applicable, an earlier date agreed upon
between the parties that is as close as practicable to the date
of agreement on price, prudent buyers and sellers would rea-
sonably expect to affect price negotiations significantly.
Cost or pricing data are data requiring certification in accor-
dance with 15.406-2. Cost or pricing data are factual, not
judgmental; and are verifiable. While they do not indicate
the accuracy of the prospective contractor’s judgment about
estimated future costs or projections, they do include the
data forming the basis for that judgment. Cost or pricing
data are more than historical accounting data; they are all the
facts that can be reasonably expected to contribute to the
soundness of estimates of future costs and to the validity of
determinations of costs already incurred. They also include
such factors as—

(1) Vendor quotations;

(2) Nonrecurring costs;

(3) Information on changes in production methods and
in production or purchasing volume;

(4) Data supporting projections of business prospects
and objectives and related operations costs;

(5) Unit-cost trends such as those associated with |abor
efficiency;

(6) Make-or-buy decisions;

(7) Estimated resources to attain business goal's; and

(8) Information on management decisions that could
have a significant bearing on costs.

“Cost realism” means that the costs in an offeror’'s
proposal—

(1) Areredlistic for the work to be performed;

(2) Reflect a clear understanding of the requirements;
and

(3) Are consistent with the various elements of the off-
eror’s technical proposal.

“Cost sharing” means an explicit arrangement under
which the contractor bears some of the burden of reasonable,
allocable, and allowable contract cost.

“Day” means, unless otherwise specified, acalendar day.

“Debarment” means action taken by a debarring official
under 9.406 to exclude a contractor from Government con-
tracting and Government-approved subcontracting for a rea-
sonable, specified period; a contractor that is excluded is
“debarred.”

“Delivery order” means an order for supplies placed
against an established contract or with Government sources.
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“Design-to-cost” means a concept that establishes cost
elements as management goals to achieve the best balance
between life-cycle cost, acceptable performance, and sched-
ule. Under this concept, cost is a design constraint during
the design and devel opment phases and a management disci-
pline throughout the acquisition and operation of the system
or equipment.

“Drug-free workplace” means the site(s) for the perfor-
mance of work done by the contractor in connection with a
specific contract where employees of the contractor are pro-
hibited from engaging in the unlawful manufacture, distribu-
tion, dispensing, possession, or use of acontrolled substance.

“Effective date of termination” means the date on which
the natice of termination requires the contractor to stop per-
formance under the contract. If the contractor receives the
termination notice after the date fixed for termination, then
the effective date of termination means the date the contrac-
tor receives the notice.

“Electronic and information technology (EIT)” has the
same meaning as “information technology” except EIT aso
includes any equipment or interconnected system or sub-
system of equipment that is used in the creation, conversion,
or duplication of data or information. The term EIT,
includes, but is not limited to, telecommunication products
(such as telephones), information kiosks and transaction
machines, worldwide websites, multimedia, and office
equipment (such as copiers and fax machines).

“Electronic commerce” means electronic techniques for
accomplishing business transactions including electronic
mail or messaging, World Wide Web technology, electronic
bulletin boards, purchase cards, electronic funds transfer,
and electronic data interchange.

“Electronic data interchange (EDI)” means a technique
for electronically transferring and storing formatted informa-
tion between computers utilizing established and published
formats and codes, as authorized by the applicable Federal
Information Processing Standards.

“Electronic Funds Transfer (EFT)” means any transfer of
funds, other than a transaction originated by cash, check, or
similar paper instrument, that is initiated through an elec-
tronic terminal, telephone, computer, or magnetic tape, for
the purpose of ordering, instructing, or authorizing a finan-
cial ingtitution to debit or credit an account. The term
includes Automated Clearing House transfers, Fedwire
transfers, and transfers made at automatic teller machines
and point-of-sale terminals. For purposes of compliance
with 31 U.S.C. 3332 and implementing regulations at 31
CFR part 208, the term “electronic funds transfer” includes a
Governmentwide commercial purchase card transaction.

“End product” means supplies delivered under aline item
of a Government contract, except for use in Part 25 and the
associated clauses at 52.225-1, 52.225-3, and 52.225-5, see

the definitions in 25.003, 52.225-1(a), 52.225-3(a), and
52.225-5(a).

“Energy-efficient product” means a product that—

(1) Meets Department of Energy and Environmental
Protection Agency criteria for use of the Energy Star trade-
mark label; or

(2) Isin the upper 25 percent of efficiency for all simi-
lar products as designated by the Department of Energy's
Federal Energy Management Program.

“Energy-savings performance contract” means a contract
that requires the contractor to—

(1) Perform services for the design, acquisition,
financing, installation, testing, operation, and where appro-
priate, maintenance and repair, of an identified energy con-
servation measure or series of measures at one or more
locations;

(2) Incur the costs of implementing the energy savings
measures, including at least the cost (if any) incurred in mak-
ing energy audits, acquiring and installing equipment, and
training personnel in exchange for a predetermined share of
the value of the energy savings directly resulting from imple-
mentation of such measures during the term of the contract;
and

(3) Guarantee future energy and cost savings to the
Government.

“Environmentally preferable” means products or services
that have a lesser or reduced effect on human health and the
environment when compared with competing products or
services that serve the same purpose. This comparison may
consider raw materials acquisition, production, manufactur-
ing, packaging, distribution, reuse, operation, maintenance,
or disposal of the product or service.

“Executive agency” means an executive department, a
military department, or any independent establishment
within the meaning of 5 U.S.C. 101, 102, and 104(1), respec-
tively, and any wholly owned Government corporation
within the meaning of 31 U.S.C. 9101.

“Facsimile’” means electronic equipment that communi-
cates and reproduces both printed and handwritten material .
If used in conjunction with a reference to a document; e.g.,
facsimile bid, the terms refers to a document (in the example
given, a bid) that has been transmitted to and received by the
Government viafacsimile.

“Federal Acquisition Computer Network (FACNET)
Architecture” is a Government system that provides user
access, employs nationally and internationally recognized
data formats, and allows the electronic data interchange of
acquisition information between the private sector and the
Federal Government.

“Federal agency” means any executive agency or any
independent establishment in the legislative or judicial
branch of the Government (except the Senate, the House of
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Representatives, the Architect of the Capitol, and any activi-
ties under the Architect’s direction).

“Federally Funded Research and Development Centers
(FFRDC's)” means activities that are sponsored under a
broad charter by a Government agency (or agencies) for the
purpose of performing, analyzing, integrating, supporting,
and/or managing basic or applied research and/or develop-
ment, and that receive 70 percent or more of their financia
support from the Government; and—

(1) A long-term relationship is contemplated;

(2) Most or al of the facilities are owned or funded by
the Government; and

(3) The FFRDC has access to Government and sup-
plier data, employees, and facilities beyond that common in
anormal contractua relationship.

“Final indirect cost rate” means the indirect cost rate
established and agreed upon by the Government and the con-
tractor as not subject to change. It is usually established
after the close of the contractor’s fiscal year (unless the par-
ties decide upon a different period) to which it applies. For
cost-reimbursement research and development contracts
with educational ingtitutions, it may be predetermined; that
is, established for a future period on the basis of cost experi-
ence with similar contracts, together with supporting data.

“First article” means a preproduction model, initia pro-
duction sample, test sample, first lot, pilot lot, or pilot mod-
els.

“First article testing” means testing and evaluating the
first article for conformance with specified contract require-
ments before or in the initial stage of production.

“F.o.b.” means free on board. This term is used in con-
junction with a physical point to determine—

(1) Theresponsibility and basis for payment of freight
charges; and

(2) Unless otherwise agreed, the point where title for
goods passes to the buyer or consignee.

“F.0.b. destination” means free on board at destination;
i.e., the seller or consignor delivers the goods on seller’s or
consignor’s conveyance at destination. Unless the contract
provides otherwise, the seller or consignor is responsible for
the cost of shipping and risk of loss. For use in the clause at
52.247-34, see the definition at 52.247-34(a).

“F.o.b. origin” means free on board at origin; i.e., the
seller or consignor places the goods on the conveyance.
Unless the contract provides otherwise, the buyer or con-
signeeisresponsible for the cost of shipping and risk of loss.
For use in the clause at 52.247-29, see the definition at
52.247-29(a).

“F.0.b.”... (For other types of F.0.b., see 47.303).

“Forward pricing rate agreement” means a written
agreement negotiated between a contractor and the
Government to make certain rates available during a
specified period for use in pricing contracts or modifications.
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These rates represent reasonabl e projections of specific costs
that are not easily estimated for, identified with, or generated
by a specific contract, contract end item, or task. These
projections may include rates for such things as labor,
indirect costs, material obsolescence and usage, spare parts
provisioning, and materia handling.

“Forward pricing rate recommendation” means a rate set
unilaterally by the administrative contracting officer for use
by the Government in negotiations or other contract actions
when forward pricing rate agreement negotiations have not
been completed or when the contractor will not agree to a
forward pricing rate agreement.

“Freight” means supplies, goods, and transportable
property.

“Full and open competition,” when used with respect to a
contract action, means that all responsible sources are per-
mitted to compete.

“General and administrative (G&A) expense” means any
management, financial, and other expense which isincurred
by or allocated to a business unit and which isfor the general
management and administration of the business unit as a
whole. G&A expense does not include those management
expenses whose beneficial or causal relationship to cost
objectives can be more directly measured by a base other
than a cost input base representing the total activity of abusi-
ness unit during a cost accounting period.

“Governmentwide point of entry (GPE)” meansthe single
point where Government business opportunities greater than
$25,000, including synopses of proposed contract actions,
solicitations, and associated information, can be accessed
electronically by the public. The GPE is located at http://
www.fedbizopps.gov.

“Head of the agency” (see “agency head”).

“Head of the contracting activity” means the official who
has overall responsibility for managing the contracting
activity.

“Historically black college or university” means an insti-
tution determined by the Secretary of Education to meet the
requirements of 34 CFR 608.2. For the Department of
Defense, the National Aeronautics and Space Administra-
tion, and the Coast Guard, the term also includes any non-
profit research ingtitution that was an integral part of such a
college or university before November 14, 1986.

“HUBZone" means a historically underutilized business
zonethat is an arealocated within one or more qualified cen-
sus tracts, qualified nonmetropolitan counties, or lands
within the external boundaries of an Indian reservation.

“HUBZone small business concern” means a small busi-
ness concern that appears on the List of Qualified HUBZone
Small Business Concerns maintained by the Small Business
Administration.

“Inwriting,” “writing,” or “written” means any worded or
numbered expression that can be read, reproduced, and later
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communicated, and includes electronically transmitted and
stored information.

“Indirect cost” means any cost not directly identified with
asingle, final cost objective, but identified with two or more
final cost objectives or an intermediate cost objective.

“Indirect cost rate’ means the percentage or dollar factor
that expresses the ratio of indirect expense incurred in a
given period to direct labor cost, manufacturing cost, or
another appropriate base for the same period (see also “final
indirect cost rate”).

“Ineligible” means excluded from Government contract-
ing (and subcontracting, if appropriate) pursuant to statutory,
Executive order, or regulatory authority other than this regu-
lation (48 CFR Chapter 1) and its implementing and supple-
menting regulations; for example, pursuant to the Davis-
Bacon Act and its related statutes and implementing regula-
tions, the Service Contract Act, the Equal Employment
Opportunity Acts and Executive orders, the Walsh-Healey
Public Contracts Act, the Buy American Act, or the Environ-
mental Protection Acts and Executive orders.

“Information other than cost or pricing data’ means any
type of information that is not required to be certified in
accordance with 15.406-2 and is necessary to determine
price reasonableness or cost realism. For example, such
information may include pricing, sales, or cost information,
and includes cost or pricing data for which certification is
determined inapplicable after submission.

“Information technology” means any equipment, or inter-
connected system(s) or subsystem(s) of equipment, that is
used in the automatic acquisition, storage, manipulation,
management, movement, control, display, switching, inter-
change, transmission, or reception of data or information by
the agency.

(1) For purposes of this definition, equipment is used
by an agency if the equipment is used by the agency directly
or is used by a contractor under a contract with the agency
that requires—

(i) Itsuse; or
(ii) To a significant extent, its use in the perfor-
mance of a service or the furnishing of a product.

(2) The term “information technology” includes com-
puters, ancillary equipment, software, firmware and similar
procedures, services (including support services), and related
resources.

(3) The term “information technology” does not
include any equipment that—

(i) Is acquired by a contractor incidental to a
contract; or

(ii) Contains imbedded information technology that
is used as an integral part of the product, but the principal
function of which is not the acquisition, storage, manipula-
tion, management, movement, control, display, switching,
interchange, transmission, or reception of data or informa-

tion. For example, HVAC (heating, ventilation, and air con-
ditioning) equipment, such as thermostats or temperature
control devices, and medical equipment where information
technology is integral to its operation, are not information
technology.

“Inherently governmental function” means, as a matter of
policy, a function that is so intimately related to the public
interest as to mandate performance by Government
employees. This definition is a policy determination, not a
legal determination. An inherently governmental function
includes activities that require either the exercise of
discretion in applying Government authority, or the making
of value judgments in making decisions for the Government.
Governmental functions normally fall into two categories:
the act of governing, i.e, the discretionary exercise of
Government authority, and monetary transactions and
entitlements.

(1) An inherently governmental function involves,
among other things, the interpretation and execution of the
laws of the United States so asto—

(i) Bind the United States to take or not to take
some action by contract, policy, regulation, authorization,
order, or otherwise;

(ii) Determine, protect, and advance United States
economic, political, territorial, property, or other interests by
military or diplomatic action, civil or criminal judicial pro-
ceedings, contract management, or otherwise;

(iii) Significantly affect the life, liberty, or property
of private persons;

(iv) Commission, appoint, direct, or control officers
or employees of the United States; or

(v) Exert ultimate control over the acquisition, use,
or disposition of the property, real or personal, tangible or
intangible, of the United States, including the collection,
control, or disbursement of Federal funds.

(2) Inherently governmental functions do not normally
include gathering information for or providing advice, opin-
ions, recommendations, or ideas to Government officials.
They also do not include functions that are primarily minis-
terial and internal in nature, such as building security, mail
operations, operation of cafeterias, housekeeping, facilities
operations and maintenance, warehouse operations, motor
vehicle fleet management operations, or other routine elec-
trical or mechanical services. The list of commercial activi-
ties included in the attachment to Office of Management and
Budget (OMB) Circular No. A-76 is an authoritative, nonex-
clusive list of functions that are not inherently governmental
functions.

“Inspection” means examining and testing supplies or
services (including, when appropriate, raw materials, com-
ponents, and intermediate assemblies) to determine whether
they conform to contract requirements.
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“Insurance” means a contract that provides that for a stip-
ulated consideration, one party undertakes to indemnify
another against loss, damage, or liability arising from an
unknown or contingent event.

“Invoice” means a contractor’s hill or written request for
payment under the contract for supplies delivered or services
performed (see also “proper invoice”).

“Irrevocable | etter of credit” means awritten commitment
by afederaly insured financia institution to pay all or part
of a stated amount of money, until the expiration date of the
letter, upon the Government’s (the beneficiary) presentation
of awritten demand for payment. Neither the financial insti-
tution nor the offeror/contractor can revoke or condition the
letter of credit.

“Labor surplus area’” means a geographical areaidentified
by the Department of Labor in accordance with 20 CFR part
654, subpart A, as an area of concentrated unemployment or
underemployment or an area of labor surplus.

“Labor surplus area concern” means a concern that
together with its first-tier subcontractors will perform sub-
stantially in labor surplus areas. Performance is substan-
tially in labor surplus areas if the costs incurred under the
contract on account of manufacturing, production, or perfor-
mance of appropriate services in labor surplus areas exceed
50 percent of the contract price.

“Latent defect” means a defect that exists at the time of
acceptance but cannot be discovered by a reasonable inspec-
tion.

“List of Parties Excluded from Federal Procurement and
Nonprocurement Programs’ means a list compiled, main-
tained, and distributed by the General Services Administra-
tion containing the names and other information about
parties debarred, suspended, or voluntarily excluded under
the Nonprocurement Common Rule or the Federal Acquisi-
tion Regulation, parties who have been proposed for debar-
ment under the Federal Acquisition Regulation, and parties
determined to beineligible.

“Mgjor system” means that combination of elements that
will function together to produce the capabilities required to
fulfill a mission need. The elements may include hardware,
equipment, software, or any combination thereof, but
exclude construction or other improvements to real property.
A system isamajor system if—

(1) The Department of Defense is responsible for the
system and the total expenditures for research, development,
test, and evaluation for the system are estimated to be more
than $115,000,000 (based on fiscal year 1990 constant dol-
lars) or the eventual total expenditure for the acquisition
exceeds $540,000,000 (based on fiscal year 1990 constant
dollars);
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(2) A civilian agency is responsible for the system and
total expenditures for the system are estimated to exceed
$750,000 (based on fiscal year 1980 constant dollars) or the
dollar threshold for a “major system” established by the
agency pursuant to Office of Management and Budget Cir-
cular A-109, entitled “Major System Acquisitions,” which-
ever isgreater; or

(3) The system is designated a “major system” by the
head of the agency responsible for the system (10 U.S.C.
2302 and 41 U.S.C. 403).

“Make-or-buy program” means that part of a contractor’s
written plan for a contract identifying those mgjor items to
be produced or work efforts to be performed in the prime
contractor’s facilities and those to be subcontracted.

“Market research” means collecting and analyzing infor-
mation about capabilities within the market to satisfy agency
needs.

“Master solicitation” means a document containing spe-
cial clauses and provisions that have been identified as
essential for the acquisition of a specific type of supply or
service that is acquired repetitively.

“May” denotes the permissive. However, the words “no
person may ..." mean that no person is required, authorized,
or permitted to do the act described.

“Micro-purchase” means an acquisition of supplies or
services (except construction), the aggregate amount of
which does not exceed $2,500, except that in the case of con-
struction, the limit is $2,000.

“Micro-purchase threshold” means $2,500.

“Minority Institution” means an institution of higher edu-
cation meeting the requirements of Section 1046(3) of the
Higher Education Act of 1965 (20 U.S.C. 1067k), including
aHispanic-serving institution of higher education, as defined
in Section 316(b)(1) of the Act (20 U.S.C. 11014a).

“Must” (see*”shall”).

“National defense” means any activity related to pro-
grams for military or atomic energy production or construc-
tion, military assistance to any foreign nation, stockpiling, or
space.

“Neutral person” means an impartia third party, who
serves as a mediator, fact finder, or arbitrator, or otherwise
functions to assist the parties to resolve the issues in contro-
versy. A neutral person may be a permanent or temporary
officer or employee of the Federal Government or any other
individual who is acceptable to the parties. A neutral person
must have no official, financial, or personal conflict of inter-
est with respect to the issues in controversy, unless the inter-
est is fully disclosed in writing to al parties and all parties
agree that the neutral person may serve (5 U.S.C. 583).

“Nondevel opmental item” means—
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(1) Any previously developed item of supply used
exclusively for governmental purposes by a Federal agency,
a State or local government, or a foreign government with
which the United States has a mutual defense cooperation
agreement;

(2) Any item described in paragraph (1) of this defini-
tion that requires only minor modification or modifications
of a type customarily available in the commercia market-
place in order to meet the requirements of the procuring
department or agency; or

(3) Any item of supply being produced that does not
meet the requirements of paragraphs (1) or (2) solely
because the item is not yet in use.

“Novation agreement” means alegal instrument—

(1) Executed by the—

(i) Contractor (transferor);
(if) Successor in interest (transferee); and
(iii) Government; and

(2) By which, among other things, the transferor guar-
antees performance of the contract, the transferee assumes
all obligations under the contract, and the Government rec-
ognizes the transfer of the contract and related assets.

“Offer” means a response to a solicitation that, if
accepted, would bind the offeror to perform the resultant
contract. Responses to invitations for bids (sealed bidding)
are offers caled “bids’ or “sealed bids’; responses to
requests for proposals (negotiation) are offers called “pro-
posals’; responses to requests for quotations (negotiation)
are not offers and are called “quotes.” For unsolicited pro-
posals, see Subpart 15.6.

“Option” means a unilateral right in a contract by which,
for a specified time, the Government may elect to purchase
additional supplies or services called for by the contract, or
may elect to extend the term of the contract.

“Organizational conflict of interest” means that because
of other activities or relationships with other persons, a per-
son is unable or potentially unable to render impartial assis-
tance or advice to the Government, or the person's
objectivity in performing the contract work is or might be
otherwise impaired, or a person has an unfair competitive
advantage.

“Overtime” means time worked by a contractor’'s
employee in excess of the employee’s normal workweek.

“Overtime premium” means the difference between the
contractor’s regular rate of pay to an employee for the shift
involved and the higher rate paid for overtime. It does not
include shift premium, i.e., the difference between the con-
tractor's regular rate of pay to an employee and the higher
rate paid for extra-pay-shift work.

“Ozone-depleting substance” means any substance the
Environmental Protection Agency designatesin 40 CFR part
82 as—

() Class|, including, but not limited to, chlorofluoro-
carbons, halons, carbon tetrachloride, and methyl chloro-
form; or

(2) Class Il, including, but not limited to, hydrochlo-
rofluorocarbons.

“Performance-based contracting” means structuring all
aspects of an acquisition around the purpose of the work to
be performed with the contract requirements set forth in
clear, specific, and objective terms with measurable out-
comes as opposed to either the manner by which the work is
to be performed or broad and imprecise statements of work.

“Personal services contract” means a contract that, by its
express terms or as administered, makes the contractor per-
sonnel appear to be, in effect, Government employees (see
37.104).

“Pollution prevention” means any practice that—

(1)(i) Reduces the amount of any hazardous substance,
pollutant, or contaminant entering any waste stream or other-
wise released into the environment (including fugitive emis-
sions) prior to recycling, treatment, or disposal; and

(ii) Reduces the hazards to public health and the
environment associated with the release of such substances,
pollutants, and contaminants;

(2) Reduces or eiminates the creation of pollutants
through increased efficiency in the use of raw materials,
energy, water, or other resources; or

(3) Protects natural resources by conservation.

“Possessions’ includes the Virgin Idands, Johnston
Idand, American Samoa, Guam, Wake Idand, Midway
Island, and the Guano Islands, but does not include Puerto
Rico, leased bases, or trust territories.

“Power of attorney” means the authority given one person
or corporation to act for and obligate another, as specified in
the instrument creating the power; in corporate suretyship,
an instrument under seal that appoints an attorney-in-fact to
act in behalf of a surety company in signing bonds (see also
“attorney-in-fact” at 28.001).

“Preaward survey” means an evaluation of a prospective
contractor’s capability to perform a proposed contract.

“Preponderance of the evidence” means proof by infor-
mation that, compared with that opposing it, leads to the con-
clusion that the fact at issue is more probably true than not.

“Pricing” means the process of establishing a reasonable
amount or amounts to be paid for supplies or services.

“Procurement” (see“acquisition”).

“Procuring activity” means a component of an executive
agency having a significant acquisition function and desig-
nated as such by the head of the agency. Unless agency reg-
ulations specify otherwise, the term “procuring activity” is
synonymous with “contracting activity.”

“Projected average loss’ means the estimated long-term
average loss per period for periods of comparable exposure
torisk of loss.
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“Proper invoice’” means an invoice that meets the mini-
mum standards specified in 32.905(b).

“Purchase order,” when issued by the Government, means
an offer by the Government to buy supplies or services,
including construction and research and development, upon
specified terms and conditions, using simplified acquisition
procedures.

“Qualification regquirement” means a Government
requirement for testing or other quality assurance demonstra-
tion that must be completed before award of a contract.

“Qualified products list (QPL)" means a list of products
that have been examined, tested, and have satisfied all appli-
cable qualification requirements.

“Receiving report” means written evidence that indicates
Government acceptance of supplies delivered or services
performed (see Subpart 46.6). Receiving reports must meet
the requirements of 32.905(c).

“Recovered material” means waste materials and by-
products recovered or diverted from solid waste, but theterm
does not include those materials and by-products generated
from, and commonly reused within, an original manufactur-
ing process. For use in Subpart 11.3 for paper and paper
products, see the definition at 11.301.

“Renewable energy” means energy produced by solar,
wind, geothermal, and biomass power.

“Renewabl e energy technology” means—

(1) Technologies that use renewable energy to provide
light, heat, cooling, or mechanical or electrical energy for
usein facilities or other activities; or

(2) The use of integrated whole-building designs that
rely upon renewable energy resources, including passive
solar design.

“Residua value” means the proceeds, less removal and
disposal costs, if any, realized upon disposition of atangible
capital asset. It usually is measured by the net proceeds from
the sale or other disposition of the asset, or its fair value if
the asset is traded in on another asset. The estimated resid-
ual valueisacurrent forecast of the residual value.

“Responsible audit agency” means the agency that is
responsible for performing al required contract audit ser-
vices at a business unit.

“Responsible prospective contractor” means a contractor
that meets the standards in 9.104.

“Segment” means one of two or more divisions, product
departments, plants, or other subdivisions of an organization
reporting directly to a home office, usually identified with
responsibility for profit and/or producing a product or ser-
vice. Theterm includes—

(1) Government-owned contractor-operated (GOCO)
facilities; and

(2) Joint ventures and subsidiaries (domestic and for-
eign) in which the organization has—

(i) A majority ownership; or

2.1-10 (FAC 2001-04)

(i) Less than a majority ownership, but over which
it exercises control.

“Self-insurance” means the assumption or retention of the
risk of loss by the contractor, whether voluntarily or involun-
tarily. Self-insurance includes the deductible portion of pur-
chased insurance.

“Senior procurement executive’ means the individual
appointed pursuant to section 16(3) of the Office of Federal
Procurement Policy Act (41 U.S.C. 414(3)) who is responsi-
ble for management direction of the acquisition system of
the executive agency, including implementation of the
unique acquisition policies, regulations, and standards of the
executive agency.

“Service-disabled veteran-owned small business con-
cern”—

(1) Means a small business concern—

(i) Not less than 51 percent of which is owned by
one or more service-disabled veterans or, in the case of any
publicly owned business, not less than 51 percent of the
stock of which is owned by one or more service-disabled
veterans, and

(if) The management and daily business operations
of which are controlled by one or more service-disabled vet-
erans or, in the case of a veteran with permanent and severe
disability, the spouse or permanent caregiver of such veteran.

(2) Service-disabled veteran means a veteran, as
defined in 38 U.S.C. 101(2), with a disability that is service-
connected, as defined in 38 U.S.C. 101(16).

“Shall” means the imperative.

“Shipment” means freight transported or to be trans-
ported.

“Shop drawings’ means drawings submitted by the con-
struction contractor or a subcontractor at any tier or required
under a construction contract, showing in detail either or
both of the following:

(1) The proposed fabrication and assembly of struc-
tural elements.

(2) The installation (i.e., form, fit, and attachment
details) of materials or equipment.

“Should” means an expected course of action or policy
that is to be followed unless inappropriate for a particular
circumstance.

“Signature” or “signed” means the discrete, verifiable
symbol of an individual that, when affixed to a writing with
the knowledge and consent of the individua, indicates a
present intention to authenticate the writing. This includes
electronic symboals.

“Simplified acquisition procedures’ means the methods
prescribed in Part 13 for making purchases of supplies or
services.

“Simplified acquisition threshold” means $100,000,
except that in the case of any contract to be awarded and per-
formed, or purchase to be made, outside the United Statesin
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support of a contingency operation (as defined in 10 U.S.C.
101(8)(13)) or a humanitarian or peacekeeping operation (as
defined in 10 U.S.C. 2302(8) and 41 U.S.C. 259(d)), the
term means $200,000.

“Single, Governmentwide point of entry,” means the one
point of entry to be designated by the Administrator of OFPP
that will allow the private sector to electronically access pro-
curement opportunities Governmentwide.

“Small business subcontractor” means a concern, includ-
ing affiliates, that for subcontracts valued at—

(1) $10,000 or less, does not have more than 500
employees; and

(2) More than $10,000, does not have employees or
average annual receipts exceeding the size standard in 13
CFR part 121 (see 19.102) for the product or service it is
providing on the subcontract.

“Small disadvantaged business concern” (except for
52.212-3(c)(2) and 52.219-1(b)(2) for general statistical pur-
poses and 52.212-3(c)(7)(ii), 52.219-22(b)(2), and 52.219-
23(a) for joint ventures under the price evaluation adjust-
ment for small disadvantaged business concerns), means an
offeror that represents, as part of its offer, that it is a small
business under the size standard applicable to the acquisi-
tion; and either—

(1) It has received certification as a small disadvan-
taged business concern consistent with 13 CFR part 124,
subpart B; and

(i) No material change in disadvantaged ownership
and control has occurred since its certification;

(ii) Where the concern is owned by one or more dis-
advantaged individuals, the net worth of each individual
upon whom the certification is based does not exceed
$750,000 after taking into account the applicable exclusions
set forth at 13 CFR 124.104(c)(2); and

(iii) It isidentified, on the date of its representation,
as a certified small disadvantaged business concern in the
data base maintained by the Small Business Administration
(PRO-Net); or

(2) For a prime contractor, it has submitted a com-
pleted application to the Small Business Administration or a
private certifier to be certified as asmall disadvantaged busi-
ness concern in accordance with 13 CFR part 124, subpart B,
and a decision on that application is pending, and that no
material change in disadvantaged ownership and control has
occurred since it submitted its application. In this case, a
contractor must receive certification as a small disadvan-
taged business by the Small Business Administration prior to
contract award.

“Sole source acquisition” means a contract for the pur-
chase of supplies or services that is entered into or proposed
to be entered into by an agency after soliciting and negotiat-
ing with only one source.

“Solicitation provision or provision” means a term or
condition used only in solicitations and applying only before
contract award.

“Special competency” means a specia or unique capabil -
ity, including qualitative aspects, developed incidenta to the
primary functions of the Federally Funded Research and
Development Centers to meet some special need.

“State and local taxes’ means taxes levied by the States,
the District of Columbia, Puerto Rico, possessions of the
United States, or their political subdivisions.

“Substantial evidence” means information sufficient to
support the reasonable belief that a particular act or omission
has occurred.

“Substantially as follows” or “substantialy the same as,”
when used in the prescription and introductory text of a pro-
vision or clause, means that authorization is granted to pre-
pare and utilize a variation of that provision or clause to
accommodate requirements that are peculiar to an individual
acquisition; provided that the variation includes the salient
features of the FAR provision or clause, and is not inconsis-
tent with the intent, principle, and substance of the FAR pro-
vision or clause or related coverage of the subject matter.

“Supplemental agreement” means a contract modification
that is accomplished by the mutual action of the parties.

“Supplies’ means all property except land or interest in
land. It includes (but is not limited to) public works, build-
ings, and facilities; ships, floating equipment, and vessels of
every character, type, and description, together with parts
and accessories; aircraft and aircraft parts, accessories, and
equipment; machine tools; and the alteration or installation
of any of the foregoing.

“Surety” means an individual or corporation legally liable
for the debt, default, or failure of aprincipal to satisfy acon-
tractual obligation. The types of sureties referred to are as
follows:

(1) Anindividua surety is one person, as distinguished
from a business entity, who is liable for the entire pena
amount of the bond.

(2) A corporate surety is licensed under various insur-
ance laws and, under its charter, has legal power to act as
surety for others.

(3) A cosurety is one of two or more sureties that are
jointly liable for the penal sum of the bond. A limit of liabil-
ity for each surety may be stated.

“Suspension” means action taken by a suspending official
under 9.407 to disqualify a contractor temporarily from Gov-
ernment contracting and Government-approved subcontract-
ing; acontractor that is disqualified is*“ suspended.”

“Task order” means an order for services placed against
an established contract or with Government sources.

“Taxpayer Identification Number (TIN)” means the num-
ber required by the IRS to be used by the offeror in reporting
income tax and other returns. The TIN may be either a
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Social Security Number or an Employer Identification Num-
ber.

“Unallowable cost” means any cost that, under the provi-
sions of any pertinent law, regulation, or contract, cannot be
included in prices, cost-reimbursements, or settlements
under a Government contract to which it is alocable.

“Unique and innovative concept,” when used relative to
an unsolicited research proposal, means that—

(2) In the opinion and to the knowledge of the Govern-
ment evaluator, the meritorious proposal—

(i) Is the product of origina thinking submitted
confidentially by one source;

(if) Contains new, novel, or changed concepts,
approaches, or methods,

(i) Was not submitted previously by another; and

(iv) Is not otherwise available within the Federa
Government.

(2) In this context, the term does not mean that the
source has the sole capability of performing the research.

“United States,” when used in a geographic sense, means
the 50 States and the District of Columbia, except asfollows:

(1) For use in Subpart 22.8, see the definition at
22.801.

(2) For use in Subpart 22.10, see the definition at
22.1001.

(3) For use in Subpart 22.13, see the definition at
22.1301.

(4) For use in Part 25, see the definition at 25.003.

(5) For use in Subpart 47.4, see the definition at
47.401.

“Unsolicited proposal” means a written proposa for a
new or innovative idea that is submitted to an agency on the
initiative of the offeror for the purpose of obtaining a con-
tract with the Government, and that is not in response to a
request for proposals, Broad Agency Announcement, Small
Business Innovation Research topic, Small Business Tech-
nology Transfer Research topic, Program Research and
Development Announcement, or any other Government-ini-
tiated solicitation or program.

“Value engineering” means an analysis of the functions of
a program, project, system, product, item of equipment,
building, facility, service, or supply of an executive agency,
performed by qualified agency or contractor personnel,
directed at improving performance, reliability, quality,
safety, and life-cycle costs (Section 36 of the Office of Fed-
eral Procurement Policy Act, 41 U.S.C. 401, et seq.). For use
in the clause at 52.248-2, see the definition at 52.248-2(b).

2.1-12 (FAC 2001-04)

“Value engineering
(1) Means a proposal that—

(i) Requires a change to the instant contract to
implement; and

change proposa (VECP)'—

(i) Resultsin reducing the overall projected cost to
the agency without impairing essential functions or charac-
teristics, provided, that it does not involve a change—

(A) In deliverable end item quantities only;

(B) In research and development (R&D) items
or R&D test quantities that are due solely to results of previ-
ous testing under the instant contract; or

(C) To the contract type only.
(2) For usein the clauses at—
(i) 52.248-2, see the definition at 52.248-2(b); and
(i) 52.248-3, see the definition at 52.248-3(b).

“Veteran-owned small business concern” means a small
business concern—

(2) Not less than 51 percent of which is owned by one
or more veterans (as defined at 38 U.S.C. 101(2)) or, in the
case of any publicly owned business, not less than 51 percent
of the stock of which is owned by one or more veterans; and

(2) The management and daily business operations of
which are controlled by one or more veterans.

“Virgin material” means—

(1) Previously unused raw material, including previ-
ously unused copper, aluminum, lead, zinc, iron, other metal
or metal ore; or

(2) Any undeveloped resource that is, or with new
technology will become, a source of raw materials.

“Warranty” means a promise or affirmation given by a
contractor to the Government regarding the nature, useful-
ness, or condition of the supplies or performance of services
furnished under the contract.

“Waste reduction” means preventing or decreasing the
amount of waste being generated through waste prevention,
recycling, or purchasing recycled and environmentally pref-
erable products.

“Women-owned small business concern” means a small
business concern—

(1) That is at least 51 percent owned by one or more
women; or, in the case of any publicly owned business, at
least 51 percent of the stock of which is owned by one or
more women; and

(2) Whose management and daily business operations
are controlled by one or more women.

“Writing” or “written” (see “in writing”).
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professional legal services. Similarly, communications with
the intent to influence made by an engineer providing an
engineering analysis prior to the preparation or submission
of abid or proposal are not allowable under this section since
the engineer is providing technical services but not directly
in the preparation, submission or negotiation of a covered
Federal action.

(iii) Requirements imposed by or pursuant to law as
a condition for receiving a covered Federal award include
those required by law or regulation and any other require-
ments in the actual award documents.

(iv) Only those services expressly authorized by
paragraphs (c)(2)(i)(A) and (B) of this section are permitted
under this section.

(v) The reporting requirements of 3.803(a) shall not
apply with respect to payments of reasonable compensation
made to regularly employed officers or employees of a
person.

3.803 Certification and disclosure.

(8 Any contractor who requests or receives a Federal
contract exceeding $100,000 shall submit the certification
and disclosures required by the provision at 52.203-11, Cer-
tification and Disclosure Regarding Payments to Influence
Certain Federal Transactions, with its offer. Disclosures
under this section shall be submitted to the contracting
officer using OMB standard form LLL, Disclosure of Lob-
bying Activities.

(b) The contractor shall file a disclosure form at the end
of each calendar quarter in which there occurs any event that
materially affects the accuracy of the information contained
in any disclosure form previously filed by such person under
paragraph (a) of this section. An event that materially affects
the accuracy of the information reported includes—

(1) A cumulative increase of $25,000 or more in the
amount paid or expected to be paid for influencing or
attempting to influence a covered Federal action; or

(2) A change in the person(s) or individual(s) influenc-
ing or attempting to influence a covered Federal action; or

(3) A change in the officer(s), employee(s), or Mem-
ber(s) of Congress contacted to influence or attempt to influ-
ence a covered Federal action.

(c) The contractor shall require the submittal of a certifi-
cation, and if required, a disclosure form, by any person who
requests or receives any subcontract exceeding $100,000
under the Federal contract.

(d) All subcontractor disclosure forms (but not certifica-
tions), shall be forwarded from tier to tier until received by

the prime contractor. The prime contractor shall submit all

disclosure forms to the contracting officer at the end of the
calendar quarter in which the disclosure form is submitted by

the subcontractor. Each subcontractor certification shall be
retained in the subcontract file of the awarding contractor.

3.804 Poalicy.

(a) The contracting officer shall obtain certifications and
disclosures as required by the provision at 52.203-11, Certi-
fication and Disclosure Regarding Payments to Influence
Certain Federal Transactions, prior to the award of any con-
tract exceeding $100,000.

(b) The contracting officer shall forward a copy of al
contractor disclosures furnished pursuant to the clause at
52.203-12, Limitation on Payments to Influence Certain
Federal Transactions, to the official designated in accor-
dance with agency procedures, for subsequent submission to
Congress. The original of the disclosure shall be retained in
the contract file.

3.805 Exemption.

The Secretary of Defense may exempt, on a case-by-case
basis, a covered Federal action from the prohibitions of this
section whenever the Secretary determines, in writing, that
such an exemption is in the national interest. The Secretary
shall transmit a copy of such exemption to Congress imme-
diately after making such a determination.

3.806 Processing suspected violations.

Suspected violations of the requirements of the Act shall
be referred to the official designated in agency procedures.

3.807 Civil penalties.

Agencies shall impose and collect civil penalties pursuant
to the provisions of the Program Fraud and Civil Remedies
Act, 31 U.S.C. 3803 (except subsection (c)), 3804-3808, and |
3812, insofar as the provisions therein are not inconsistent
with the requirements of this subpart.

3.808 Solicitation provision and contract clause.

(a) The provision at 52.203-11, Certification and Disclo-
sure Regarding Payments to Influence Certain Federal
Transactions, shall be included in solicitations expected to
exceed $100,000.

(b) The clause at 52.203-12, Limitation on Payments to
Influence Certain Federal Transactions, shall be included in
solicitations and contracts expected to exceed $100,000.
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Subpart 4.4—Safeguarding Classified
I nformation Within Industry

4401 [Reserved]

4.402 General.

(a) Executive Order 12829, January 6, 1993 (58 FR 3479,
January 8, 1993), entitled “ National Industrial Security Pro-
gram” (NISP), establishes a program to safeguard Federal
Government classified information that is released to con-
tractors, licensees, and grantees of the United States Govern-
ment. Executive Order 12829 amends Executive Order
10865, February 20, 1960 (25 FR 1583, February 25, 1960),
entitled “ Safeguarding Classified Information Within Indus-
try,” as amended by Executive Order 10909, January 17,
1961 (26 FR 508, January 20, 1961).

(b) The National Industrial Security Program Operating
Manual (NISPOM) incorporates the requirements of these
Executive orders. The Secretary of Defense, in consultation
with all affected agencies and with the concurrence of the
Secretary of Energy, the Chairman of the Nuclear Regula-
tory Commission, and the Director of Central Intelligence, is
responsible for issuance and maintenance of this Manual.
The following DOD publications implement the program:

(1) National Industrial Security Program Operating
Manual (NISPOM) (DOD 5220.22-M).

(2) Industrial Security Regulation (ISR) (DOD
5220.22-R).

(c) Procedures for the protection of information relating
to foreign classified contracts awarded to U.S. industry, and
instructions for the protection of U.S. information relating to
classified contracts awarded to foreign firms, are prescribed
in Chapter 10 of the NISPOM.

(d) Part 27—Patents, Data, and Copyrights, contains pol-
icy and procedures for safeguarding classified information in
patent applications and patents.

4.403 Responsibilities of contracting officers.

(8 Presolicitation phase. Contracting officers shall
review all proposed solicitations to determine whether
access to classified information may be required by offerors,
or by a contractor during contract performance.

(1) If access to classified information of another
agency may be required, the contracting officer shall—

(i) Determine if the agency is covered by the NISP;
and

(i) Follow that agency’s procedures for determin-
ing the security clearances of firmsto be solicited.

(2) If the classified information required is from the
contracting officer’s agency, the contracting officer shall fol-
low agency procedures.

(b) Solicitation phase. Contracting officers shall—

(1) Ensure that the classified acquisition is conducted
as required by the NISP or agency procedures, as appropri-
ate; and

(2) Include—

(i) An appropriate Security Reguirements clause in
the solicitation (see 4.404); and

(ii) As appropriate, in solicitations and contracts
when the contract may require access to classified informa-
tion, a requirement for security safeguards in addition to
those provided in the clause (52.204-2, Security Require-
ments).

(c) Award phase. Contracting officers shall inform con-
tractors and subcontractors of the security classifications and
reguirements assigned to the various documents, materials,
tasks, subcontracts, and components of the classified con-
tract as follows:

(1) Agencies covered by the NISP shall use the Con-
tract Security Classification Specification, DD Form 254.
The contracting officer, or authorized representative, is the
approving official for the form and shall ensure that it is pre-
pared and distributed in accordance with the I SR.

(2) Contracting officers in agencies not covered by the
NISP shall follow agency procedures.

4.404 Contract clause.

(@) The contracting officer shall insert the clause at
52.204-2, Security Requirements, in solicitations and con-
tracts when the contract may require access to classified
information, unless the conditions specified in paragraph (d)
of this section apply.

(b) If acost contract (see 16.302) for research and devel-
opment with an educational institution is contemplated, the
contracting officer shall use the clause with its Alternate I.

(c) If a construction or architect-engineer contract where
employee identification is required for security reasons is
contemplated, the contracting officer shall use the clause
with its Alternate I1.

(d) If the contracting agency isnot covered by the NI SPand
has prescribed aclause and alternatesthat are substantially the
same asthose at 52.204-2, the contracting officer shall usethe
agency-prescribed clause asrequired by agency procedures.
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SUBPART 9.2—QUALIFICATIONS REQUIREMENTS

9.202

Subpart 9.2—Quialifications Requirements

9.200 Scope of subpart.

This subpart implements 10 U.S.C. 2319 and 41
U.S.C.253c and prescribes policies and procedures regarding
qualification requirements and the acquisitions that are sub-
ject to such reguirements.

9.201 Definitions.

Asused in this subpart—

“ Qualified bidders list (QBL)" means a list of bidders
who have had their products examined and tested and who
have satisfied all applicable qualification requirements for
that product or have otherwise satisfied al applicable quali-
fication requirements.

“ Qualified manufacturers list (QML)” means a list of
manufacturers who have had their products examined and
tested and who have satisfied all applicable qualification
reguirements for that product.

9.202 Palicy.

(a8)(1) The head of the agency or designee shall, before
establishing a qualification reguirement, prepare a written
justification—

(i) Stating the necessity for establishing the qualifi-
cation requirement and specifying why the qualification
reguirement must be demonstrated before contract award;

(ii) Estimating the likely costs for testing and evalu-
ation which will be incurred by the potential offeror to
become qualified; and

(iii) Specifying all requirements that a potential off-
eror (or its product) must satisfy in order to become quali-
fied. Only those requirements which are the least restrictive
to meet the purposes necessitating the establishment of the
qualification reguirements shall be specified.

(2) Upon request to the contracting activity, potential
offerors shall be provided—

(i) All requirements that they or their products must
satisfy to become qualified; and

(i) At their expense (but see 9.204(a)(2) with
regard to small businesses), a prompt opportunity to demon-
strate their abilities to meet the standards specified for quali-
fication using qualified personnel and facilities of the agency
concerned, or of another agency obtained through inter-
agency agreements or under contract, or other methods
approved by the agency (including use of approved testing
and evaluation services not provided under contract to the
agency).

(3) If the services in (8)(2)(ii) of this section are pro-
vided by contract, the contractors selected to provide testing
and evaluation services shall be—

(i) Those that are not expected to benefit from an
absence of additional qualified sources; and

(ii) Required by their contracts to adhere to any
restriction on technical data asserted by the potential offeror
seeking qualification.

(4) A potential offeror seeking qualification shall be
promptly informed as to whether qualification is attained
and, in the event it is not, promptly furnished specific rea-
sons why qualification was not attained.

(b) When justified under the circumstances, the agency
activity responsible for establishing a qualification require-
ment shall submit to the competition advocate for the procur-
ing activity responsible for purchasing the item subject to the
qualification reguirement, a determination that it is unrea-
sonable to specify the standards for qualification which a
prospective offeror (or its product) must satisfy. After con-
sidering any comments of the competition advocate review-
ing the determination, the head of the procuring activity may
waive the requirements of 9.202(a)(1)(ii) through (4) for up
to 2 years with respect to the item subject to the qualification
requirement. A copy of the waiver shall be furnished to the
head of the agency or other official responsible for actions
under 9.202(a)(1). The waiver authority provided in this
paragraph does not apply with respect to quadlification
requirements contained in a QPL, QML, or QBL.

(c) If a potential offeror can demonstrate to the satisfac-
tion of the contracting officer that the potential offeror (or its
product) meets the standards established for qualification or
can meet them before the date specified for award of the con-
tract, a potential offeror may not be denied the opportunity to
submit and have considered an offer for a contract solely
because the potential offeror—

(1) Isnot on a QPL, QML, or QBL maintained by the
Department of Defense (DOD) or the National Aeronautics
and Space Administration (NASA); or

(2) Has not been identified as meeting a qualification
reguirement established after October 19, 1984, by DOD or
NASA; or

(3) Has not been identified as meeting a qualification
requirement established by a civilian agency (not including
NASA).

(d) The procedures in Subpart 19.6 for referring matters
to the Small Business Administration are not mandatory on
the contracting officer when the basis for a referral would
involve a challenge by the offeror to either the validity of the
qualification requirement or the offeror’'s compliance with
such requirement.

(e) The contracting officer need not delay a proposed
award in order to provide a potential offeror with an opportu-
nity to demonstrate its ability to meet the standards specified
for qualification. In addition, when approved by the head of
an agency or designee, a procurement need not be delayed in
order to comply with 9.202(a).

(f) Within 7 years following enforcement of a QPL,
QML, or QBL by DOD or NASA, or within 7 years after any
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qualification requirement was originally established by a

civilian agency other than NASA, the qualification require-

ment shall be examined and revalidated in accordance with

the requirements of 9.202(a). For DOD and NASA, qualifi-

cation requirements other than QPL’'s, QML’s and QBL's
shall be examined and revalidated within 7 years after estab-

lishment of the requirement under 9.202(a). Any periods for
which a waiver under 9.202(b) is in effect shall be excluded

in computing the 7 years within which review and revalida-

tion must occur.

9.203 QPL’s, QML’s, and QBL's.

(a) Qualification and listing in a QPL, QML, or QBL is
the process by which products are obtained from manufac-
turers or distributors, examined and tested for compliance
with specification requirements, or manufacturers or poten-
tial offerors, are provided an opportunity to demonstrate
their abilities to meet the standards specified for qualifica-
tion. The names of successful products, manufacturers, or
potential offerors are included on lists evidencing their sta-
tus. Generally, qudlification is performed in advance and
independently of any specific acquisition action. After quali-
fication, the products, manufacturers, or potential offerors
are included in a Federal or Military QPL, QML, or QBL.
(See 9.202(a)(2) with regard to any product, manufacturer,
or potential offeror not yet included on an applicable list.)

(b) Specifications requiring a qualified product are
included in the following publications:

(1) GSA Index of Federal Specifications, Standards
and Commercial Item Descriptions, FPMR 101-29.1.

(2) Department of Defense Index of Specifications and
Standards.

(c) Instructions concerning qualification procedures are

included in the following publications:

(1) Federal Standardization Manual, FSPM-0001.

(2) Defense Standardization Manua 4120.24-M,
Appendix 2, as amended by Military Standards 961 and 962.

(d) The publications listed in paragraphs (b) and (c) of
this section are sold to the public. The publications in para-
graphs (b)(1) and (c)(1) of this section may be obtained from
the addressee in 11.201(d)(1). The publications in para-
graphs (b)(2) and (c)(2) of this section may be obtained from
the addressee in 11.201(d)(2).
9.204 Responsibilities for establishment of a

qualification requirement.

The responsibilities of agency activities that establish
qualification requirements include the following:

(a) Arranging publicity for the qualification requirements.
If active competition on anticipated future qualification
requirements is likely to be fewer than two manufacturers or
the products of two manufacturers, the activity responsible
for establishment of the qualification requirements must—

9.2-2

(1) Periodically furnish through the Governmentwide
point of entry (GPE) a notice seeking additional sources or
products for qualification unless the contracting officer
determines that such publication would compromise the
national security. When transmitting notices to the GPE,
contracting officers must direct the GPE to forward the
notice to the Commerce Business Daily (CBD) to satisfy the
requirements of 10 U.S.C. 2319(d)(1)(A) and 41 U.S.C.
253c(d)(1)(A).

(2) Bear the cost of conducting the specified testing
and evaluation (excluding the costs associated with produc-
ing the item or establishing the production, quality control,
or other system to be tested and evaluated) for a small busi-
ness concern or a product manufactured by a small business
concern which has met the standards specified for qualifica-
tion and which could reasonably be expected to compete for
a contract for that requirement. However, such costs may be
borne only if it is determined in accordance with agency pro-
cedures that such additional qualified sources or products are
likely to result in cost savings from increased competition
for future requirements sufficient to amortize the costs
incurred by the agency within a reasonable period of time,
considering the duration and dollar value of anticipated
future requirements. A prospective contractor requesting the
United States to bear testing and evaluation costs must cer-
tify as to its status as a small business concern under Section
3 of the Small Business Act in order to receive further con-
sideration.

(b) Qualifying products that meet specification require-
ments.

(c) Listing manufacturers and suppliers whose products
are qualified in accordance with agency procedures.

(d) Furnishing QPL’s, QML'’s, or QBL's or the qualifica-
tion requirements themselves to prospective offerors and the
public upon request (see 9.202(a)(2)(i)).

(e) Clarifying, as necessary, qualification requirements.

(f) In appropriate cases, when requested by the contract-
ing officer, providing concurrence in a decision not to
enforce a qualification requirement for a solicitation.

(g) Withdrawing or omitting qualification of a listed
product, manufacturer or offeror, as necessary.

(h) Advising persons furnished any list of products, man-
ufacturers or offerors meeting a qualification requirement
and suppliers whose products are on any such list that—

(1) The list does not constitute endorsement of the
product, manufacturer, or other source by the Government;

(2) The products or sources listed have been qualified
under the latest applicable specification,;

(3) The list may be amended without notice;

(4) The listing of a product or source does not release
the supplier from compliance with the specification; and
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12.301

Subpart 12.3—Solicitation Provisions and
Contract Clausesfor the Acquisition of
Commercial Items

12.300 Scope of subpart.
This subpart establishes provisions and clauses to be used
when acquiring commercial items.

12.301 Solicitation provisions and contract clauses for
the acquisition of commercial items.

(a) In accordance with Section 8002 of Public Law 103-
355 (41 U.S.C. 264, note), contracts for the acquisition of
commercial items shall, to the maximum extent practicable,
include only those clauses—

(1) Required to implement provisions of law or execu-
tive orders applicable to the acquisition of commercial items;
or

(2) Determined to be consistent with customary com-
mercial practice.

(b) To implement this Act, the contracting officer shall
insert the following provisions in solicitations for the acqui-
sition of commercial items, and clauses in solicitations and
contracts for the acquisition of commercial items:

(1) The provision at 52.212-1, Instructions to Offer-
ors—Commercial Items. This provision provides a single,
streamlined set of instructions to be used when soliciting
offers for commercial items and is incorporated in the solici-
tation by reference (see Block 27a, SF 1449). The contract-
ing officer may tailor these instructions or provide additional
instructions tailored to the specific acquisition in accordance
with 12.302;

(2) The provision at 52.212-3, Offeror Representations
and Certifications—Commercial Items. This provision pro-
vides a single, consolidated list of certifications and repre-
sentations for the acquisition of commercial items and is
attached to the solicitation for offerors to complete and
return with their offer. This provision may not be tailored
except in accordance with Subpart 1.4. Use the provision
with its Alternate | in solicitations issued by DoD, NASA, or
the Coast Guard that are expected to exceed the threshold at
4.601(a). Use the provision with its Alternate Il in solicita-
tions for acquisitions for which small disadvantaged busi-
ness procurement mechanisms are authorized on a regional
basis. Use the provision with its Alternate |11 in solicitations
issued by Federal agencies subject to the requirements of the
HUBZone Act of 1997 (see 19.1302);

(3) The clause at 52.212-4, Contract Terms and Con-
ditions—Commercial Items. This clause includes terms and
conditions which are, to the maximum extent practicable,
consistent with customary commercial practices and is incor-
porated in the solicitation and contract by reference (see
Block 27, SF 1449). The contracting officer may tailor this
clause in accordance with 12.302; and

(4) The clause at 52.212-5, Contract Terms and Con-
ditions Required to Implement Satutes or Executive
Orders—Commercial Items. This clause incorporates by ref-
erence only those clauses required to implement provisions
of law or executive orders applicable to the acquisition of
commercial items. The contracting officer shall attach this
clause to the solicitation and contract and, using the appro-
priate clause prescriptions, indicate which, if any, of the
additional clauses cited in 52.212-5(b) or (c) are applicable
to the specific acquisition. When cost information is
obtained pursuant to Part 15 to establish the reasonableness
of prices for commercial items, the contracting officer shall
insert the clauses prescribed for this purpose in an addendum
to the solicitation and contract. This clause may not be tai-
lored. Use the clause with its Alternate | when the head of
the agency has waived the examination of records by the
Comptroller General in accordance with 25.1001.

(c) When the use of evaluation factors is appropriate, the
contracting officer may—

(1) Insert the provision at 52.212-2, Evaluation—
Commercial Items, in solicitations for commercial items (see
12.602); or

(2) Include a similar provision containing all evalua-
tion factors required by 13.106, Subpart 14.2 or Subpart
15.3, as an addendum (see 12.302(d)).

(d) Use of required provisions and clauses. Notwith-
standing prescriptions contained elsewhere in the FAR,
when acquiring commercial items, contracting officers shall
be required to use only those provisions and clauses pre-
scribed in this part. The provisions and clauses prescribed in
this part shall be revised, as necessary, to reflect the applica-
bility of statutes and executive orders to the acquisition of
commercial items.

(e) Discretionary use of FAR provisions and clauses.
The contracting officer may include in solicitations and con-
tracts by addendum other FAR provisions and clauses when
their use is consistent with the limitations contained in
12.302. For example:

(1) The contracting officer may include appropriate
clauses when an indefinite-delivery type of contract will be
used. The clauses prescribed at 16.506 may be used for this |
purpose.

(2) The contracting officer may include appropriate
provisions and clauses when the use of optionsis in the Gov-
ernment's interest. The provisions and clauses prescribed in
17.208 may be used for this purpose. If the provision at
52.212-2 is used, paragraph (b) provides for the evaluation
of options.

(3) The contracting officer may use the provisions and
clauses contained in Part 23 regarding the use of recovered
material when appropriate for the item being acquired.

(f) Agencies may supplement the provisions and clauses
prescribed in this part (to require use of additional provisions
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and clauses) only as necessary to reflect agency unique stat-
utes applicable to the acquisition of commercial items or as
may be approved by the agency senior procurement execu-
tive, or the individual responsible for representing the
agency on the FAR Council, without power of delegation.

12.302 Tailoring of provisions and clauses for the
acquisition of commercial items.

(8) General. The provisions and clauses established in
this subpart are intended to address, to the maximum extent
practicable, commercial market practices for a wide range of
potential Government acquisitions of commercial items.
However, because of the broad range of commercial items
acquired by the Government, variations in commercial prac-
tices, and the relative volume of the Government's acquisi-
tions in the specific market, contracting officers may, within
the limitations of this subpart, and after conducting appropri-
ate market research, tailor the provision at 52.212-1, Instruc-
tions to Offerors—Commercial Items, and the clause at
52.212-4, Contract Terms and Conditions—Commercia
Items, to adapt to the market conditions for each acquisition.

(b) Tailoring 52.212-4, Contract Terms and Conditions—
Commercial Items. The following paragraphs of the clause at
52.212-4, Contract Terms and Conditions—Commercia
Items, implement statutory requirements and shall not be
tailored—

(1) Assignments;

(2) Disputes,

(3) Payment (except as provided in Subpart 32.11);
(4) Invoice;

(5) Other compliances; and

(6) Compliance with laws unique to Government con-
tracts.

(c) Tailoring inconsistent with customary commercial
practice. The contracting officer shall not tailor any clause
or otherwise include any additional terms or conditions in a
solicitation or contract for commercial itemsin a manner that
is inconsistent with customary commercial practice for the
item being acquired unless a waiver is approved in accor-
dance with agency procedures. The reguest for waiver must
describe the customary commercial practice found in the
marketplace, support the need to include a term or condition
that is inconsistent with that practice and include a determi-
nation that use of the customary commercial practice is
inconsistent with the needs of the Government. A waiver

12.3-2

may be reguested for an individual or class of contracts for
that specific item.

(d) Tailoring shall be by addenda to the solicitation and
contract. The contracting officer shall indicate in Block 27a
of the SF 1449 if addenda are attached. These addenda may
include, for example, a continuation of the schedule of sup-
plies/services to be acquired from blocks 18 through 21 of
the SF 1449; a continuation of the description of the sup-
plies/services being acquired; further elaboration of any
other item(s) on the SF 1449; any other terms or conditions
necessary for the performance of the proposed contract (such
as options, ordering procedures for indefinite-delivery type
contracts, warranties, contract financing arrangements, etc.).

12.303 Contract format.

Solicitations and contracts for the acquisition of commer-
cial items prepared using this Part 12 shall be assembled, to
the maximum extent practicable, using the following format:

(a) Standard Form (SF) 1449;
(b) Continuation of any block from SF 1449, such as—

(2) Block 10 if a price evaluation adjustment for small
disadvantaged business concerns is applicable (the contract-
ing officer shall indicate the percentage(s) and applicable
line item(s)), if an incentive subcontracting clause is used
(the contracting officer shall indicate the applicable percent-
age), or if set aside for emerging small businesses, or set-
aside for very small business concerns,

(2) Block 18B for remittance address;
(3) Block 19 for contract line item numbers;
(4) Block 20 for schedule of supplies/services; or
(5) Block 25 for accounting data;
(c) Contract clauses—

(1) 52.212-4, Contract Terms and Conditions— Com-
mercial Items, by reference (see SF 1449 block 27a);

(2) Any addendum to 52.212-4; and

(3) 52.212-5, Contract Terms and Conditions Required
to Implement Statutes and Executive orders;

(d) Any contract documents, exhibits or attachments; and
(e) Solicitation provisions—
(1) 52.212-1, Instructions to Offerors—Commercial
Items, by reference (see SF 1449, Block 27a);
(2) Any addendum to 52.212-1;

(3) 52.212-2, Evauationr—Commercial Items, or other
description of evaluation factors for award, if used; and

(4) 52.212-3, Offeror Representations and Certifica-
tions—Commercial Items.
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Subpart 13.3—Simplified Acquisition M ethods

13.301 Governmentwide commercial purchase card.

(@) The Governmentwide commercia purchase card is
authorized for use in making and/or paying for purchases of
supplies, services, or construction. The Governmentwide
commercia purchase card may be used by contracting offic-
ers and other individuals designated in accordance with
1.603-3. The card may be used only for purchasesthat are oth-
erwise authorized by law or regulation.

(b) Agencies using the Governmentwide commercial pur-
chase card shall establish proceduresfor useand control of the
card that comply with the Treasury Financial Manua for
Guidance of Departments and Agencies (TFM 4-4500) and
that are consistent with theterms and conditions of the current
GSA credit card contract. Agency procedures should not limit
the use of the Governmentwide commercial purchase card to
micro-purchases. Agency procedures should encourage use
of the card in greater dollar amounts by contracting officers
to place orders and to pay for purchases against contracts
established under Part 8 procedures, when authorized; and to
place orders and/or make payment under other contractual
instruments, when agreed to by the contractor. See 32.1110(d)
for instructions for use of the appropriate clause when pay-
ment under awritten contract will be made through use of the
card.

(c) The Governmentwide commercial purchase card may
be used to—

(1) Make micro-purchases;

(2) Place atask or delivery order (if authorized in the
basic contract, basic ordering agreement, or blanket purchase
agreement); or

(3) Make payments, when the contractor agrees to
accept payment by the card.

13.302 Purchaseorders.

13.302-1 General.

(a) Except as provided under the unpriced purchase order
method (see 13.302-2), purchase orders generally are issued
on afixed-price basis. See 12.207 for acquisition of commer-
cial items.

(b) Purchase orders shall—

(1) Specify the quantity of supplies or scope of services
ordered;

(2) Contain a determinable date by which delivery of
the supplies or performance of the servicesis required;

(3) Providefor inspection as prescribed in Part 46. Gen-
eraly, inspection and acceptance should be at destination.
Sourceinspection should be specified only if required by Part
46. When inspection and acceptance will be performed at des-

tination, advance copies of the purchase order or equivalent
notice shall be furnished to the consignee(s) for material
receipt purposes. Receiving reports shall be accomplished
immediately upon receipt and acceptance of supplies;

(4) Specify f.o.b. destination for supplies to be deliv-
eredwithin the United States, except Alaskaor Hawaii, unless
there are valid reasons to the contrary; and

(5) Include any trade and prompt payment discounts
that are offered, consistent with the applicable principles at
14.408-3.

(c) The contracting officer's signature on purchase orders
shall bein accordance with 4.101 and the definitionsat 2.101.
Facsimile and electronic signature may be used in the produc-
tion of purchase orders by automated methods.

(d) Limit the distribution of copies of purchase orders and
related forms to the minimum deemed essential for adminis-
tration and transmission of contractual information.

(e) In accordance with 31 U.S.C. 3332, electronic funds
transfer (EFT) isrequired for payments except as provided in
32.1110. See Subpart 32.11 for instructions for use of the
appropriate clause in purchase orders. When obtaining oral
quotes, the contracting officer shall inform the quoter of the
EFT clause that will be in any resulting purchase order.

13.302-2 Unpriced purchase orders.

(a) An unpriced purchase order is an order for supplies or
services, the price of which is not established at the time of
issuance of the order.

(b) An unpriced purchase order may be used only when—

(1) Itisimpractical to obtain pricing in advance of issu-
ance of the purchase order; and

(2) The purchaseisfor—

(i) Repairs to equipment requiring disassembly to
determine the nature and extent of repairs;

(i) Material available from only one source and for
which cost cannot readily be established; or

(iii) Supplies or services for which prices are known
to be competitive, but exact prices are not known (e.g., mis-
cellaneous repair parts, maintenance agreements).

(c) Unpriced purchase orders may be issued on paper or
electronically. A redlistic monetary limitation, either for each
line item or for the total order, shall be placed on each
unpriced purchase order. The monetary limitation shall be an
obligation subject to adjustment when the firm priceis estab-
lished. The contracting office shall follow up on each order to
ensure timely pricing. The contracting officer or the contract-
ing officer's designated representative shall review the
invoice price and, if reasonable (see 13.106-3(a)), processthe
invoice for payment.

13.3-1
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13.302-3 Obtaining contractor acceptance and modifying
purchase orders.

(a) When it is desired to consummate a binding contract
between the parties before the contractor undertakes perfor-
mance, the contracting officer shall require written (see
2.101) acceptance of the purchase order by the contractor.

(b) Each purchase order modification shall identify the
order it modifies and shall contain an appropriate modifica-
tion number.

(c) A contractor's written acceptance of a purchase order
modification may be required only if—

(1) Determined by the contracting officer to be neces-
sary to ensure the contractor's compliance with the purchase
order as revised; or

(2) Required by agency regulations.

13.302-4 Termination or cancellation of purchase orders.

(a) If apurchase order that has been accepted in writing by
the contractor isto be terminated, the contracting officer shall
process the termination in accordance with—

(1) 12.403(d) and 52.212-4(1) for commercial items; or

(2) Part 49 or 52.213-4 for other than commercial items.

(b) If apurchase order that has not been accepted inwriting
by the contractor is to be canceled, the contracting officer
shall notify the contractor in writing that the purchase order
has been cancel ed, request the contractor's written acceptance
of the cancellation, and proceed as follows:

(2) If the contractor accepts the cancellation and does
not claim that costswereincurred as aresult of beginning per-
formance under the purchase order, no further action is
required (i.e., the purchase order shall be considered can-
celed).

(2) If the contractor does not accept the cancellation or
claims that costs were incurred as a result of beginning per-
formance under the purchase order, the contracting officer
shall process the termination action as prescribed in para-
graph (a) of this subsection.

13.302-5 Clauses.

(a) Each purchase order (and each purchase order modifi-
cation (see 13.302-3)) shall incorporate all clauses prescribed
for the particular acquisition.

(b) The contracting officer shall insert the clause at 52.213-
2, Invoices, in purchase orders that authorize advance pay-
ments (see 31 U.S.C. 3324(d)(2)) for subscriptions or other
chargesfor newspapers, magazines, periodicals, or other pub-
lications (i.e., any publication printed, microfilmed, photo-
copied, or magnetically or otherwise recorded for auditory or
visual usage).

(c) The contracting officer shall insert the clause at 52.213-
3, Notice to Supplier, in unpriced purchase orders.

(d)(1) The contracting officer may use the clause at
52.213-4, Terms and Conditions—Simplified Acquisitions

1332 (FAC 2001-04)

(Other Than Commercial Items), in simplified acquisitions
exceeding the micro-purchase threshol d that arefor other than
commercia items (see 12.301).

(2) The clause—

(i) Is a compilation of the most commonly used
clauses that apply to simplified acquisitions; and

(if) May be modified to fit the individual acquisition
to add other needed clauses, or those clauses may be added
separately. Modifications (i.e., additions, deletions, or substi-
tutions) must not create avoid or internal contradiction in the
clause. For example, do not add an inspection and acceptance
or termination for convenience requirement unless the exist-
ing requirement is deleted. Also, do not delete a paragraph
without providing for an appropriate substitute.

(3)(i) When an acquisition for supplies for use within
the United States cannot be set aside for small business con-
cerns and trade agreements apply (see Subpart 25.4), substi-
tute the clause at FAR 52.225-3, Buy American Act—North
American Free Trade Agreement—Israeli Trade Act—Bal-
ance of Payments Program, used with Alternate | or Alternate
I, if appropriate, instead of the clause at FAR 52.225-1, Buy
American Act—Balance of Payments Program—Supplies.

(if) When acquiring supplies for use outside the
United States, delete clause 52.225-1 from the clause list at
52.213-4(b).

13.303 Blanket purchase agreements (BPAS).

13.303-1 General.

(a) A blanket purchase agreement (BPA) is a simplified
method of filling anticipated repetitive needs for supplies or
services by establishing “charge accounts’ with qualified
sources of supply (see Subpart 16.7 for additional coverage of
agreements).

(b) BPAs should be established for use by an organization
responsible for providing supplies for its own operations or
for other offices, installations, projects, or functions. Such
organizations, for example, may be organized supply points,
separate independent or detached field parties, or one-person
posts or activities.

(c) The use of BPAs does not exempt an agency from the
responsibility for keeping obligations and expenditures
within available funds.

13.303-2 Establishment of BPAs.

(a) Thefollowing are circumstances under which contract-
ing officers may establish BPASs:

(1) Thereisawide variety of items in a broad class of
suppliesor servicesthat are generally purchased, but the exact
items, quantities, and delivery requirements are not knownin
advance and may vary considerably.
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Subpart 13.5—Test Program for Certain
Commercial Items

13.500 General.

(a) This subpart authorizes, as a test program, use of sim-
plified procedures for the acquisition of supplies and services
in amounts greater than the simplified acquisition threshold
but not exceeding $5,000,000, including options, if the con-
tracting officer reasonably expects, based on the nature of the
supplies or services sought, and on market research, that
offers will include only commercial items. Under this test
program, contracting officers may use any simplified acqui-
sition procedurein this part, subject to any specific dollar lim-
itation applicable to the particular procedure. The purpose of
thistest programisto vest contracting officerswith additional
procedural discretion and flexibility, so that commercial item
acquisitions in this dollar range may be solicited, offered,
evaluated, and awarded in a simplified manner that maxi-
mizes efficiency and economy and minimizes burden and
administrative costs for both the Government and industry
(10 U.S.C. 2304(g) and 2305 and 41 U.S.C. 253(g) and 253a
and 253b).

(b) For the period of this test, contracting activities must
employ the simplified procedures authorized by the test to the
maximum extent practicable.

() When acquiring commercial items using the proce-
duresin this part, the requirements of Part 12 apply subject to
the order of precedence provided at 12.102(c). This includes
use of the provisions and clauses in Subpart 12.3.

(d) The authority to issue solicitations under this subpart
expires on January 1, 2003. Contracting officers may award
contracts after the expiration of this authority for solicitations
issued before the expiration of the authority.

13.501 Special documentation requirements.

(a) Sole source acquisitions. (1) Acquisitions conducted
under simplified acquisition procedures are exempt from the
requirementsin Part 6. However, contracting officers must—

(i) Conduct sole source acquisitions, as defined in
2.101, under this subpart only if the need to do so isjustified
in writing and approved at the levels specified in paragraphs
(&(2)(i) and (a)(2)(ii) of this section; and

(ii) Prepare sole source justifications using the for-
mat at 6.303-2, modified to reflect an acquisition under the
authority of the test program for commercial items (section
4202 of the Clinger-Cohen Act of 1996).

(2) Justifications and approvals are required under this
subpart only for sole source acquisitions.

(i) For a proposed contract exceeding $100,000, but
not exceeding $500,000, the contracting officer's certification
that thejustification isaccurate and complete to the best of the
contracting officer's knowledge and belief will serve as
approval, unless a higher approval level is established in
accordance with agency procedures.

(ii) For aproposed contract exceeding $500,000, the
competition advocate for the procuring activity, designated
pursuant to 6.501; or an officia described in 6.304(a)(3) or
(a)(4) must approve the justification and approval. This
authority is not delegable.

(b) Contract file documentation. The contract file must
include—

(2) A brief written description of the procedures used in
awarding the contract, including the fact that the test proce-
duresin FAR Subpart 13.5 were used;

(2) The number of offers received,;

(3) An explanation, tailored to the size and complexity
of the acquisition, of the basis for the contract award decision;
and

(4) Any justification approved under paragraph (a) of
this section.

13.5-1



13.501 FEDERAL ACQUISITION REGULATION

1352 (FAC 2001-04)



FAC 2001-04 FEBRUARY 20, 2002

SUBPART 14.1—USE OF SEALED BIDDING

14.105

14.000 Scope of part.

This part prescribes—

(a) The basic requirements of contracting for supplies and
services (including construction) by sealed bidding;

(b) Theinformation to be included in the solicitation (invi-
tation for bids);

(c) Procedures concerning the submission of bids;

(d) Requirements for opening and evaluating bids and
awarding contracts; and

(e) Procedures for two-step sealed bidding.

Subpart 14.1—Use of Sealed Bidding

14.101 Elements of sealed bidding.

Sealed bidding is a method of contracting that employs
competitive bids, public opening of bids, and awards. Thefol-
lowing steps are involved:

(8) Preparation of invitations for bids. Invitations must
describe the requirements of the Government clearly, accu-
rately, and completely. Unnecessarily restrictive specifica-
tions or requirements that might unduly limit the number of
bidders are prohibited. The invitation includes all documents
(whether attached or incorporated by reference) furnished
prospective bidders for the purpose of bidding.

(b) Publicizing the invitation for bids. Invitations must be
publicized through distribution to prospective bidders, post-
ing in public places, and such other means as may be appro-
priate. Publicizing must occur a sufficient time before public
opening of bids to enable prospective bidders to prepare and
submit bids.

(c) Submission of bids. Bidders must submit sealed bids to
be opened at the time and place stated in the solicitation for
the public opening of bids.

(d) Evaluation of bids. Bids shall be evaluated without dis-
cussions.

(e) Contract award. After bids are publicly opened, an
award will be made with reasonable promptness to that
responsible bidder whose bid, conforming to the invitation for
bids, will be most advantageous to the Government, consid-
ering only price and the price-related factors included in the
invitation.

14.102 [Reserved]
14.103 Policy.

14.103-1 General.

(a) Sealed bidding shall be used whenever the conditions
in 6.401(a) are met. Thisrequirement appliesto any proposed
contract action under Part 6.

(b) Current lists of bidders shall be maintained in accor-
dance with 14.205.

(c) Sealed bidding may be used for classified acquisitions
if its use does not violate agency security requirements. |

(d) The policy for pricing modifications of sealed bid con-
tract appears in 15.403-4(a)(2)(iii).

14.103-2 Limitations.

No awards shall be made as a result of sealed bidding
unless—

(a) Bids have been solicited as required by Subpart 14.2;

(b) Bids have been submitted as required by Subpart 14.3;

(c) The requirements of 1.602-1(b) and Part 6 have been
met; and

(d) An award is made to the responsible bidder (see 9.1)
whose bid is responsive to the terms of the invitation for bids
and is most advantageous to the Government, considering
only price and the price related factorsincluded in the invita-
tion, as provided in Subpart 14.4.

14.104 Types of contracts.

Firm-fixed-price contracts shall be used when the method
of contracting is sealed bidding, except that fixed-price con-
tracts with economic price adjustment clauses may be used if
authorized in accordance with 16.203 when some flexibility
is necessary and feasible. Such clauses must afford all bidders
an equal opportunity to bid.

14.105 Solicitationsfor informational or planning

pur poses.
(See 15.201(e).)

14.1-1



14.105 FEDERAL ACQUISITION REGULATION

14.1-2 (FAC 2001-04)



FAC 2001-04 FEBRUARY 20, 2002

SUBPART 14.2—SOLICITATION OF BIDS

14.205-4

14.204 Recordsof invitationsfor bidsand recordsof bids.

(a) Each contracting office shall retain a record of each
invitation that it issues and each abstract or record of bids.
Contracting officers shall review and utilize the information
available in connection with subsequent acquisitions of the
same or similar items.

(b) The file for each invitation shall show the distribution
that was made and the date the invitation was issued. The
names and addresses of prospective bidders who requested
the invitation and were not included on the original solicita-
tionlist shall be added to thelist and made a part of therecord.

14.205 Solicitation mailing lists.

14.205-1 Establishment of lists.

(a) Solicitation mailing lists shall be established by con-
tracting activities to assure access to adequate sources of sup-
plies and services. This rule need not be followed; however,
when (1) the requirements of the contracting office can be
obtained through use of simplified acquisition procedures
(see Part 13); (2) the requirements are nonrecurring; or (3)
electronic commerce methods are used that transmit solicita-
tions or notices of procurement opportunities automatically to
all interested sources. Lists may be established asa central list
for use by all contracting offices within the contracting activ-
ity, or aslocal lists maintained by each contracting office.

(b) All eligible and qualified concerns that have submitted
solicitation mailing list applications, or that the contracting
office considers capable of filling the requirements of a par-
ticular acquisition, shall be placed on the appropriate solicita-
tion mailing list. (See also 5.403(b).) Planned producers
under the Industrial Preparedness Planning Program shall be
included on lists for their planned items. Prospective bidders
shall be notified that they have been added to solicitation
mailing lists in accordance with agency procedures. The issu-
ance of a solicitation within areasonable time may be consid-
ered appropriate notification. Applicants shall be notified if
they do not meet the criteria for placement on the list.

(c) The names of prospective bidders who are furnished
invitations in response to their requests shall be added to the
list of those initially mailed copies of a particular solicitation,
so that they will be furnished copies of any solicitation
amendments, etc. However, when it is known that the request
was made by a person or an organization that is known not to
be a prospective bidder, no entry shall be made on the list.

(d)(1) Standard Form 129, Solicitation Mailing List Appli-
cation, shall be used for obtaining information needed to
establish and maintain lists. Supplemental information, where
required, may be obtained as specified in agency implement-
ing regulations.

(2) The application shall be submitted and signed by the
supplier, as distinguished from an agent of the supplier. How-
ever, suppliers are not precluded from designating, in the
Standard Form 129, their agents to receive solicitations.

(3) In order to enable suppliers to indicate readily the
items on which they will generally desire to submit bids, there
shall be attached to Standard Form 129 forwarded to suppliers
for completion, alist of items, or item groups, or an index to
such listing of the items, acquired by the contracting activity
maintaining the list, which are considered applicable to the
supplier’ s type of business.

(e) Business concerns listed on solicitation mailing lists
shall be identified by sizein accordance with 19.102. Size sta-
tus should be established before listing a business concern on
a list. Disadvantaged and women-owned business concern
designations shall be shown on the list whenever noted on the
Standard Form 129 submitted by a particular concern.

14.205-2 Removal of namesfrom solicitation mailinglists.

(a) The name of each concern failing to either (1) submit a
bid, (2) respond to a presolicitation notice (see 14.205-4(c)),
or (3) otherwise respond to an invitation for bids may be
removed from the solicitation mailing list without notice to
the concern. However, the removal shall be limited to the
items involved in the invitation or notice. When a concern
fails to respond to two consecutive invitations or presolicita-
tion notices, its name shall be removed from the list to the
extent indicated in this paragraph. However, in individua
cases, concerns failing to respond may be retained on a list if
retentionisin the best interest of the Government. Both actual
bids and written requests for retention on the lists shall be
deemed to be “responses’ to invitations for bids or presolici-
tation notices. If this procedure results in limited solicitation
mailing lists, the contracting officer should request an expla-
nation from the concerns that did not respond.

(b) Concerns that have been debarred or suspended from
Government contracts or otherwise determined to be ineligi-
ble to receive an award shall be removed from solicitation
mailing lists to the extent required by the debarment, suspen-
sion, or other determination of ineligibility.

14.205-3 Reinstatement on solicitation mailing lists.
Concerns that have been removed from solicitation mail-
ing lists may be reinstated (a) upon written request, (b) by fil-
ing a new application on Standard Form 129, or (c) by the
submission of abid. Debarred or suspended firms shall not be
reinstated during the period of a debarment or suspension.

14.205-4 Excessively long solicitation mailing lists.

(a) General. Solicitation mailing lists should be used to
promote competition commensurate with the dollar value of
the proposed contract. As much of the solicitation mailing list
shall be used asis compatible with efficiency and economy in
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securing competition. Where the number of bidders on amail-

ing list isexcessivein relation to a specific acquisition, thelist

may be reduced consistent with this paragraph and paragraphs
(b) and (c) of this subsection. Nonetheless, solicitations
should be furnished to others upon request, in accordance
with 5.102. Also, bids shall not be disregarded merely

because the bidder was not formally invited to bid.

(b) Rotation of lists. By using different portions of alist for
separate acquisitions, solicitation mailing lists may be
rotated. However, considerable judgment must be exercised
in determining whether the size of the acquisition justifies the
rotation. The use of apresolicitation notice (see paragraph (c)
of this subsection), time permitting, also should be consid-
ered. Inrotating alist, the interests of small, small disadvan-
taged, and women-owned small businesses (see 19.202-4)
shall be considered. Whenever alist is rotated, bids shall be
solicited from (1) the previously successful bidder, (2) pro-
spective suppliers who have been added to the solicitation
mailing list since the last solicitation, and (3) concerns on the
segment of the list selected for use in a particular acquisition.
However, the rule does not apply when such action would be
precluded by use of atotal set-aside (see Part 19).

(c) Presolicitation notices. In lieu of initially forwarding
complete bid sets, the contracting officer may send presolici-
tation noticesto concerns on the solicitation mailing list. The
notice shall (1) specify thefinal date for receipt of requestsfor
a complete bid set, (2) briefly describe the requirement and
furnish other essential information to enable concerns to
determine whether they have an interest in the invitation, and
(3) notify concerns that, if no bid is to be submitted, they
should advise the issuing office in writing if future invitations
are desired for the type of supplies or services involved.
Drawings, plans, and specifications normally will not be fur-
nished with the presolicitation notice. The return date of the
notice must be sufficiently in advance of the mailing date of
the invitation for bids to permit an accurate estimate of the
number of bid sets required. Bid sets shall be sent to concerns
that request them in response to the notice. This procedure is
particularly suitable when invitations for bids and solicitation
mailing lists are lengthy.

14.205-5 Release of solicitation mailing lists.

(a) Contracting activities shall make the central and local
solicitation mailing lists established under this part available
to the public in response to written requests made in accor-
dance with agency regulations implementing Subpart 24.2.

(b) When invitations for bids for construction contracts
have been issued, trade journals, prospective subcontractors,
material suppliers, bidders, and others having a bona fide
interest will be supplied upon request with a list of all pro-
spective bidders furnished copies of the plans and specifica-
tions. Contracting offices may require written requests and
establish appropriate procedures.
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14.206 [Reserved]

14.207 Pre-bid conference.

A pre-bid conference may be used, generally in a complex
acquisition, as a means of briefing prospective bidders and
explaining complicated specifications and reguirements to
them as early as possible after the invitation has been issued
and before the bids are opened. It shall never be used as a sub-
stitute for amending a defective or ambiguous invitation. The
conference shall be conducted in accordance with the proce-
dure prescribed in 15.201.

14.208 Amendment of invitation for bids.

(a) If it becomes necessary to make changes in quantity,
specifications, delivery schedules, opening dates, etc., or to
correct a defective or ambiguous invitation, such changes
shall be accomplished by amendment of theinvitation for bids
using Standard Form 30, Amendment of Solicitation/ Modi-
fication of Contract. The fact that a change was mentioned at
apre-bid conference does not relieve the necessity for issuing
an amendment. Amendments shall be sent, before the time for
bid opening, to everyone to whom invitations have been fur-
nished and shall be displayed in the bid room.

(b) Before amending an invitation for bids, the period of
time remaining until bid opening and the need to extend this
period shall be considered. When only a short time remains
before the time set for bid opening, consideration should be
given to notifying bidders of an extension of time by tele-
grams or telephone. Such extension must be confirmed in the
amendment.

(c) Any information givento a prospective bidder concern-
ing an invitation for bids shall be furnished promptly to all
other prospective bidders as an amendment to the invitation
(2) if such information is necessary for biddersto submit bids
or (2) if the lack of such information would be prejudicial to
uninformed bidders. The information shall be furnished even
though a pre-bid conference is held. No award shall be made
on the invitation unless such amendment has been issued in
sufficient time to permit al prospective bidders to consider
such information in submitting or modifying their bids.

14.209 Cancellation of invitations before opening.

(@) The cancellation of an invitation for bids usually
involves a loss of time, effort, and money spent by the Gov-
ernment and bidders. Invitations should not be cancelled
unless cancellation is clearly in the public interest; e.g.,

(1) Where there is no longer a requirement for the sup-
plies or services; or

(2) Where amendments to the invitation would be of
such magnitude that a new invitation is desirable.

(b) When an invitation issued other than electronically is
cancelled, bids that have been received shall be returned
unopened to the bidders and notice of cancellation shall be
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SUBPART 14.4—OPENING OF BIDS AND AWARD OF CONTRACT

14.403

Subpart 14.4—Opening of Bidsand Award of
Contract

14.400 Scope of subpart.

This subpart contains procedures for the receipt, handling,
opening, and disposition of bids including mistakes in bids,
and subsequent award of contracts.

14.401 Receipt and safeguarding of bids.

(a) All bids (including modifications) received before the
time set for the opening of bids shall be kept secure. Except
as provided in paragraph (b) of this section, the bids shall not
be opened or viewed, and shall remain in alocked bid box, a
safe, or inasecured, restricted-access electronic bid box. If an
invitation for bids is cancelled, bids shall be returned to the
bidders. Necessary precautions shall be taken to ensure the
security of the bid box or safe. Before bid opening, informa-
tion concerning theidentity and number of bidsreceived shall
be made available only to Government employees. Such dis-
closure shall be only on a “need to know” basis. When bid
samples are submitted, they shall be handled with sufficient
care to prevent disclosure of characteristics before bid open-
ing.

(b) Envelopes marked as bids but not identifying the bid-
der or the solicitation may be opened solely for the purpose
of identification, and then only by an official designated for
this purpose. If a sealed bid is opened by mistake (e.g.,
because it is not marked as being a bid), the envelope shall be
signed by the opener, whose position shall also be written
thereon, and delivered to the designated official. This official
shall immediately write on the envel ope (1) an explanation of
the opening, (2) the date and time opened, and (3) the invita-
tion for bids number, and shall sign the envelope. The official
shall then immediately reseal the envelope.

14.402 Opening of bids.

14.402-1 Unclassified bids.

(a) The bid opening officer shall decide when the time set
for opening bids has arrived and shall inform those present of
that decision. The officer shall then (1) personally and pub-
licly open al bids received before that time, (2) if practical,
read the bids aloud to the persons present, and (3) have the
bidsrecorded. Theoriginal of each bid shall be carefully safe-
guarded, particularly until the abstract of bids required by
14.403 has been made and its accuracy verified.

(b) Performance of the procedure in paragraph (a) of this
section may be delegated to an assistant, but the bid opening
officer remains fully responsible for the actions of the assis-
tant.

(c) Examination of bids by interested persons shall be per-
mitted if it does not interfere unduly with the conduct of Gov-
ernment business. Original bids shall not be allowed to pass

out of the hands of a Government official unless a duplicate
bidisnot availablefor publicinspection. Theoriginal bid may
be examined by the public only under the immediate supervi-
sion of a Government official and under conditions that pre-
clude possibility of a substitution, addition, deletion, or
alteration in the bid.

14.402-2 Classified bids.

The general public may not attend bid openingsfor classi-
fied acquisitions. A bidder or its representative may attend
and record the results if the individual has the appropriate
security clearance. The contracting officer also may makethe
bids available at a later time to properly cleared individuals
who represent bidders. No public record shall be made of bids
or bid prices received in response to classified invitations for
bids.

14.402-3 Postponement of openings.

(a) A bid opening may be postponed even after the time
scheduled for bid opening (but otherwise in accordance with
14.208) when—

(2) The contracting officer hasreason to believethat the
bids of an important segment of bidders have been delayed in
the mails, or in the communications system specified for
transmission of bids, for causes beyond their control and
without their fault or negligence (e.g., flood, fire, accident,
weather conditions, strikes, or Government equipment black-
out or malfunction when bids are due); or

(2) Emergency or unanticipated eventsinterrupt normal
governmental processes so that the conduct of bid opening as
scheduled isimpractical.

(b) At the time of adetermination to postpone a bid open-
ing under paragraph (a)(1) of this section, an announcement
of the determination shall be publicly posted. If practical
before issuance of aforma amendment of the invitation, the
determination shall be otherwise communicated to prospec-
tive bidders who are likely to attend the scheduled bid open-
ing.

(c) Inthe case of paragraph (a)(2) of this section, and when
urgent Government requirements preclude amendment of the
solicitation as prescribed in 14.208, the time specified for
opening of bids will be deemed to be extended to the same
time of day specified in the solicitation on the first work day
on which normal Government processes resume. In such
cases, thetime of actual bid opening shall be deemed to bethe
time set for bid opening for the purpose of determining “late
bids’ under 14.304. A note should be made on the abstract of
bids or otherwise added to the file explaining the circum-
stances of the postponement.

14.403 Recording of bids.

() Standard Form 1409, Abstract of Offers, or Optional
Form 1419, Abstract of Offers—Construction (or automated
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equivalent), shall be completed and certified asto itsaccuracy
by the bid opening officer as soon after bid opening as prac-
ticable. Where bid items are too numerous to warrant com-
plete recording of al bids, abstract entries for individual bids
may be limited to item numbers and bid prices. In preparing
these forms, the extra columns and SF 1410, Abstract of
Offers—Continuation, and OF 1419A, Abstract of Offer—
Construction, Continuation Sheet, may be used to label and
record such information as the contracting activity deems
necessary.

(b) Abstracts of offersfor unclassified acquisitions shall be
available for public inspection. Such abstracts shall not con-
tain information regarding failure to meet minimum standards
of responsibility, apparent collusion of bidders, or other nota-
tions properly exempt from disclosure to the public in accor-
dance with agency regulations implementing Subpart 24.2.

(c) The forms identified in paragraph (&) of this section
need not be used by the Defense Fuel Supply Center for acqui-
sitions of coal or petroleum products or by the Defense Per-
sonnel Support Center for perishable subsistence items.

(d) If aninvitation for bids is cancelled before the time set
for bid opening, this fact shall be recorded together with a
statement of the number of bids invited and the number of
bids received.

14.404 Rejection of bids.

14.404-1 Cancellation of invitations after opening.

(a)(1) Preservation of the integrity of the competitive bid
system dictates that, after bids have been opened, award must
be made to that responsible bidder who submitted the lowest
responsive bid, unless there is a compelling reason to reject
all bids and cancel the invitation.

(2) Every effort shall be made to anticipate changesin
areguirement before the date of opening and to notify all pro-
spective bidders of any resulting modification or cancellation.
This will permit bidders to change their bids and prevent
unnecessary exposure of bid prices.

(3) Asageneral rule, after the opening of bids, an invi-
tation should not be cancelled and resolicited due solely to
increased requirements for the items being acquired. Award
should be made on the initial invitation for bids and the addi-
tional quantity should be treated as a new acquisition.

(b) When it is determined before award but after opening
that the requirements of 11.201 (relating to the availability
and identification of specifications) have not been met, the
invitation shall be cancelled.

(c) Invitations may be cancelled and all bids rejected
before award but after opening when, consistent with sub-
paragraph (a)(1) of this section, the agency head determines
inwriting that—

(1) Inadequate or ambiguous specifications were cited
in the invitation;
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(2) Specifications have been revised;

(3) The supplies or services being contracted for are no
longer required;

(4) The invitation did not provide for consideration of
all factors of cost to the Government, such as cost of trans-
porting Government-furnished property to bidders' plants;

(5) Bidsreceived indicate that the needs of the Govern-
ment can be satisfied by alessexpensive articlediffering from
that for which the bids were invited;

(6) All otherwise acceptable bids received are at unrea-
sonable prices, or only one bid isreceived and the contracting
officer cannot determine the reasonableness of the bid price;

(7) The bids were not independently arrived at in open
competition, were collusive, or were submitted in bad faith
(see Subpart 3.3 for reports to be made to the Department of
Justice);

(8) No responsive bid has been received from arespon-
sible bidder;

(9) A cost comparison as prescribed in OMB Circular
A-76 and Subpart 7.3 showsthat performance by the Govern-
ment is more economical; or

(10) For other reasons, cancellation is clearly in the
public’'s interest.

(d) Should administrative difficulties be encountered after
bid opening that may delay award beyond bidders accep-
tance periods, the several lowest bidders whose bids have not
expired (irrespective of the acceptance period specified in the
bid) should be requested, before expiration of their bids, to
extend in writing the bid acceptance period (with consent of
sureties, if any) in order to avoid the need for resoliciting.

(e) Under some circumstances, completion of the acquisi-
tion after cancellation of theinvitation for bids may be appro-
priate.

(1) If the invitation for bids has been cancelled for the
reasons specified in subparagraphs (c)(6), (7), or (8) of this
subsection, and the agency head has authorized, in the deter-
mination in paragraph (c) of this subsection, the completion
of the acquisition through negotiation, the contracting officer
shall proceed in accordance with paragraph (f) of this subsec-
tion.

(2) If the invitation for bids has been cancelled for the
reasons specified in subparagraphs (c)(1), (2), (4), (5), or (10)
of this subsection, or for the reasons in subparagraphs (c)(6),
(7), or (8) of this subsection and completion through negotia-
tion is not authorized under subparagraph (e)(1) of this sub-
section, the contracting officer shall proceed with a new
acquisition.

(f) When the agency head has determined, in accordance
with paragraph (€)(1) of this subsection, that an invitation for
bids should be canceled and that use of negotiation isin the
Government’s interest, the contracting officer may negotiate
(in accordance with Part 15, as appropriate) and make award
without issuing a new solicitation provided—
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(vii) A copy of the contract and any related change
orders or supplemental agreements.

(f) Each agency shall include in the contract file a record
of—
(1) All determinations made in accordance with this
14.407-4;

(2) Thefactsinvolved; and
(3) The action taken in each case.

14.408 Award.

14.408-1 General.

(a) The contracting officer shall make a contract award (1)
by written or electronic notice, (2) within the time for accep-
tance specified in the bid or an extension (see 14.404-1(d)),
and (3) to that responsible bidder whose bid, conforming to
the invitation, will be most advantageous to the Government,
considering only price and the price-related factors (see
14.201-8) included in the invitation. Award shall not be made
until all required approvals have been obtained and the award
otherwise conforms with 14.103-2.

(b) If lessthan three bids have been received, the contract-
ing officer shall examinethe situation to ascertain the reasons
for the small number of responses. Award shall be made not-
withstanding the limited number of bids. However, the con-
tracting officer shall initiate, if appropriate, corrective action
to increase competition in future solicitations for the same or
similar items, and include a notation of such action in the
records of the invitation for bids (see 14.204).

(c)(1) Award shall be made by mailing or otherwise fur-
nishing aproperly executed award document to the successful
bidder.

(2) When a notice of award is issued, it shall be fol-
lowed as soon as possible by the formal award.

(3) When more than one award results from any single
invitation for bids, separate award documents shall be suit-
ably numbered and executed.

(4) When an award is made to a bidder for less than all
of theitemsthat may be awarded to that bidder and additional
items are being withheld for subsequent award, the award
shall statethat the Government may make subsequent awards
on those additional items within the bid acceptance period.

(5) All provisions of the invitation for bids, including
any acceptable additions or changes made by a bidder in the
bid, shall be clearly and accurately set forth (either expressly
or by reference) in the award document. The award is an
acceptance of the bid, and the bid and the award congtitute the
contract.

(d)(1) Award isgenerally made by using the Award portion
of Standard Form (SF) 33, Solicitation, Offer, and Award, or
SF 1447, Solicitation/Contract (see 53.214). If an offer from

a SF 33 leads to further changes, the resulting contract shall
be prepared as a bilateral document on SF 26, Award/Con-
tract.

(2) Use of the Award portion of SF 33, SF 26, or SF
1447, does not preclude the additional use of informal docu-
ments, including telegrams or electronic transmissions, as
notices of awards.

14.408-2 Responsible bidder—reasonableness of price.

(a) The contracting officer shall determine that a prospec-
tive contractor is responsible (see Subpart 9.1) and that the
prices offered are reasonable before awarding the contract.
The price analysis techniques in 15.404-1(b) may be used as
guidelines. In each case the determination shall be madeinthe
light of all prevailing circumstances. Particular care must be
taken in cases where only asingle bid is received.

(b) The price analysis shall consider whether bids are
materially unbalanced (see 15.404-1(g)).

14.408-3 Prompt payment discounts.

(a) Prompt payment discounts shall not be considered in
the evaluation of bids. However, any discount offered will
form a part of the award, and will be taken by the payment
center if payment is made within the discount period specified
by the bidder. As an aternative to indicating a discount in
conjunction with the offer, bidders may prefer to offer dis-
counts on individual invoices.

(b) See 32.111(c)(1), which prescribes the contract clause
at 52.232-8, Discounts for Prompt Payment.

14.408-4 Economic price adjustment.

(a) Bidder proposes economic price adjustment. (1) When
a solicitation does not contain an economic price adjustment
clause but a bidder proposes one with a ceiling that the price
will not exceed, the bid shall be evaluated on the basis of the
maximum possible economic price adjustment of the quoted
base price.

(2) If the bid is €ligible for award, the contracting
officer shall request the bidder to agree to theinclusion in the
award of an approved economic price adjustment clause (see
16.203) that is subject to the same ceiling. If the bidder will
not agree to an approved clause, the award may be made on
the basis of the bid as originally submitted.

(3) Bids that contain economic price adjustments with
no ceiling shall be rejected unless a clear basisfor evaluation
exists.

(b) Government proposes economic price adjustment.
(1) When aninvitation contains an economic price adjustment
clause and no bidder takes exception to the provisions, bids
shall be evaluated on the basis of the quoted prices without
the allowable economic price adjustment being added.
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(2) When a bidder increases the maximum percentage
of economic price adjustment stipulated in the invitation or
limitsthe downward economic price adjustment provisions of
the invitation, the bid shall be rejected as nonresponsive.

(3) When abid indicates del etion of the economic price
adjustment clause, the bid shall be rejected as nonresponsive
since the downward economic price adjustment provisions
are thereby limited.

(4) When abidder decreases the maximum percentage
of economic price adjustment stipulated in the invitation, the
bid shall be evaluated at the base price on an equal basiswith
bids that do not reduce the stipulated ceiling. However, after
evaluation, if the bidder offering thelower ceilingisin aposi-
tion to receive the award, the award shall reflect the lower
ceiling.

14.408-5 [Reserved]

14.408-6 Equal low bids.
(a) Contracts shall be awarded in the following order of
priority when two or more low bids are equal in all respects:
(1) Small business concerns that are also labor surplus
area concerns.
(2) Other small business concerns.
(3) Other business concerns.

(b) If two or morebidders till remain equally eligible after
application of paragraph (a) of this section, award shall be
made by adrawing by lot limited to those bidders. If time per-
mits, the bidders involved shall be given an opportunity to
attend the drawing. The drawing shall be witnessed by at least
three persons, and the contract file shall contain the names
and addresses of the witnesses and the person supervising the
drawing.

(c) When an award is to be made by using the priorities
under this 14.408-6, the contracting officer shall include a
written agreement in the contract that the contractor will per-
form, or cause to be performed, the contract in accordance
with the circumstances justifying the priority used to break
thetie or select bids for adrawing by lot.

14.408-7 Documentation of award.

(@) The contracting officer shall document compliance
with 14.103-2 in the contract file.

(b) The documentation shall either state that the accepted
bid wasthelowest bid received, or list al lower bidswith rea-
sonsfor their rejection in sufficient detail tojustify the award.

(c) When an award is made after receipt of equal low bids,
the documentation shall describe how the tie was broken.
14.408-8 Protests against award.

(See Subpart 33.1, Protests.)

14.4-8

14.409 Information to bidders.

14.409-1 Award of unclassified contracts.

(a)(1) The contracting officer shall asa minimum (subject
to any restrictionsin Subpart 9.4)—

(i) Notify each unsuccessful bidder in writing or
electronically within three days after contract award, that its
bid was not accepted. “Day,” for purposes of the notification
process, means calendar day, except that the period will run
until a day which is not a Saturday, Sunday, or legal holiday;

(ii) Extend appreciation for the interest the unsuc-
cessful bidder has shown in submitting a bid; and

(iii) When award is made to other than alow bidder,
state thereason for rejection in the notice to each of the unsuc-
cessful low bidders.

(2) For acquisitions subject to the Trade Agreements
Act or the North American Free Trade Agreement (NAFTA)
Implementation Act (see 25.408(8)(5)), agencies must
includein notices given unsuccessful biddersfrom designated
or NAFTA countries—

(i) The dollar amount of the successful bid; and
(i) The name and address of the successful bidder.
(b) Information included in paragraph (a)(2) of this sub-

section shall be provided to any unsuccessful bidder upon
request except when multiple awards have been made and fur-
nishing information on the successful bids would reguire so
much work as to interfere with normal operations of the con-
tracting office. In such circumstances, only information con-
cerning location of the abstract of offers need be given.

(c) When arequest is received concerning an unclassified
invitation from an inquirer who is neither a bidder nor arep-
resentative of a bidder, the contracting officer should make
every effort to furnish the names of successful bidders and, if
requested, the prices at which awards were made. However,
when such requests reguire so much work asto interfere with
the normal operations of the contracting office, the inquirer
will be advised where a copy of the abstract of offers may be
seen.

(d) Requests for records shall be governed by agency reg-
ulations implementing Subpart 24.2.

14.409-2 Award of classified contracts.

In addition to 14.409-1, if classified information was fur-
nished or created in connection with the solicitation, the con-
tracting officer shall advise the unsuccessful bidders,
including any who did not bid, to take disposition action in
accordance with agency procedures. The name of the success-
ful bidder and the contract price will be furnished to unsuc-
cessful bidders only upon request. Information regarding a
classified award shall not be furnished by telephone.
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Subpart 15.4—Contract Pricing

15.400 Scope of subpart.

This subpart prescribes the cost and price negotiation pol-
icies and procedures for pricing negotiated prime contracts
(including subcontracts) and contract modifications, includ-
ing modifications to contracts awarded by sealed bidding.

15.401 Definitions.

Asused in this subpart—

“Price” means cost plus any fee or profit applicable to the
contract type.

“Subcontract” (except asused in 15.407-2) also includes a
transfer of commercial items between divisions, subsidiaries,
or affiliates of a contractor or a subcontractor (10 U.S.C.
2306a(h)(2) and 41 U.S.C. 254b(h)(2)).

15.402 Pricing policy.

Contracting officers must—

(8) Purchase supplies and services from responsible
sources at fair and reasonable prices. In establishing the rea-
sonableness of the offered prices, the contracting officer must
not obtain more information than is necessary. To the extent
that cost or pricing data are not required by 15.403-4, the con-
tracting officer must generally usethefollowing order of pref-
erence in determining the type of information required:

(1) No additional information from the offeror, if the
price is based on adequate price competition, except as pro-
vided by 15.403-3(b).

(2) Information other than cost or pricing data:

(i) Information related to prices (e.g., established
catalog or market prices or previous contract prices), relying
first oninformation available within the Government; second,
on information obtained from sources other than the offeror;
and, if necessary, on information obtained from the offeror.
When obtaining information from the offeror is necessary,
unless an exception under 15.403-1(b)(1) or (2) applies, such
information submitted by the offeror shall include, at a mini-
mum, appropriate information on the prices at which the same
or similar items have been sold previously, adequate for eval-
uating the reasonabl eness of the price.

(i) Cost information, that does not meet the defini-
tion of cost or pricing data at 2.101.

(3) Cost or pricing data. The contracting officer should
use every means available to ascertain whether afair and rea-
sonable price can be determined before requesting cost or
pricing data. Contracting officers must not require unneces-
sarily the submission of cost or pricing data, because it leads
to increased proposal preparation costs, generally extends
acquisition lead time, and consumes additional contractor and
Government resources.

(b) Price each contract separately and independently and
not—

(1) Use proposed price reductions under other contracts
as an evaluation factor; or
(2) Consider losses or profits realized or anticipated
under other contracts.
(c) Not include in a contract price any amount for a speci-
fied contingency to the extent that the contract provides for a
price adjustment based upon the occurrence of that contin-

gency.
15.403 Obtaining cost or pricing data.

15.403-1 Prohibition on obtaining cost or pricingdata (10

U.S.C. 2306a and 41 U.S.C. 254h).

(a) Cost or pricing data shall not be obtained for acquisi-
tions at or below the simplified acquisition threshold.

(b) Exceptions to cost or pricing data requirements. The
contracting officer shall not require submission of cost or
pricing data to support any action (contracts, subcontracts, or
modifications) (but may require information other than cost
or pricing datato support adetermination of price reasonable-
ness or cost realism)—

(1) When the contracting officer determines that prices
agreed upon are based on adequate price competition (see
standards in paragraph (c)(1) of this subsection);

(2) When the contracting officer determines that prices
agreed upon are based on prices set by law or regulation (see
standards in paragraph (c)(2) of this subsection);

(3) When a commercia item is being acquired (see
standards in paragraph (c)(3) of this subsection);

(4) When awaiver has been granted (see standards in
paragraph (c)(4) of this subsection); or

(5) When modifying a contract or subcontract for com-
mercial items (see standards in paragraph (c)(3) of this sub-
section).

(c) Standards for exceptions from cost or pricing data
requirements— (1) Adequate price competition. A price is
based on adequate price competition if—(i) Two or more
responsible offerors, competing independently, submit priced
offers that satisfy the Government's expressed requirement
and if—

(A) Award will be made to the offeror whose pro-
posal represents the best value (see 2.101) where price is a
substantial factor in source selection; and

(B) Thereisno finding that the price of the other-
wise successful offeror is unreasonable. Any finding that the
price is unreasonable must be supported by a statement of the
facts and approved at alevel above the contracting officer;

(ii) There was a reasonable expectation, based on

market research or other assessment, that two or more respon-
sible offerors, competing independently, would submit priced
offersin response to the solicitation's expressed requirement,
even though only one offer isreceived from aresponsibl e off-
eror and if—

15.4-1
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(A) Based on the offer received, the contracting
officer can reasonably conclude that the offer was submitted
with the expectation of competition, e.g., circumstances indi-
cate that—

(1) The offeror believed that at least one other
offeror was capable of submitting a meaningful offer; and

(2) The offeror had no reason to believe that
other potential offerors did not intend to submit an offer; and

(B) The determination that the proposed price is
based on adequate price competition, is reasonable, and is
approved at alevel above the contracting officer; or

(iii) Price analysis clearly demonstrates that the pro-
posed priceis reasonablein comparison with current or recent
prices for the same or similar items, adjusted to reflect
changes in market conditions, economic conditions, quanti-
ties, or terms and conditions under contracts that resulted
from adequate price competition.

(2) Prices set by law or regulation. Pronouncementsin
the form of periodic rulings, reviews, or similar actions of a
governmental body, or embodied in the laws, are sufficient to
set aprice.

(3) Commercial items. Any acquisition for an item that
meets the commercial item definition in 2.101, or any modi-
fication, asdefined in paragraph (3)(i) or (ii) of that definition,
that does not change the item from a commercial item to a
noncommercial item, is exempt from the requirement for cost
or pricing data. If the contracting officer determines that an
item claimed to be commercidl is, infact, not commercial and
that no other exception or waiver applies, the contracting
officer must require submission of cost or pricing data.

(4) Waivers. The head of the contracting activity (HCA)
may, without power of delegation, waive the requirement for
submission of cost or pricing data in exceptional cases. The
authorization for the waiver and the supporting rationale shall
be in writing. The HCA may consider waiving the require-
ment if the price can be determined to be fair and reasonable
without submission of cost or pricing data. For example, if
cost or pricing data were furnished on previous production
buys and the contracting officer determines such data are suf-
ficient, when combined with updated information, a waiver
may be granted. If the HCA has waived the requirement for
submission of cost or pricing data, the contractor or higher-
tier subcontractor to whom the waiver rel ates shall be consid-
ered as having been required to provide cost or pricing data.
Consequently, award of any lower-tier subcontract expected
to exceed the cost or pricing data threshold requires the sub-
mission of cost or pricing data unless—

(i) An exception otherwise applies to the subcon-
tract; or

(ii) The waiver specifically includes the subcontract
and the rationale supporting the waiver for that subcontract.

15.4-2

15.403-2 Other circumstanceswhere cost or pricing data
arenot required.

(a) Theexercise of an option at the price established at con-
tract award or initial negotiation does not require submission
of cost or pricing data.

(b) Cost or pricing dataare not required for proposal s used
solely for overrun funding or interim billing price adjust-
ments.

15.403-3 Requiring information other than cost or
pricing data.

(a) General. (1) The contracting officer is responsible for
obtaining information that is adequate for evaluating the rea-
sonableness of the price or determining cost realism, but the
contracting officer should not obtain moreinformation thanis
necessary (see 15.402(a)). If the contracting officer cannot
obtain adequate information from sources other than the off-
eror, the contracting officer must require submission of infor-
mation other than cost or pricing data from the offeror that is
adequate to determine a fair and reasonable price (10 U.S.C.
2306a(d)(1) and 41 U.S.C. 254b(d)(1)). Unless an exception
under 15.403-1(b)(1) or (2) applies, the contracting officer
must require that the information submitted by the offeror
include, at a minimum, appropriate information on the prices
at which the same item or similar items have previously been
sold, adequate for determining the reasonableness of the
price. To determine the information an offeror should be
required to submit, the contracting officer should consider the
guidance in Section 3.3, Chapter 3, Volume |, of the Contract
Pricing Reference Guide cited at 15.404-1(a)(7).

(2) The contractor’s format for submitting the informa-
tion should be used (see 15.403-5(b)(2)).

(3) The contracting officer must ensurethat information
used to support price negotiations is sufficiently current to
permit negotiation of afair and reasonable price. Requestsfor
updated offeror information should be limited to information
that affects the adequacy of the proposal for negotiations,
such as changesin price lists.

(4) As specified in Section 808 of Public Law 105-261,
an offeror who does not comply with arequirement to submit
information for a contract or subcontract in accordance with
paragraph (a)(1) of this subsection is ineligible for award
unlessthe HCA determinesthat it isin the best interest of the
Government to make the award to that offeror, based on con-
sideration of the following:

(i) The effort made to obtain the data.

(i) The need for theitem or service.

(iii) Increased cost or significant harm to the Gov-
ernment if award is not made.

(b) Adeguate price competition. When adequate price
competition exists (see 15.403-1(c)(1)), generally no addi-
tional information is necessary to determine the reasonable-
ness of price. However, if there are unusual circumstances
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(5) Field pricing information and other reports may
include proprietary or source selection information (see
3.104-4(j) and (K)). Such information shall be appropriately
identified and protected accordingly.

(b) Reporting field pricing information. (1) Depending
upon the extent and complexity of the field pricing review,
results, including supporting rationale, may be reported
directly to the contracting officer orally, in writing, or by any
other method acceptable to the contracting officer.

(i) Whenever circumstances permit, the contracting
officer and field pricing experts are encouraged to use tele-
phonic and/or el ectronic means to request and transmit pric-
ing information.

(if) When it is necessary to have written technical
and audit reports, the contracting officer shall request that the
audit agency concurrently forward the audit report to the
requesting contracting officer and the administrative contract-
ing officer (ACO). The completed field pricing assistance
results may reference audit information, but need not recon-
cile the audit recommendations and technical recommenda-
tions. A copy of the information submitted to the contracting
officer by field pricing personnel shall be provided to the
audit agency.

(2) Audit and field pricing information, whether written
or reported telephonically or electronically, shall be made a
part of the official contract file (see 4.807(f)).

(c) Audit assistance for prime contracts or subcontracts.
(1) The contracting officer may contact the cognizant audit
office directly, particularly when an audit is the only field
pricing support required. The audit office shall send the audit
report, or otherwise transmit the audit recommendations,
directly to the contracting officer.

(i) The auditor shall not reveal the audit conclusions
or recommendations to the offeror/contractor without obtain-
ing the concurrence of the contracting officer. However, the
auditor may discuss statements of facts with the contractor.

(if) The contracting officer should be notified imme-
diately of any information disclosed to the auditor after sub-
mission of a report that may significantly affect the audit
findingsand, if necessary, asupplemental audit report shall be
issued.

(2) The contracting officer shall not request a separate
preaward audit of indirect costs unless the information
aready available from an existing audit, completed within the
preceding 12 months, is considered inadequate for determin-
ing the reasonableness of the proposed indirect costs (41
U.S.C. 254d and 10 U.S.C. 2313).

(3) The auditor isresponsible for the scope and depth of
the audit. Copies of updated information that will signifi-
cantly affect the audit should be provided to the auditor by the
contracting officer.

(4) General access to the offeror's books and financial
recordsislimited to the auditor. Thislimitation does not pre-
clude the contracting officer or the ACO, or their representa-
tives, from requesting that the offeror provide or make
available any data or records necessary to analyze the off-
eror's proposal.

(d) Deficient proposals. The ACO or the auditor, as appro-
priate, shal notify the contracting officer immediately if the
dataprovided for review is so deficient as to preclude review
or audit, or if the contractor or offeror hasdenied accessto any
records considered essential to conduct a satisfactory review
or audit. Oral notifications shall be confirmed promptly in
writing, including a description of deficient or denied data or
records. The contracting officer immediately shall take appro-
priate action to obtain the required data. Should the offeror/
contractor again refuse to provide adequate data, or provide
access to necessary data, the contracting officer shall with-
hold the award or price adjustment and refer the contract
action to a higher authority, providing details of the attempts
made to resolve the matter and a statement of the practicabil-
ity of obtaining the supplies or services from another source.

15.404-3 Subcontract pricing considerations.

(a) The contracting officer is responsible for the determi-
nation of price reasonableness for the prime contract, includ-
ing subcontracting costs. The contracting officer should
consider whether a contractor or subcontractor has an
approved purchasing system, has performed cost or price
analysis of proposed subcontractor prices, or has negotiated
the subcontract prices before negotiation of the prime con-
tract, in determining the reasonabl eness of the prime contract
price. This does not relieve the contracting officer from the
responsibility to analyze the contractor’s submission, includ-
ing subcontractor’s cost or pricing data.

(b) The prime contractor or subcontractor shall—

(1) Conduct appropriate cost or price analysesto estab-
lish the reasonableness of proposed subcontract prices;

(2) Includetheresults of these analysesin the price pro-
posal; and

(3) When required by paragraph (c) of this subsection,
submit subcontractor cost or pricing data to the Government
as part of its own cost or pricing data.

(c) Any contractor or subcontractor that isrequired to sub-
mit cost or pricing data also shall obtain and analyze cost or
pricing data before awarding any subcontract, purchase order,
or modification expected to exceed the cost or pricing data
threshold, unless an exception in 15.403-1(b) applies to that
action.

(1) The contractor shall submit, or cause to be submit-
ted by the subcontractor(s), cost or pricing data to the Gov-
ernment for subcontracts that are the lower of either—

(i) $10,000,000 or more; or
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(if) Both more than the pertinent cost or pricing data
threshold and more than 10 percent of the prime contractor’s
proposed price, unless the contracting officer believes such
submission is unnecessary.

(2) The contracting officer may require the contractor
or subcontractor to submit to the Government (or cause sub-
mission of) subcontractor cost or pricing data below the
thresholdsin paragraph (c)(1) of this subsection that the con-
tracting officer considers necessary for adequately pricing the
prime contract.

(3) Subcontractor cost or pricing datashall be submitted
intheformat providedin Table 15-2 of 15.408 or the alternate
format specified in the solicitation.

(4) Subcontractor cost or pricing data shall be current,
accurate, and complete as of the date of price agreement, or,
if applicable, an earlier date agreed upon by the parties and
specified on the contractor’s Certificate of Current Cost or
Pricing Data. The contractor shall update subcontractor’s
data, as appropriate, during source sel ection and negotiations.

(5) If there is more than one prospective subcontractor
for any given work, the contractor need only submit to the
Government cost or pricing data for the prospective subcon-
tractor most likely to receive the award.

15.404-4 Profit.

(a) General. This subsection prescribes policies for estab-
lishing the profit or fee portion of the Government prenegoti-
ation objective in price negotiations based on cost analysis.

(2) Profit or fee prenegotiation objectives do not neces-
sarily represent net income to contractors. Rather, they repre-
sent that element of the potential total remuneration that
contractors may receive for contract performance over and
above allowable costs. This potential remuneration element
and the Government's estimate of allowable costs to be
incurred in contract performance together equal the Govern-
ment'stotal prenegotiation objective. Just as actual costs may
vary from estimated costs, the contractor's actual realized
profit or fee may vary from negotiated profit or fee, because
of such factors as efficiency of performance, incurrence of
costs the Government does not recognize as alowable, and
the contract type.

(2) Itisinthe Government'sinterest to offer contractors
opportunitiesfor financial rewards sufficient to stimulate effi-
cient contract performance, attract the best capabilities of
qualified large and small business concerns to Government
contracts, and maintain aviable industrial base.

(3) Both the Government and contractors should be
concerned with profit asamotivator of efficient and effective
contract performance. Negotiations aimed merely at reducing
prices by reducing profit, without proper recognition of the
function of profit, are not in the Government'sinterest. Nego-
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tiation of extremely low profits, use of historical averages, or
automatic application of predetermined percentages to total
estimated costsdo not provide proper motivation for optimum
contract performance.

(b) Policy. (1) Structured approaches (see paragraph (d) of
this subsection) for determining profit or fee prenegotiation
objectives provide a discipline for ensuring that al relevant
factors are considered. Subject to the authoritiesin 1.301(c),
agencies making noncompetitive contract awards over
$100,000 totaling $50 million or more a year—

(i) Shall use a structured approach for determining
the profit or fee objective in those acquisitions that require
cost analysis; and

(i) May prescribe specific exemptionsfor situations
in which mandatory use of a structured approach would be
clearly inappropriate.

(2) Agencies may use another agency's structured
approach.

(c) Contracting officer responsibilities. (1) When the
price negotiation is not based on cost analysis, contracting
officers are not required to analyze profit.

(2) When the price negotiation isbased on cost analysis,
contracting officers in agencies that have a structured
approach shall useit to analyze profit. When not using astruc-
tured approach, contracting officers shall comply with para-
graph (d)(1) of this subsection in developing profit or fee
prenegotiation objectives.

(3) Contracting officers shall use the Government pre-
negotiation cost obj ective amounts asthe basisfor calculating
the profit or fee prenegotiation objective. Before applying
profit or fee factors, the contracting officer shall exclude any
facilities capital cost of money included in the cost objective
amounts. If the prospective contractor failsto identify or pro-
pose facilities capital cost of money in a proposal for a con-
tract that will be subject to the cost principles for contracts
with commercial organizations (see Subpart 31.2), facilities
capital cost of money will not be an alowable cost in any
resulting contract (see 15.408(i)).

(4)(i) The contracting officer shall not negotiate aprice
or fee that exceeds the following statutory limitations,
imposed by 10 U.S.C. 2306(d) and 41 U.S.C. 254(b):

(A) For experimental, developmental, or research
work performed under a cost-plus-fixed-fee contract, the fee
shall not exceed 15 percent of the contract's estimated cost,
excluding fee.

(B) For architect-engineer services for public
works or utilities, the contract price or the estimated cost and
fee for production and delivery of designs, plans, drawings,
and specifications shall not exceed 6 percent of the estimated
cost of construction of the public work or utility, excluding
fees.
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(iii) Utility services under Part 41;

(iv) Service contracts where supplies are not
required;

(v) Acquisitions of commercial items; and

(vi) Contracts for petroleum products.

(2) The contracting officer shall insert the clause with
its Alternate | when contracting without adequate price com-
petition or when prescribed by agency regulations.

(g) Pension Adjustments and Asset Reversions. The con-
tracting officer shall insert the clause at 52.215-15, Pension
Adjustments and Asset Reversions, in solicitations and con-
tracts for which it is anticipated that cost or pricing data will
be required or for which any preaward or postaward cost
determinations will be subject to Part 31.

(h) Facilities Capital Cost of Money. The contracting
officer shall insert the provision at 52.215-16, Facilities Cap-
ital Cost of Money, in solicitations expected to result in con-
tracts that are subject to the cost principles for contracts with
commercial organizations (see Subpart 31.2).

(i) Waiver of Facilities Capital Cost of Money. If the pro-
spective contractor does not propose facilities capital cost of
money in its offer, the contracting officer shall insert the
clause at 52.215-17, Waiver of Facilities Capital Cost of
Money, in the resulting contract.

() Reversion or Adjustment of Plans for Postretirement
Benefits (PRB) Other Than Pensions. The contracting officer
shall insert the clause at 52.215-18, Reversion or Adjustment
of Plans for Postretirement Benefits (PRB) Other Than Pen-
sions, in solicitations and contracts for which it is anticipated
that cost or pricing data will be required or for which any
preaward or postaward cost determinations will be subject to
Part 31.

(k) Notification of Ownership Changes. The contracting
officer shall insert the clause at 52.215-19, Notification of
Ownership Changes, in solicitations and contracts for which
it is contemplated that cost or pricing datawill be required or
for which any preaward or postaward cost determination will
be subject to Subpart 31.2.

() Requirements for Cost or Pricing Data or Information
Other Than Cost or Pricing Data. Considering the hierarchy

at 15.402, the contracting officer may insert the provision at
52.215-20, Requirementsfor Cost or Pricing Dataor Informa-
tion Other Than Cost or Pricing Data, in solicitations if it is
reasonably certain that cost or pricing data or information
other than cost or pricing datawill berequired. Thisprovision
also provides instructions to offerors on how to request an
exception. The contracting officer shall—

(1) Use the provision with its Alternate | to specify a
format for cost or pricing data other than the format required
by Table 15-2 of this section;

(2) Use the provision with its Alternate 11 if copies of
the proposal are to be sent to the ACO and contract auditor;

(3) Usetheprovisionwithits Alternatelll if submission
viaelectronic mediais required; and

(4) Replace the basic provision with its Alternate 1V if
cost or pricing dataare not expected to be required because an
exception may apply, but information other than cost or pric-
ing datais required as described in 15.403-3.

(m) Requirementsfor Cost or Pricing Data or Information
Other Than Cost or Pricing Data—Madifications. Consider-
ing the hierarchy at 15.402, the contracting officer may insert
the clause at 52.215-21, Requirements for Cost or Pricing
Dataor Information Other Than Cost or Pricing Data—M od-
ifications, in solicitations and contractsif it is reasonably cer-
tain that cost or pricing data or information other than cost or
pricing data will be required for modifications. This clause
also provides instructions to contractors on how to request an
exception. The contracting officer shall—

(1) Use the clause with its Alternate | to specify afor-
mat for cost or pricing data other than the format required by
Table 15-2 of this section;

(2) Use the clause with its Alternate Il if copies of the
proposal are to be sent to the ACO and contract auditor;

(3) Use the clause with its Alternate 111 if submission
viaelectronic mediais required; and

(4) Replacethebasic clause with its Alternate IV if cost
or pricing data are not expected to be required because an
exception may apply, but information other than cost or pric-
ing datais required as described in 15.403-3.

TABLE 15-2—INSTRUCTIONS FOR SUBMITTING COST/PRICE PROPOSALS WHEN COST OR PRICING DATA ARE REQUIRED

This document provides instructions for preparing a contract pricing proposal when cost or pricing data are required.
NOTE 1. Thereis a clear distinction between submitting cost or pricing data and merely making available books, records, and other
documents without identification. The requirement for submission of cost or pricing data is met when all accurate cost or pricing data
reasonably available to the offeror have been submitted, either actually or by specific identification, to the Contracting Officer or an
authorized representative. Aslater information comes into your possession, it should be submitted promptly to the Contracting Officer
in a manner that clearly shows how the information relates to the offeror’s price proposal. The requirement for submission of cost or
pricing data continues up to the time of agreement on price, or an earlier date agreed upon between the parties if applicable.

NOTE 2. By submitting your proposal, you grant the Contracting Officer or an authorized representative the right to examine records
that formed the basis for the pricing proposal. That examination can take place at any time before award. It may include those books,
records, documents, and other types of factual information (regardless of form or whether the information is specifically referenced or
included in the proposal as the basis for pricing) that will permit an adequate evaluation of the proposed price.
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TABLE 15-2—INSTRUCTIONS FOR SUBMITTING COST/PRICE PROPOSALS WHEN COST OR PRICING DATA ARE REQUIRED

|. General Instructions
A. You must provide the following information on the first page of your pricing proposal:
(1) Solicitation, contract, and/or modification number;
(2) Name and address of offeror;
(3) Name and telephone number of point of contact;
(4) Name of contract administration office (if available);
(5) Type of contract action (that is, new contract, change order, price revision/redetermination, letter contract, unpressed order, or other);
(6) Proposed cost; profit or fee; and total;
(7) Whether you will require the use of Government property in the performance of the contract, and, if so, what property;
(8) Whether your organization is subject to cost accounting standards; whether your organization has submitted a CASB Disclosure
Statement, and if it has been determined adequate; whether you have been notified that you are or may be in noncompliance with your
Disclosure Statement or CAS (other than a noncompliance that the cognizant Federal agency official has determined to have an immate-
rial cost impact), and, if yes, an explanation; whether any aspect of this proposal isinconsistent with your disclosed practices or applica
ble CAS, and, if so, an explanation; and whether the proposal is consistent with your established estimating and accounting principles
and procedures and FAR Part 31, Cost Principles, and, if not, an explanation;
(9) The following statement:
This proposal reflects our estimates and/or actual costs as of this date and conforms with the instructions in FAR 15.403-5(b)(1) and
Table 15-2. By submitting this proposal, we grant the Contracting Officer and authorized representative(s) the right to examine, at
any time before award, those records, which include books, documents, accounting procedures and practices, and other data, regard-
less of type and form or whether such supporting information is specifically referenced or included in the proposal as the basis for
pricing, that will permit an adequate evaluation of the proposed price.
(10) Date of submission; and
(12) Name, title, and signature of authorized representative.

B. In submitting your proposal, you must include an index, appropriately referenced, of all the cost or pricing data and information accom-
panying or identified in the proposal. In addition, you must annotate any future additions and/or revisions, up to the date of agreement on
price, or an earlier date agreed upon by the parties, on a supplemental index.

C. Aspart of the specific information required, you must submit, with your proposal, cost or pricing data (that is, datathat are verifiable and
factual and otherwise as defined at FAR 2.101). You must clearly identify on your cover sheet that cost or pricing data are included as
part of the proposal. In addition, you must submit with your proposal any information reasonably required to explain your estimating
process, including—

(@) The judgmental factors applied and the mathematical or other methods used in the estimate, including those used in projecting from
known data; and
(b) The nature and amount of any contingencies included in the proposed price.

D. You must show the relationship between contract line item prices and the total contract price. You must attach cost-element breakdowns
for each proposed line item, using the appropriate format prescribed in the “ Formats for Submission of Line Item Summaries’ section of
thistable. You must furnish supporting breakdowns for each cost el ement, consistent with your cost accounting system.

E. When more than one contract line item is proposed, you must aso provide summary total amounts covering al lineitems for each ele-
ment of cost.

F. Whenever you have incurred costs for work performed before submission of aproposal, you must identify those costsin your cost/price
proposal.

G If you have reached an agreement with Government representatives on use of forward pricing rates/factors, identify the agreement,
include a copy, and describe its nature.

H. As soon as practicable after final agreement on price or an earlier date agreed to by the parties, but before the award resulting from the
proposal, you must, under the conditions stated in FAR 15.406-2, submit a Certificate of Current Cost or Pricing Data.

I1. Cost Elements

Depending on your system, you must provide breakdowns for the following basic cost elements, as applicable:

A. Materials and services. Provide a consolidated priced summary of individual material quantitiesincluded in the various tasks, orders, or
contract line items being proposed and the basis for pricing (vendor quotes, invoice prices, etc.). Include raw materials, parts, compo-
nents, assemblies, and services to be produced or performed by others. For al items proposed, identify the item and show the source,
quantity, and price. Conduct price analyses of all subcontractor proposals. Conduct cost analyses for all subcontracts when cost or pric-
ing data are submitted by the subcontractor. Include these analyses as part of your own cost or pricing data submissions for subcontracts
expected to exceed the appropriate threshold in FAR 15.403-4. Submit the subcontractor cost or pricing data as part of your own cost or
pricing data as required in paragraph 11A(2) of thistable. These requirements also apply to all subcontractorsif required to submit cost
or pricing data.
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25.002

25.000 Scope of part.

This part provides policies and procedures for acquiring
foreign supplies, services, and construction materias. It
implements the Buy American Act, the Balance of Payments
Program, trade agreements, and other laws and regulations.

25.001 General.

(a) The Buy American Act—

(1) Restricts the purchase of supplies, that are not
domestic end products, for use within the United States. A
foreign end product may be purchased if the contracting
officer determines that the price of the lowest domestic offer
is unreasonable or if another exception applies (see Subpart
25.1); and

(2) Requires, with some exceptions, the use of only
domestic construction materialsin contracts for construction
in the United States (see Subpart 25.2).

(b) The Balance of Payments Program (see Subpart 25.3)
is similar to the Buy American Act in its implementation,
except that it applies to the purchase of supplies for use out-
sidethe United States and construction materialsfor construc-
tion contracts performed outside the United States.

(c) Therestrictionsin the Buy American Act and the Bal-
ance of Payments Program are not applicable in acquisitions
subject to certain trade agreements (see Subpart 25.4). In
these acquisitions, end products and construction materials
from certain countries receive nondiscriminatory treatment in

evaluation with domestic offers. Generally, thedollar value of
the acquisition determines which of the trade agreements
applies. Exceptions to the applicability of the trade agree-
ments are described in Subpart 25.4.

(d) The test to determine the country of origin for an end
product under the trade agreements is different from the test
to determine the country of origin for an end product under
the Buy American Act (seethe various country “end product”
definitionsin 25.003). The Buy American Act usesatwo-part
test to define a “domestic end product” (manufacture in the
United States and a formula based on cost of domestic com-
ponents). Under the trade agreements, the test to determine
country of origin is “substantial transformation” (i.e., trans-
forming an article into a new and different article of com-
merce, with a name, character, or use distinct from the
original article).

(e) On April 22, 1992, the President made a determination
under section 305 of the Trade Agreements Act to impose
sanctions against some European Union countries for dis-
criminating against U.S. products and services (see Subpart
25.6).

25.002 Applicability of subparts.

The following table shows the applicability of the sub-
parts. Subpart 25.5 provides comprehensive procedures for
offer evaluation and examples.

SUPPLIES FOR USE CONSTRUCTION SERVICES PERFORMED
SUBPART
INSIDEU.S. | OuTsIDE | INSIDEU.S.| OuTsIDE |INSIDEU.S.| OUTSIDE
u.S. u.s. u.Ss.
25.1 Buy American Act— X — — — — —
Supplies
25.2 Buy American Act— — — X — — —
Construction Materials
25.3 Balance of Payments Program — X — X — —
25.4 Trade Agreements X X X X X X
25.5 Evaluating Foreign Offers—Supply X X — — — —
Contracts
25.6 Trade Sanctions X X X X X X
25.7 Prohibited Sources X X X X X X
25.8 Other International Agreements and X X — X — X
Coordination
25.9 Customs and Duties X — — — — —
25.10 Additional Foreign Acquisition X X X X X X
Regulations
25.11 Solicitation Provisions and Contract X X X X X X
Clauses
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25.003 Definitions.
Asused in this part—
“Canadian end product” means an article that—

(2) Is wholly the growth, product, or manufacture of
Canada; or

(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
transformed in Canadainto anew and different article of com-
merce with a name, character, or use distinct from that of the
article or articles from which it was transformed. The term
refers to a product offered for purchase under a supply con-
tract, but for purposes of calculating the value of theend prod-
uct includes services (except transportation services)
incidental to the article, provided that the value of those inci-
dental services does not exceed that of the article itself.

“Caribbean Basin country” means any of the following
countries: Antigua and Barbuda, Aruba, Bahamas, Barbados,
Belize, British Virgin Islands, Costa Rica, Dominica, El Sal-
vador, Grenada, Guatemala, Guyana, Haiti, Jamaica, Mont-
serrat, Netherlands Antilles, Nicaragua, St. Kitts and Nevis,
St Lucia, St Vincent and the Grenadines, Trinidad and
Tobago.
“Caribbean Basin country end product” —
(1) Means an article that—

((A) Iswholly the growth, product, or manufacture
of a Caribbean Basin country; or

(B) Inthe case of an article that consistsin whole
or in part of materialsfrom another country, has been substan-
tially transformed in a Caribbean Basin country into a new
and different article of commerce with a name, character, or
use distinct from that of the article or articles from which it
was transformed; and

(i) Isnot excluded from duty-free treatment for Car-
ibbean countries under 19 U.S.C. 2703(b).

(A) For thisreason, the following articles are not
Caribbean Basin country end products:
(1) Tuna, prepared or preserved in any manner
in airtight containers.
(2) Petroleum, or any product derived from
petroleum.

(3) Watches and watch parts (including cases,
bracel ets, and straps) of whatever typeincluding, but not lim-
ited to, mechanical, quartz digital, or quartz analog, if such
watchesor watch parts contain any material that isthe product
of any country to which the Harmonized Tariff Schedule of
the United States (HTSUS) column 2 rates of duty apply (i.e.,
Afghanistan, Cuba, Laos, North Korea, and Vietnam).

(4) Certain of the following: textiles and
apparel articles;, footwear, handbags, luggage, flat goods,
work gloves, and leather wearing apparel; or handloomed,
handmade, and folklore articles.

25.1-2

(B) Accessto the HTSUS to determine duty-free
status of articles of the types listed in paragraph (1)(ii)(A)(4)
of this definition is available via the Internet at http://
WwWw.customs.ustreas.gov/impoexpo/impoexpo.htm. In par-
ticular, see the following:

(1) General Note 3(c), Products Eligible for
Specia Tariff treatment.

(2) General Note 17, Products of Countries
Designated as Beneficiary Countries under the United States-
Caribbean Basin Trade Partnership Act of 2000.

(3) Section XXII, Chapter 98, Subchapter I,
Articles Exported and Returned, Advanced or Improved
Abroad, U.S. Note 7(b).

(4) Section XXI1, Chapter 98, Subchapter XX,
Goods Eligible for Specia Tariff Benefits under the United
States-Caribbean Basin Trade Partnership Act; and

(2) Refersto aproduct offered for purchase under asup-
ply contract, but for purposes of calculating the value of the
acquisition, includes services (except transportation services)
incidental to the article, provided that the value of those inci-
dental services does not exceed that of the article itself.

“Civil aircraft and related articles” means—

(1) All aircraft other than aircraft to be purchased for
use by the Department of Defense or the U.S. Coast Guard,;

(2) Theengines (and parts and components for incorpo-
ration into the engines) of these aircraft;

(3) Any other parts, components, and subassembliesfor
incorporation into the aircraft; and

(4) Any ground flight simulators, and parts and compo-
nents of these simulators, for use with respect to the aircraft,
whether to be used as original or replacement equipment in
the manufacture, repair, maintenance, rebuilding, modifica-
tion, or conversion of the aircraft and without regard to
whether the aircraft or articles receive duty-free treatment
under section 601(a)(2) of the Trade Agreements Act.

“Component” means an article, material, or supply incor-
porated directly into an end product or construction material.

“Construction material” means an article, material, or sup-
ply brought to the construction site by a contractor or subcon-
tractor for incorporation into the building or work. The term
aso includes an item brought to the site preassembled from
articles, materials, or supplies. However, emergency life
safety systems, such as emergency lighting, fire adarm, and
audio evacuation systems, that are discrete systems incorpo-
rated into a public building or work and that are produced as
complete systems, are evaluated as a single and distinct con-
struction material regardless of when or how the individual
parts or components of those systems are delivered to the con-
struction site. Materials purchased directly by the Govern-
ment are supplies, not construction material.

“Cost of components’ means—
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(1) For components purchased by the contractor, the
acquisition cost, including transportation coststo the place of
incorporation into the end product or construction material
(whether or not such costs are paid to a domestic firm), and
any applicable duty (whether or not a duty-free entry certifi-
cate isissued); or

(2) For components manufactured by the contractor, all
costs associated with the manufacture of the component,
including transportation costs as described in paragraph (1) of
this definition, plus allocable overhead costs, but excluding
profit. Cost of components does not include any costs associ-

ated with the manufacture of the end product.

“Customsterritory of the United States” means the States,
the District of Columbia, and Puerto Rico.

“Designated country” means any of the following coun-

tries:
Aruba Kiribati
Austria Korea, Republic of
Bangladesh Lesotho
Belgium Liechtenstein
Benin L uxembourg
Bhutan Malawi
Botswana Maldives
Burkina Faso Mali
Burundi M ozambique
Canada Nepal
Cape Verde Netherlands
Central African Niger

Republic

Chad Norway
Comoros Portugal
Denmark Rwanda
Djibouti Sao Tome and Principe
Equatorial Guinea SierraLeone
Finland Singapore
France Somalia
Gambia Spain
Germany Sweden
Greece Switzerland
Guinea TanzaniaU.R.
Guinea-Bissau Togo
Haiti Tuvau
Hong Kong Uganda
Iceland United Kingdom
Ireland Vanuatu
Israel Western Samoa
Italy Yemen
Japan

“Designated country end product” means an article that—
(1) Iswhoally the growth, product, or manufacture of a

designated country; or

(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
transformed in a designated country into a new and different
article of commerce with a name, character, or use distinct
from that of the article or articles from which it was trans-
formed. The term refers to a product offered for purchase
under a supply contract, but for purposes of calculating the
value of the end product includes services (except transporta-
tion services) incidental to the article, provided that the value
of those incidental services does not exceed that of the article
itself.

“Domestic construction material” means—

(1) An unmanufactured construction material mined or
produced in the United States; or

(2) A construction material manufactured in the United
States, if the cost of its components mined, produced, or man-
ufactured in the United States exceeds 50 percent of the cost
of al its components. Components of foreign origin of the
same class or kind for which nonavailability determinations
have been made are treated as domestic.

“Domestic end product” means—

(2) An unmanufactured end product mined or produced
in the United States; or

(2) An end product manufactured in the United States,
if the cost of its components mined, produced, or manufac-
tured in the United States exceeds 50 percent of the cost of all
its components. Components of foreign origin of the same
class or kind as those that the agency determines are not
mined, produced, or manufactured in sufficient and reason-
ably available commercial quantities of a satisfactory quality
are treated as domestic. Scrap generated, collected, and pre-
pared for processing in the United Statesis considered domes-
tic.

“Domestic offer” means an offer of a domestic end prod-
uct. When the solicitation specifies that award will be made
on a group of line items, a domestic offer means an offer
where the proposed price of the domestic end products
exceeds 50 percent of the total proposed price of the group.

“Eligible offer” means an offer of an eligible product.
When the solicitation specifies that award will be made on a
group of line items, an eligible offer means a foreign offer
where the combined proposed price of the eligible products
and the domestic end products exceeds 50 percent of the total
proposed price of the group.

“Eligible product” means aforeign end product that is not
subject to discriminatory treatment under either the Buy
American Act or the Balance of Payments Program, due to
applicability of atrade agreement to a particular acquisition.

“End product” means those articles, materias, and sup-
pliesto be acquired for public use.

“Foreign construction material” means a construction
material other than a domestic construction material.
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“Foreign contractor” means a contractor or subcontractor
organized or existing under the laws of a country other than
the United States.

“Foreign end product” means an end product other than a
domestic end product.

“Foreign offer” means any offer other than a domestic
offer.

“lsraeli end product” means an article that—

(2) Is wholly the growth, product, or manufacture of
Israel; or

(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
transformed in Israel into a new and different article of com-
merce with a name, character, or use distinct from that of the
article or articles from which it was transformed.

“Mexican end product” means an article that—

(1) Is wholly the growth, product, or manufacture of
Mexico; or

(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
transformed in Mexico into a new and different article of
commerce with a name, character, or use distinct from that of
thearticleor articlesfrom whichit wastransformed. Theterm
refers to a product offered for purchase under a supply con-
tract, but for purposes of calculating the value of theend prod-
uct includes services (except transportation services)
incidental to the article, provided that the value of those inci-
dental services does not exceed that of the article itself.

“Noneligible offer” means an offer of a noneligible prod-
uct.

“Noneligible product” means aforeign end product that is
not an eligible product.

“North American Free Trade Agreement country” means
Canadaor Mexico.

“North American Free Trade Agreement country end
product” means an article that—

(1) Iswholly the growth, product, or manufacture of a
North American Free Trade Agreement (NAFTA) country; or

(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
transformedinaNAFTA country into anew and different arti-
cle of commerce with a name, character, or use distinct from
that of the article or articles from which it was transformed.
Theterm refersto aproduct offered for purchase under asup-
ply contract, but for purposes of calculating the value of the
end product includes services (except transportation services)
incidental to the article, provided that the value of those inci-
dental services does not exceed that of the article itself.

“ Sanctioned European Union country construction” means
construction to be performed in a sanctioned European Union
member state.

“ Sanctioned European Union country end product” means
an article that—
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(1) Iswholly the growth, product, or manufacture of a
sanctioned European Union (EU) member state; or

(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
transformed in a sanctioned EU member state into a new and
different article of commerce with a name, character, or use
distinct from that of the article or articles from which it was
transformed. Theterm refersto aproduct offered for purchase
under a supply contract, but for purposes of calculating the
value of the end product includes services (except transporta
tion services) incidental to the article, provided that the value
of these incidental services does not exceed that of the article
itself.

“ Sanctioned European Union country services’ means ser-
vicesto be performed in a sanctioned European Union mem-
ber state.

“Sanctioned European Union member state” means Aus-
tria, Belgium, Denmark, Finland, France, Ireland, Italy, Lux-
embourg, the Netherlands, Sweden, or the United Kingdom.

“United States’ means the 50 States and the District of
Columbia, U.S. territories and possessions, Puerto Rico, the
Northern Marianalslands, and any other place subject to U.S.
jurisdiction, but does not include leased bases.

“U.S.-made end product” means an article that is mined,
produced, or manufactured in the United States or that is sub-
stantially transformed in the United States into a new and dif-
ferent article of commerce with a name, character, or use
distinct from that of the article or articles from which it was
transformed.

Subpart 25.1—Buy American Act—Supplies

25.100 Scope of subpart.

Thissubpartimplementsthe Buy American Act (41 U.S.C.
10a - 10d) and Executive Order 10582, December 17, 1954.
It applies to supplies acquired for use in the United States,
including suppliesacquired under contracts set asidefor small
business concerns, if—

(@) The supply contract exceeds the micro-purchase
threshold; or

(b) The supply portion of a contract for services that
involves the furnishing of supplies (e.g., lease) exceeds the
micro-purchase threshold.

25.101 General.

(d) The Buy American Act restricts the purchase of sup-
plies that are not domestic end products. For manufactured
end products, the Buy American Act uses a two-part test to
define a domestic end product.

(1) The article must be manufactured in the United
States; and

(2) The cost of domestic components must exceed 50
percent of the cost of all the components.
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(b) The Buy American Act applies to small business set-
asides. A manufactured product of a small business concern
isaU.S.-made end product, but is not a domestic end product
unless it meets the component test in paragraph (a)(2) of this
section.

(c) Exceptions that allow the purchase of a foreign end
product are listed at 25.103. The unreasonable cost exception
is implemented through the use of an evaluation factor
applied to low foreign offers that are not eligible offers. The
evaluation factor is not used to provide a preference for one
foreign offer over another. Evaluation procedures and exam-
ples are provided in Subpart 25.5.

25.102 Policy.
Except as provided in 25.103, acquire only domestic end
products for public use inside the United States.

25.103 Exceptions.

When one of the following exceptions applies, the con-
tracting officer may acquire a foreign end product without
regard to the restrictions of the Buy American Act:

(a) Public interest. The head of the agency may make a
determination that domestic preference would be inconsi stent
with the public interest. This exception applies when an
agency has an agreement with aforeign government that pro-
vides a blanket exception to the Buy American Act.

(b) Nonavailability. (1) A nonavailability determination
has been made for the articles listed in 25.104.

(2)(i) The head of the contracting activity may make a
determination that an article, material, or supply isnot mined,
produced, or manufactured in the United States in sufficient
and reasonably available commercial quantities of a satisfac-
tory quality.

(i) If the contracting officer considers that the non-
availahility of an articleislikely to affect future acquisitions,
the contracting officer may submit a copy of the determina-
tion and supporting documentation to the appropriate council
identified in 1.201-1 in accordance with agency procedures,
for possible addition to the list in 25.104.

(3) A written determination is not required if al of the
following conditions are present:

(i) The acquisition was conducted through use of full
and open competition.

(ii) The acquisition was synopsized in accordance
with 5.201.

(iii) No offer for a domestic end product was
received.

(c) Unreasonable cost. The contracting officer may deter-
mine that the cost of adomestic end product would be unrea-
sonable, in accordance with 25.105 and Subpart 25.5.

(d) Resale. The contracting officer may purchase foreign
end products specifically for commissary resale.

25.104 Nonavailable articles.

(a) Thefollowing articles have been determined to be non-
available in accordance with 25.103(b):

Acetylene, black.

Agar, bulk.

Anise.

Antimony, as metal or oxide.

Asbestos, amosite, chrysotile, and crocidolite.

Bananas.

Bauxite.

Beef, corned, canned.

Beef extract.

Bephenium hydroxynapthoate.

Bismuth.

Books, trade, text, technical, or scientific; newspapers;
pamphlets; magazines; periodicals; printed briefs and films;
not printed in the United States and for which domestic edi-
tions are not available.

Brazil nuts, unroasted

Cadmium, ores and flue dust.

Calcium cyanamide.

Capers.

Cashew nuts.

Castor beans and castor oil.

Chalk, English.

Chestnuts.

Chicle.

Chrome ore or chromite.

Cinchona bark.

Cobalt, in cathodes, rondelles, or other primary ore and
metal forms.

Cocoa beans.

Coconut and coconut meat, unsweetened, in shredded,
desiccated, or similarly prepared form.

Coffee, raw or green bean.

Colchicine akaloid, raw.

Copra.

Cork, wood or bark and waste.

Cover glass, microscope slide.

Cranerail (85-pound per foot).

Cryolite, natural.

Dammar gum.

Diamonds, industrial, stones and abrasives.

Emetine, bulk.

Ergot, crude.

Erythrityl tetranitrate.

Fair linen, altar.

Fibers of the following types: abaca, abace, agave, coir,
flax, jute, jute burlaps, palmyra, and sisal.

Goat and kidskins.

Graphite, natural, crystalline, crucible grade.

Hand file sets (Swiss pattern).

Handsewing needles.
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Hemp yarn. Tantalum.
Hog bristles for brushes. Tapiocaflour and cassava.
Hyoscine, bulk. Tartar, crude; tartaric acid and cream of tartar in bulk.
I pecac, root. Teain bulk.
lodine, crude. Thread, metallic (gold).
E:;” gum. Thyme ail.
L eather, sheepskin, hair type. Tm in I-Ja.ra blocks, and.plgs.
L avender oil. Triprolidine hydrochloride.
Manganese. Tungsten.
Menthol, natural bulk. Vanilla beans.
Mica Venom, cobra.

Microprocessor chips (brought onto a Government con-
struction site as separate units for incorporation into building
systems during construction or repair and alteration of real
property).

Nickel, primary, in ingots, pigs, shots, cathodes, or similar
forms; nickel oxide and nickel salts.

Nitroguanidine (also known as picrite).

Nux vomica, crude.

Qiticicaoil.

Oliveail.

Olives (green), pitted or unpitted, or stuffed, in bulk.

Opium, crude.

Oranges, mandarin, canned.

Petroleum, crude oil, unfinished oils, and finished prod-
ucts.

Pine needle ail.

Platinum and related group metals, refined, as sponge,
powder, ingots, or cast bars.

Pyrethrum flowers.

Quartz crystals.

Quebracho.

Quinidine.

Quinine.

Rabbit fur felt.

Radium salts, source and special nuclear materials.

Rosettes.

Rubber, crude and latex.

Rutile.

Santonin, crude.

Secretin.

Shellac.

Silk, raw and unmanufactured.

Spare and replacement parts for equipment of foreign
manufacture, and for which domestic parts are not available.

Spices and herbs, in bulk.

Sugars, raw.

Swords and scabbards.

Talc, block, steatite.
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Wax, carnauba.

Wire glass.

Woods; logs, veneer, and lumber of the following species:
Alaskan yellow cedar, angelique, balsa, ekki, greenheart,
lignum vitae, mahogany, and teak.

Yarn, 50 Denier rayon.

(b) The determination in paragraph (a) of this section does
not apply if the contracting officer learns before the time des-
ignated for receipt of bidsin sealed bidding or final offersin
negotiation that an article on the list is available domestically
in sufficient and reasonably available quantities of a satisfac-
tory quality. The contracting officer must amend the solicita-
tion if purchasing the article, or if purchasing an end product
that could contain such an article as a component, and must
specify in al new solicitations that the article is available
domestically and that offerors and contractors may not treat
foreign components of the same class or kind as domestic
components. In addition, the contracting officer must submit
acopy of supporting documentation to the appropriate coun-
cil identified in 1.201-1 in accordance with agency proce-
dures, for possible removal of the article from the list.

25.105 Determining reasonableness of cost.

(@) The contracting officer—

(1) Must use the evaluation factors in paragraph (b) of
this section unless the head of the agency makes a written
determination that the use of higher factorsis more appropri-
ate. If the determination appliesto all agency acquisitions, the
agency evaluation factors must be published in agency regu-
lations; and

(2) Must not apply evaluation factors to offers of eligi-
ble products if the acquisition is subject to a trade agreement
under Subpart 25.4.

(b) If there isadomestic offer that is not the low offer, and
the restrictions of the Buy American Act apply to the low
offer, the contracting officer must determine the reasonable-
ness of the cost of the domestic offer by adding to the price of
the low offer, inclusive of duty—
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(2) 6 percent, if thelowest domestic offerisfromalarge
business concern; or

(2) 12 percent, if the lowest domestic offer is from a
small business concern. The contracting officer must use this
factor, or another factor established in agency regulations, in
small business set-asidesif the low offer isfrom asmall busi-

ness concern offering the product of a small business concern
that is not a domestic end product (see Subpart 19.5).

(c) The price of the domestic offer is reasonable if it does
not exceed the evaluated price of the low offer after addition
of the appropriate evaluation factor in accordance with para-
graph (@) or (b) of this section. (See evaluation procedures at
Subpart 25.5.)

(FAC 2001-04) 25.1-7
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25.403

Subpart 25.4—Trade Agreements

25.400 Scope of subpart.
(a) This subpart provides policies and procedures applica-
ble to acquisitions that are subject to—

(1) The Trade Agreements Act (the Agreement on Gov-
ernment Procurement, as approved by Congress in the Trade
Agreements Act of 1979 (19 U.S.C. 2501, et seq.), and as
amended by the Uruguay Round Agreements Act (Pub. L.
103-465));

(2) The Caribbean Basin Trade Initiative (the determi-
nation of the U.S. Trade Representative that end products
granted duty-free entry from countries designated by the Pres-
ident as beneficiaries under the Caribbean Basin Economic
Recovery Act (19 U.S.C. 2701, et seq.), with the exception of
the Dominican Republic, Honduras, and Panama, must be
treated as eligible products under the Trade Agreements Act);

(3) NAFTA (the North American Free Trade Agree-
ment, as approved by Congress in the North American Free
Trade Agreement Implementation Act of 1993 (19 U.S.C.
3301 note));

(4) The Israeli Trade Act (the U.S.-Israel Free Trade
Area Agreement, as approved by Congress in the United
States-srael Free Trade Arealmplementation Act of 1985 (19
U.S.C. 2112 note)); or

(5) The Agreement on Trade in Civil Aircraft (U.S.
Trade Representativewaiver of the Buy American Act for sig-
natories of the Agreement on Trade in Civil Aircraft, as
implemented in the Trade Agreements Act of 1979 (19 U.S.C.
2513)).

(b) For application of the trade agreements that are unique
to individual agencies, see agency regulations.

25.401 Exceptions.
(a) This subpart does not apply to—

(1) Acquisitions set aside for small businesses;

(2) Acquisitions of arms, ammunition, or war materials,
or purchases indispensable for national security or for
national defense purposes, including all servicespurchasedin
support of military forces located overseas;

(3) Acquisitions of end products for resale;

(4) Acquisitions under Subpart 8.6, Acquisition from
Federal Prison Industries, Inc., and Subpart 8.7, Acquisition
from Nonprofit Agencies Employing People Who Are Blind
or Severely Disabled;

(5) Other acquisitions not using full and open competi-
tion, if authorized by Subpart 6.2 or 6.3, when the limitation
of competition would preclude use of the procedures of this
subpart (but see 6.303-1(d)); or sole source acquisitions justi-
fied in accordance with 13.501(a); and

(6) Acquisitions of the following excluded services:

(i) Automatic data processing (ADP) telecommuni-
cations and transmission services, except enhanced (i.e.,
val ue-added) tel ecommunications services.

(i) Research and devel opment.

(iii) Transportation services (including launching
services, but not including travel agent services).

(iv) Utility services.

(b)(1) Other servicesnot covered by the Trade Agreements
Act are—

(i) Dredging; and

(if) Management and operation contracts to certain
Government or privately owned facilities used for Govern-
ment purposes, including Federally Funded Research and
Development Centers (FFRDCs).

(2) Other services not covered by NAFTA are—

(i) ADP teleprocessing and timesharing services
(D305), telecommunications network management services
(D316), automated news services, dataservicesor other infor-
mation services (D317), and other ADP and tel ecommunica
tions services (D399) (Federal Service Code from the Federal
Procurement Data System Product/Service Code Manual
indicated in parentheses);

(i) Operation of all facilities by the Department of
Defense, Department of Energy, or the National Aeronautics
and Space Administration; and al Government-owned
research and development facilities or Government-owned
environmental |aboratories,

(iii) Maintenance, repair, modification, rebuilding
and installation of equipment related to ships; and

(iv) Nonnuclear ship repair.

25.402 General.

The trade agreements waive the applicability of the Buy
American Act or the Balance of Payments Program for some
foreign supplies and construction materials from certain
countries. The Trade Agreements Act and NAFTA specify
procurement procedures designed to ensure fairness. The
value of the acquisition isadetermining factor in the applica-
bility of the trade agreements. When the restrictions of the
Buy American Act or the Balance of Payments Program are
waived for eligible products, offers of such products (eligible
offers) receive equal consideration with domestic offers.
Under the Trade Agreements Act, only U.S.-made end prod-
uctsor eligible products may be acquired (al so see 25.403(c)).
See Subpart 25.5 for evaluation procedures for supply con-
tracts subject to trade agreements.

25.403 Trade Agreements Act.
(a) General. The Agreement on Government Procurement
of the Trade Agreements Act—
(1) Waives application of the Buy American Act andthe
Balance of Payments Program to the end products and con-
struction materials of designated countries;

25.4-1
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(2) Prohibits discriminatory practices based on foreign
ownership;

(3) Redtricts purchases to end products identified in
25.403(c);

(4) Requires certain procurement procedures designed
to ensure fairness (see 25.408).

(b) Thresholds. (1) Except as provided in 25.401, the
Trade Agreements Act applies to an acquisition for supplies
or services if the estimated value of the acquisition is
$177,000 or more; the Trade Agreements Act applies to an
acquisition for construction if the estimated value of the
acquisition is $6,806,000 or more. Thesedollar thresholdsare
subject to revision by the U.S. Trade Representative approx-
imately every 2 years (see Executive Order 12260).

(2) To determine whether the Trade Agreements Act
appliesto the acquisition of productsby lease, rental, or |ease-
purchase contract (including lease-to-ownership, or lease-
with-option-to purchase), calculate the estimated acquisition
value asfollows:

(i) If afixed-term contract of 12 months or less is
contemplated, use the total estimated value of the acquisition.

(i) If afixed-term contract of more than 12 months
is contemplated, use the total estimated value of the acquisi-
tion plusthe estimated residual value of the leased equipment
at the conclusion of the contemplated term of the contract.

(iii) If an indefinite-term contract is contemplated,
use the estimated monthly payment multiplied by the total
number of months that ordering would be possible under the
proposed contract, i.e., the initial ordering period plus any
optional ordering periods.

(iv) If thereisany doubt as to the contemplated term
of the contract, use the estimated monthly payment multiplied
by 48.

(3) The estimated value includes the value of all
options.

(4) If, in any 12-month period, recurring or multiple
awards for the same type of product or products are antici-
pated, use the total estimated value of these projected awards
to determine whether the Trade Agreements Act applies. Do
not divide any acquisition with the intent of reducing the esti-
mated value of the acquisition below the dollar threshold of
the Trade Agreements Act.

(c) Purchase redtriction. (1) In acquisitions subject to the
Trade Agreements Act, acquire only U.S.-made end products
or eligible products (designated, Caribbean Basin, or NAFTA
country end products) unless offers for such end products are
either not received or are insufficient to fulfill the require-
ments.

(2) This restriction does not apply to purchases by the
Department of Defense from a country with which it has
entered into a reciprocal agreement, as provided in depart-
mental regulations.

25.4-2

25.404 Caribbean Basin Trade Initiative.

Under the Caribbean Basin Trade Initiative, the United
States Trade Representative has determined that, for acquisi-
tions subject to the Trade Agreements Act, Caribbean Basin
country end products must be treated as eligible products.

25.405 North American Free Trade Agreement (NAFTA).

(a) An acquisition of suppliesis not subject to NAFTA if
the estimated value of the acquisition is $25,000 or less. For
acquisitions subject to NAFTA, evaluate offers of NAFTA
country end products without regard to the restrictions of the
Buy American Act or the Balance of Payments Program,
except that for acquisitions with an estimated value of less
than $54,372, only Canadian end products are eligible prod-
ucts. Eligible products from NAFTA countries are entitled to
the nondiscriminatory treatment of the Trade Agreements
Act. NAFTA does not prohibit the purchase of other foreign
end products.

(b) NAFTA applies to construction materials if the esti-
mated value of the construction contract is $7,068,419 or
more.

(c) The procedures in 25.408 apply to the acquisition of
NAFTA country services, other than services identified in
25.401. NAFTA country services are services provided by a
firm established in aNAFTA country under service contracts
with an estimated acquisition value of $54,372 or more
($7,068,419 or more for construction).

25.406 Israeli Trade Act.

Acquisitions of supplies by most agencies are subject to
the Isragli Trade Act, if the estimated value of the acquisition
is$50,000 or more but does not exceed the Trade Agreements
Act threshold for supplies (see 25.403(b)(1)). Agencies other
than the Department of Defense, the Department of Energy,
the Department of Transportation, the Bureau of Reclamation
of the Department of the Interior, the Federal Housing
Finance Board, and the Office of Thrift Supervision must
evaluate offers of Israeli end products without regard to the
restrictions of the Buy American Act or the Balance of Pay-
ments Program. The Israeli Trade Act does not prohibit the
purchase of other foreign end products.

25.407 Agreement on Tradein Civil Aircraft.

Under the authority of Section 303 of the Trade Agree-
ments Act, the U.S. Trade Representative has waived the Buy
American Act for civil aircraft and related articles, that meet
the substantial transformation test of the Trade Agreements
Act, from countriesthat are partiesto the Agreement on Trade
in Civil Aircraft. Those countries are Austria, Belgium, Bul-
garia, Canada, Denmark, Egypt, Finland, France, Germany,
Greece, Ireland, Italy, Japan, Luxembourg, Macao, the Neth-
erlands, Norway, Portugal, Romania, Spain, Sweden, Swit-
zerland, and the United Kingdom.
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25.408 Procedures.
(a) If the Trade Agreements Act or NAFTA applies (see
25.401), the contracting officer must—

(1) Comply with the requirements of 5.203, Publicizing
and response time;

(2) Comply with the requirements of 5.207, Preparation
and Transmittal of Synopses, including the appropriate
“Numbered Note” (5.207(€)(2)) for contracts that are subject
to the Trade Agreements Act;

(3) Not include technical requirements in solicitations
solely to preclude the acquisition of eligible products;

(4) Specify in solicitations that offerors must submit
offersinthe English languageandin U.S. dollars (see 52.214-
34, Submission of Offers in the English Language, and
52.214-35, Submission of Offersin U.S. Currency, or para-
graph (c)(5) of 52.215-1, Instruction to Offerors—Competi-
tive Acquisitions); and

(5) Provide unsuccessful offerors from designated or
NAFTA countries notice in accordance with 14.409-1 or
15.503.

(b) See Subpart 25.5 for evaluation procedures and
examples.

(FAC 2001-04) 25.4-3
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Sec.

NOTE: This part has been created to facilitate
promulgation of additional FAR and agency level
socioeconomic coverage which properly fall under
FAR Subchapter D—Socioeconomic Programs, but
neither implements nor supplements existing FAR
Parts 19, 20, or 22 through 25.

Subpart 26.1—Indian I ncentive Program
26.100  Scope of subpart.
26.101  Definitions.
26.102  Policy.
26.103  Procedures.
26.104  Contract clause.

Subpart 26.2—Disaster or Emergency
Assistance Activities

26.200  Scope of subpart.
26.201  Policy.

Subpart 26.3—Historically Black Colleges and
Universitiesand Minority I nstitutions

26.300  Scope of subpart.

26.301  [Reserved]

26.302  General policy.

26.303  Data collection and reporting requirements.
26.304  Solicitation provision.
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Subpart 26.2—Disaster or Emergency
Assistance Activities

26.200 Scope of subpart.

This subpart implements 42 U.S.C. 5150, which provides
a preference for local organizations, firms, and individuals
when contracting for major disaster or emergency assistance
activities (see 6.302-5).

26.201 Policy.
(a) When contracting under this subpart for major disaster
or emergency assistance activities, such as debris clearance,

distribution of supplies, or reconstruction, preference shall
be given, to the extent feasible and practicable, to those orga-
nizations, firms, or individuals residing or doing business
primarily in the area affected by such major disaster or emer-
gency.

(b) The authority to provide preference under this subpart
applies only to those acquisitions, including those which do
not exceed the smplified acquisition threshold, conducted
during the term of amajor disaster or emergency declaration
made by the President of the United States under the author-
ity of the Robert T. Stafford Disaster Relief and Emergency
Assistance Act (42 U.S.C. 5121, et seq.).

26.2-1
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capital asset or an operational unit, or a new addition to
either. The items in the group individually cost less than the
minimum amount established by the contractor for capitali-
zation for the classes of assets acquired but in the aggregate
they represent a material investment. The group, as a com-
plement, is expected to be held for continued service beyond
the current period. Initia outfitting of the unit is completed
when the unit is ready and available for normal operations.

“Pay-as-you-go cost method” means a method of recog-
nizing pension cost only when benefits are paid to retired
employees or their beneficiaries.

“Pension plan” means a deferred compensation plan
established and maintained by one or more employers to
provide systematically for the payment of benefits to plan
participants after their retirements, provided that the bene-
fits are paid for life or are payable for life at the option of
the employees. Additional benefits such as permanent and
total disability and death payments, and survivorship pay-
ments to beneficiaries of deceased employees, may be an
integral part of apension plan.

“Pension plan participant” means any employee or
former employee of an employer or any member or former
member of an employee organization, who is or may
become eligible to receive a benefit from a pension plan
which covers employees of such employer or members of
such organization who have satisfied the plan’s participation
requirements, or whose beneficiaries are receiving or may
be eligible to receive any such benefit. A participant whose
employment status with the employer has not been termi-
nated is an active participant of the employer’s pension
plan.

“Profit center” means (except for Subparts 31.3 and
31.6) the smallest organizationally independent segment of
a company charged by management with profit and loss
responsibilities.

“Projected benefit cost method” means either—

(1) Any of the several actuarial cost methods that dis-
tribute the estimated total cost of al of the employees’ pro-
spective benefits over a period of years, usualy their
working careers; or

(2) A modification of the accrued benefit cost method
that considers projected compensation levels.

“Proposal” means any offer or other submission used as
a basis for pricing a contract, contract modification, or ter-
mination settlement or for securing payments thereunder.

“Qualified pension plan” means a pension plan compris-
ing a definite written program communicated to and for the
exclusive benefit of employees that meets the criteria
deemed essential by the Internal Revenue Service as set
forth in the Internal Revenue Code for preferential tax treat-
ment regarding contributions, investments, and distribu-
tions. Any other plan isanonqualified pension plan.

“Self-insurance charge” means a cost which represents
the projected average loss under a self-insurance plan.

“Service life” means the period of usefulness of a tangi-
ble capital asset (or group of assets) to its current owner.
The period may be expressed in units of time or output. The
estimated service life of atangible capital asset (or group of
assets) is a current forecast of its service life and is the
period over which depreciation cost is to be assigned.

“Spread-gain actuarial cost method” means any of the
several projected benefit actuarial cost methods under
which actuarial gains and losses are included as part of the
current and future normal costs of the pension plan.

“Standard cost” means any cost computed with the use
of preestablished measures.

“Tangible capital asset” means an asset that has physical
substance, more than minimal value, and is expected to be
held by an enterprise for continued use or possession
beyond the current accounting period for the services it
yields.

“Termination of employment gain or loss’ means an
actuarial gain or loss resulting from the difference between
the assumed and actual rates at which pension plan partici-
pants separate from employment for reasons other than
retirement, disability, or death.

“Variance” means the difference between a preestab-
lished measure and an actual measure.

“Weighted average cost” means an inventory costing
method under which an average unit cost is computed peri-
odically by dividing the sum of the cost of beginning inven-
tory plus the cost of acquisitions by the total number of
units included in these two categories.

31.002 Availability of accounting guide.

Contractors needing assistance in developing or improv-
ing their accounting systems and procedures may request a
copy of the Defense Contract Audit Agency Pamphlet No.
7641.90, Information for Contractors. The pamphlet is
available viathe Internet at http://www.dcaa.mil.

Subpart 31.1—Applicability

31.100 Scope of subpart.

This subpart describes the applicability of the cost princi-
ples and procedures in succeeding subparts of this part to
various types of contracts and subcontracts. It also describes
the need for advance agreements.

31.101 Objectives.

In recognition of differing organizational characteristics,
the cost principles and procedures in the succeeding sub-
parts are grouped basically by organizational type; e.qg.,
commercia concerns and educational institutions. The over-
al objective is to provide that, to the extent practicable, al

31.1-3
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organizations of similar types doing similar work will fol-
low the same cost principles and procedures. To achieve
this uniformity, individual deviations concerning cost prin-
ciples require advance approval of the agency head or des-
ignee. Class deviations for the civilian agencies require
advance approval of the Civilian Agency Acquisition Coun-
cil. Class deviations for the National Aeronautics and Space
Administration require advance approval of the Associate
Administrator for Procurement. Class deviations for the
Department of Defense require advance approval of the
Director of Defense Procurement, Office of the Under Sec-
retary of Defense for Acquisition, Technology, and Logis-
tics.

31.102 Fixed-price contracts.

The applicable subparts of Part 31 shall be used in the
pricing of fixed-price contracts, subcontracts, and modifica-
tions to contracts and subcontracts whenever (@) cost analy-
sisis performed, or (b) a fixed-price contract clause requires
the determination or negotiation of costs. However, applica
tion of cost principles to fixed-price contracts and subcon-
tracts shall not be construed as a requirement to negotiate
agreements on individual elements of cost in arriving at
agreement on the total price. The final price accepted by the
parties reflects agreement only on the total price. Further,
notwithstanding the mandatory use of cost principles, the
objective will continue to be to negotiate prices that are fair
and reasonable, cost and other factors considered.

31.103 Contractswith commercial organizations.

This category includes al contracts and contract
modifications for supplies, services, or experimental, devel-
opmental, or research work negotiated with organizations
other than educationa institutions (see 31.104), construction
and architect-engineer contracts (see 31.105), State and
local governments (see 31.107) and nonprofit organizations
(see 31.108) on the basis of cost.

(@) The cost principles and procedures in Subpart 31.2
and agency supplements shall be used in pricing negotiated
supply, service, experimental, developmental, and research
contracts and contract modifications with commercial orga
nizations whenever cost analysis is performed as required
by 15.404-1(c).

(b) In addition, the contracting officer shall incorporate
the cost principles and procedures in Subpart 31.2 and
agency supplements by reference in contracts with commer-
cial organizations as the basis for—

(1) Determining reimbursable costs under—

(i) Cost-reimbursement contracts and cost-reim-
bursement subcontracts under these contracts performed by
commercia organizations and
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(ii) The cost-reimbursement portion of time-and-
materials contracts except when material is priced on abasis
other than at cost (see 16.601(b)(3));

(2) Negotiating indirect cost rates (see Subpart 42.7);

(3) Proposing, negotiating, or determining costs under
terminated contracts (see 49.103 and 49.113);

(4) Price revision of fixed-price incentive contracts
(see 16.204 and 16.403);

(5) Price redetermination of price redetermination
contracts (see 16.205 and 16.206); and

(6) Pricing changes and other contract modifications.

31.104 Contractswith educational institutions.

This category includes al contracts and contract modifi-
cations for research and development, training, and other
work performed by educational institutions.

(@) The contracting officer shall incorporate the cost
principles and procedures in Subpart 31.3 by reference in
cost-reimbursement contracts with educational institutions
asthe basis for—

(1) Determining reimbursable costs under the con-
tracts and cost-reimbursement subcontracts thereunder per-
formed by educational ingtitutions;

(2) Negotiating indirect cost rates; and

(3) Settling costs of cost-reimbursement terminated
contracts (see Subpart 49.3 and 49.109-7).

(b) The cost principles in this subpart are to be used as a
guide in evaluating costs in connection with negotiating
fixed-price contracts and termination settlements.

31.105 Construction and architect-engineer contracts.

(a) This category includes al contracts and contract mod-
ifications negotiated on the basis of cost with organizations
other than educational institutions (see 31.104), State and
local governments (see 31.107), and nonprofit organizations
except those exempted under OMB Circular A-122 (see
31.108) for construction management or construction, alter-
ation or repair of buildings, bridges, roads, or other kinds of
real property. It also includes architect-engineer contracts
related to construction projects. It does not include contracts
for vessels, aircraft, or other kinds of personal property.

(b) Except as otherwise provided in (d) of this section,
the cost principles and procedures in Subpart 31.2 shall be
used in the pricing of contracts and contract modifications
in this category if cost analysis is performed as required by
15.404-1(c).

(c) In addition, the contracting officer shall incorporate
the cost principles and procedures in Subpart 31.2 (as modi-
fied by (d) of this section by reference in contracts in this
category as the basis for—

(1) Determining reimbursable costs under cost-reim-
bursement contracts, including cost-reimbursement subcon-
tracts thereunder;
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31.205-13

Assets whose leases are classified as capital |eases under
FAS-13 are subject to the requirements of 31.205-11 while
assets acquired under leases classified as operating leases are
subject to the requirements on rental costsin 31.205-36. The
standards of financial accounting and reporting prescribed
by FAS-13 are incorporated into this principle and shall gov-
ern its application, except as provided in paragraphs (1), (2),
and (3) of this paragraph.

(1) Rental costs under a sale and leaseback arrange-
ment shall be allowable up to the amount that would have
been allowed had the contractor retained title to the property.

(2) Capital leases, as defined in FAS-13, for all real
and personal property, between any related parties are sub-
ject to the requirements of this paragraph 31.205-11(m). If it
is determined that the terms of the lease have been signifi-
cantly affected by the fact that the lessee and lessor are
related, depreciation charges shall not be allowed in excess
of those which would have occurred if the lease contained
terms consistent with those found in a lease between unre-
lated parties.

(3) Assets acquired under leases that the contractor
must capitalize under FAS-13 shall not be treated as pur-
chased assets for contract purposes if the leases are covered
by 31.205-36(b)(4).

(n) Whether or not the contract is otherwise subject to
CAS, the requirements of 31.205-52, which limit the
allowability of depreciation, shall be observed.

(0) In the event of a write-down from carrying value to
fair value as a result of impairments caused by events or
changes in circumstances, alowable depreciation of the
impaired assets shall be limited to the amounts that would
have been allowed had the assets not been written down (see
31.205-16(g)). However, this does not preclude a change in
depreciation resulting from other causes such as permissible
changes in estimates of service life, consumption of services,
or residua value.

31.205-12 Economic planning costs.

(a) This category includes costs of generalized long-range
management planning that is concerned with the future over-
all development of the contractor’s business and that may
take into account the eventua possibility of economic dislo-
cations or fundamental alterations in those markets in which
the contractor currently does business Economic planning
costs do not include organization or reorganization costs
covered by 31.205-27.

(b) Economic planning costs are alowable as indirect
costs to be properly alocated.

() Research and development and engineering costs
designed to lead to new products for sale to the general pub-
lic are not allowable under this principle.

31.205-13 Employee morale, health, welfare, food
service, and dormitory costs and credits.

(@) Aggregate costs incurred on activities designed to
improve working conditions, employer-employee relations,
employee morale, and employee performance (less income
generated by these activities) are allowable, except as lim-
ited by paragraphs (b), (c), and (d) of this subsection. Some
examples of alowable activities are house publications,
health clinics, wellness/fitness centers, employee counseling
services, and food and dormitory services, which include
operating or furnishing facilitiesfor cafeterias, dining rooms,
canteens, lunch wagons, vending machines, living accom-
modations, or similar types of services for the contractor's
employees at or near the contractor's facilities.

(b) Costs of gifts are unallowable. (Gifts do not include
awards for performance made pursuant to 31.205-6(f) or
awards made in recognition of employee achievements pur-
suant to an established contractor plan or policy.)

(c) Costs of recreation are unallowable, except for the
costs of employees participation in company sponsored
sports teams or empl oyee organizations designed to improve
company loyalty, team work, or physical fithess.

(d) Losses from operating food and dormitory services
may be included as costs only if the contractor's objectiveis
to operate such services on a break-even basis. Losses sus-
tained because food services or lodging accommodations are
furnished without charge or at prices or rates which obvi-
ously would not be conducive to the accomplishment of the
above objective are not allowable. A loss may be allowed,
however, to the extent that the contractor can demonstrate
that unusual circumstances exist (e.g., where the contractor
must provide food or dormitory services at remote locations
where adequate commercial facilities are not reasonably
available; or where charged but unproductive labor costs
would be excessive but for the services provided or where
cessation or reduction of food or dormitory operations will
not otherwise yield net cost savings) such that even with effi-
cient management, operating the services on a break-even
basis would require charging inordinately high prices, or
prices or rates higher than those charged by commercial
establishments offering the same services in the same geo-
graphical areas. Costs of food and dormitory services shall
include an alocable share of indirect expenses pertaining to
these activities.

(e) When the contractor has an arrangement authorizing
an employee association to provide or operate a service, such
as vending machines in the contractor's plant, and retain the
profits, such profits shall be treated in the same manner as if
the contractor were providing the service (but see paragraph
() of this subsection).

(f) Contributions by the contractor to an employee organi-
zation, including funds from vending machine receipts or
similar sources, may be included as costs incurred under
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paragraph (a) of this subsection only to the extent that the
contractor demonstrates that an equivalent amount of the
costs incurred by the employee organization would be allow-
ableif directly incurred by the contractor.

31.205-14 Entertainment costs.

Costs of amusement, diversions, social activities, and any
directly associated costs such as tickets to shows or sports
events, meals, lodging, rentals, transportation, and gratuities
are unallowable. Costs made specifically unallowable under
this cost principle are not alowable under any other cost
principle. Costs of membership in social, dining, or country
clubs or other organizations having the same purposes are
also unallowable, regardless of whether the cost is reported
as taxable income to the employees.

31.205-15 Fines, penalties, and mischar ging costs.

(a) Costs of fines and penalties resulting from violations
of, or failure of the contractor to comply with, Federal, State,
local, or foreign laws and regulations, are unallowable
except when incurred as aresult of compliance with specific
terms and conditions of the contract or written instructions
from the contracting officer.

(b) Costs incurred in connection with, or related to, the
mischarging of costs on Government contracts are unallow-
able when the costs are caused by, or result from, alteration
or destruction of records, or other false or improper charging
or recording of costs. Such costs include those incurred to
measure or otherwise determine the magnitude of the
improper charging, and costs incurred to remedy or correct
the mischarging, such as costs to rescreen and reconstruct
records.

31.205-16 Gainsand losses on disposition or impair ment
of depreciable property or other capital assets.

(a) Gains and losses from the sale, retirement, or other
disposition (but see 31.205-19) of depreciable property shall
be included in the year in which they occur as credits or
charges to the cost grouping(s) in which the depreciation or
amortization applicable to those assets was included (but see
paragraph (d) of this subsection). However, no gain or loss
shall be recognized as a result of the transfer of assets in a
business combination (see 31.205-52).

(b) Gains and losses on disposition of tangible capital
assets, including those acquired under capital leases (see
31.205-11(m)), shall be considered as adjustments of depre-
ciation costs previoudly recognized. The gain or loss for each
asset disposed of is the difference between the net amount
realized, including insurance proceeds from involuntary con-
versions, and its undepreciated balance. The gain recognized
for contract costing purposes shall be limited to the differ-
ence between the acquisition cost (or for assets acquired
under a capital lease, the value at which the leased asset is
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capitalized) of the asset and its undepreciated balance
(except see subdivisions (c)(2)(i) or (ii) of this section).

(c) Special considerations apply to an involuntary con-
version which occurs when a contractor’s property is
destroyed by events over which the owner has no control,
such as fire, windstorm, flood, accident, theft, etc., and an
insurance award is recovered. The following govern invol-
untary conversions:

(1) When there is a cash award and the converted asset
is not replaced, gain or loss shall be recognized in the period
of disposition. The gain recognized for contract costing pur-
poses shall be limited to the difference between the acquisi-
tion cost of the asset and its undepreciated balance.

(2) When the converted asset is replaced, the contrac-
tor shall either—

(i) Adjust the depreciable basis of the new asset by
the amount of the total realized gain or loss; or

(i) Recognize the gain or loss in the period of dis-
position, in which case the Government shall participate to
the same extent as outlined in paragraph (c)(1) of this sub-
section.

(d) Gains and losses on the disposition of depreciable
property shall not be recognized as a separate charge or
credit when—

(1) Gainsand losses are processed through the depreci-
ation reserve account and reflected in the depreciation allow-
able under 31.205-11; or

(2) The property is exchanged as part of the purchase
price of asimilar item, and the gain or lossis taken into con-
sideration in the depreciation cost basis of the new item.

(e) Gains and losses arising from mass or extraordinary
sales, retirements, or other disposition other than through
business combinations shall be considered on a case-by-case
basis.

(f) Gains and losses of any nature arising from the sale or
exchange of capital assets other than depreciable property
shall be excluded in computing contract costs.

(g) With respect to long-lived tangible and identifiable
intangible assets held for use, no loss shall be alowed for a
write-down from carrying value to fair value as a result of
impairments caused by events or changes in circumstances
(e.g., environmental damage, idle facilities arising from a
declining business base, etc.). If depreciable property or
other capital assets have been written down from carrying
value to fair value due to impairments, gains or losses upon
disposition shal be the amounts that would have been
allowed had the assets not been written down.

31.205-17 ldlefacilitiesand idle capacity costs.

(a) Definitions. As used in this subsection—

“Costs of idlefacilities or idle capacity” means costs such
as maintenance, repair, housing, rent, and other related costs;
e.g., property taxes, insurance, and depreciation.
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“Facilities” means plant or any portion thereof (including
land integral to the operation), equipment, individually or
collectively, or any other tangible capital asset, wherever
located, and whether owned or leased by the contractor.

“ldle capacity” means the unused capacity of partialy
used facilities. It isthe difference between that which afacil-
ity could achieve under 100 percent operating time on a one-
shift basis, less operating interruptions resulting from time
lost for repairs, setups, unsatisfactory materials, and other
normal delays, and the extent to which the facility was actu-
ally used to meet demands during the accounting period. A
multiple-shift basis may be used in the calculation instead of
aone-shift basis if it can be shown that this amount of usage
could normally be expected for the type of facility involved.

“Idle facilities’ means completely unused facilities that
are excess to the contractor’s current needs.

| (b) The costs of idle facilities are unallowable unless the
facilities—

(1) Are necessary to meet fluctuations in workload;
or
(2) Were necessary when acquired and are now idle

because of changes in requirements, production economies,
reorganization, termination, or other causes which could not
have been reasonably foreseen. (Costs of idle facilities are
allowable for areasonable period, ordinarily not to exceed 1
year, depending upon the initiative taken to use, lease, or dis-
pose of the idle facilities (but see 31.205-42)).

| (c) Costs of idle capacity are costs of doing business and
are a factor in the normal fluctuations of usage or overhead
rates from period to period. Such costs are allowable pro-
vided the capacity is necessary or was originally reasonable
and is not subject to reduction or elimination by subletting,
renting, or sale, in accordance with sound business, econom-
ics, or security practices. Widespread idle capacity through-
out an entire plant or among a group of assets having
substantially the same function may be idle facilities.

| (d) Any costs to be paid directly by the Government for
idle facilities or idle capacity reserved for defense mobiliza-
tion production shall be the subject of a separate agreement.

31.205-18 Independent research and development and
bid and proposal costs.

(a) Definitions. Asused in this subsection—

“Applied research” means that effort which (1) normally
follows basic research, but may not be severable from the
related basic research, (2) attempts to determine and exploit
the potential of scientific discoveries or improvements in
technology, materials, processes, methods, devices, or tech-
niques, and (3) attempts to advance the state of the art.
Applied research does not include efforts whose principal
aim is design, development, or test of specific items or ser-
vices to be considered for sale; these efforts are within the

definition of the term “ development,” defined in this subsec-
tion.

“Basic research” (see 2.101).

“Bid and proposal (B&P) costs’ means the costs incurred
in preparing, submitting, and supporting bids and proposals
(whether or not solicited) on potential Government or non-
Government contracts. The term does not include the costs
of effort sponsored by a grant or cooperative agreement, or
required in the performance of a contract.

“Company” means all divisions, subsidiaries, and affili-
ates of the contractor under common control.

“Development” means the systematic use, under what-
ever name, of scientific and technical knowledge in the
design, development, test, or evaluation of a potential new
product or service (or of an improvement in an existing prod-
uct or service) for the purpose of meeting specific perfor-
mance requirements or objectives. Development includes the
functions of design engineering, prototyping, and engineer-
ing testing. Development excludes—

(2) Subcontracted technical effort which isfor the sole
purpose of developing an additional source for an existing
product, or

(2) Development effort for manufacturing or produc-
tion materials, systems, processes, methods, equipment,
tools, and techniques not intended for sale.

“Independent research and development (IR&D)” means
a contractor's IR&D cost that consists of projects falling
within the four following areas. (1) basic research, (2)
applied research, (3) development, and (4) systems and other
concept formulation studies. The term does not include the
costs of effort sponsored by a grant or required in the perfor-
mance of a contract. IR&D effort shall not include technical
effort expended in developing and preparing technical data
specifically to support submitting a bid or proposal.

“Systems and other concept formulation studies’ means
analyses and study efforts either related to specific IR&D
efforts or directed toward identifying desirable new systems,
equipment or components, or modifications and improve-
ments to existing systems, equipment, or components.

(b) Composition and allocation of costs. The require-
ments of 48 CFR 9904.420, Accounting for independent
research and development costs and bid and proposal costs,
are incorporated in their entirety and shall apply as fol-
lows—

(1) Fully-CAS-covered contracts. Contracts that are
fully-CAS-covered shall be subject to al requirements of
48 CFR 9904.420.

(2) Modified CAS-covered and non-CAS-covered con-
tracts. Contracts that are not CAS-covered or that contain
terms or conditions requiring modified CAS coverage shall
be subject to all requirements of 48 CFR 9904.420 except
48 CFR 9904.420-50(€)(2) and 48 CFR 9904.420-50(f)(2),
which are not then applicable. However, non-CAS-covered
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or modified CAS-covered contracts awarded at a time the
contractor has CAS-covered contracts requiring compliance
with 48 CFR 9904.420, shall be subject to all the require-
ments of 48 CFR 9904.420. When the requirements of
48 CFR 9904.420-50(e)(2) and 48 CFR 9904.420-50(f)(2)
are not applicable, the following apply:

(i) IR&D and B&P costs shall be alocated to final
cost objectives on the same basis of allocation used for the
G&A expense grouping of the profit center (see 31.001) in
which the costs are incurred. However, when IR&D and
B&P costs clearly benefit other profit centers or benefit the
entire company, those costs shall be allocated through the
G&A of the other profit centers or through the corporate
G&A, as appropriate.

(if) If alocations of IR&D or B&P through the
G& A base do not provide equitable cost allocation, the con-
tracting officer may approve use of a different base.

(c) Allowability. Except as provided in paragraphs (d) and
(e) of this subsection, or as provided in agency regulations,
costs for IR&D and B&P are allowable as indirect expenses
on contracts to the extent that those costs are allocable and
reasonable.

(d) Deferred IR&D costs. (1) IR&D costs that were
incurred in previous accounting periods are unallowable,
except when a contractor has devel oped a specific product at
its own risk in anticipation of recovering the development
costs in the sale price of the product provided that—

(i) The total amount of IR&D costs applicable to
the product can be identified;

(i) The proration of such costs to sales of the prod-
uct is reasonable;

(iii) The contractor had no Government business
during the time that the costs were incurred or did not allo-
cate IR& D costs to Government contracts except to prorate
the cost of developing a specific product to the sales of that
product; and

(iv) No costs of current IR&D programs are allo-
cated to Government work except to prorate the costs of
developing a specific product to the sales of that product.

(2) When deferred costs are recognized, the contract
(except firm-fixed-price and fixed-price with economic price
adjustment) will include a specific provision setting forth the
amount of deferred IR& D costs that are allocable to the con-
tract. The negotiation memorandum will state the circum-
stances pertaining to the case and the reason for accepting
the deferred costs.

(e) Cooperative arrangements. (1) IR&D costs may be
incurred by contractors working jointly with one or more
non-Federal entities pursuant to a cooperative arrangement
(for example, joint ventures, limited partnerships, teaming
arrangements, and collaboration and consortium arrange-
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ments). IR&D costs also may include costs contributed by
contractors in performing cooperative research and develop-
ment agreements, or Similar arrangements, entered into
under—

(i) Section 12 of the Stevenson-Wydler Technology
Transfer Act of 1980 (15 U.S.C. 3710(a));

(i) Sections 203(c)(5) and (6) of the National Aero-
nautics and Space Act of 1958, as amended (42 U.S.C.
2473(c)(5) and (6));

(iif) 10 U.S.C. 2371 for the Defense Advanced
Research Projects Agency; or

(iv) Other equivalent authority.

(2) IR&D costs incurred by a contractor pursuant to
these types of cooperative arrangements should be consid-
ered as allowable IR&D costs if the work performed would
have been allowed as contractor IR&D had there been no
cooperative arrangement.

(3) Costs incurred in preparing, submitting, and sup-
porting offers on potential cooperative arrangements are
alowable to the extent they are allocable, reasonable, and
not otherwise unallowable.

31.205-19 Insurance and indemnification.

(a) Insurance by purchase or by self-insuring includes
coverage the contractor is required to carry, or to have
approved, under the terms of the contract and any other cov-
erage the contractor maintainsin connection with the general
conduct of its business. Any contractor desiring to establish
a program of self-insurance applicable to contracts that are
not subject to 48 CFR 9904.416, Accounting for Insurance
Costs, shall comply with the self-insurance requirements of
that standard as well as with Part 28 of this Regulation.
However, approval of a contractor’s insurance program in
accordance with Part 28 does not constitute a determination
as to the allowability of the program’s cost. The amount of
insurance costs which may be alowed is subject to the cost
limitations and exclusions in the following paragraphs.

(1) Costs of insurance required or approved, and main-
tained by the contractor pursuant to the contract, are allow-
able.

(2) Costs of insurance maintained by the contractor in
connection with the general conduct of its business are
allowable, subject to the following limitations:

(i) Types and extent of coverage shall follow sound
business practice, and the rates and premiums must be rea-
sonable.

(it) Costs allowed for business interruption or other
similar insurance must be limited to exclude coverage of
profit.

(iii) The cost of property insurance premiums for
insurance coverage in excess of the acquisition cost of the
insured assets is alowable only when the contractor has a
formal written policy assuring that in the event the insured
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Subpart 32.11—Electronic Funds Transfer

32.1100 Scope of subpart.

This subpart provides policy and procedures for contract
financing and delivery payments to contractors by electronic
funds transfer (EFT).

32.1101 Satutory requirements.

31 U.S.C. 3332 requires, subject to implementing regula-
tions of the Secretary of the Treasury at 31 CFR part 208,
that EFT be used to make all contract payments.

32.1102 Definitions.

Asused in this subpart—

“Electronic Funds Transfer information (EFT)” means
information necessary for making a payment by EFT
through specified EFT mechanisms.

“Governmentwide commercial purchase card’” means a
card that is similar in nature to a commercial credit card that
is used to make financing and delivery paymentsfor supplies
and services. The purchase card is an EFT method and it
may be used as a means to meet the requirement to pay by
EFT, to the extent that purchase card limits do not preclude
such payments.

“Payment information” means the payment advice pro-
vided by the Government to the contractor that identifies
what the payment is for, any computations or adjustments
made by the Government, and any information required by
the Prompt Payment Act.

32.1103 Applicability.

The Government shall provide all contract payments
through EFT except if—

(a8) The office making payment under a contract that
requires payment by EFT, loses the ability to release pay-
ment by EFT. To the extent authorized by 31 CFR part 208,
the payment office shall make necessary payments pursuant
to paragraph (a)(2) of the clause at either 52.232-33 or
52.232-34 until such time asit can make EFT payments;

(b) The payment is to be received by or on behalf of the
contractor outside the United States and Puerto Rico (but see
32.1106(b));

(c) A contract is paid in other than United States currency
(but see 32.1106(b));

(d) Payment by EFT under a classified contract could
compromise the safeguarding of classified information or
national security, or where arrangements for appropriate EFT
payments would be impractical due to security consider-
ations;

(e) A contract is awarded by a deployed contracting
officer in the course of military operations, including, but not
limited to, contingency operations as defined in 10 U.S.C.
101(a)(13), or a contract is awarded by any contracting

officer in the conduct of emergency operations, such as
responses to natural disasters or national or civil emergen-
cies, if—

(1) EFT is not known to be possible; or

(2) EFT payment would not support the objectives of
the operation;

(f) The agency does not expect to make more than one
payment to the same recipient within a one-year period;

(g) An agency’s need for supplies and servicesis of such
unusual and compelling urgency that the Government would
be seriously injured unless payment is made by a method
other than EFT;

(h) Thereis only one source for supplies and services and
the Government would be seriously injured unless payment
is made by a method other than EFT; or

(i) Otherwise authorized by Department of the Treasury
Regulations at 31 CFR part 208.

32.1104 Protection of EFT infor mation.
The Government shall protect against improper disclo-
sure of contractors' EFT information.

32.1105 Assignment of claims.

The use of EFT payment methods is not a subgtitute for a
properly executed assignment of claims in accordance with
Subpart 32.8. EFT information that shows the ultimate
recipient of the transfer to be other than the contractor, in the
absence of aproper assignment of claims, is considered to be
incorrect EFT information within the meaning of the “Sus-
pension of Payment” paragraphs of the EFT clauses at
52.232-33 and 52.232-34.

32.1106 EFT mechanisms.

(@) Domestic EFT mechanisms. The EFT clauses at
52.232-33 and 52.232-34 are designed for use with the
domestic United States banking system, using United States
currency, and only the specified mechanisms (U.S. Auto-
mated Clearing House, and Fedwire Transfer System) of
EFT. However, the head of an agency may authorize the use
of any other EFT mechanism for domestic EFT with the con-
currence of the office or agency responsible for making pay-
ments.

(b) Nondomestic EFT mechanisms and other than United
Sates currency. The Government shall provide payment by
other than EFT for payments received by or on behalf of the
contractor outside the United States and Puerto Rico or for
contracts paid in other than United States currency. How-
ever, the head of an agency may authorize appropriate use of
EFT with the concurrence of the office or agency responsible
for making payments if—

(1) The political, financial, and communications infra-
structure in aforeign country supports payment by EFT; or
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(2) Payments of other than United States currency may
be made safely.

32.1107 Payment information.

The payment or disbursing office shal forward to the
contractor available payment information that is suitable for
transmission as of the date of release of the EFT instruction
to the Federal Reserve System.

32.1108 Payment by Governmentwide commercial
purchase card.

A Governmentwide commercial purchase card charge
authorizes the third party (e.g., financial institution) that
issued the purchase card to make immediate payment to the
contractor. The Government reimburses the third party at a
later date for the third party’s payment to the contractor.

(a) The clause at 52.232-36, Payment by Third Party, gov-
erns when a contractor submits a charge against the purchase
card for contract payment. The clause provides that the con-
tractor shall make such payment requests by a charge to a
Government account with the third party at the time the pay-
ment clause(s) of the contract authorizes the contractor to
submit a request for payment, and for the amount due in
accordance with the terms of the contract. To the extent that
such a payment would otherwise be approved, the charge
against the purchase card should not be disputed when the
charge is reported to the Government by the third party. To
the extent that such payment would otherwise not have been
approved, an authorized individual (see 1.603-3) shall take
action to remove the charge, such as by disputing the charge
with the third party or by requesting that the contractor credit
the charge back to the Government under the contract.

(b) Written contracts to be paid by purchase card should
include the clause at 52.232-36, Payment by Third Party, as
prescribed by 32.1110(d). However, payment by a purchase
card also may be made under a contract that does not contain
the clause to the extent the contractor agrees to accept that
method of payment.

(c) The clause at 52.232-36, Payment by Third Party,
requires that the contract—

(1) Identify the third party and the particular purchase
card to be used; and

(2) Not include the purchase card account number.
The purchase card account number should be provided sepa-
rately to the contractor.

32.1109 EFT information submitted by offerors.

If offerors are required to submit EFT information prior
to award, the successful offeror is not responsible for
resubmitting this information after award of the contract
except to make changes, or to place the information on
invoices if required by agency procedures. Therefore,
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contracting officers shall forward EFT information provided
by the successful offeror to the appropriate office.

32.1110 Solicitation provision and contract clauses.

(a) Unless payment will be made exclusively through use
of the Governmentwide commercial purchase card or other
third party payment arrangement (see 13.301 and paragraph
(d) of this section) or an exception listed in 32.1103(a)
through (i) applies—

(1) The contracting officer shall insert the clause at
52.232-33, Payment by Electronic Funds Transfer—Central
Contractor Registration, in all solicitations and contracts if
the payment office uses the Central Contractor Registration
(CCR) database as its source of EFT information. The con-
tracting officer also shall insert this clause if the payment
office does not currently have the ability to make payment
by EFT, but will use the CCR database as its source of EFT
information when it begins making payments by EFT;

(2)(i) The contracting officer shall insert the clause at
52.232-34, Payment by Electronic Funds Transfer—Other
than Central Contractor Registration, in al other solicita
tions and contracts. The contracting officer also shall insert
this clause if the payment office currently does not have the
ability to make payment by EFT, but will use a source other
than the CCR database for EFT information when it begins
making payments by EFT.

(ii)(A) If permitted by agency procedures, the con-
tracting officer may insert in paragraph (b)(1) of the clause, a
particular time after award, such as a fixed number of days,
or event such as the submission of the first request for pay-
ment.

(B) If no agency procedures are prescribed, the
time period inserted in paragraph (b)(1) of the clause shall be
“no later than 15 days prior to submission of the first request
for payment.”

(b) If the head of the agency has authorized, in accor-
dance with 32.1106, to use a nondomestic EFT mechanism,
the contracting officer shall insert in solicitations and con-
tracts a clause substantially the same as 52.232-33 or
52.232-34 that clearly addresses the nondomestic EFT
mechanism.

(c) If EFT information is to be submitted to other than the
payment office in accordance with agency procedures, the
contracting officer shall insert in solicitations and contracts
the clause at 52.232-35, Designation of Office for Govern-
ment Receipt of Electronic Funds Transfer Information, or a
clause substantially the same as 52.232-35 that clearly
informs the contractor where to send the EFT information.

(d) If payment under a written contract will be made by a
charge to a Government account with athird party such as a
Governmentwide commercia purchase card, then the con-
tracting officer shall insert the clause at 52.232-36, Payment
by Third Party, in solicitations and contracts. Payment by a
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36.604

the contracting officer to commence negotiations in accor-
dance with 36.606.

(b) Selection by the chairperson of the board. When the
board decides that formal action by the board is not neces-
sary in connection with a particular selection, the following
procedures shall be followed:

(1) The chairperson of the board shall perform the
functions required in 36.602-3.

(2) The agency head or designated selection authority
shall review the report and approveit or return it to the chair-
person for appropriate revision.

(3) Upon receipt of an approved report, the chairper-
son of the board shall furnish the contracting officer a copy
of the report which will serve as an authorization for the con-
tracting officer to commence negotiations in accordance
with 36.606.

36.603 Collecting data on and appraising firms
qualifications.

(a) Establishing offices. Agencies shall maintain offices
or permanent eval uation boards, or arrange to use the offices
or boards of other agencies, to receive and maintain data on
firms wishing to be considered for Government contracts.
Each office or board shall be assigned a jurisdiction by its
parent agency, making it responsible for a geographical
region or area, or a specialized type of construction.

(b) Qualifications data. To be considered for architect-
engineer contracts, a firm must file with the appropriate
office or board the Standard Form 254 (SF 254), “ Architect-
Engineer and Related Services Questionnaire,” and when
applicable, the Standard Form 255 (SF 255), “Architect-
Engineer and Related Services Questionnaire for Specific
Project.”

(c) Data files and the classification of firms. Under the
direction of the parent agency, offices or permanent evalua-
tion boards shall maintain an architect-engineer qualifica-
tions data file. These offices or boards shall review the SF's
254 and 255 filed, and shall classify each firm with respect
to—

(1) Location;

(2) Specialized experience;

(3) Professional capabilities; and

(4) Capacity, with respect to the scope of work that can
be undertaken. A firm’'s ability and experience in computer-
assisted design should be considered, when appropriate.

(d) Currency of files. Any office or board maintaining
qudlifications data files shall review and update each file at
least once ayear. This process should include:

(1) Encouraging firms to submit annually an updated
statement of qualifications and performance data on a SF
254,

(2) Reviewing the SF's 254 and 255 and, if necessary,
updating the firm's classification (see 36.603(c)).

(3) Recording any contract awards made to the firmin
the past year.

(4) Assuring that the file contains a copy of each perti-
nent performance report (see 36.604).

(5) Discarding any material that has not been updated
within the past three years, if it is no longer pertinent, see
36.604(c).

(6) Posting the date of the review in thefile.

(e) Use of data files. Evaluation boards and other appro-
priate Government employees, including contracting offic-
ers, shall use data files on firms.

36.604 Performance evaluation.

(a) Preparation of performance reports. For each contract
of more than $25,000, performance evaluation reports shall
be prepared by the cognizant contracting activity, using the
SF 1421, Performance Evaluation (Architect-Engineer). Per-
formance evaluation reports may also be prepared for con-
tracts of $25,000 or less.

(2) A report shall be prepared after final acceptance of
the A&E contract work or after contract termination. Ordi-
narily, the evaluating official who prepares this report should
be the person responsible for monitoring contract perfor-
mance.

(2) A report may also be prepared after completion of
the actual construction of the project.

(3) In addition to the reports in paragraphs (a)(1) and
(2) of this section, interim reports may be prepared at any
time.

(4) If the evaluating official concludes that a contrac-
tor's overall performance was unsatisfactory, the contractor
shall be advised in writing that a report of unsatisfactory per-
formance is being prepared and the basis for the report. If the
contractor submits any written comments, the evaluating
official shall include them in the report, resolve any alleged
factual discrepancies, and make appropriate changes in the
report.

(5) The head of the contracting activity shall establish
procedures which ensure that fully qualified personnel pre-
pare and review performance reports.

(b) Review of performance reports. Each performance
report shall be reviewed to ensure that it is accurate and fair.
The reviewing official should have knowledge of the con-
tractor’s performance and should normally be at an organiza-
tional level above that of the evaluating official.

(c) Distribution and use of performance reports. Each
performance report shall be distributed in accordance with
agency procedures. The report shall be included in the con-
tract file, and copies shall be sent to offices or boards for fil-
ing with the firm's qualifications data (see 36.603(d)(4)).
The contracting activity shall retain the report for at least six
years after the date of the report.
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36.605 Government cost estimate for architect-engineer
work.

() An independent Government estimate of the cost of
architect-engineer services shall be prepared and furnished
to the contracting officer before commencing negotiations
for each proposed contract or contract modification expected
to exceed $100,000. The estimate shall be prepared on the
basis of a detailed analysis of the required work as though
the Government were submitting a proposal.

(b) Access to information concerning the Government
estimate shall be limited to Government personnel whose
official duties require knowledge of the estimate. An excep-
tion to this rule may be made during contract negotiations to
allow the contracting officer to identify a specialized task
and disclose the associated cost breakdown figures in the
Government estimate, but only to the extent deemed neces-
sary to arrive at a fair and reasonable price. The overall
amount of the Government’s estimate shall not be disclosed
except as permitted by agency regulations.

36.606 Negotiations.

(a) Unless otherwise specified by the selection authority,
the final selection authorizes the contracting officer to begin
negotiations. Negotiations shall be conducted in accordance
with Part 15 of this chapter, beginning with the most pre-
ferred firm in the final selection (see 15.404-4(c)(4)(i) on fee
limitation and the determination and findings requirement at
16.306(c)(2) for a cost-plus-fixed-fee contract).

(b) The contracting officer should ordinarily request a
proposa from the firm, ensuring that the solicitation does
not inadvertently preclude the firm from proposing the use of
modern design methods.

(c) The contracting officer shall inform the firm that no
construction contract may be awarded to the firm that
designed the project, except as provided in 36.2009.

(d) During negotiations, the contracting officer should
seek advance agreement (see 31.109) on any charges for
computer-assisted design. When the firm’s proposal does not
cover appropriate modern and cost-effective design methods
(e.g., computer-assisted design), the contracting officer
should discuss this topic with the firm.

(e) Because selection of firms is based upon qualifica-
tions, the extent of any subcontracting is an important nego-
tiation topic. The clause prescribed at 44.204(b),
Subcontractors and Outside Associates and Consultants
(Architect-Engineer Services) (see 52.244-4), limits afirm’s
subcontracting to firms agreed upon during negotiations.

(f) If a mutually satisfactory contract cannot be negoti-
ated, the contracting officer shall obtain a written final pro-
posal revison from the firm, and notify the firm that
negotiations have been terminated. The contracting officer
shall then initiate negotiations with the next firm on the final
selection list. This procedure shall be continued until a mutu-
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ally satisfactory contract has been negotiated. If negotiations
fail with all selected firms, the contracting officer shall refer
the matter to the selection authority who, after consulting
with the contracting officer as to why a contract cannot be
negotiated, may direct the evaluation board to recommend
additional firmsin accordance with 36.602.

36.607 Release of information on firm selection.

(a) After final selection has taken place, the contracting
officer may release information identifying only the archi-
tect-engineer firm with which a contract will be negotiated
for certain work. The work should be described in any
release only in general terms, unless information relating to
the work is classified. If negotiations are terminated without
awarding a contract to the highest rated firm, the contracting
officer may release that information and state that negotia-
tions will be undertaken with another (named) architect-
engineer firm. When an award has been made, the contract-
ing officer may release award information (see 5.401).

(b) Debriefings of successful and unsuccessful firms will
be held after final selection has taken place and will be con-
ducted, to the extent practicable, in accordance with 15.503,
15.506(b) through (f), 15.507(c), and 15.506(d)(2) through
(d)(5). Note that 15.506(d)(2) through (d)(5) do not apply to
architect-engineer contracts.

36.608 Liability for Government costs resulting from
design errorsor deficiencies.

Architect-engineer contractors shall be responsible for the
professiona quality, technical accuracy, and coordination of
all services required under their contracts. A firm may belia-
ble for Government costs resulting from errors or deficien-
ciesin designs furnished under its contract. Therefore, when
amodification to a construction contract is required because
of an error or deficiency in the services provided under an
architect-engineer contract, the contracting officer (with the
advice of technical personnel and legal counsel) shall con-
sider the extent to which the architect-engineer contractor
may be reasonably liable. The contracting officer shall
enforce the liability and collect the amount due, if the recov-
erable cost will exceed the administrative cost involved or is
otherwise in the Government’s interest. The contracting
officer shall include in the contract file awritten statement of
the reasons for the decision to recover or not to recover the
costs from the firm.

36.609 Contract clauses.

36.609-1 Design within funding limitations.

(@) The Government may reguire the architect-engineer
contractor to design the project so that construction costs
will not exceed a contractually specified dollar limit (fund-
ing limitation). If the price of construction proposed in
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Subpart 42.7—Indirect Cost Rates

42.700 Scope of subpart.

This subpart prescribes policies and procedures for estab-
lishing—

(a) Billing rates; and

(b) Final indirect cost rates.

42.701 Definition.

“Billing rate,” as used in this subpart, means an indirect
cost rate—

(1) Established temporarily for interim reimbursement
of incurred indirect costs; and

(2) Adjusted as necessary pending establishment of
final indirect cost rates.

42.702 Purpose.

(a) Establishing final indirect cost rates under this subpart
provides—

(1) Uniformity of approach with a contractor when
more than one contract or agency isinvolved;

(2) Economy of administration; and

(3) Timely settlement under cost-reimbursement
contracts.

(b) Establishing billing rates provides amethod for interim
reimbursement of indirect costs at estimated rates subject to
adjustment during contract performance and at the time the
final indirect cost rates are established.

42.703 General.

42.703-1 Policy.

(a) A single agency (see 42.705-1) shall be responsible for
establishing final indirect cost rates for each business unit.
Theserates shall bebinding on all agenciesand their contract-
ing offices, unless otherwise specifically prohibited by stat-
ute. An agency shall not perform an audit of indirect cost rates
when the contracting officer determines that the objectives of
the audit can reasonably be met by accepting the results of an
audit that was conducted by any other department or agency
of the Federal Government (10 U.S.C. 2313(d) and 41 U.S.C.
254d(d)).

(b) Billing rates and final indirect cost rates shall be used
in reimbursing indirect costs under cost-reimbursement con-
tracts and in determining progress payments under fixed-
price contracts.

(c) To ensure compliance with 10 U.S.C. 2324(a) and
41 U.S.C. 256(a)—

(1) Final indirect cost rates shall be used for contract
closeout for a business unit, unless the quick-closeout proce-
durein 42.708 is used. These final rates shall be binding for
all cost-reimbursement contracts at the business unit, subject
to any specific limitation in a contract or advance agreement;
and

(2) Established final indirect cost rates shall be used in
negotiating the final price of fixed-price incentive and fixed-
price redeterminable contracts and in other situations requir-
ing that indirect costs be settled before contract prices are
established, unless the quick-closeout procedurein 42.708 is
used.

42.703-2 Certificate of indirect costs.

(a) General. In accordance with 10 U.S.C. 2324(h) and
41 U.S.C. 256(h), a proposa shall not be accepted and no
agreement shall be made to establish final indirect cost rates
unless the costs have been certified by the contractor.

(b) Waiver of certification. (1) The agency head, or
designee, may waive the certification requirement when—

(i) It isdetermined to bein theinterest of the United
States; and

(i) Thereasonsfor the determination are put in writ-
ing and made available to the public.

(2) A waiver may be appropriate for a contract with—

(i) A foreign government or international organiza-
tion, such as a subsidiary body of the North Atlantic Treaty
Organization;

(ii) A state or local government subject to OMB
Circular A-87;

(iii) An educationa institution subject to OMB
Circular A-21; and

(iv) A nonprofit organization subject to OMB
Circular A-122.

(c) Failureto certify. (1) If the contractor has not certified
its proposal for final indirect cost rates and a waiver is not
appropriate, the contracting officer may unilaterally establish
therates.

(2) Rates established unilaterally should be—
(i) Based on audited historical dataor other available
data as long as unallowabl e costs are excluded; and
(ii) Set low enough to ensure that unallowable costs
will not be reimbursed.

(d) False certification. The contracting officer should con-
sult with legal counsel to determine appropriate action when a
contractor’s certificate of final indirect costs is thought to be
false.

(e) Penalties for unallowable costs. 10 U.S.C. 2324(a)
through (d) and 41 U.S.C. 256(a) through (d) prescribe pen-
alties for submission of unallowable costs in final indirect
cost rate proposals (see 42.709 for penalties and contracting
officer responsibilities).
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(f) Contract clause. (1) Except as provided in paragraph
(F)(2) of this subsection, the clause at 52.242-4, Certification
of Final Indirect Costs, shall be incorporated into all solicita-
tions and contracts which provide for establishment of final
indirect cost rates.

(2) The Department of Energy may provide an alternate
clause in its agency supplement for its Management and
Operating contracts.

42.704 Billing rates.

(a) The contracting officer (or cognizant Federal agency
official) or auditor responsible under 42.705 for establishing
thefinal indirect cost rates also shall be responsiblefor deter-
mining the billing rates.

(b) The contracting officer (or cognizant Federal agency
officia) or auditor shall establish billing rates on the basis of
information resulting from recent review, previous rate audits
or experience, or similar reliable data or experience of other
contracting activities. In establishing billing rates, the con-
tracting officer (or cognizant Federal agency official) or audi-
tor should ensure that the billing rates are as close as possible
to the final indirect cost rates anticipated for the contractor's
fiscal period, as adjusted for any unallowabl e costs. When the
contracting officer (or cognizant Federal agency official) or
auditor determines that the dollar value of contracts requiring
use of billing rates does not warrant submission of a detailed
billing rate proposal, the billing rates may be established by
making appropriate adjustments from the prior year'sindirect
cost experience to eliminate unallowable and nonrecurring
costs and to reflect new or changed conditions.

(c) Once established, hilling rates may be prospectively or
retroactively revised by mutual agreement of the contracting
officer (or cognizant Federal agency official) or auditor and
the contractor at either party's request, to prevent substantial
overpayment or underpayment. When agreement cannot be
reached, the billing rates may be unilaterally determined by
the contracting officer (or cognizant Federal agency official).

(d) The elements of indirect cost and the base or bases used
in computing billing rates shall not be construed as determi-
native of theindirect coststo be distributed or of the bases of
distribution to be used in the final settlement.

(e) When the contractor providesto the cognizant contract-
ing officer the certified final indirect cost rate proposal in
accordance with 42.705-1(b) or 42.705-2(b), the contractor
and the Government may mutually agree to revise billing
rates to reflect the proposed indirect cost rates, as approved
by the Government to reflect historically disallowed amounts
from prior years audits, until the proposal has been audited
and settled. The historical decrement will be determined by
either the cognizant contracting officer (42.705-1(b)) or the
cognizant auditor (42.705-2(b)).

42.7-2

42.705 Final indirect cost rates.

() Final indirect cost rates shall be established onthebasis
of —

(1) Contracting officer determination procedure (see
42.705-1), or
(2) Auditor determination procedure (see 42.705-2).

(b) Within 120 days (or longer period, if approved in writ-
ing by the contracting officer,) after settlement of the final
annual indirect cost ratesfor all yearsof aphysically complete
contract, the contractor must submit a completion invoice or
voucher reflecting the settled amounts and rates. To determine
whether aperiod longer than 120 daysis appropriate, the con-
tracting officer should consider whether there are extenuating
circumstances, such as the following:

(1) Pending closeout of subcontracts awaiting Govern-
ment audit.

(2) Pending contractor, subcontractor, or Government
claims.

(3) Delays in the disposition of Government property.

(4) Delays in contract reconciliation.

(5) Any other pertinent factors.

(c)(2) If the contractor fail sto submit acompletion invoice
or voucher within the time specified in paragraph (b) of this
section, the contracting officer may—

(i) Determine the amounts due to the contractor
under the contract; and
(i) Record this determination in aunilateral modifi-
cation to the contract.
(2) This contracting officer determination must be
issued as afinal decision in accordance with 33.211.

42.705-1 Contracting officer determination procedure.

(@) Applicability and responsibility. Contracting officer
determination shall be used for the following, with the indi-
cated cognizant contracting officer (or cognizant Federa
agency official) responsible for establishing the final indirect
cost rates:

(1) Business units of a multidivisional corporation
under the cognizance of a corporate administrative contract-
ing officer (see Subpart 42.6), with that officer responsiblefor
the determination, assisted, as required, by the administrative
contracting officers, assigned to the individual business units.
Negotiations may be conducted on a coordinated or central-
ized basis, depending upon the degree of centralization within
the contractor’s organi zation.

(2) Business units not under the cognizance of a corpo-
rate administrative contracting officer, but having a resident
administrative contracting officer (see 42.602), with that
officer responsible for the determination. For this purpose, a
nonresident administrative contracting officer is considered
asresident if at least 75 percent of the administrative contract-
ing officer’'stimeis devoted to a single contractor.
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(3) For business units not included in paragraph (a)(1)
or (8)(2) of this subsection, the contracting officer (or cogni-
zant Federal agency official) will determine whether therates
will be contracting officer or auditor determined.

(4) Educational ingtitutions (see 42.705-3).

(5) State and local governments (see 42.705-4).

(6) Nonprofit organizations other than educational and
state and local governments (see 42.705-5).

(b) Procedures. (1) In accordance with the Allowable Cost
and Payment clause at 52.216-7 or 52.216-13, the contractor
shall submit to the contracting officer (or cognizant Federal
agency official) and to the cognizant auditor a final indirect
cost rate proposal. The required content of the proposal and
supporting data will vary depending on such factors as busi-
nesstype, size, and accounting system capabilities. The con-
tractor, contracting officer, and auditor must work together to
make the proposal, audit, and negotiation process as efficient
aspossible. Accordingly, each contractor shall submit an ade-
guate proposal to the contracting officer (or cognizant Federal
agency official) and auditor within the 6-month period fol-
lowing the expiration of each of its fiscal years. Reasonable
extensions, for exceptional circumstances only, may be
requested in writing by the contractor and granted in writing
by the contracting officer. A contractor shall support its pro-
posal with adequate supporting data. For guidance on what
generally constitutes an adequate final indirect cost rate pro-
posal and supporting data, contractors should refer to the
Model Incurred Cost Proposal in Chapter 6 of the Defense
Contract Audit Agency Pamphlet No. 7641.90, Information
for Contractors, available via the Internet at http://
www.dcaa.mil.

(2) The auditor shall submit to the contracting officer
(or cognizant Federal agency official) an advisory audit report
identifying any relevant advance agreements or restrictive
terms of specific contracts.

(3) The contracting officer (or cognizant Federal
agency official) shall head the Government negotiating team,
which includes the cognizant auditor and technical or func-
tional personnel as required. Contracting offices having sig-
nificant dollar interest shall be invited to participate in the
negotiation and in the preliminary discussion of critical
issues. Individuals or offices that have provided a significant
input to the Government position should be invited to attend.

(4) The Government negotiating team shall develop a
negotiation position. Pursuant to 10 U.S.C. 2324(f) and
41 U.S.C. 256(f), the contracting officer shall—

(i) Not resolve any questioned costs until
obtaining—
(A) Adeguate documentation on the costs; and
(B) The contract auditor's opinion on the
allowability of the costs.
(ii) Whenever possible, invite the contract auditor to
serveasan advisor at any negotiation or meeting with the con-

tractor on the determination of the contractor's final indirect
cost rates.
(5) The cognizant contracting officer shall—

(i) Conduct negotiations;

(i) Prepare a written indirect cost rate agreement
conforming to the requirements of the contracts;

(iii) Prepare, sign, and placein the contractor genera
file (see 4.801(c)(3)) a negotiation memorandum covering—

(A) The disposition of significant matters in the
advisory audit report;

(B) Reconciliation of al costs questioned, with
identification of items and amounts allowed or disallowed in
thefinal settlement aswell asthe disposition of period costing
or alocability issues;

(C) Reasons why any recommendations of the
auditor or other Government advisors were not followed; and

(D) Identification of cost or pricing data
submitted during the negotiations and relied upon in reaching
a settlement; and

(iv) Distribute resulting documents in accordance
with 42.706.

(v) Notify the contractor of the individua costs
which were considered unallowable and the respective
amounts of the disallowance.

42.705-2 Auditor determination procedure.

(a) Applicability and responsibility. (1) The cognizant
Government auditor shall establish final indirect cost ratesfor
business units not covered in 42.705-1(a).

(2) In addition, auditor determination may be used for
business units that are covered in 42.705-1(a) when the con-
tracting officer (or cognizant Federal agency official) and
auditor agree that the indirect costs can be settled with little
difficulty and any of the following circumstances apply:

(i) The business unit has primarily fixed-price con-
tracts, with only minor involvement in cost-reimbursement
contracts.

(ii) The administrative cost of contracting officer
determination would exceed the expected benefits.

(iii) The business unit does not have a history of dis-
putes and there are few cost problems.

(iv) The contracting officer (or cognizant Federal
agency official) and auditor agree that specia circumstances
require auditor determination.

(b) Procedures. (1) The contractor shall submit to the cog-
nizant contracting officer (or cognizant Federal agency offi-
cia) and auditor a final indirect cost rate proposa in
accordance with 42.705-1(b)(1).

(2) Upon receipt of a proposal, the auditor shall—

(i) Audit the proposal and seek agreement on indi-
rect costs with the contractor;
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(ii) Prepare an indirect cost rate agreement conform-
ing to the requirements of the contracts. The agreement shall
be signed by the contractor and the auditor;

(iii) If agreement with the contractor is not reached,
forward the audit report to the contracting officer (or cogni-
zant Federal agency official) identified in the Directory of
Contract Administration Services Components (see 42.203),
who will then resolve the disagreement; and

(iv) Distribute resulting documents in accordance
with 42.706.

42.705-3 Educational institutions.

(a) General. (1) Postdetermined final indirect cost rates
shall be used in the settlement of indirect costs for all cost-
reimbursement contracts with educational institutions, unless
predetermined final indirect cost rates are authorized and used
(see paragraph (b) of this subsection).

(2) OMB Circular No. A-21, Cost Principlesfor Educa-
tional Ingtitutions, assigns each educational institution to a
single Government agency for the negotiation of indirect cost
rates and provides that those rates shall be accepted by all
Federal agencies. Cognizant Government agencies and edu-
cational institutionsarelisted in the Directory of Federal Con-
tract Audit Offices (see 42.103).

(3) The cognizant agency shall establish the billing
ratesand final indirect cost rates at the educational institution,
consistent with the requirements of thissubpart, Subpart 31.3,
and the OMB Circular. The agency shall follow the proce-
dures outlined in 42.705-1(b).

(4) If the cognizant agency isunableto reach agreement
with an ingtitution, the appeals system of the cognizant
agency shall be followed for resolution of the dispute.

(b) Predetermined final indirect cost rates. (1) Undercost-
reimbursement research and devel opment contracts with uni-
versities, colleges, or other educational institutions (41 U.S.C.
2543a), payment for reimbursable indirect costs may be made
onthebasisof predetermined final indirect cost rates. Thecog-
nizant agency is not required to establish predetermined rates,
but if they are established, their use must be extended to all the
institution’s Government contracts.

(2) In deciding whether the use of predetermined rates
would be appropriate for the educationa institution con-
cerned, the agency should consider both the stability of the
ingtitution’sindirect costsand bases over aperiod of yearsand
any anticipated changes in the amount of the direct and indi-
rect costs.

(3) Unlesstheir useis approved at alevel in the agency
(see paragraph (a)(2) of this subsection) higher than the con-
tracting officer, predetermined rates shall not be used when—

(i) There has been no recent audit of the indirect
COsts;

(ii) There have been frequent or wide fluctuationsin
the indirect cost rates and the bases over a period of years; or
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(iii) The estimated reimbursable costs for any indi-
vidual contract are expected to exceed $1 million annualy.

(4)(i) If predetermined rates are to be used and no rates
have been previoudly established for the institution’s current
fiscal year, the agency shall obtain from the institution a pro-
posal for predetermined rates.

(it) If the proposal is found to be generally accept-
able, the agency shall negotiate the predetermined rates with
the ingtitution. The rates should be based on an audit of the
institution’s costsfor the year immediately preceding the year
in which the rates are being negotiated. If thisisnot possible,
an earlier audit may be used, but appropriate steps should be
taken to identify and evaluate significant variations in costs
incurred or in bases used that may have a bearing on the rea-
sonableness of the proposed rates. However, in the case of
smaller contracts (e.g., $100,000 or less), an audit made at an
earlier date is acceptable if—

(A) There have been no significant changesin the
contractor’s organization; and

(B) It is reasonably apparent that another audit
would have little effect on the rates finally agreed upon and
the potential for overpayment of indirect cost is relatively
insignificant.

(5) If predetermined rates are used—

(i) The contracting officer shall include the negoti-
ated rates and bases in the contract Schedule; and

(if) See 16.307(i), which prescribes the clause at
52.216-15, Predetermined Indirect Cost Rates.

(6) Predetermined indirect cost rates shall be applicable
for a period of not more than four years. The agency shall
obtain the contractor’s proposal for new predetermined rates
sufficiently in advance so that the new rates, based on current
data, may be promptly negotiated near the beginning of the
new fiscal year or other period agreed to by the parties (see
paragraphs (b) and (d) of the clause at 52.216-15, Predeter-
mined Indirect Cost Rates).

(7) Contracting officers shall use billing rates estab-
lished by the agency to reimburse the contractor for work per-
formed during a period not covered by predetermined rates.

42.705-4 Sate and local gover nments.

OMB Circular No. A-87 concerning cost principles for
state and local governments (see Subpart 31.6) establishesthe
cognizant agency concept and procedures for determining a
cognizant agency for approving state and local government
indirect costs associated with federally-funded programs and
activities. The indirect cost rates negotiated by the cognizant
agency will be used by all Federal agencies that also award
contracts to these same state and local governments.

42.705-5 Nonprofit organizations other than educational
and state and local gover nments.
(See OMB Circular No. A-122))
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42.706 Distribution of documents.

(a) The contracting officer or auditor shall promptly dis-
tribute executed copies of the indirect cost rate agreement to
the contractor and to each affected contracting agency and
shall provide copies of the agreement for the contract files, in
accordance with the guidance for contract modifications in
Subpart 4.2, Contract Distribution.

(b) Copiesof the negotiation memorandum prepared under
contracting officer determination or audit report prepared
under auditor determination shall be furnished, as appropri-
ate, to the contracting offices and Government audit offices.

42.707 Cost-sharingratesand limitationson indirect cost
rates.

(a) Cost-sharing arrangements, when authorized, may call
for the contractor to participate in the costs of the contract by
accepting indirect cost rates lower than the anticipated actual
rates. In such cases, anegotiated indirect cost rate ceiling may
be incorporated into the contract for prospective application.
For cost sharing under research and development contracts,
see 35.003(b).

(b)(1) Other situations may make it prudent to provide a
final indirect cost rate ceiling in a contract. Examples of such
circumstances are when the proposed contractor—

(i) Is a new or recently reorganized company, and
thereis no past or recent record of incurred indirect costs;

(i) Has arecent record of arapidly increasing indi-
rect cost rate due to a declining volume of sales without a
commensurate decline in indirect expenses; or

(i) Seeks to enhance its competitive position in a
particular circumstance by basing its proposal onindirect cost
rates lower than those that may reasonably be expected to
occur during contract performance, thereby causing a cost
overrun.

(2) In such cases, an equitabl e ceiling covering thefinal
indirect cost rates may be negotiated and specified in the con-
tract.

(c) When ceiling provisions are utilized, the contract shall
also provide that—

(1) The Government will not be obligated to pay any
additional amount should the final indirect cost rates exceed
the negotiated ceiling rates, and

(2) Inthe event the final indirect cost rates are less than
the negotiated ceiling rates, the negotiated rates will be
reduced to conform with the lower rates.

42.708 Quick-closeout procedure.

(a) The contracting officer responsible for contract close-
out shall negotiate the settlement of indirect costs for a spe-
cific contract, in advance of the determination of final indirect
cost rates, if—

(1) The contract is physically complete;

(2) Theamount of unsettled indirect cost to be allocated
to the contract is relatively insignificant. Indirect cost
amounts will be considered insignificant when—

(i) Thetotal unsettled indirect cost to be allocated to
any one contract does not exceed $1,000,000; and

(i) Unless otherwise provided in agency procedures,
the cumulative unsettled indirect costs to be allocated to one
or more contracts in a single fisca year do not exceed
15 percent of the estimated, total unsettled indirect costs allo-
cable to cost-type contracts for that fiscal year. The contract-
ing officer may waive the 15 percent restriction based upon a
risk assessment that considers the contractor’s accounting,
estimating, and purchasing systems; other concerns of the
coghizant contract auditors; and any other pertinent informa-
tion; and

(3) Agreement can be reached on areasonabl e estimate
of alocable dollars.

(b) Determinations of final indirect costs under the quick-
closeout procedure provided for by the Allowable Cost and
Payment clause at 52.216-7 or 52.216-13 shall befinal for the
contract it covers and no adjustment shall be made to other
contracts for over- or under-recoveries of costs allocated or
allocable to the contract covered by the agreement.

(c) Indirect cost rates used in the quick closeout of a con-
tract shall not be considered a binding precedent when estab-
lishing the final indirect cost rates for other contracts.

42.709 Scope.

(@) Thissectionimplements 10 U.S.C. 2324(a) through (d)
and 41 U.S.C. 256(a) through (d). It covers the assessment of
penalties against contractors which include unallowable indi-
rect costsin—

(1) Final indirect cost rate proposals; or
(2) Thefinal statement of costsincurred or estimated to
be incurred under a fixed-price incentive contract.

(b) This section applies to al contracts in excess of
$500,000, except fixed-price contracts without cost incen-
tives or any firm-fixed-price contracts for the purchase of
commercia items.

42.709-1 General.
(a) The following penalties apply to contracts covered by
this section:

(2) If theindirect cost is expressly unallowable under a
cost principleinthe FAR, or an executive agency supplement
to the FAR, that defines the allowability of specific selected
costs, the penalty is equal to—

(i) The amount of the disallowed costs alocated to
contracts that are subject to this section for which an indirect
cost proposal has been submitted; plus

(ii) Interest on the paid portion, if any, of the
disallowance.
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(2) If the indirect cost was determined to be unallow-
able for that contractor before proposal submission, the pen-
alty is two times the amount in paragraph (a)(1)(i) of this
section.

(b) These penalties are in addition to other administrative,
civil, and criminal penalties provided by law.

(c) It is not necessary for unallowable costs to have been
paid to the contractor in order to assess a penalty.

42.709-2 Responsibilities.
(a) The cognizant contracting officer is responsible for—

(1) Determining whether the penalties in 42.709-1(a)
should be assessed;

(2) Determining whether such penaties should be
waived pursuant to 42.709-5; and

(3) Referring the matter to the appropriate criminal
investigative organization for review and for appropriate
coordination of remedies, if thereisevidence that the contrac-
tor knowingly submitted unallowable costs.

(b) The contract auditor, in the review and/or the determi-
nation of final indirect cost proposals for contracts subject to
this section, is responsible for—

(1) Recommending to the contracting officer which
costs may be unallowable and subject to the penalties in
42.709-1(a);

(2) Providing rationale and supporting documentation
for any recommendation; and

(3) Referring the matter to the appropriate criminal
investigative organization for review and for appropriate
coordination of remedies, if thereis evidence that the contrac-
tor knowingly submitted unallowable costs.

42.709-3 Assessing the penalty.
Unless awaiver is granted pursuant to 42.709-5, the cog-
nizant contracting officer shall—

(a) Assessthe penalty in 42.709-1(a)(1), when the submit-
ted cost is expressly unallowable under acost principlein the
FAR or an executive agency supplement that defines the
allowability of specific selected costs; or

(b) Assessthe penalty in 42.709-1(a)(2), when the submit-
ted cost was determined to be unallowabl e for that contractor
prior to submission of the proposal. Prior determinations of
unallowability may be evidenced by—

(1) A DCAA Form 1, Notice of Contract Costs Sus-
pended and/or Disapproved (see 48 CFR 242.705-2), or any
similar notice which the contractor elected not to appeal and
was not withdrawn by the cognizant Government agency;
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(2) A contracting officer final decision which was not
appealed;

(3) A prior executiveagency Board of Contract Appeals
or court decision involving the contractor, which upheld the
cost disallowance; or

(4) A determination or agreement of unallowability
under 31.201-6.

(c) Issue a final decision (see 33.211) which includes a
demand for payment of any penalty assessed under paragraph
(@) or (b) of this section. The letter shall state that the deter-
mination is a final decision under the Disputes clause of the
contract. (Demanding payment of the penalty isseparate from
demanding repayment of any paid portion of the disallowed
cost.)

42.709-4 Computing interest.

For 42.709-1(a)(1)(ii), compute interest on any paid por-
tion of the disallowed cost as follows:

(a) Consider the overpayment to have occurred, and inter-
est to have begun accumul ating, from the midpoint of the con-
tractor's fiscal year. Use an aternate equitable method if the
cost was not paid evenly over the fiscal year.

(b) Use the interest rate specified by the Secretary of the
Treasury pursuant to Pub. L. 92-41 (85 Stat. 97).

(c) Compute interest from the date of overpayment to the
date of the demand letter for payment of the penalty.

(d) Determine the paid portion of the disallowed costs in
consultation with the contract auditor.

42.709-5 Waiver of the penalty.

The cognizant contracting officer shall waive the penalties
at 42.709-1(a) when—

(a) The contractor withdraws the proposal before the Gov-
ernment formally initiates an audit of the proposal and the
contractor submits a revised proposal (an audit will be
deemed to be formally initiated when the Government pro-
vides the contractor with written notice, or holds an entrance
conference, indicating that audit work on aspecific final indi-
rect cost proposal has begun);

(b) The amount of the unallowable costs under the pro-
posal which are subject to the penalty is $10,000 or less (i.e.,
if the amount of expressly or previously determined unallow-
able costs which would be allocated to the contracts specified
in 42.709(b) is $10,000 or less); or

(c) The contractor demonstrates, to the cognizant contract-
ing officer's satisfaction, that—
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(2) It has established policies and personnel training
and an internal control and review system that provide assur-
ance that unallowabl e costs subject to penalties are precluded
from being included in the contractor's final indirect cost rate
proposals (e.g., the types of controls required for satisfactory
participation in the Department of Defense sponsored self-
governance programs, specific accounting controls over indi-
rect costs, compliance tests which demonstrate that the con-
trols are effective, and Government audits which have not
disclosed recurring instances of expressly unallowable costs);
and

(2) The unallowable costs subject to the penalty were
inadvertently incorporated into the proposdl; i.e., their inclu-

sion resulted from an unintentional error, notwithstanding the
exercise of due care.

42.709-6 Contract clause.

Use the clause at 52.242-3, Penalties for Unallowable
Costs, in all solicitations and contracts over $500,000 except
fixed-price contracts without cost incentives or any firm-
fixed-price contract for the purchase of commercia items.
Generally, covered contracts are those which contain one of
the clauses at 52.216-7, 52.216-13, 52.216-16, or 52.216-17,
or asimilar clause from an executive agency's supplement to
the FAR.
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Subpart 46.2—Contract Quality Requirements

46.201 General.

(a) The contracting officer shall include in the solicitation
and contract the appropriate quality requirements. The type
and extent of contract quality requirements needed depends
on the particular acquisition and may range from inspection
at time of acceptance to a requirement for the contractor’s
implementation of a comprehensive program for controlling
quality.

(b) Asfeasible, solicitations and contracts may providefor
alternative, but substantially equivalent, inspection methods
to obtain wide competition and low cost. The contracting
officer may also authorize contractor-recommended alterna-
tives when in the Government’s interest and approved by the
activity responsible for technical requirements.

(c) Although contracts generally make contractors respon-
sible for performing inspection before tendering supplies to
the Government, there are situations in which contracts will
provide for specialized inspections to be performed solely by
the Government. Among situations of this kind are—

(1) Teststhat require use of specialized test equipment
or facilities not ordinarily available in suppliers' plants or
commercial laboratories (e.g., ballistic testing of ammunition,
unusual environmental tests, and simulated servicetests); and

(2) Contracts that require Government testing for first
article approval (see Subpart 9.3).

(d) Except as otherwise specified by the contract, required
contractor testing may be performed in the contractor’s or
subcontractor’s laboratory or testing facility, or in any other
laboratory or testing facility acceptable to the Government.

46.202 Types of contract quality requirements.

Contract quality requirements fall into four general cate-
gories, depending on the extent of quality assurance needed
by the Government for the acquisition involved.

46.202-1 Contractsfor commercial items.

When acquiring commercial items (see Part 12), the
Government shall rely on contractors existing quality
assurance systems as a substitute for Government inspection
and testing before tender for acceptance unless customary
market practices for the commercial item being acquired
include in-process inspection. Any in-process inspection by
the Government shall be conducted in a manner consistent
with commercia practice.

46.202-2 Government
contractor.
(a) Except as specified in (b) of this section, the Govern-
ment shall rely on the contractor to accomplish all inspection

reliance on inspection by

and testing needed to ensurethat suppliesor servicesacquired
at or below the simplified acquisition threshold conform to
contract quality requirements before they are tendered to the
Government (see 46.301).

(b) The Government shall not rely on inspection by the
contractor if the contracting officer determines that the Gov-
ernment has a need to test the supplies or servicesin advance
of their tender for acceptance, or to pass judgment upon the
adequacy of the contractor’sinternal work processes. In mak-
ing the determination, the contracting officer shall consider—

(1) The nature of the supplies and services being pur-
chased and their intended use;

(2) The potential losses in the event of defects;

(3) The likelihood of uncontested replacement or cor-
rection of defective work; and

(4) The cost of detailed Government inspection.

46.202-3 Sandard inspection requirements.

(a) Standard inspection requirements are contained in the
clauses prescribed in 46.302 through 46.308, and 46.310, and
in the product and service specifications that are included in
solicitations and contracts.

(b) The clauses referred to in (a) of this section—

(1) Require the contractor to provide and maintain an
inspection system that is acceptabl e to the Government;

(2) Give the Government the right to make inspections
and testswhile work isin process; and

(3) Require the contractor to keep complete, and make
available to the Government, records of itsinspection work.

46.202-4 Higher-level contract quality requirements.

() Requiring compliance with higher-level quality stan-
dardsisappropriatein solicitations and contracts for complex
or critica items (see 46.203(b) and (c)) or when the technical
requirements of the contract require—

(1) Control of such things as work operations, in-pro-
cess controls, and inspection; or

(2) Attention to such factors as organi zation, planning,
work instructions, documentation control, and advanced
metrology.

(b) When the contracting officer, in consultation with
technical personnel, findsit isin the Government’sinterest to
require that higher-level quality standards be maintained, the
contracting officer shall use the clause prescribed at 46.311.
The contracting officer shall indicate in the clause which
higher-level quality standards will satisfy the Government’s
requirement. Examples of higher-level quality standards are
ISO 9001, 9002, or 9003; ANSI/ISO/ASQ Q9001-2000;

46.2-1
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ANSI/ASQC Q9001, Q9002, or Q9003; QS-9000; AS-9000;
ANSI/ASQC E4; and ANSI/ASME NQA-1.

46.203 Criteriafor use of contract quality requirements.

Theextent of contract quality requirements, including con-
tractor inspection, required under a contract shall usually be
based upon the classification of the contract item (supply or
service) as determined by its technical description, its com-
plexity, and the criticality of its application.

(a) Technical description. Contract items may be techni-
caly classified as—

(1) Commercial (described in commercial catalogs,
drawings, or industrial standards; see Part 2); or

(2) Military-Federal (described in Government draw-
ings and specifications).

46.2-2

(b) Complexity. (1) Complex items have quality character-
istics, not wholly visibleinthe enditem, for which contractual
conformance must be established progressively through pre-
cise measurements, tests, and controls applied during pur-
chasing, manufacturing, performance, assembly, and
functional operation either as an individual item or in con-
junction with other items.

(2) Noncomplex items have quality characteristics for
which simple measurement and test of the end item are suffi-
cient to determine conformance to contract requirements.

(c) Criticality. (1) A critical application of an itemis one
inwhich thefailure of theitem could injure personnel or jeop-
ardize a vital agency mission. A critical item may be either
peculiar, meaning it has only one application, or common,
meaning it has multiple applications.

(2) A noncritical application is any other application.
Noncritical items may also be either peculiar or common.
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48.103 Processing value engineering change proposals.

(a) Instructionsto the contractor for preparing aVECP and
submitting it to the Government are included in paragraphs
(c) and (d) of the value engineering clauses prescribed in Sub-
part 48.2. Upon receiving a VECP, the contracting officer or
other designated official shall promptly process and objec-
tively evaluate the VECP in accordance with agency proce-
dures and shall document the contract file with the rationale
for accepting or rejecting the VECP,

(b) The contracting officer is responsible for accepting or
rejecting the VECP within 45 days from its receipt by the
Government. If the Government will need more time to eval-
uatethe VVECR, the contracting officer shall notify the contrac-
tor promptly inwriting, giving the reasons and the anticipated
decision date. The contractor may withdraw, in whole or in
part, any VECP not accepted by the Government within the
period specified in the VECP. Any VECP may be approved,
in whole or in part, by a contract modification incorporating
the VECP. Until the effective date of the contract modifica-
tion, the contractor shall performinaccordance with the exist-
ing contract. If the Government accepts the VECP, but
properly rejects units subseguently delivered or does not
receive units on which a savings share was paid, the contrac-
tor shall reimburse the Government for the proportionate
share of these payments. If the VECPisnot accepted, the con-
tracting officer shall provide the contractor with prompt writ-
ten notification, explaining the reasons for rejection.

(c) The following Government decisions are unilateral
decisions made solely at the discretion of the Government:

(1) The decision to accept or reject a VECP.

(2) The determination of collateral costs or collateral
savings.

(3) Thedecision asto which of the sharing rates applies
when Alternate |1 of the clause at 52.248-1, Value Engineer-
ing, is used.

(4) The contracting officer’s determination of the dura-
tion of the sharing period and the contractor’s sharing rate.

48.104 Sharing arrangements.

48.104-1 Determining sharing period.

(@) Contracting officers must determine discrete sharing
periods for each VECP. If more than one VECP is incorpo-
rated into a contract, the sharing period for each VECP need
not be identical.

(b) The sharing period begins with acceptance of the first
unit incorporating the VECP. Except as provided in paragraph
(c) of this subsection, the end of the sharing period is a spe-
cific calendar date that is the later of—

(1) 36 to 60 consecutive months (set at the discretion
of the contracting officer for each VECP) after the first unit
affected by the VECP is accepted; or

(2) Thelast scheduled delivery date of an item affected
by the VECP under the instant contract delivery schedule in
effect at the time the VECP is accepted.

(c) For engineering-devel opment contracts and contracts
containing low-rate-initial-production or early production
units, the end of the sharing period is based not on a calendar
date, but on acceptance of a specified quantity of future con-
tract units. Thisquantity isthe number of units affected by the
VECP that are scheduled to be delivered over a period of
between 36 and 60 consecutive months (set at the discretion
of the contracting officer for each VECP) that spansthe high-
est planned production, based on planning and programming
or production documentation at the time the VECP is
accepted. The specified quantity begins with the first future
contract unit affected by the VECP and continues over con-
secutive deliveries until the sharing period ends at acceptance
of the last of the specified quantity of units.

(d) For contracts (other than those in paragraph (c) of this
subsection) for items requiring aprolonged production sched-
ule(e.g., ship construction, major system acquisition), theend
of the sharing period is determined according to paragraph (b)
of this subsection. Agencies may prescribe sharing of future
contract savings on all future contract units to be delivered
under contracts awarded within the sharing period for essen-
tially the sameitem, even if the scheduled delivery dateis out-
side the sharing period.

(FAC 2001-04) 48.1-3
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48.104-2 Sharing acquisition savings.

(a) Supply or service contracts. (1) The sharing base for
acquisition savings is the number of affected end items on
contracts of the contracting office accepting the VECP. The
sharing rates (Government/contractor) for net acquisition
savingsfor suppliesand services are based on the type of con-
tract, the value engineering clause or alternate used, and the
type of savings, as follows:

GOVERNMENT/CONTRACTOR SHARES OF NET
ACQUISITION SAVINGS
(Figuresin Percent)
SHARING AGREEMENT

PROGRAM
INCENTIVE REQUIREMENT
CONTRACT TYPE (\VOLUNTARY) (MANDATORY)
Concur- Concur-
rent and rent and
Instant | future | Instant | future
contract | contract | contract | contract
rate rate rate rate
Fixed-price (includes fixed- *50/50 | *50/50 | 75/25 | 75/25

price-award-fee; excludes other
fixed-price incentive contracts)

Incentive (fixed-price or cost) (**) *50/50 (**) 75125
(other than award fee)
Cost-reimbursement (includes  [***75/25[***75/25] 85/15 | 85/15

cost-plus-award-fee; excludes
other cost-type incentive
contracts)

* The contracting officer may increase the contractor’s sharing rate to as
high as 75 percent for each VECP. (See 48.102(g) (1) through (7).)

** Same sharing arrangement as the contract’s profit or fee adjustment
formula.

*** The contracting officer may increase the contractor’s sharing rate to as
high as 50 percent for each VECP. (See 48.102(g) (1) through (7).)

(2) Acquisition savings may be realized on the instant
contract, concurrent contracts, and future contracts. The con-
tractor is entitled to a percentage share (see paragraph (a)(1))
of any net acquisition savings. Net acquisition savings result
when thetotal of acquisition savings becomesgreater than the
total of Government costs and any negative instant contract
savings. This may occur on the instant contract or it may not
occur until reductions have been negotiated on concurrent
contracts or until future contract savings are calcul ated, either
through lump-sum payment or as each future contract is
awarded.

(i) When the instant contract is not an incentive con-
tract, the contractor's share of net acquisition savings is cal-
culated and paid each time such savings are redlized. This
may occur once, several times, or, in rare cases, not at all.

(ii) When the instant contract is an incentive con-
tract, the contractor sharesin instant contract savings through
the contract's incentive structure. In calculating acquisition
savings under incentive contracts, the contracting officer shall
add any negative instant contract savings to the target cost or

48.1-4

to the target price and ceiling price and then offset these neg-
ative instant contract savings and any Government costs
against concurrent and future contract savings.

(3) The contractor shares in the savings on all affected
units scheduled for delivery during the sharing period. The
contractor is responsible for maintaining, for 3 years after
final payment on the contract under which the VECP was
accepted, records adequate to identify the first delivered unit
incorporating the applicable VECP.

(4) Contractor shares of savings are paid through the
contract under which the VECP was accepted. On incentive
contracts, the contractor's share of concurrent and future con-
tract savings and of collateral savings shall be paid as a sepa-
rate firm-fixed-price contract lineitem on theinstant contract.

(5) Within 3 months after concurrent contracts have
been modified to reflect price reductions attributable to use of
the VECP, the contracting officer shall modify theinstant con-
tract to provide the contractor's share of savings.

(6) The contractor's share of future contract savings
may be paid as subsequent contracts are awarded or in alump-
sum payment at the time the VECP is accepted. The lump-
sum method may be used only if the contracting officer has
established that this is the best way to proceed and the con-
tractor agrees. The contracting officer ordinarily shall make
caculations as future contracts are awarded and, within
3 months after award, modify the instant contract to provide
the contractor's share of the savings. For future contract sav-
ings calculated under the optional lump-sum method, the
sharing base is an estimate of the number of items that the
contracting officer will purchase for delivery during the shar-
ing period. In deciding whether or not to use the more conve-
nient lump-sum method for an individua VECP the
contracting officer shall consider—

(i) The accuracy with which the number of itemsto
be delivered during the sharing period can be estimated and
the probability of actual production of the projected quantity;

(ii) The availability of funds for a lump-sum pay-
ment; and

(iii) The administrative expense of amending the
instant contract as future contracts are awarded.

(b) Construction contracts. Sharing on construction con-
tracts applies only to savings on the instant contract and to
collateral savings. The Government's share of savings is
determined by subtracting Government costs from instant
contract savings and multiplying the result by (1) 45 percent
for fixed-price contracts or (2) 75 percent for cost-reimburse-
ment contracts. Value engineering sharing does not apply to
incentive construction contracts.

48.104-3 Sharing collateral savings.

(a) The Government shares col lateral savingswith thecon-
tractor, unless the head of the contracting activity has deter-
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51.000 Scope of part.

This part prescribes policies and procedures for the use by
contractors of Government supply sources and interagency
fleet management system (IFMS) vehicles and related ser-
vices.

Subpart 51.1—Contractor Use of Gover nment
Supply Sources

51.100 Scope of subpart.

This subpart prescribes policies and proceduresfor the use
of Government supply sources (see 51.102(c)) by contractors.
In this subpart, the terms “contractors’ and *“contracts’
include “subcontractors’ and “subcontracts.”

51.101 Policy.

(a) If it isin the Government’s interest, and if supplies or
services required in the performance of a Government con-
tract are available from Government supply sources, contract-
ing officers may authorize contractors to use these sourcesin
performing—

(1) Government cost-reimbursement contracts;

(2) Other types of negotiated contractswhen the agency
determinesthat a substantial dollar portion of the contractor’s
contracts are of a Government cost-reimbursement nature; or

(3) A contract under the JavitsWagner-O'Day Act
(41 U.S.C. 46, et seq.) if:

(i) The nonprofit agency requesting use of the sup-
plies and servicesis providing a commodity or service to the
Federal Government, and

(if) The supplies or services received are directly
used in making or providing a commodity or service,
approved by the Committee for Purchase From People Who
Are Blind or Severely Disabled, to the Federal Government
(see Subpart 8.7).

(b) Contractors with fixed-price Government contracts
that require protection of security classified information may
acquire security equipment through GSA sources (see
41 CFR 101-26.507).

(c) Contracting officers shall authorize contractors pur-
chasing supply items for Government use that are available
from the Committeefor Purchasefrom PeopleWho AreBlind
or Severely Disabled (see Subpart 8.7) to purchase such items
from the Defense Logistics Agency (DLA), the General Ser-
vices Administration (GSA), and the Department of Veterans
Affairs(VA) if they are available from these agencies through
their distribution facilities. Mandatory supplies that are not
available from DLA/GSA/VA shall be ordered through the
appropriate central nonprofit agency (see 52.208-9(c)).

51.102 Authorization to use Government supply sources.
(a) Before issuing an authorization to a contractor to use
Government supply sources in accordance with 51.101(a) or

(b), the contracting officer shall place in the contract file a
written finding supporting issuance of the authorization. A
written finding is not required when authorizing use of Gov-
ernment supply sourcesin accordancewith 51.101(c). Except
for findings under 51.101(a)(3), the determination shall be
based on, but not limited to, considerations of the following
factors:

(1) The administrative cost of placing orders with Gov-
ernment supply sources and the program impact of delay fac-
tors, if any.

(2) The lower cost of items available through Govern-
ment supply sources.

(3) Suitahility of items available through Government
supply sources.

(4) Delivery factors such as cost and time.

(5) Recommendations of the contractor.

(b) Authorizations to subcontractors shall be issued
through, and with the approval of, the contractor.

(c) Upon deciding to authorize a contractor to use Govern-
ment supply sources, the contracting officer shall request, in
writing, as applicable—

(1) A FEDSTRIP activity address code, through the
agency’s central contact point for matters involving activity
address codes, from the:

General Services Administration
FCSI
Washington DC 20406

(2) A MILSTRIP activity address code from the appro-
priate Department of Defense (DOD) service point listed in
Section 1 of the Introduction to the DOD Activity Address
Directory;

(3) Approva for the contractor to use Department of
Veterans Affairs (VA) supply sources from the:

Deputy Assistant Secretary for Acquisition and Materiel
Management (Code 90)

Office of Acquisition and Materiel Management
Department of Veterans Affairs

810 Vermont Avenue NW

Washington DC 20420

(4) Approval for the contractor to acquire helium from
the:

Department of the Interior
Bureau of Land Management
Helium Field Operations
801 S. Fillmore Street
Amarillo TX 79101-3545

or
(5) Approval from the appropriate agency for the con-

tractor to use a Government supply source other than those

identified in paragraphs (c)(1) through (c)(4) of this section.

51.1-1
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(d) Each request made under paragraph (c) of this section
shall contain—

(1) The complete address(es) to which the contractor’s
mail, freight, and billing documents are to be directed;

(2) A copy of the contracting officer’s letter of authori-
zation to the contractor;

(3) The prime contract number(s); and

(4) The effective date and duration of each contract.

(e) In each authorization to the contractor, the contracting
officer—

(2) Shall cite the contract number(s) involved;

(2) Shal, when practicable, limit the period of the
authorization;

(3) Shall specify, as appropriate, that—

(i) When requisitioning from GSA or DOD, the con-
tractor shall use FEDSTRIP or MILSTRIP, as appropriate,
and include the activity address code assigned by GSA or
DOD;

(if) When requisitioning from the VA, the contractor
should use FEDSTRIP or MILSTRIP, as appropriate,
Optional Form 347, Order for Supplies or Services (see
53.302-347), or an agency-approved form; and

(iii) When placing ordersfor helium with the Bureau
of Land Management, the contractor shall reference the Fed-
eral contract number on the purchase order;

(4) May include any other limitations or conditions
deemed necessary. For example, the contracting officer
may—

(i) Authorize purchases from Government supply
sources of any overhead supplies, but no production supplies;

(if) Limit any authorization requirement to use Gov-
ernment sources to a specific dollar amount, thereby leaving
the contractor free to make smaller purchases from other
sources if so desired;

(iii) Restrict the authorization to certain facilities or
to specific contracts; or

(iv) Provide specifically if vesting of titleisto differ
from other property acquired or otherwise furnished by the
contractor for use under the contract; and

(5) Shall instruct the contractor to comply with the
applicable policies and procedures prescribed in this subpart.

(f) After issuing the authorization, the authorizing agency
shall be responsible for—

(2) Ensuring that contractors comply with the terms of
their authorizations and that supplies and services obtained
from Government supply sources are properly accounted for
and properly used;

(2) Any indebtedness incurred for supplies or services
and not satisfied by the contractor; and

(3) Submitting, in writing, to the appropriate Govern-
ment sources, address changes of the contractor and del etions
when contracts are completed or terminated.

51.1-2

51.103 Ordering from Gover nment supply sour ces.

(@) Contractors placing orders under Federal Supply
Schedules shall follow the terms of the applicable schedule
and authorization and include with each order—

(1) A copy of the authorization (unless acopy was pre-
viously furnished to the Federal Supply Schedule contractor);
and

(2) Thefollowing statement: This order is placed under
written authorization from dated . Inthe event
of any inconsistency between the terms and conditions of this
order and those of your Federal Supply Schedule contract, the
latter will govern.

(b) If a Federal Supply Schedule contractor refuses to
honor an order placed by a Government contractor under an
agency authorization, the contracting officer shall report the
circumstances to the:

General Services Administration
FCO
Washington DC 20406

(c) Contractors placing orders for Government stock
shall—

(1) Comply with the requirements of the contracting
officer’s authorization, using FEDSTRIP or MILSTRIP pro-
cedures, as appropriate;

(2) Use only the Government activity address code
obtained by the contracting officer in accordance with
51.102(e) along with the contractor's assigned access code,
when ordering from GSA Customer Supply Centers.

(3) Order only those items required in the performance
of their contracts.

51.104 Furnishing assistanceto contractors.

After receiving an activity address code, the contracting
officer will notify the appropriate GSA regional office or mil-
itary activity, which will contact the contractor and—

(@) Provide initial copies of ordering information and
instructions; and

(b) When necessary, assist the contractor in preparing and
submitting, as appropriate—

(1) Theinitial FEDSTRIP or MILSTRIP requisitions,
the Optional Form 347, or the agency-approved forms,

(2) A completed GSA Form 457, FSS Publications
Mailing List Application, so that the contractor will automat-
ically receive current copies of required publications; or

(3) A completed GSA Form 3525, Application for Cus-
tomer Supply Center Services and (Address Change).

51.105 Payment for shipments.

GSA, DOD, and VA will not forward bills to contractors
for supplies ordered from Government stock until after the
supplies have been shipped. Receipt of billing is sufficient
evidenceto establish contractor liability and to provideabasis
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tance of the evaluation factors, such as in descending order

of importance.]

Technical and past performance, when combined, are
[Contracting Officer state, in accordance with

FAR 15.304, the relative importance of all other evaluation

factors, when combined, when compared to price.]

(b) Options. The Government will evaluate offers for
award purposes by adding the total pricefor all optionsto the
total price for the basic requirement. The Government may
determine that an offer isunacceptableif the option pricesare
significantly unbalanced. Evaluation of options shall not
obligate the Government to exercise the option(s).

(c) A written notice of award or acceptance of an offer,
mailed or otherwise furnished to the successful offeror within
the time for acceptance specified in the offer, shall result in a
binding contract without further action by either party. Before
the offer's specified expiration time, the Government may
accept an offer (or part of an offer), whether or not there are
negotiations after its receipt, unless a written notice of with-
drawal is received before award.

(End of provision)

52.212-3 Offeror Representations and Certifications—
Commercial Items.
As prescribed in 12.301(b)(2), insert the following provi-
sion:

OFFEROR REPRESENTATIONS AND CERTIFICATIONS—
COMMERCIAL ITEMS (FeEB 2002)

(a) Definitions. Asused in this provision:

“Emerging small business’ means a small business con-
cern whose sizeis no greater than 50 percent of the numerical
size standard for the NAICS code designated.

“Forced or indentured child labor” means all work or ser-
vice—

(1) Exacted from any person under the age of 18 under
the menace of any penalty for its nonperformance and for
which the worker does not offer himself voluntarily; or

(2) Performed by any person under the age of 18 pursu-
ant to a contract the enforcement of which can be accom-
plished by process or penalties.

“Service-disabled veteran-owned small business con-
cern”—

(1) Means a small business concern—

(i) Not lessthan 51 percent of whichisowned by one
or more service-disabled veterans or, in the case of any pub-
licly owned business, not less than 51 percent of the stock of
whichisowned by one or more service-disabled veterans; and

(ii) The management and daily business operations
of which are controlled by one or more service-disabled vet-
erans or, in the case of a veteran with permanent and severe
disability, the spouse or permanent caregiver of such veteran.

(2) Service-disabled veteran means a veteran, as
defined in 38 U.S.C. 101(2), with a disability that is service-
connected, as defined in 38 U.S.C. 101(16).

“Small business concern” means a concern, including its
affiliates, that isindependently owned and operated, not dom-
inant in the field of operation in which it is bidding on Gov-
ernment contracts, and qualified asasmall business under the
criteriain 13 CFR part 121 and size standards in this solicita-
tion.

“Veteran-owned small business concern” means a small
business concern—

(2) Not less than 51 percent of which is owned by one
or more veterans (as defined at 38 U.S.C. 101(2)) or, in the
case of any publicly owned business, not lessthan 51 percent
of the stock of which is owned by one or more veterans; and

(2) The management and daily business operations of
which are controlled by one or more veterans.

“Women-owned business concern” means a concern
whichisat least 51 percent owned by one or more women; or
in the case of any publicly owned business, at least 51 percent
of itsstock is owned by one or more women; and whose man-
agement and daily business operations are controlled by one
or more women.

“Women-owned small business concern” means a small
business concern—

(1) That is at least 51 percent owned by one or more
women; or, in the case of any publicly owned business, at
least 51 percent of the stock of which is owned by one or
more women; and

(2) Whose management and daily business operations
are controlled by one or more women.

(b) Taxpayer Identification Number (TIN) (26 U.S.C.
6109, 31 U.SC. 7701). (Not applicable if the offeror is
required to provide this information to a central contractor
registration database to be eligible for award.)

(1) All offerors must submit theinformation requiredin
paragraphs (b)(3) through (b)(5) of this provision to comply
with debt collection reguirements of 31 U.S.C. 7701(c) and
3325(d), reporting requirements of 26 U.S.C. 6041, 6041A,
and 6050M, and implementing regulations issued by the
Internal Revenue Service (IRS).

(2) The TIN may be used by the Government to collect
and report on any delinquent amounts arising out of the off-
eror's relationship with the Government (31U.S.C.
7701(c)(3)). If theresulting contract issubject to the payment
reporting requirements described in FAR 4.904, the TIN pro-
vided hereunder may be matched with IRS records to verify
the accuracy of the offeror’s TIN.

(3) Taxpayer Identification Number (TIN).

0 TIN:
O TIN has been applied for.

O TIN isnot required because:
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O Offeror isanonresident alien, foreign corpora-
tion, or foreign partnership that does not have
income effectively connected with the conduct
of atrade or business in the United States and
does not have an office or place of business or a
fiscal paying agent in the United States,

O Offeror isan agency or instrumentality of afor-

eign government;

O Offeror isan agency or instrumentality of the

Federal Government.

(4) Type of organization.
O Sole proprietorship;
Partnership;
Corporate entity (not tax-exempt);
Corporate entity (tax-exempt);
Government entity (Federal, State, or local);
Foreign government;
International organization per 26 CFR 1.6049-4;
O Other

(5) Common parent.

O Offeror isnot owned or controlled by acommon
parent;

0 Nameand TIN of common parent:

Name

TIN .

(c) Offerors must complete the following representations
when the resulting contract is to be performed inside the
United States, its territories or possessions, Puerto Rico, the
Trust Territory of the Pacific Islands, or the District of Colum-
bia. Check al that apply.

(2) Small business concern. The offeror represents as
part of itsoffer that it O is, 0 isnot asmall business concern.

(2) eteran-owned small business concern. [Complete
only if the offeror represented itself as a small business con-
cern in paragraph (c)(1) of this provision.] The offeror rep-
resents as part of itsoffer that it [ is, O isnot aveteran-owned
small business concern.

(3) Service-disabled veteran-owned small business
concern. [Complete only if the offeror represented itself as a
veteran-owned small business concern in paragraph (c)(2) of
thisprovision.] The offeror represents as part of its offer that
it Ois, O isnot a service-disabled veteran-owned small busi-
ness concern.

(4) Small disadvantaged business concern. [Complete
only if the offeror represented itself as a small business con-
cernin paragraph (c)(1) of thisprovision.] The offeror repre-
sents, for general statistical purposes, that it O is, O ishot a

small disadvantaged business concern as defined in 13 CFR
124.1002.

[ Y [ |
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(5) Women-owned small business concern. [Complete
only if the offeror represented itself as a small business con-
cern in paragraph (c)(1) of this provision.] The offeror rep-
resentsthat it O is, O is not a women-owned small business
concern.

NoTE: Complete paragraphs (c)(6) and (c)(7) only if this
solicitation is expected to exceed the simplified acquisition
threshold.

(6) Women-owned business concern (other than small
business concern). [Complete only if the offeror is a women-
owned business concern and did not represent itself asa small
business concern in paragraph (c)(1) of this provision.] The
offeror represents that it [ is a women-owned business con-
cern.

(7) Tie bid priority for labor surplus area concerns. |If
thisisan invitation for bid, small business offerors may iden-
tify the labor surplus areas in which costs to be incurred on
account of manufacturing or production (by offeror or first-
tier subcontractors) amount to more than 50 percent of the
contract price:

(8) Small Business Size for the Small Business Com-
petitiveness Demonstration Program and for the Targeted
Industry Categories under the Small Business Competitive-
ness Demonstration Program. [Complete only if the offeror
hasrepresented itself to be a small business concern under the
size standards for this solicitation.]

(i) [Complete only for solicitations indicated in an
addendum as being set-aside for emerging small businesses
in one of the four designated industry groups (DIGs).] The
offeror represents as part of its offer that it 0 is, O is not an
emerging small business.

(ii) [Complete only for solicitations indicated in an
addendumasbeing for one of thetargeted industry categories
(TICs) or four designated industry groups (DIGs).] Offeror
represents as follows:

(A) Offeror's number of employees for the past
12 months (check the Employees column if size standard
stated in the solicitation is expressed in terms of number of
employees); or

(B) Offeror's average annual gross revenue for
thelast 3fiscal years (check the Average Annual Gross Num-
ber of Revenues column if size standard stated in the solicita-
tionis expressed in terms of annual receipts).

(Check one of the following):

Average Annual Gross

Number of Employees Revenues

__50o0r fewer __$1millionorless
51100 __$1,000,001—$2 million
_101—250 __$2,000,001—$3.5 million
__ 251—500 __$3,500,001—$5 million
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_ 501—750 __$5,000,001—$10 million
~ 751—1,000 __$10,000,001—$17 million
—_ Over 1,000 —_Over $17 million

(9) [Complete only if the solicitation containsthe clause
at FAR 52.219-23, Notice of Price Evaluation Adjustment for
Small Disadvantaged Business Concerns, or FAR 52.219-25,
Small Disadvantaged Business Participation Program—Dis-
advantaged Satus and Reporting, and the offeror desires a
benefit based on its disadvantaged status.]

(i) General. The offeror represents that either—

(A) It O is, O is not certified by the Small Busi-
ness Administration as a small disadvantaged business con-
cern and identified, on the date of this representation, as a
certified small disadvantaged business concern in the data-
base maintained by the Small Business Administration (PRO-
Net), and that no material changein disadvantaged ownership
and control has occurred sinceits certification, and, wherethe
concern is owned by one or more individual s claiming disad-
vantaged status, the net worth of each individual upon whom
the certification is based does not exceed $750,000 after tak-
ing into account the applicable exclusions set forth at 13 CFR
124.104(c)(2); or

(B) It O has, O has not submitted a completed
application to the Small Business Administration or a Private
Certifier to be certified as a small disadvantaged business
concern in accordance with 13 CFR 124, Subpart B, and a
decision on that application is pending, and that no material
change in disadvantaged ownership and control has occurred
since its application was submitted.

(ii) O Joint Ventures under the Price Evaluation
Adjustment for Small Disadvantaged Business Concerns.
The offeror represents, as part of itsoffer, that itisajoint ven-
ture that complies with the requirements in 13 CFR
124.1002(f) and that the representation in paragraph (c)(9)(i)
of thisprovision is accurate for the small disadvantaged busi-
ness concern that is participating in the joint venture. [The
offeror shall enter the name of the small disadvantaged busi-
ness concern that is participating in the joint ven-
ture: J

(d) Representations required to implement provisions of
Executive Order 11246—(1) Previous contracts and compli-
ance. The offeror represents that—

() It O has, O has not participated in a previous
contract or subcontract subject to the Equal Opportunity
clause of this solicitation; and

(i) It O has, O hasnot filed all required compliance
reports.

(2) Affirmative Action Compliance. The offeror repre-
sents that—

(i) It O has developed and has on file, O has not
developed and does not have on file, at each establishment,

affirmative action programs required by rules and regulations
of the Secretary of Labor (41 CFR parts 60-1 and 60-2), or

(it) 1t O has not previously had contracts subject to
the written affirmative action programs requirement of the
rules and regulations of the Secretary of Labor.

(e) Certification Regarding Paymentsto I nfluence Federal
Transactions (31 U.SC. 1352). (Appliesonly if the contract
is expected to exceed $100,000.) By submission of its offer,
the offeror certifiesto the best of its knowledge and belief that
no Federal appropriated funds have been paid or will be paid
to any person for influencing or attempting to influence an
officer or employee of any agency, aMember of Congress, an
officer or employee of Congress or an employee of aMember
of Congresson hisor her behalf in connection with the award
of any resultant contract.

(f) Buy American Act—Balance of Payments Program
Certificate. (Appliesonly if the clause at Federal Acquisition
Regulation (FAR) 52.225-1, Buy American Act—Balance of
Payments Program—Supplies, is included in this solicita-
tion.)

(1) The offeror certifies that each end product, except
those listed in paragraph (f)(2) of thisprovision, isadomestic
end product asdefined in the clause of thissolicitation entitled
“Buy American Act—Baance of Payments Program—Sup-
plies’ and that the offeror has considered components of
unknown origin to have been mined, produced, or manufac-
tured outside the United States. The offeror shall list as for-
eign end products those end products manufactured in the
United States that do not qualify as domestic end products.

(2) Foreign End Products:

Line Item No. Country of Origin

[List as necessary]

(3) The Government will evaluate offersin accordance
with the policies and procedures of FAR Part 25.

(9)(1) Buy American Act—North American Free Trade
Agreement—sraeli Trade Act—Balance of Payments Pro-
gram Certificate. (Applies only if the clause at FAR
52.225-3, Buy American Act—North American Free Trade
Agreement—Israeli Trade Act—Balance of Payments Pro-
gram, isincluded in this solicitation.)

(i) The offeror certifiesthat each end product, except
those listed in paragraph (g)(1)(ii) or (g)(1)(iii) of this provi-
sion, isadomestic end product as defined in the clause of this
solicitation entitled “Buy American Act—North American
Free Trade Agreement—Israeli Trade Act—Balance of Pay-
ments Program” and that the offeror has considered compo-
nents of unknown origin to have been mined, produced, or
manufactured outside the United States.
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(i) The offeror certifies that the following supplies
are NAFTA country end products or Israeli end products as
defined in the clause of this solicitation entitled “Buy Amer-
ican Act—North American Free Trade Agreement—Isragli
Trade Act—Balance of Payments Program”:

NAFTA Country or Israeli End Products:

Line Item No. Country of Origin

[List as necessary]

(iii) The offeror shal list those supplies that are for-
eign end products (other than those listed in paragraph
(9)(1)(ii) of this provision) as defined in the clause of this
solicitation entitled “Buy American Act—North American
Free Trade Agreement—Israeli Trade Act—Balance of Pay-
ments Program.” The offeror shall list as other foreign end
products those end products manufactured in the United
States that do not qualify as domestic end products.

Other Foreign End Products:

Line Item No. Country of Origin

[List as necessary]

(iv) The Government will evaluate offers in accor-
dance with the policies and procedures of FAR Part 25.

(2) Buy American Act—North American Free Trade
Agreements— sraeli Trade Act—Balance of Payments Pro-
gram Certificate, Alternate | (Feb 2000). If Alternate | to the
clause at FAR 52.225-3 isincluded in this solicitation, substi-
tute the following paragraph (g)(1)(ii) for paragraph (g)(2)(ii)
of the basic provision:

(9)(1)(ii) The offeror certifies that the following supplies
are Canadian end products as defined in the clause of this
solicitation entitled “Buy American Act—North American
Free Trade Agreement—Israeli Trade Act—Balance of Pay-
ments Program”:

Canadian End Products:

Line Item No.

[List as necessary]
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(3) Buy American Act—North American Free Trade
Agreements— sraeli Trade Act—Balance of Payments Pro-
gram Certificate, Alternate |1 (Feb 2000). If Alternate |l to
the clause at FAR 52.225-3 is included in this solicitation,
substitute the following paragraph (g)(1)(ii) for paragraph
(9)(1)(ii) of the basic provision:

(9)(1)(ii) The offeror certifies that the following supplies
are Canadian end products or Isragli end products as defined in
the clause of this solicitation entitled “Buy American Act—
North American Free Trade Agreement—Israeli Trade Act—
Balance of Payments Program”:

Canadian or Isragli End Products:

Line Item No. Country of Origin

[List as necessary]

(4) Trade Agreements Certificate. (Appliesonly if the
clauseat FAR 52.225-5, Trade Agreements, isincluded in this
solicitation.)

(i) The offeror certifiesthat each end product, except
those listed in paragraph (g)(4)(ii) of this provision, isaU.S.-
made, designated country, Caribbean Basin country, or
NAFTA country end product, as defined in the clause of this
solicitation entitled “ Trade Agreements.”

(i) The offeror shall list as other end products those
end products that are not U.S.-made, designated country,
Caribbean Basin country, or NAFTA country end products.

Other End Products:

Line Item No. Country of Origin

[List as necessary]

(iii) The Government will evaluate offers in accor-
dance with the policies and procedures of FAR Part 25. For
line items subject to the Trade Agreements Act, the Govern-
ment will evaluate offers of U.S.-made, designated country,
Caribbean Basin country, or NAFTA country end products
without regard to the restrictions of the Buy American Act or
the Balance of Payments Program. The Government will
consider for award only offers of U.S.-made, designated
country, Caribbean Basin country, or NAFTA country end
products unless the Contracting Officer determines that there
are no offersfor such products or that the offersfor such prod-
ucts are insufficient to fulfill the requirements of the solicita-
tion.
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(h) Certification Regarding Debarment, Suspension or
Ineligibility for Award (Executive Order 12549). (Applies
only if the contract value is expected to exceed the simplified
acquisition threshold.) The offeror certifies, to the best of its
knowledge and belief, that the offeror and/or any of its prin-
cipals—

() O Are, O are not presently debarred, suspended,
proposed for debarment, or declared ineligible for the award
of contracts by any Federal agency; and

(2) 0 Have, O have not, within athree-year period pre-
ceding this offer, been convicted of or had a civil judgment
rendered against them for: commission of fraud or acriminal
offense in connection with obtaining, attempting to obtain, or
performing a Federal, state or local government contract or
subcontract; violation of Federal or state antitrust statutes
relating to the submission of offers; or commission of embez-
zlement, theft, forgery, bribery, falsification or destruction of
records, making false statements, tax evasion, or receiving
stolen property; and

(3) O Are, 0 are not presently indicted for, or other-
wise criminally or civilly charged by a Government entity
with, commission of any of these offenses.

(i) Certification Regarding Knowledge of Child Labor for
Listed End Products (Executive Order 13126). [The Con-
tracting Officer must list in paragraph (i)(1) any end products
being acquired under this solicitation that areincluded in the
List of Products Requiring Contractor Certification as to
Forced or Indentured Child Labor, unless excluded at
22.1503(b).]

(1) Listed end products.

Listed End Product Listed Countries of Origin

(2) Certification. [If the Contracting Officer has iden-
tified end productsand countriesof originin paragraph (i)(1)
of thisprovision, then the offeror must certify to either (i)(2)(i)
or (i)(2)(ii) by checking the appropriate block.]

[ 1 (i) The offeror will not supply any end product
listed in paragraph (i)(1) of this provision that was mined,
produced, or manufactured in the corresponding country as
listed for that product.

[ ] (i) The offeror may supply an end product listed
in paragraph (i)(1) of thisprovision that was mined, produced,
or manufactured in the corresponding country as listed for
that product. Theofferor certifiesthat it hasmadeagoodfaith
effort to determine whether forced or indentured child labor
was used to mine, produce, or manufacture any such end
product furnished under this contract. On the basis of those

efforts, the offeror certifiesthat it is not aware of any such use
of child labor.

(End of provision)

Alternate | (Feb 2002). Asprescribedin 12.301(b)(2), add |
the following paragraph (c)(10) to the basic provision:

(10) (Complete if the offeror has represented itself as dis-
advantaged in paragraph (c)(4) or (c)(9) of this provision.)

[The offeror shall check the category in which its owner-
ship fallg]:

Black American.
Hispanic American.

Native American (American Indians, Eskimos,
Aleuts, or Native Hawaiians).

__Asian-Pacific American (persons with origins from
Burma, Thailand, Malaysia, Indonesia, Singapore, Brunei,
Japan, China, Taiwan, Laos, Cambodia(Kampuchea), Vietnam,
Korea, The Philippines, U.S. Trust Territory of the Pacific
Islands (Republic of Palau), Republic of the Marshall Islands,
Federated States of Micronesia, the Commonwesalth of the
Northern Mariana ldands, Guam, Samoa, Macao, Hong Kong,
Fiji, Tonga, Kiribati, Tuvalu, or Nauru).

Subcontinent Asian (Asian-Indian) American (per-
sons with origins from India, Pakistan, Bangladesh, Sri Lanka,
Bhutan, the Maldives Islands, or Nepal).

Individual/concern, other than one of the preceding.

Alternate 1l (Oct 2000). As prescribed in 12.301(b)(2),
add the following paragraph (c)(9)(iii) to the basic provision:
(iii) Address. The offeror representsthat its address [ is,
O isnot in aregion for which a small disadvantaged business
procurement mechanism is authorized and its address has not
changed since its certification as a small disadvantaged busi-
ness concern or submission of its application for certification.
The list of authorized small disadvantaged business procure-
ment mechanisms and regions is posted at http://
www.arnet.gov/References/ sdbadjustments.htm. The offeror
shall use the list in effect on the date of this solicitation.
“Address,” as used in this provision, means the address of the
offeror aslisted on the Small Business Administration’sregister
of small disadvantaged business concerns or the address on the
completed application that the concern has submitted to the
Small Business Administration or a Private Certifier in accor-
dance with 13 CFR part 124, subpart B. For joint ventures,
“address’ refersto the address of the small disadvantaged busi-
ness concern that is participating in the joint venture.
Alternate Il (Oct 2000). As prescribed in 12.301(b)(2),
add the following paragraph (c)(11) to the basic provision:
(11) HUBZone small business concern. [Complete only if
the offeror represented itself as a small business concern in
paragraph (c)(1) of this provision.] The offeror represents as
part of its offer that—

(i) It Ois, O isnot aHUBZone small business concern
listed, on the date of thisrepresentation, onthe List of Qualified
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HUBZone Small Business Concerns maintained by the Small
Business Administration, and no material change in ownership
and control, principal place of ownership, or HUBZone
employee percentage has occurred since it was certified by the
Small Business Administration in accordance with 13 CFR part
126; and

(i) It O is, O is not ajoint venture that complies with
the requirements of 13 CFR part 126, and the representation in
paragraph (c)(11)(i) of this provision is accurate for the HUB-
Zone small business concern or concerns that are participating
inthejoint venture. [The offeror shall enter the name or names
of the HUBZone small business concern or concerns that are
participating in thejoint venture: |
Each HUBZone small business concern participating in th
joint venture shall submit a separate signed copy of the HUB-
Zone representation.

52.212-4 Contract Terms and Conditions—Commercial
Items.
As prescribed in 12.301(b)(3), insert the following clause:

CONTRACT TERMS AND CONDITIONS—COMMERCIAL
ITEMS (FEB 2002)

(a) Inspection/Acceptance. The Contractor shall only ten-
der for acceptance those items that conform to the require-
ments of this contract. The Government reservestheright to
inspect or test any suppliesor servicesthat have been tendered
for acceptance. The Government may require repair or
replacement of nonconforming supplies or reperformance of
nonconforming services at no increase in contract price. The
Government must exercise its post-acceptance rights—

(1) Within areasonable time after the defect was dis-
covered or should have been discovered; and

(2) Before any substantial change occurs in the condi-
tion of the item, unless the change is due to the defect in the
item.

(b) Assignment. The Contractor or its assignee may assign
itsrightsto receive payment due as aresult of performance of
thiscontract to abank, trust company, or other financing insti-
tution, including any Federa lending agency in accordance
with the Assignment of Claims Act (31 U.S.C. 3727). How-
ever, when athird party makes payment (e.g., use of the Gov-
ernmentwide commercial purchase card), the Contractor may
not assign its rights to receive payment under this contract.

(c) Changes. Changes in the terms and conditions of this
contract may be made only by written agreement of the
parties.

(d) Disputes. This contract is subject to the Contract Dis-
putes Act of 1978, as amended (41 U.S.C. 601-613). Failure
of the parties to this contract to reach agreement on any
request for equitable adjustment, claim, appeal or action aris-
ing under or relating to this contract shall be a dispute to be
resolved in accordance with the clause at FAR 52.233-1, Dis-
putes, which is incorporated herein by reference. The Con-
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tractor shall proceed diligently with performance of this
contract, pending final resolution of any dispute arising under
the contract.

(e) Definitions. The clause at FAR 52.202-1, Definitions,
isincorporated herein by reference.

(f) Excusable delays. The Contractor shall be liable for
default unless nonperformance is caused by an occurrence
beyond the reasonable control of the Contractor and without
its fault or negligence such as, acts of God or the public
enemy, acts of the Government in either its sovereign or con-
tractua capacity, fires, floods, epidemics, quarantine restric-
tions, strikes, unusually severe weather, and delays of
common carriers. The Contractor shall notify the Contracting
Officer inwriting as soon asit is reasonably possible after the
commencement of any excusable delay, setting forth the full
particulars in connection therewith, shall remedy such occur-
rence with all reasonable dispatch, and shall promptly give
written notice to the Contracting Officer of the cessation of
such occurrence.

(g) Invoice. (1) The Contractor shall submit an original
invoice and three copies (or electronic invoice, if authorized)
to the address designated in the contract to receive invoices.
An invoice must include—

(i) Name and address of the Contractor;

(it) Invoice date and number;

(iii) Contract number, contract lineitem number and,
if applicable, the order number;

(iv) Description, quantity, unit of measure, unit price
and extended price of the items delivered;

(v) Shipping number and date of shipment, including
the bill of lading number and weight of shipment if shipped
on Government bill of lading;

(vi) Terms of any discount for prompt payment
offered;

(vii) Name and address of official to whom payment
isto be sent;

(viii) Name, title, and phone number of person to
notify in event of defective invoice; and

(ix) Taxpayer ldentification Number (TIN). The
Contractor shall include its TIN on the invoice only if
required elsewhere in this contract.

(x) Electronic funds transfer (EFT) banking infor-
mation.

(A) The Contractor shall include EFT banking
information on the invoice only if required elsewhere in this
contract.

(B) If EFT banking information isnot required to
be on the invoice, in order for the invoice to be a proper
invoice, the Contractor shall have submitted correct EFT
banking information in accordance with the applicable solic-
itation provision, contract clause (e.g., 52.232-33, Payment
by Electronic Funds Transfer—Central Contractor Registra-
tion, or 52.232-34, Payment by Electronic Funds Transfer—
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Other Than Central Contractor Registration), or applicable
agency procedures.

(C) EFT banking information is not required if
the Government waived the requirement to pay by EFT.

(2) Invoices will be handled in accordance with the
Prompt Payment Act (31 U.S.C. 3903) and Office of Manage-
ment and Budget (OMB) prompt payment regulations at 5
CFR part 1315.

(h) Patent indemnity. The Contractor shall indemnify the
Government and its officers, employees and agents against
liahility, including costs, for actual or alleged direct or con-
tributory infringement of, or inducement to infringe, any
United States or foreign patent, trademark or copyright, aris-
ing out of the performance of this contract, provided the Con-
tractor is reasonably notified of such claims and proceedings.

(i) Payment. Payment shall be made for items accepted by
the Government that have been delivered to the delivery des-
tinations set forth in this contract. The Government will make
payment in accordance with the Prompt Payment Act (31
U.S.C. 3903) and OM B prompt payment regulationsat 5 CFR
part 1315. In connection with any discount offered for early
payment, time shall be computed from the date of theinvoice.
For the purpose of computing the discount earned, payment
shall be considered to have been made on the date which
appears on the payment check or the specified payment date
if an electronic funds transfer payment is made.

()) Risk of loss. Unless the contract specifically provides
otherwise, risk of loss or damage to the supplies provided
under this contract shall remain with the Contractor until, and
shall passto the Government upon:

(1) Delivery of the suppliesto acarrier, if transportation
isf.o.b. origin; or

(2) Delivery of the supplies to the Government at the
destination specified in the contract, if transportation isf.o.b.
destination.

(K) Taxes. The contract price includes al applicable Fed-
eral, State, and local taxes and duties.

() Termination for the Government’s convenience. The
Government reserves the right to terminate this contract, or
any part hereof, for its sole convenience. Inthe event of such
termination, the Contractor shall immediately stop all work
hereunder and shall immediately cause any and all of its sup-
pliers and subcontractorsto cease work. Subject to the terms
of this contract, the Contractor shall be paid a percentage of
the contract price reflecting the percentage of the work per-
formed prior to the notice of termination, plus reasonable
charges the Contractor can demonstrate to the satisfaction of
the Government using its standard record keeping system,
have resulted from the termination. The Contractor shall not
be required to comply with the cost accounting standards or
contract cost principlesfor this purpose. This paragraph does
not give the Government any right to audit the Contractor’s
records. The Contractor shall not be paid for any work per-

formed or costs incurred which reasonably could have been
avoided.

(m) Termination for cause. The Government may termi-
nate this contract, or any part hereof, for cause in the event of
any default by the Contractor, or if the Contractor fails to
comply with any contract termsand conditions, or failsto pro-
vide the Government, upon request, with adequate assurances
of future performance. In the event of termination for cause,
the Government shall not be liable to the Contractor for any
amount for suppliesor services not accepted, and the Contrac-
tor shall beliableto the Government for any and all rightsand
remedies provided by law. If it is determined that the Gov-
ernment improperly terminated this contract for default, such
termination shall be deemed atermination for convenience.

(n) Title. Unless specified elsewherein this contract, title
to items furnished under this contract shall pass to the Gov-
ernment upon acceptance, regardless of when or where the
Government takes physical possession.

(o) Warranty. The Contractor warrantsand impliesthat the
items delivered hereunder are merchantable and fit for usefor
the particular purpose described in this contract.

(p) Limitation of liability. Except asotherwise provided by
an express warranty, the Contractor will not be liable to the
Government for consequential damages resulting from any
defect or deficienciesin accepted items.

(g) Other compliances. The Contractor shall comply with
al applicable Federal, State and local laws, executive orders,
rules and regul ations applicabl e to its performance under this
contract.

(r) Compliance with laws unique to Gover nment contracts.
The Contractor agrees to comply with 31 U.S.C. 1352 relat-
ing to limitations on the use of appropriated fundsto influence
certain Federal contracts; 18 U.S.C. 431 relating to officials
not to benefit; 40 U.S.C. 327, et seq., Contract Work Hours
and Safety Standards Act; 41 U.S.C. 51-58, Anti-Kickback
Act of 1986; 41 U.S.C. 265 and 10 U.S.C. 2409 relating to
whistleblower protections; 49 U.S.C. 40118, Fly American;
and 41 U.S.C. 423 relating to procurement integrity.

(s) Order of precedence. Any inconsistenciesin thissolic-
itation or contract shall be resolved by giving precedence in
the following order:

(1) The schedule of supplies/services.

(2) The Assignments, Disputes, Payments, Invoice,
Other Compliances, and Compliance with Laws Unique to
Government Contracts paragraphs of this clause.

(3) The clause at 52.212-5.

(4) Addenda to this solicitation or contract, including
any license agreements for computer software.

(5) Solicitation provisionsif thisisasolicitation.

(6) Other paragraphs of this clause.

(7) The Standard Form 1449.

(8) Other documents, exhibits, and attachments.
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(9) The specification.

(End of clause)

52.212-5 Contract Terms and Conditions Required to
Implement  Satutes or  Executive Orders—
Commercial Items.

As prescribed in 12.301(b)(4), insert the following clause:

CONTRACT TERMS AND CONDITIONS REQUIRED TO
IMPLEMENT STATUTES OR EXECUTIVE ORDERS—
CoMMERCIAL ITEMS (DEC 2001)

(8) The Contractor shall comply with the following FAR
clauses, which are incorporated in this contract by reference,
toimplement provisions of law or executive orders applicable
to acquisitions of commercial items:

(1) 52.222-3, Convict Labor (E.O. 11755).
(2) 52.233-3, Protest after Award (31 U.S.C. 3553).

(b) The Contractor shall comply with the FAR clausesin
this paragraph (b) that the Contracting Officer has indicated
as being incorporated in this contract by reference to imple-
ment provisions of law or Executive orders applicable to
acquisitions of commercia items or components:

[Contracting Officer must check as appropriate.]

__ (1) 52.203-6, Restrictions on Subcontractor Salesto
the Government, with Alternate |1 (41 U.S.C. 253g and
10 U.S.C. 2402).

__ (2) 52.219-3, Notice of Total HUBZone Small
Business Set-Aside (Jan 1999).

__(3) 52.219-4, Notice of Price Evaluation Preference
for HUBZone Small Business Concerns (Jan 1999) (if the
offeror electsto waivethe preference, it shall soindicateinits
offer).

__ (#()52.219-5, Very Small Business Set-Aside
(Pub. L. 103-403, section 304, Small Business Reauthoriza-
tion and Amendments Act of 1994).

__ (i) Alternate | to 52.219-5.
__(iii) Alternate Il to 52.219-5.

__ (5) 52.219-8, Utilization of Small
Concerns (15 U.S.C. 637 (d)(2) and (3)).

__(6) 52.219-9, Small Business Subcontracting Plan
(15 U.S.C. 637(d)(4)).

(7)) 52.219-14, Limitations on Subcontracting
(15 U.S.C. 637(a)(14)).

__ (8)(1)52.219-23, Notice of Price Evaluation Adjust-
ment for Small Disadvantaged Business Concerns (Pub. L.
103-355, section 7102, and 10 U.S.C. 2323) (if the offeror
elects to waive the adjustment, it shall so indicate in its
offer).

Business

__ (i) Alternate | of 52.219-23.
__(9) 52.219-25, Small Disadvantaged Business
Participation Program—Di sadvantaged Status and Reporting
(Pub. L. 103-355, section 7102, and 10 U.S.C. 2323).
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__ (10) 52.219-26, Small Disadvantaged Business
Participation Program—Incentive Subcontracting (Pub. L.
103-355, section 7102, and 10 U.S.C. 2323).

__(12) 52.222-21, Prohibition of Segregated Facilities
(Feb 1999)

__(12) 52.222-26, Equal Opportunity (E.O. 11246).

__ (13) 52.222-35, Equal Opportunity for Special
Disabled Veterans, Veterans of the Vietham Era, and Other
Eligible Veterans (38 U.S.C. 4212)

__ (14) 52.222-36, Affirmative Action for Workers
with Disabilities (29 U.S.C. 793).

__ (15) 52.222-37, Employment Reports on Special
Disabled Veterans, Veterans of the Vietham Era, and Other
Eligible Veterans (38 U.S.C. 4212).

__ (18) 52.222-19, Child Labor—Cooperation with
Authorities and Remedies (E.O. 13126).

_ (IN)(1)52.223-9, Estimate of Percentage of Recov-
ered Material Content for EPA-Designated Products
(42 U.S.C. 6962(c)(3)(A)(ii)).

__ (i) Alternate |
6962(i)(2)(C)).

__(18) 52.225-1, Buy American Act—Balance of
Payments Program—Supplies (41 U.S.C. 10a - 10d).

_ (19)(i)52.225-3, Buy American Act—North Ameri-
can Free Trade Agreement—Israeli Trade Act—Balance of
Payments Program (41 U.S.C. 10a - 10d, 19 U.S.C. 3301
note, 19 U.S.C. 2112 note).

__(ii) Alternate | of 52.225-3.
__(iii) Alternate |1 of 52.225-3.

__(20) 52.225-5, Trade Agreements (19 U.S.C. 2501,
et seq., 19 U.S.C. 3301 note).

_(21) 52.225-13, Redtriction on Certain Foreign
Purchases (E.O. 12722, 12724, 13059, 13067, 13121, and
13129).

_ (22) 52.225-15, Sanctioned European Union
Country End Products (E.O. 12849).

_ (23) 52.225-16, Sanctioned European Union
Country Services (E.O. 12849).

__ (24) 52.232-33, Payment by Electronic Funds
Transfer—Central Contractor Registration (31 U.S.C. 3332).

__ (25) 52.232-34, Payment by Electronic Funds
Transfer—Other than Central Contractor Registration
(31 U.S.C. 3332).

__(26) 52.232-36, Payment by Third Party (31 U.S.C.
3332).

__ (27 52.239-1, Privacy or Security Safeguards
(5U.S.C. 552a).

__ (28)(i)52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (46 U.S.C. 1241).

__(ii) Alternate | of 52.247-64.
(c) The Contractor shall comply with the FAR clausesin
this paragraph (c), applicable to commercia services, which
the Contracting Officer hasindicated as being incorporated in
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this contract by reference to implement provisions of law or
executive orders applicable to acquisitions of commercial
items or components:

[Contracting Officer check as appropriate.]

(1) 52.222-41, Service Contract Act of 1965, As
Amended (41 U.S.C. 351, et seq.).

_(2) 52.222-42, Statement of Equivalent Rates for
Federal Hires (29 U.S.C. 206 and 41 U.S.C. 351, et seq.).

_(3)52.222-43, Fair Labor Standards Act and Service
Contract Act—Price Adjustment (Multiple Year and Option
Contracts) (29 U.S.C. 206 and 41 U.S.C. 351, et seq.).

__(4)52.222-44, Fair Labor Standards Act and Service
Contract Act—Price Adjustment (29 U.S.C. 206 and
41 U.S.C. 351, et seq.).

__(5) 52.222-47, SCA Minimum Wages and Fringe
Benefits Applicable to Successor Contract Pursuant to
Predecessor Contractor Collective Bargaining Agreement
(CBA) (41 U.S.C. 351, et seq.).

(d) Comptroller General Examination of Record. The
Contractor shall comply with the provisions of this paragraph
(d) if this contract was awarded using other than sealed bid,
isin excess of the simplified acquisition threshold, and does
not contain the clause at 52.215-2, Audit and Records—
Negotiation.

(1) The Comptroller Genera of the United States, or an
authorized representative of the Comptroller General, shall
have access to and right to examine any of the Contractor’s
directly pertinent records involving transactions related to
this contract.

(2) The Contractor shall make available at its offices at
all reasonabletimestherecords, materials, and other evidence
for examination, audit, or reproduction, until 3 years after
final payment under this contract or for any shorter period
specified in FAR Subpart 4.7, Contractor Records Retention,
of the other clauses of this contract. If this contract is com-
pletely or partially terminated, the records relating to the work
terminated shall be made availablefor 3 years after any result-
ing final termination settlement. Records relating to appeals
under the disputes clause or to litigation or the settlement of
claims arising under or relating to this contract shall be made
available until such appeals, litigation, or claims are finaly
resolved.

(3) Asused in this clause, recordsinclude books, docu-
ments, accounting procedures and practices, and other data,
regardiess of type and regardless of form. This does not
requirethe Contractor to create or maintain any record that the
Contractor does not maintain in the ordinary course of busi-
ness or pursuant to aprovision of law.

(e) Notwithstanding the requirements of the clauses in
paragraphs (a), (b), (c) or (d) of this clause, the Contractor is
not required to include any FAR clause, other than those listed
below (and as may be required by an addenda to this para-
graph to establish the reasonabl eness of pricesunder Part 15),

in asubcontract for commercial items or commercial compo-
nents—

(2) 52.222-26, Equal Opportunity (E.O. 11246);

(2) 52.222-35, Equal Opportunity for Special Disabled
Veterans, Veterans of the Vietnam Era, and Other Eligible
Veterans (38 U.S.C. 4212);

(3) 52.222-36, Affirmative Action for Workers with
Disahilities (29 U.S.C. 793);

(4) 52.247-64, Preference for Privately-Owned U.S.
Flag Commercial Vessels (46 U.S.C. 1241) (flow down not
required for subcontracts awarded beginning May 1, 1996);
and

(5) 52.222-41, Service Contract Act of 1965, As
Amended (41 U.S.C. 351, et seq.).

(End of clause)

Alternate | (Feb 2000). As prescribed in 12.301(b)(4),
delete paragraph (d) from the basic clause, redesignate para-
graph (e) as paragraph (d), and revise the reference to “para-
graphs (a), (b), (c), or (d) of this clause” in the redesignated
paragraph (d) to read “paragraphs (a), (b), and (c) of this
clause’.

52.213-1 Fast Payment Procedure.
Asprescribed in 13.404, insert the following clause:

FAST PAYMENT PROCEDURE (FEB 1998)

(a) General. The Government will pay invoices based on
the Contractor's delivery to a post office or common carrier
(or, if shipped by other means, to the point of first receipt by
the Government).

(b) Responsihility for supplies. (1) Title to the supplies
passes to the Government upon delivery to—

(i) A post office or common carrier for shipment to
the specific destination; or

(ii) The point of first receipt by the Government, if
shipment is by means other than Postal Service or common
carrier.

(2) Notwithstanding any other provision of the contract,

order, or blanket purchase agreement, the Contractor shall—

(i) Assume all responsibility and risk of lossfor sup-
plies not received at destination, damaged in transit, or not
conforming to purchase requirements; and

(i) Replace, repair, or correct those supplies
promptly at the Contractor's expense, if instructed to do so by
the Contracting Officer within 180 days from the date title to
the supplies vests in the Government.

(c) Preparation of invoice. (1) Upon delivery to a post
office or common carrier (or, if shipped by other means, the
point of first receipt by the Government), the Contractor
shall—

(i) Prepare an invoice as provided in this contract,
order, or blanket purchase agreement; and
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(ii) Display prominently on the invoice “FAST
PAY.”

(2) If the purchase price excludes the cost of transpor-
tation, the Contractor shall enter the prepaid shipping cost on
the invoice as a separate item. The Contractor shall not
include the cost of parcel post insurance. |f transportation
charges are stated separately on the invoice, the Contractor
shall retain related paid freight bills or other transportation
billings paid separately for a period of 3 years and shall fur-
nish the bills to the Government upon request.

(3) If this contract, order, or blanket purchase agree-
ment requires the preparation of a receiving report, the Con-
tractor shall prepare the receiving report on the prescribed
form or, aternatively, shall include the following information
on theinvoice, in addition to that required in paragraph (c)(1)
of this clause:

(i) A statement in prominent letters “NO RECEIV-
ING REPORT PREPARED.”
(i) Shipment number.
(iif) Mode of shipment.
(iv) Atlineitem level—
(A) National stock number and/or manufacturer's
part number;
(B) Unit of measure;
(C) Ship-To Point;
(D) Mark-For Poaint, if in the contract; and
(E) FEDSTRIP/MILSTRIP document number, if
in the contract.

(4) If this contract, order, or blanket purchase agree-
ment does not require preparation of a receiving report on a
prescribed form, the Contractor shall include on the invoice
thefollowing information at the lineitem level, in addition to
that required in paragraph (c)(1) of this clause:

(i) Ship-To Point.

(ii) Mark-For Point.

(iii) FEDSTRIP/MILSTRIP document number, if in
the contract.

(5) Where areceiving report is not required, the Con-
tractor shall include a copy of theinvoice in each shipment.

(d) Certification of invoice. The Contractor certifies by
submitting an invoice to the Government that the supplies
being billed to the Government have been shipped or deliv-
ered in accordance with shipping instructions issued by the
ordering officer, in the quantities shown on the invoice, and
that the supplies are in the quantity and of the quality desig-
nated by the contract, order, or blanket purchase agreement.

(e) Fast pay container identification. The Contractor shall
mark all outer shipping containers “FAST PAY.”

(End of clause)

52.213-2 Invoices.
As prescribed in 13.302-5(b), insert the following clause:

52.2-36

INVOICES (APR 1984)

The Contractor’s invoices must be submitted before pay-
ment can be made. The Contractor will be paid on the basis
of the invoice, which must state—

(a) The starting and ending dates of the subscription deliv-
ery; and

(b) Either that orders have been placed in effect for the
addressees required, or that the orderswill be placed in effect
upon receipt of payment.

(End of clause)

52.213-3 Noticeto Supplier.
Asprescribed in 13.302-5(c), insert the following clause:

NOTICE TO SUPPLIER (APR 1984)

Thisis afirm order ONLY if your price does not exceed
the maximum line item or total price in the Schedule. Submit
invoices to the Contracting Officer. If you cannot perform in
exact accordance with this order, WITHHOLD PERFORMANCE,
and notify the Contracting Officer immediately, giving your
quotation.

(End of clause)

52.213-4 Termsand Conditions—Simplified Acquisitions
(Other Than Commercial Items).
As prescribed in 13.302-5(d), insert the following clause:

TERMS AND CONDITIONS—SIMPLIFIED ACQUISITIONS
(OTHER THAN COMMERCIAL ITEMS) (FEB 2002)

(a) The Contractor shall comply with the following Fed-
eral Acquisition Regulation (FAR) clauses that are incorpo-
rated by reference:

(1) The clauses listed below implement provisions of

law or Executive order:

(i) 52.222-3, Convict Labor (Auc 1996) (E.O.
11755).

(i) 52.225-13, Restrictions on Certain Foreign Pur-
chases (July 2000) (E.O.'s 12722, 12724, 13059, 13067,
13121, and 13129).

(iii) 52.233-3, Protest After Award (AUG 1996)
(3L U.S.C. 3553).

(2) Listed below are additional clauses that apply:

(i) 52.232-1, Payments (APR 1984).

(i) 52.232-8, Discounts for Prompt Payment (FEB
2002).

(iii) 52.232-11, Extras (APR 1984).

(iv) 52.232-25, Prompt Payment (FEB 2002).

(v) 52.233-1, Disputes (DEC 1998).

(vi) 52.244-6, Subcontracts for Commercial Items
(DEC 2001).

(vii) 52.253-1,
(JaN 1991).

Computer Generated Forms
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(b) The Contractor shall comply with the following FAR
clauses, incorporated by reference, unless the circumstances
do not apply:

(1) The clauses listed below implement provisions of
law or Executive order:

(i) 52.222-20, Walsh-Healey Public Contracts Act
(DEC 1996) (41 U.S.C. 35-45) (Applies to supply contracts
over $10,000 in the United States).

(i) 52.222-21, Prohibition of Segregated Facilities
(FEB 1999) (E.O. 11246) (Appliesto contracts over $10,000).

(iii) 52.222-26, Equal Opportunity (FEB 1999) (E.O.
11246) (Appliesto contracts over $10,000).

(iv) 52.222-35, Equal Opportunity for Specia Dis-
abled Veterans, Veterans of the Vietnam Era, and Other Eligi-
ble Veterans (DeEc 2001) (38 U.S.C. 4212) (Applies to
contracts of $25,000 or more).

(v) 52.222-36, Affirmative Action for Workers with
Disabilities (JUNE 1998) (29 U.S.C. 793) (Applies to con-
tracts over $10,000).

(vi) 52.222-37, Employment Reports on Specia
Disabled Veterans, Veterans of the Vietnam Era, and Other
Eligible Veterans (DECc 2001) (38 U.S.C. 4212) (Applies to
contracts of $25,000 or more).

(vii) 52.222-41, Service Contract Act of 1965, As
Amended (MAY 1989) (41 U.S.C. 351, et seq.) (Applies to
service contracts over $2,500).

(viii) 52.222-19, Child Labor—Cooperation with
Authoritiesand Remedies (Dec 2001) (E.O. 13126). (Applies
to contracts for supplies exceeding the micro-purchase
threshold.)

(ix) 52.223-5, Pollution Prevention and Right-to-
Know Information (APR 1998) (E.O. 12856) (Appliesto ser-
vices performed on Federal facilities).

(x) 52.225-1, Buy American Act—Balance of Pay-
ments Program—Supplies (FEB 2000) (41 U.S.C. 10a - 10d)
(Applies to contracts for supplies, and to contracts for ser-
vices involving the furnishing of supplies, for use within the
United Statesif the value of the supply contract or supply por-
tion of a service contract exceeds the micro-purchase thresh-
old and the acquisition—

(A) Isset aside for small business concerns; or
(B) Cannot be set aside for small business con-
cerns (see 19.502-2), and does not exceed $25,000).

(xi) 52.232-33, Payment by Electronic Funds Trans-
fer—Central Contractor Registration (May 1999). (Applies
when the payment will be made by electronic funds transfer
(EFT) and the payment office usesthe Central Contractor Reg-
istration (CCR) databaseasitssourceof EFT information.)

(xii) 52.232-34, Payment by Electronic Funds
Transfer—Other than Central Contractor Registration
(May 1999). (Applies when the payment will be made by
EFT and the payment office does not use the CCR database
asits source of EFT information.)

(xiii) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (June 2000) (46 U.S.C. 1241).
(Applies to supplies transported by ocean vessels.)

(2) Listed below are additional clauses that may apply:

(i) 52.209-6, Protecting the Government's Interest
When Subcontracting with Contractors Debarred, Sus-
pended, or Proposed for Debarment (JuLy 1995) (Appliesto
contracts over $25,000).

(ii) 52.211-17, Delivery of Excess Quantities
(SePT 1989) (Appliesto fixed-price supplies).

(iii) 52.247-29, F.o.b. Origin (JUNE 1988) (Applies
to suppliesif delivery isf.o.b. origin).

(iv) 52.247-34, F.o.b. Destination (Nov 1991)
(Appliesto suppliesif delivery isf.o.b. destination).

(c) FAR 52.252-2, Clauses Incorporated by Reference
(FEB 1998). This contract incorporates one or more clauses
by reference, with the same force and effect as if they were
givenin full text. Upon request, the Contracting Officer will
make their full text available. Also, the full text of a clause
may be accessed electronically at this/these address(es):

[Insert one or more Internet addresses)

(d) Inspection/Acceptance. The Contractor shall tender for
acceptance only those items that conform to the requirements
of thiscontract. The Government reservestheright to inspect
or test any supplies or services that have been tendered for
acceptance. The Government may require repair or replace-
ment of nonconforming supplies or reperformance of noncon-
forming services at no increase in contract price. The
Government must exercise its postacceptance rights—

(1) Within areasonable period of time after the defect
was discovered or should have been discovered; and

(2) Before any substantial change occurs in the condi-
tion of the item, unless the change is due to the defect in the
item.

(e) Excusable delays. The Contractor shall be liable for
default unless nonperformance is caused by an occurrence
beyond the reasonable control of the Contractor and without
its fault or negligence, such as acts of God or the public
enemy, acts of the Government in either its sovereign or con-
tractua capacity, fires, floods, epidemics, quarantine restric-
tions, strikes, unusualy severe weather, and delays of
common carriers. The Contractor shall notify the Contracting
Officer inwriting as soon asit is reasonably possible after the
commencement of any excusable delay, setting forth the full
particularsin connection therewith, shall remedy such occur-
rence with al reasonable dispatch, and shall promptly give
written notice to the Contracting Officer of the cessation of
such occurrence.

(f) Termination for the Government's convenience. The
Government reserves the right to terminate this contract, or
any part hereof, for its sole convenience. Inthe event of such

52.2-37



52.213-4

FEDERAL ACQUISITION REGULATION

termination, the Contractor shall immediately stop all work
hereunder and shall immediately cause any and all of its sup-
pliers and subcontractorsto cease work. Subject to the terms
of this contract, the Contractor shall be paid a percentage of
the contract price reflecting the percentage of the work per-
formed prior to the notice of termination, plus reasonable
chargesthat the Contractor can demonstrate to the satisfaction
of the Government, using its standard record keeping system,
have resulted from the termination. The Contractor shall not
be required to comply with the cost accounting standards or
contract cost principlesfor this purpose. This paragraph does
not give the Government any right to audit the Contractor's
records. The Contractor shall not be paid for any work per-
formed or costs incurred that reasonably could have been
avoided.

52.2-38 (FAC 2001-04)

(g) Termination for cause. The Government may termi-
nate this contract, or any part hereof, for cause in the event of
any default by the Contractor, or if the Contractor fails to
comply with any contract termsand conditions, or failsto pro-
vide the Government, upon request, with adequate assurances
of future performance. In the event of termination for cause,
the Government shall not be liable to the Contractor for any
amount for suppliesor services not accepted, and the Contrac-
tor shall beliableto the Government for any and all rightsand
remedies provided by law. If it is determined that the Gov-
ernment improperly terminated this contract for default, such
termination shall be deemed a termination for convenience.

(h) Warranty. The Contractor warrantsand impliesthat the
itemsdelivered hereunder are merchantable and fit for usefor
the particular purpose described in this contract.

(End of clause)
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(C) Direct labor;
(D) Direct travel;
(E) Other direct in-house costs; and

(F) Properly alocable and allowable indirect
costs, as shown in the records maintained by the Contractor
for purposes of obtaining reimbursement under Government
contracts; and

(iif) The amount of financing payments that have
been paid by cash, check, or other forms of payment to sub-
contractors.

(2) Accrued costs of Contractor contributions under
employee pension plans shall be excluded until actually paid
unless—

(i) The Contractor’s practice is to make contribu-
tionsto the retirement fund quarterly or more frequently; and

(i) The contribution does not remain unpaid 30 days
after the end of the applicable quarter or shorter payment
period (any contribution remaining unpaid shall be excluded
from the Contractor’s indirect costs for payment purposes).

(3) Notwithstanding the audit and adjustment of
invoices or vouchers under paragraph (g) of this clause,
allowable indirect costs under this contract shall be obtained
by applying indirect cost rates established in accordance with
paragraph (d) of this clause.

(4) Any statementsin specificationsor other documents
incorporated in this contract by reference designating perfor-
mance of services or furnishing of materials at the Contrac-
tor's expense or at no cost to the Government shall be
disregarded for purposes of cost-reimbursement under this
clause.

(c) Small business concerns. A small business concern
may receive more frequent payments than every 2 weeks.

(d) Final indirect cost rates. (1) Final annual indirect cost
rates and the appropriate bases shall be established in accor-
dance with Subpart 42.7 of the Federal Acquisition Regula-
tion (FAR) in effect for the period covered by theindirect cost
rate proposal.

(2)(i) The Contractor shall submit an adequate final
indirect cost rate proposal to the Contracting Officer (or cog-
nizant Federa agency officia) and auditor within the
6-month period following the expiration of each of its fiscal
years. Reasonable extensions, for exceptional circumstances
only, may be requested in writing by the Contractor and
granted in writing by the Contracting Officer. The Contractor
shall support its proposal with adequate supporting data.

(ii) The proposed rates shall be based on the Con-
tractor's actual cost experience for that period. The appropri-
ate Government representative and the Contractor shall
establish the final indirect cost rates as promptly as practical
after receipt of the Contractor's proposal.

(3) The Contractor and the appropriate Government
representative shall execute a written understanding setting
forth the final indirect cost rates. The understanding shall
specify (i) the agreed-upon final annual indirect cost rates, (ii)
the bases to which the rates apply, (iii) the periods for which
the rates apply, (iv) any specific indirect cost items treated as
direct costs in the settlement, and (v) the affected contract
and/or subcontract, identifying any with advance agreements
or special terms and the applicable rates. The understanding
shall not change any monetary ceiling, contract obligation, or
specific cost allowance or disallowance provided for in this
contract. The understanding is incorporated into this contract
upon execution.

(4) Failure by the partiesto agree on afinal annual indi-
rect cost rate shall be adispute within the meaning of the Dis-
putes clause.

(5) Within 120 days (or longer period if approved in
writing by the Contracting Officer) after settlement of the
final annual indirect cost rates for all years of a physically
complete contract, the Contractor shall submit a completion
invoice or voucher to reflect the settled amounts and rates.

(6)(i) If the Contractor fails to submit a completion
invoice or voucher within the time specified in paragraph
(d)(5) of this clause, the Contracting Officer may—

(A) Determine the amounts due to the Contractor
under the contract; and

(B) Record this determination in a unilateral
modification to the contract.

(ii) This determination constitutes the final decision
of the Contracting Officer in accordance with the Disputes
clause.

(e) Billing rates. Until final annual indirect cost rates are
established for any period, the Government shall reimburse
the Contractor at billing rates established by the Contracting
Officer or by an authorized representative (the cognizant
auditor), subject to adjustment when the final rates are estab-
lished. These billing rates—

(2) Shall be the anticipated final rates; and

(2) May be prospectively or retroactively revised by
mutual agreement, at either party’s request, to prevent sub-
stantial overpayment or underpayment.

(f) Quick-closeout procedures. Quick-closeout procedures
are applicable when the conditionsin FAR 42.708(a) are sat-
isfied.

(9) Audit. At any time or times before final payment, the
Contracting Officer may have the Contractor’s invoices or
vouchers and statements of cost audited. Any payment may
be—

(1) Reduced by amounts found by the Contracting
Officer not to constitute allowable costs; or

(2) Adjusted for prior overpayments or underpayments.
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(h) Final payment. (1) Upon approval of a completion
invoice or voucher submitted by the Contractor in accordance
with paragraph (d)(5) of this clause, and upon the Contrac-
tor’s compliance with all terms of this contract, the Govern-
ment shall promptly pay any balance of allowable costs and
that part of the fee (if any) not previously paid.

(2) The Contractor shall pay to the Government any
refunds, rebates, credits, or other amounts (including interest,
if any) accruing to or received by the Contractor or any
assignee under this contract, to the extent that those amounts
are properly allocable to costs for which the Contractor has
been reimbursed by the Government. Reasonable expenses
incurred by the Contractor for securing refunds, rebates, cred-
its, or other amounts shall be allowable costs if approved by
the Contracting Officer. Before final payment under this con-
tract, the Contractor and each assignee whose assignment is
in effect at the time of fina payment shall execute and
deliver—

(i) An assignment to the Government, in form and
substance satisfactory to the Contracting Officer, of refunds,
rebates, credits, or other amounts (including interest, if any)
properly allocable to costs for which the Contractor has been
reimbursed by the Government under this contract; and

(i) A release discharging the Government, its offic-
ers, agents, and employees from all liabilities, obligations,
and claims arising out of or under this contract, except—

(A) Specified claims stated in exact amounts, or
in estimated amounts when the exact amounts are not known;

(B) Claims (including reasonable incidental
expenses) based upon liabilities of the Contractor to third par-
tiesarising out of the performance of this contract; provided,
that the claims are not known to the Contractor on the date of
the execution of the release, and that the Contractor gives
notice of the claims in writing to the Contracting Officer
within 6 years following the release date or notice of final
payment date, whichever is earlier; and

(C) Claimsfor reimbursement of costs, including
reasonable incidental expenses, incurred by the Contractor
under the patent clauses of this contract, excluding, however,
any expenses arising from the Contractor’s indemnification
of the Government against patent liability.

(End of clause)

Alternate | (Feb 1997). As prescribed in 16.307(a)(2),
substitute the following paragraph (b)(1)(iii) for paragraph
(b)(2)(iii) of the basic clause:

(iii) The amount of progress and other payments to the
Contractor’s subcontractors that either have been paid, or that
the Contractor is required to pay pursuant to the clause of this
contract entitled “ Prompt Payment for Construction Contracts.”
Payments shall be made by cash, check, or other form of pay-
ment to the Contractor’s subcontractors under similar cost stan-
dards.

52.2-68

52.216-8 Fixed Fee.
Asprescribed in 16.307(b), insert the following clause:

Fixep Fee (MAR 1997)

(a) The Government shall pay the Contractor for perform-
ing this contract the fixed fee specified in the Schedule.

(b) Payment of the fixed fee shall be made as specified in
the Schedule; provided that after payment of 85 percent of the
fixed fee, the Contracting Officer may withhold further pay-
ment of fee until areserve is set aside in an amount that the
Contracting Officer considers necessary to protect the Gov-
ernment’s interest. This reserve shall not exceed 15 percent
of thetotal fixed fee or $100,000, whichever isless. TheCon-
tracting Officer shall release 75 percent of all fee withholds
under this contract after receipt of the certified final indirect
cost rate proposal covering the year of physical completion of
this contract, provided the Contractor has satisfied all other
contract termsand conditions, including the submission of the
final patent and royalty reports, and is not delinquent in sub-
mitting final vouchers on prior years' settlements. The Con-
tracting Officer may release up to 90 percent of the fee
withholds under this contract based on the Contractor’s past
performance related to the submission and settlement of final
indirect cost rate proposals.

(End of clause)

52.216-9 Fixed Fee—Construction.
As prescribed in 16.307(c), insert the following clause:

FiXED FEE—CONSTRUCTION (MAR 1997)

(a) The Government shall pay to the Contractor for per-
forming this contract the fixed fee specified in the Schedule.

(b) Payment of the fixed fee shall be made in installments
based upon the percentage of completion of thework as deter-
mined from estimates submitted to and approved by the Con-
tracting Officer, but subject to the withholding provisions of
paragraph (c) of this section.

(c) After the payment of 85 percent of the fixed fee, the
Contracting Officer may withhold further payment of fee
until areserveis set aside in an amount that the Contracting
Officer considers necessary to protect the Government’s
interest. Thisreserve shall not exceed 15 percent of the total
fixed fee or $100,000, whichever is less. The Contracting
Officer shall release 75 percent of all fee withholds under this
contract after receipt of the certified final indirect cost rate
proposal covering theyear of physical completion of thiscon-
tract, provided the Contractor has satisfied al other contract
terms and conditions, including the submission of the final
patent and royalty reports, and is not delinquent in submitting
final vouchers on prior years' settlements. The Contracting
Officer may release up to 90 percent of the fee withholds
under this contract based on the Contractor’s past perfor-
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mance related to the submission and settlement of final indi-
rect cost rate proposals.

(End of clause)

52.216-10 Incentive Fee.
As prescribed in 16.307(d), insert the following clause:

INCENTIVE FEE (MAR 1997)

(a) General. The Government shall pay the Contractor for
performing this contract a fee determined as provided in this
contract.

(b) Target cost and target fee. The target cost and target
fee specified in the Schedule are subject to adjustment if the
contract is modified in accordance with paragraph (d) of this
clause.

(1) “Target cost,” as used in this contract, means the
estimated cost of this contract asinitially negotiated, adjusted
in accordance with paragraph (d) of this clause.

(2) “Target fee,” as used in this contract, means the fee
initially negotiated on the assumption that this contract would
be performed for a cost equal to the estimated cost initially
negotiated, adjusted in accordance with paragraph (d) of this
clause.

(c) Withholding of payment. Normally, the Government
shall pay the fee to the Contractor as specified in the Sched-
ule. However, when the Contracting Officer considers that
performance or cost indicates that the Contractor will not
achieve target, the Government shall pay on the basis of an
appropriate lesser fee. When the Contractor demonstrates
that performance or cost clearly indicates that the Contractor
will earn afee significantly above the target fee, the Govern-
ment may, at the sole discretion of the Contracting Officer,
pay on the basis of an appropriate higher fee. After payment
of 85 percent of the applicable fee, the Contracting Officer
may withhold further payment of fee until a reserve is set
asidein an amount that the Contracting Officer considers nec-
essary to protect the Government’sinterest. Thisreserveshall
not exceed 15 percent of the applicable fee or $100,000,
whichever is less. The Contracting Officer shall release
75 percent of al feewithholdsunder thiscontract after receipt
of the certified final indirect cost rate proposal covering the
year of physical completion of this contract, provided the
Contractor has satisfied all other contract terms and condi-
tions, including the submission of thefina patent and royalty
reports, and is not delinquent in submitting final vouchers on
prior years settlements. The Contracting Officer may release
up to 90 percent of the fee withholds under this contract based
on the Contractor’s past performance related to the submis-
sion and settlement of final indirect cost rate proposals.

(d) Equitable adjustments. When the work under this con-
tract isincreased or decreased by a modification to this con-
tract or when any equitable adjustment in the target cost is
authorized under any other clause, equitable adjustments in

the target cost, target fee, minimum fee, and maximum fee, as
appropriate, shall be stated in a supplemental agreement to
this contract.

(e) Fee payable. (1) The fee payable under this contract
shall be the target fee increased by [Contracting
Officer insert Contractor’s participation] centsfor every dol-
lar that the total allowable cost is less than the target cost or
decreased by [Contracting Officer insert Contrac-
tor’s participation] cents for every dollar that the total allow-
able cost exceeds the target cost. In no event shall the fee be
greater than [Contracting Officer insert per-
centage] percent or lessthan [Contract-
ing Officer insert percentage] percent of the target cost.

(2) The fee shall be subject to adjustment, to the extent
provided in paragraph (d) of this clause, and within the mini-
mum and maximum fee limitationsin paragraph (€)(1) of this
clause, when thetotal allowable costisincreased or decreased
as a consequence of —

(i) Payments made under assignments; or

(i) Claims excepted from the release as required by
paragraph (h)(2) of the Allowable Cost and Payment clause.

(3) If this contract is terminated in its entirety, the por-
tion of thetarget fee payable shall not be subject to anincrease
or decrease as provided in this paragraph. The termination
shall be accomplished in accordance with other applicable
clauses of this contract.

(4) For the purpose of fee adjustment, “total allowable
cost” shall not include allowable costs arising out of —

(i) Any of the causes covered by the Excusable
Delays clause to the extent that they are beyond the control
and without the fault or negligence of the Contractor or any
subcontractor;

(if) The taking effect, after negotiating the target
cost, of a statute, court decision, written ruling, or regulation
that results in the Contractor’s being required to pay or bear
the burden of any tax or duty or rate increase in atax or duty;

(iii) Any direct cost attributed to the Contractor’s
involvement in litigation as required by the Contracting
Officer pursuant to aclause of thiscontract, including furnish-
ing evidence and information requested pursuant to the
Notice and Assistance Regarding Patent and Copyright
Infringement clause;

(iv) The purchase and maintenance of additional
insurance not in the target cost and required by the Contract-
ing Officer, or claimsfor reimbursement for liabilitiesto third
persons pursuant to the Insurance Liability to Third Persons
clause;

(v) Any claim, loss, or damage resulting from arisk
for which the Contractor has been relieved of liability by the
Government Property clause; or

(vi) Any claim, loss, or damage resulting from arisk
defined in the contract as unusually hazardous or as a nuclear
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risk and against which the Government has expressy agreed
to indemnify the Contractor.

(5) All other allowable costs are included in “total
allowable cost” for fee adjustment in accordance with this
paragraph (€), unless otherwise specifically provided in this
contract.

(f) Contract modification. Thetotal allowable cost and the
adj usted fee determined as provided in thisclause shall beevi-
denced by a modification to this contract signed by the Con-
tractor and Contracting Officer.

(9) Inconsistencies. In the event of any language inconsis-
tencies between this clause and provisioning documents or
Government options under this contract, compensation for
spare parts or other supplies and services ordered under such
documents shall be determined in accordance with this clause.

(End of clause)

52.216-11 Cost Contract—No Fee.

As prescribed in 16.307(€), insert the clause in solicita
tions and contracts when a cost-reimbursement contract is
contemplated that provides no fee and is not a cost-sharing
contract or afacilities contract. This clause may be modified
by substituting “$10,000” in lieu of “$100,000" as the maxi-
mum reserve in paragraph (b) if the Contractor is a nonprofit
organization.

Cost CONTRACT—NO FEE (APR 1984)

(a) The Government shall not pay the Contractor a fee for
performing this contract.

(b) After payment of 80 percent of thetotal estimated cost
shown in the Schedule, the Contracting Officer may withhold
further payment of allowable cost until areserve is set aside
in an amount that the Contracting Officer considers necessary
to protect the Government’s interest. This reserve shall not
exceed one percent of the total estimated cost shown in the
Schedule or $100,000, whichever is less.

(End of clause)

Alternate | (Apr 1984). In a contract for research and
development with an educational institution or a nonprofit
organization, for which the Contracting Officer has deter-
mined that withholding of a portion of allowable costsis not
required, delete paragraph (b) of the basic clause.

52.216-12 Cost-Sharing Contract—No Fee.

As prescribed in 16.307(f), insert the following clause in
solicitations and contracts when a cost-sharing contract (other
than afacilities contract) is contemplated. This clause may be
modified by substituting “$10,000” in lieu of “$100,000" as
the maximum reserve in paragraph (b) if the contract is with
a nonprofit organization.

52.2-70 (FAC 2001-04)

CoST SHARING CONTRACT—NO FEE (APR 1984)

(a) The Government shall not pay to the Contractor a fee
for performing this contract.

(b) After paying 80 percent of the Government’s share of
the total estimated cost of performance shown in the Sched-
ule, the Contracting Officer may withhold further payment of
allowable cost until areserveisset asidein an amount that the
Contracting Officer considers necessary to protect the Gov-
ernment’s interest. This reserve shall not exceed one percent
of the Government’s share of the total estimated cost shown
in the Schedule or $100,000, whichever is less.

(End of clause)

Alternate | (Apr 1984). In a contract for research and
development with an educational ingtitution, for which the
contracting officer has determined that withholding of a por-
tion of allowable cost is not required, delete paragraph (b) of
the basic clause.

52.216-13 Allowable Cost and Payment—Facilities.
As prescribed in 16.307(g), insert the following clause:

ALLOWABLE COST AND PAYMENT—FACILITIES
(FeB 2002)

(a) General. (1) For the performance of any work, duty, or
obligation specified in this contract to be at Government
expense, the Government shall pay the Contractor all allow-
able costs as determined by the Contracting Officer in accor-
dance with the contract terms and section 31.106 of the
Federal Acquisition Regulation (FAR) in effect on the con-
tract date.

(2) Except as otherwise specifically provided in this
contract, the failure of this contract to provide for reimburse-
ment does not preclude the Contractor from including, as part
of the price or cost under any other Government contract or
subcontract, an alocable portion of the costsincurred for any
work, duty, or obligation performed under this contract, but
not reimbursable under it.

(b) Invoicing. (1) The Government will make paymentsto
the Contractor when regquested once each month. The Con-
tractor may submit to an authorized representative of the Con-
tracting Officer, in such form and reasonable detail as the
representative may require, an invoice or voucher supported
by a statement of the claimed alowable cost for the perfor-
mance of this contract.

(2) Contract financing payments are not subject to the
interest penalty provisions of the Prompt Payment Act.
Interim payments made prior to the final payment under the
contract are contract financing payments, except interim pay-
ments if this contract contains Alternate | to the clause at
52.232-25.
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(3) The designated payment office will make interim
paymentsfor contract financing on the [Contract-
ing Officer insert day as prescribed by agency head; if not
prescribed, insert "30th"] day after the designated billing
officereceives a proper payment request. In the event that the
Government requires an audit or other review of a specific
payment request to ensure compliance with the terms and
conditions of the contract, the designated payment office is
not compelled to make payment by the specified due date.

(c) Negotiated indirect costs. Notwithstanding the audit
and adjustment of invoices or vouchers under paragraph (f) of
this clause, allowable indirect costs under this contract shall
be obtained by applying final indirect cost rates established as
follows:

(1) Final annual indirect cost rates and the appropriate
bases shall be established in accordance with Subpart 42.7 of
the FAR in effect for the period covered by the indirect cost
rate proposal.

(2)(i) The Contractor shall submit an adequate final
indirect cost rate proposal to the Contracting Officer (or cog-

nizant Federal agency official) and auditor within the
6-month period following the expiration of each of its fiscal
years. Reasonable extensions, for exceptional circumstances
only, may be requested in writing by the Contractor and
granted in writing by the Contracting Officer. The Contractor
shall support its proposal with adequate supporting data.

(if) The proposed rates shall be based on the Con-
tractor's actual cost experience for that period. The appropri-
ate Government representative and the Contractor shall
establish the final indirect cost rates as promptly as practical
after receipt of the Contractor's proposal.

(3) The Contractor and the appropriate Government
representative shall execute a written understanding setting
forth the final indirect cost rates. The understanding shall
specify (i) the agreed-upon final annual indirect cost rates, (ii)
the bases to which the rates apply, (iii) the periods for which
the rates apply, (iv) any specific indirect cost items treated as
direct costs in the settlement, and (v) the affected contract
and/or subcontract, identifying any with advance agreements
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(2) To furnish the supplies or services set forth in the
contract according to the specifications and the terms and
conditions by subcontracting with the Offeror who has been
determined an eligible concern pursuant to the provisions of
section 8(a) of the Small Business Act, as amended
(15 U.S.C. 637(a)).

(2) Except for novation agreements and advance pay-
ments, delegates to the [insert name of contracting
activity] the responsibility for administering the contract with
complete authority to take any action on behalf of the Gov-
ernment under the terms and conditions of the contract; pro-
vided, however that the contracting agency shall give advance
notice to the SBA before it issues a final notice terminating
the right of the subcontractor to proceed with further perfor-
mance, either in whole or in part, under the contract.

(3) That paymentsto be made under the contract will be
made directly to the subcontractor by the contracting activity.

(4) To notify the [insert name of con-
tracting agency] Contracting Officer immediately upon noti-
fication by the subcontractor that the owner or owners upon
whom 8(a) eligibility was based plan to relinquish ownership
or control of the concern.

(5) That the subcontractor awarded a subcontract here-
under shall have theright of appeal from decisions of the cog-
nizant Contracting Officer under the “ Disputes’ clause of the
subcontract.

(b) The offeror/subcontractor agrees and acknowledges
that it will, for and on behalf of the SBA, fulfill and perform
all of the requirements of the contract.

(c) The offeror/subcontractor agrees that it will not sub-
contract the performance of any of the requirements of this
subcontract to any lower tier subcontractor without the prior
written approval of the SBA and the cognizant Contracting
Officer of the [insert name of contracting
agency].

(End of clause)

52.219-18 Notification of Competition Limited to Eligible
8(a) Concerns.
As prescribed in 19.811-3(d), insert the following clause:

NOTIFICATION OF COMPETITION LIMITED TO ELIGIBLE
8(A) CONCERNS (JUNE 1999)

(a) Offers are solicited only from small business concerns
expressly certified by the Small Business Administration
(SBA) for participation in the SBA's 8(a) Program and which
meet the following criteria at the time of submission of
offer—

(1) The Offeror isin conformance with the 8(a) support
limitation set forth in its approved business plan; and

(2) The Offeror is in conformance with the Business
Activity Targets set forth in its approved business plan or any
remedial action directed by the SBA.

(b) By submission of its offer, the Offeror represents that
it meets al of the criteria set forth in paragraph (a) of this
clause.

(c) Any award resulting from this solicitation will be made
to the Small Business Administration, which will subcontract
performance to the successful 8(a) offeror selected through
the evaluation criteria set forth in this solicitation.

(d)(1) Agreement. A small business concern submitting an
offer initsown name agreesto furnish, in performing the con-
tract, only end items manufactured or produced by small busi-
ness concernsin the United States. Theterm “United States’
includesitsterritories and possessions, the Commonweal th of
Puerto Rico, the trust territory of the Pacific Idlands, and the
District of Columbia. If this procurement is processed under
simplified acquisition procedures and the total amount of this
contract does not exceed $25,000, a small business concern
may furnish the product of any domestic firm. Thisparagraph
does not apply in connection with construction or service con-
tracts.

(2) The [insert name of SBA's contrac-
tor] will notify the [insert name of contracting
agency] Contracting Officer in writing immediately upon
entering an agreement (either oral or written) to transfer all or
part of its stock or other ownership interest to any other party.

(End of clause)

Alternate | (Nov 1989). If the competition isto be limited
to 8(a) concerns within one or more specific SBA regions or
districts, add the following paragraph (a)(4) to paragraph (a)
of the clause:

(4) The offeror's approved business plan is on the file and
serviced by [Contracting Officer completes by
inserting the appropriate SBA District and/or Regional
Office(s) as identified by the SBA].

Alternate 1l (Dec 1996). When the acquisition is for a
product in a class for which the Small Business Administra-
tion has determined that there are no small business manufac-
turers or processors in the Federal market in accordance with
19.502-2(c), delete paragraph (d)(1).

52.219-19 Small Business Concer n Representation for the
Small Business Competitiveness Demonstration
Program.

As prescribed in 19.1007(a), insert the following provi-
sion:

SMALL BUSINESS CONCERN REPRESENTATION FOR THE
SMALL BUSINESS COMPETITIVENESS DEMONSTRATION
PrROGRAM (OcT 2000)

(a) Definition. “Emerging small business’” as used in this
solicitation, means a small business concern whose sizeisno
greater than 50 percent of the numerical size standard appli-
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cable to the North American Industry Classification System
(NAICYS) code assigned to a contracting opportunity.

(b) [Complete only if the Offeror has represented itself
under the provision at 52.219-1 as a small business concern
under the size standards of this solicitation.] The Offeror [
is, O is not an emerging small business.

(c) [Complete only if the Offeror isa small business or an
emerging small business, indicating itssizerange.] Offeror's
number of employees for the past 12 months [check this col-
umn if size standard stated in solicitation isexpressedinterms
of number of employees] or Offeror's average annual gross
revenue for the last 3 fiscal years [check this column if size
standard stated in solicitation is expressed in terms of annual
receipts]. [Check one of the following.]

NO. OF EMPLOYEES AVG. ANNUAL GROSS REVENUES

__ 500rfewer _ $1millionorless

__ 51 -100 ___$1,000,001 - $2 million
_101-250 __$2,000,001 - $3.5 million
__251-500 __$3,500,001 - $5 million
__ 501-750 ___$5,000,001 - $10 million
__751-1,000 ___$10,000,001 - $17 million
__ Over 1,000 __ Over $17 million

(End of provision)

52.219-20 Notice of Emerging Small Business Set-Aside.

As prescribed in 19.1007(b), insert the following provi-
sion:

NOTICE OF EMERGING SMALL BUSINESS SET-ASIDE
(JAN 1991)

Offers or quotations under this acquisition are solicited
from emerging small business concernsonly. Offersthat are
not from an emerging small business shall not be considered
and shall be rejected.

(End of provision)

52.219-21 Small Business Size Representation for
Targeted Industry Categories under the Small
Business Competitiveness Demonstration Program.

| As prescribed in 19.1008(c), insert the following provi-

sion:

SMALL BUSINESS SIZE REPRESENTATION FOR TARGETED
INDUSTRY CATEGORIES UNDER THE SMALL BUSINESS
COMPETITIVENESS DEMONSTRATION PROGRAM
(MAY 1999)

[Complete only if the Offeror has represented itself under
the provision at 52.219-1 as a small business concern under
the size standards of this solicitation.]

52.2-96

Offeror's number of employees for the past 12 months
[check this column if size standard stated in solicitation is
expressed in terms of number of employees] or Offeror's aver-
age annual grossrevenuefor thelast 3 fiscal years[check this
column if size standard stated in solicitation is expressed in
terms of annual receipts]. [Check one of the following.]

NoO. OF EMPLOYEES AVG. ANNUAL GROSS REVENUES

_____B0orfewer ____ $1millionorless

_ 51-100 ~ $1,000,001 - $2 million
_ 101-250 ~ $2,000,001 - $3.5 million
_ 251-500 ~ $3,500,001 - $5 million
_ 501-750 ~ $5,000,001 - $10 million
~ 751-1,000 ~ $10,000,001 - $17 million
____ Over 1,000 __ Over $17 million

(End of provision)

52.219-22 Small Disadvantaged Business Satus.
Asprescribed in 19.307(b), insert the following provision:

SMALL DISADVANTAGED BUSINESS STATUS (OCT 1999)

(a) General. This provision is used to assess an offeror’s
small disadvantaged business status for the purpose of obtain-
ing a benefit on this solicitation. Status as a small business
and status as a small disadvantaged business for general sta-
tistical purposesis covered by the provision at FAR 52.219-1,
Small Business Program Representation.

(b) Representations.(1) General. The offeror represents,
as part of its offer, that it is a small business under the size
standard applicable to this acquisition; and either—

[ ] @) It has received certification by the Small
Business Administration as a small disadvantaged business
concern consistent with 13 CFR 124, Subpart B; and

(A) No material change in disadvantaged owner-
ship and control has occurred sinceits certification;

(B) Where the concern is owned by one or more
disadvantaged individuals, the net worth of each individua
upon whom the certification is based does not exceed
$750,000 after taking into account the applicable exclusions
set forth at 13 CFR 124.104(c)(2); and

(C) Itisidentified, on the date of its representa
tion, as a certified small disadvantaged business concern in
the database maintained by the Small Business Administra-
tion (PRO-Net); or

[ 1 (ii) It has submitted a completed application to
the Small Business Administration or a Private Certifier to be
certified as a small disadvantaged business concern in
accordance with 13 CFR 124, Subpart B, and a decision on
that application is pending, and that ho material change in
disadvantaged ownership and control has occurred since its
application was submitted.
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Alternatel (Feb 1999). Asprescribedin22.810(e), addthe
following as a preamble to the clause:

NoTICE: The following terms of this clause are waived for
this contract: [Contracting Officer shall list
terms).

52.222-27 Affirmative Action Compliance Requirements
for Construction.
As prescribed in 22.810(f), insert the following clause:

AFFIRMATIVE ACTION COMPLIANCE REQUIREMENTS FOR
CONSTRUCTION (FEB 1999)

(a) Definitions. “Covered area,” as used in this clause,
means the geographical area described in the solicitation for
this contract.

“Deputy Assistant Secretary,” asused in this clause, means
the Deputy Assistant Secretary for Federal Contract Compli-
ance, U.S. Department of Labor, or adesignee.

“Employer identification number,” as used in this clause,
means the Federal Social Security number used on the
employer’s quarterly Federal tax return, U.S. Treasury
Department Form 941.

“Minority,” as used in this clause, means—

(1) American Indian or Alaskan Native (all persons
having originsin any of the original peoplesof North America
and maintaining identifiable tribal affiliations through mem-
bership and participation or community identification).

(2) Asian and Pacific Islander (all persons having ori-
ginsin any of the original peoples of the Far East, Southeast
Asia, the Indian Subcontinent, or the Pacific Islands);

(3) Black (all personshaving originsin any of the black
African racial groups not of Hispanic origin); and

(4) Hispanic (al persons of Mexican, Puerto Rican,
Cuban, Central or South American, or other Spanish culture
or origin, regardless of race).

(b) If the Contractor, or asubcontractor at any tier, subcon-
tracts a portion of the work involving any construction trade,
each such subcontract in excess of $10,000 shall include this
clause and the Notice containing the goals for minority and
femal e participation stated in the solicitation for this contract.

(c) If the Contractor is participating in a Hometown Plan
(41 CFR 60-4) approved by the U.S. Department of Labor in
acovered area, either individually or through an association,
its affirmative action obligations on al work in the plan area
(including goals) shall comply with the plan for those trades
that have unions participating in the plan. Contractors must be
ableto demonstrate participation in, and compliance with, the
provisions of the plan. Each Contractor or subcontractor par-
ticipating in an approved plan is also required to comply with
its obligations under the Equal Opportunity clause, and to
make a good faith effort to achieve each goal under the plan
in each trade in which it has employees. The overall good-
faith performance by other Contractors or subcontractors

toward a goal in an approved plan does not excuse any Con-
tractor’s or subcontractor’s failure to make good-faith efforts
to achieve the plan’s goals.

(d) The Contractor shall implement the affirmative action
procedures in paragraphs (g)(1) through (16) of this clause.
The goals stated in the solicitation for this contract are
expressed as percentages of the total hours of employment
and training of minority and female utilization that the Con-
tractor should reasonably be able to achieve in each construc-
tiontradein which it hasemployeesin the covered area. If the
Contractor performs construction work in ageographical area
located outside of the covered area, it shall apply the goals
established for the geographical areawhere that work is actu-
aly performed. The Contractor is expected to make substan-
tially uniform progress toward its goalsin each craft.

(e) Neither the terms and conditions of any collective bar-
gaining agreement, nor the failure by a union with which the
Contractor has a collective bargaining agreement, to refer
minorities or women shall excuse the Contractor’s obliga-
tions under this clause, Executive Order 11246, as amended,
or the regulations thereunder.

(f) In order for the nonworking training hours of appren-
tices and trainees to be counted in meeting the goals, appren-
tices and trainees must be employed by the Contractor during
the training period, and the Contractor must have made a
commitment to employ the apprentices and trainees at the
completion of their training, subject to the availability of
employment opportunities. Trainees must betrained pursuant
to training programs approved by the U.S. Department of
Labor.

(g) The Contractor shall take affirmative action to ensure
equal employment opportunity. The evaluation of the Con-
tractor’s compliance with this clause shall be based upon its
effort to achieve maximum results from its actions. The Con-
tractor shall document these effortsfully and implement affir-
mative action steps at least as extensive as the following:

(1) Ensure aworking environment free of harassment,
intimidation, and coercion at all sites and in all facilities
where the Contractor’s employees are assigned to work. The
Contractor, if possible, will assign two or more women to
each construction project. The Contractor shall ensure that
foremen, superintendents, and other onsite supervisory per-
sonnel are aware of and carry out the Contractor’s obligation
to maintain such aworking environment, with specific atten-
tion to minority or female individuals working at these sites
or facilities.

(2) Establish and maintain a current list of sources for
minority and female recruitment. Provide written notification
to minority and female recruitment sources and community
organizations when the Contractor or its unions have employ-
ment opportunities available, and maintain a record of the
organizations' responses.
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(3) Establish and maintain a current file of the names,
addresses, and telephone numbers of each minority and
female off-the-street applicant, referrals of minorities or
females from unions, recruitment sources, or community
organizations, and the action taken with respect to each indi-
vidual. If an individual was sent to the union hiring hall for
referral and not referred back to the Contractor by the union
or, if referred back, not employed by the Contractor, this shall
be documented in the file, along with whatever additional
actions the Contractor may have taken.

(4) Immediately notify the Deputy Assistant Secretary
when the union or unionswith which the Contractor hasacol-
lective bargaining agreement has not referred back to the
Contractor a minority or woman sent by the Contractor, or
when the Contractor has other information that the union
referral process has impeded the Contractor’s efforts to meet
its obligations.

(5) Develop on-the-job training opportunities and/or
participate in training programs for the area that expressly
include minoritiesand women, including upgrading programs
and apprenticeship and trainee programs relevant to the Con-
tractor’s employment needs, especially those programs
funded or approved by the Department of Labor. The Con-
tractor shall provide notice of these programs to the sources
compiled under paragraph (g)(2) of this clause.

(6) Disseminate the Contractor’s equal employment
policy by—

(i) Providing notice of the policy to unions and to
training, recruitment, and outreach programs, and requesting
their cooperation in assisting the Contractor in meeting its
contract obligations;

(i) Including the policy in any policy manual and in
collective bargaining agreements;

(iii) Publicizing the policy in the company newspa-
per, annual report, etc.;

(iv) Reviewing the policy with all management per-
sonnel and with al minority and female employees at least
once ayear; and

(v) Posting the policy on bulletin boards accessible
to employees at each |ocation where construction work is per-
formed.

(7) Review, at least annually, the Contractor’s equal
employment policy and affirmative action obligationswith al
employees having responsibility for hiring, assignment, lay-
off, termination, or other employment decisions. Conduct
review of this policy with all on-site supervisory personnel
before initiating construction work at a job site. A written
record shall be made and maintained identifying the time and
place of these meetings, persons attending, subject matter dis-
cussed, and disposition of the subject matter.
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(8) Disseminate the Contractor’s equal employment
policy externally by including it in any advertisingin the news
media, specifically including minority and female news
media. Provide written notification to, and discuss this policy
with, other Contractors and subcontractors with which the
Contractor does or anticipates doing business.

(9) Direct recruitment efforts, both oral and written, to
minority, female, and community organizations, to schools
with minority and female students, and to minority and
female recruitment and training organizations serving the
Contractor’s recruitment area and employment needs. Not
later than 1 month before the date for acceptance of applica-
tionsfor apprenticeship or training by any recruitment source,
send written notification to organizations such as the above,
describing the openings, screening procedures, and teststo be
used in the selection process.

(210) Encourage present minority and female employees
to recruit minority persons and women. Where reasonable,
provide after-school, summer, and vacation employment to
minority and female youth both on the site and in other areas
of the Contractor’s workforce.

(12) vaidate all tests and other selection requirements
where required under 41 CFR 60-3.

(12) Conduct, at least annually, an inventory and eval-
uation at least of al minority and female personnel for pro-
motional opportunities. Encourage these empl oyeesto seek or
to prepare for, through appropriate training, etc., opportuni-
tiesfor promotion.

(13) Ensure that seniority practices, job classifications,
work assignments, and other personnel practices do not have
adiscriminatory effect by continually monitoring all person-
nel and employment-related activities to ensure that the Con-
tractor’s obligations under this contract are being carried out.

(14) Ensurethat all facilitiesand company activitiesare
nonsegregated except that separate or single-user rest rooms
and necessary dressing or sleeping areas shall be provided to
assure privacy between the sexes.

(15) Maintain arecord of solicitations for subcontracts
for minority and female construction contractors and suppli-
ers, including circulation of solicitations to minority and
female contractor associations and other business associa
tions.

(16) Conduct areview, at least annually, of all supervi-
sors adherence to and performance under the Contractor’s
equal employment policy and affirmative action obligations.

(h) The Contractor is encouraged to participate in volun-
tary associations that may assist in fulfilling one or more of
the affirmative action obligations contained in paragraphs
(9)(2) through (16) of this clause. The efforts of a contractor
association, joint contractor-union, contractor-community, or
similar group of which the contractor isamember and partic-
ipant may be asserted as fulfilling one or more of its obliga-
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section 3(m) of the Fair Labor Standards Act and Regulations,
29 CFR part 531. However, the amount of credit shall not
exceed $1.34 per hour beginning January 1, 1981. To usethis
provision—

(1) The employer must inform tipped employees about
thistip credit allowance before the credit is utilized;

(2) The employees must be allowed to retain al tips
(individually or through a pooling arrangement and regard-
less of whether the employer elects to take a credit for tips
received);

(3) The employer must be able to show by records that
the employeereceives at |east the applicable Service Contract
Act minimum wage through the combination of direct wages
and tip credit; and

(4) The use of such tip credit must have been permitted
under any predecessor collective bargaining agreement appli-
cable by virtue of section 4(c) of the Act.

(t) Disputes concerning labor standards. The U.S. Depart-
ment of Labor has set forth in 29 CFR parts4, 6, and 8 proce-
dures for resolving disputes concerning labor standards
requirements. Such disputes shall be resolved in accordance
with those procedures and not the Disputes clause of this con-
tract. Disputes within the meaning of this clause include dis-
putes between the Contractor (or any of its subcontractors)
and the contracting agency, the U.S. Department of Labor, or
the employees or their representatives.

(End of clause)

52.222-42 Satement of Equivalent Rates for Federal
Hires.

As prescribed in 22.1006(b), insert the following clause:

STATEMENT OF EQUIVALENT RATES FOR FEDERAL HIRES
(MAY 1989)

In compliance with the Service Contract Act of 1965, as
amended, and the regulations of the Secretary of Labor
(29 CFR part 4), this clause identifies the classes of service
employees expected to be employed under the contract and
states the wages and fringe benefits payable to each if they
were employed by the contracting agency subject to the pro-
visons of 5U.S.C. 5341 or 5332.

This Satement is for Information Only:
It is not a Wage Determination

Employee Class Monetary Wage—Fringe Benefits

(End of clause)

52.222-43  Fair Labor Sandards Act and Service
Contract Act—Price Adjustment (Multiple Year and
Option Contracts).

As prescribed in 22.1006(c)(1), insert the following
clause:

FAIR LABOR STANDARDS ACT AND SERVICE CONTRACT
ACT—PRICE ADJUSTMENT (MULTIPLE YEAR AND OPTION
CONTRACTS) (MAY 1989)

(a) Thisclause appliesto both contracts subject to areapre-
vailing wage determinations and contracts subject to collec-
tive bargaining agreements.

(b) The Contractor warrants that the pricesin this contract
do not include any alowance for any contingency to cover
increased costs for which adjustment is provided under this
clause.

(c) Thewage determination, issued under the Service Con-
tract Act of 1965, asamended, (41 U.S.C. 351, et seq.), by the
Administrator, Wage and Hour Division, Employment Stan-
dards Administration, U.S. Department of Labor, current on
the anniversary date of a multiple year contract or the begin-
ning of each renewal option period, shall apply to this con-
tract. If no such determination has been made applicable to
this contract, then the Federal minimum wage as established
by section 6(a)(1) of the Fair Labor Standards Act of 1938, as
amended, (29 U.S.C. 206) current on the anniversary date of
a multiple year contract or the beginning of each renewa
option period, shall apply to this contract.

(d) The contract price or contract unit price labor rateswill
be adjusted to reflect the Contractor’'s actual increase or
decrease in applicable wages and fringe benefits to the extent
that theincreaseismadeto comply with or the decreaseisvol-
untarily made by the Contractor as aresult of:

(1) The Department of L abor wage determination appli-
cable on the anniversary date of the multiple year contract, or
at the beginning of the renewal option period. For example,
the prior year wage determination required a minimum wage
rate of $4.00 per hour. The Contractor chose to pay $4.10.
The new wage determination increases the minimum rate to
$4.50 per hour. Even if the Contractor voluntarily increases
the rate to $4.75 per hour, the alowable price adjustment is
$.40 per hour;

(2) Anincreased or decreased wage determination oth-
erwise applied to the contract by operation of law; or

() An amendment to the Fair Labor Standards Act of
1938 that is enacted after award of this contract, affects the
minimum wage, and becomes applicable to this contract
under law.

(e) Any adjustment will be limited to increases or
decreases in wages and fringe benefits as described in para-
graph (c) of this clause, and the accompanying increases or
decreases in social security and unemployment taxes and
workers compensation insurance, but shall not otherwise
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include any amount for general and administrative costs,
overhead, or profit.

(f) The Contractor shall notify the Contracting Officer of
any increase claimed under this clause within 30 days after
receiving a new wage determination unless this notification
period is extended in writing by the Contracting Officer. The
Contractor shall promptly notify the Contracting Officer of
any decrease under this clause, but nothing in the clause shall
preclude the Government from asserting a claim within the
period permitted by law. The notice shall contain a statement
of the amount claimed and any relevant supporting data,
including payroll records, that the Contracting Officer may
reasonably require. Upon agreement of the parties, the con-
tract price or contract unit price labor rates shall be modified
inwriting. The Contractor shall continue performance pend-
ing agreement on or determination of any such adjustment
and its effective date.

(g) The Contracting Officer or an authorized representa-
tive shall have access to and the right to examine any directly
pertinent books, documents, papers and records of the Con-
tractor until the expiration of 3 yearsafter final payment under
the contract.

(End of clause)

52.222-44  Fair Labor Sandards Act and Service
Contract Act—Price Adjustment.
As prescribed in 22.1006(c)(2), insert the following
clause:

FAIR LABOR STANDARDS ACT AND SERVICE CONTRACT
ACT—PRICE ADJUSTMENT (FEB 2002)

(a) Thisclause appliesto both contracts subject to areapre-
vailing wage determinations and contracts subject to Contrac-
tor collective bargaining agreements.

(b) The Contractor warrants that the pricesin this contract
do not include any alowance for any contingency to cover
increased costs for which adjustment is provided under this
clause.

(c) The contract price or contract unit price labor rateswill
be adjusted to reflect increases or decreases by the Contractor
in wages and fringe benefits to the extent that these increases
or decreases are made to comply with—

(1) An increased or decreased wage determination
applied to this contract by operation of law; or

(2) An amendment to the Fair Labor Standards Act of
1938 that is enacted subsequent to award of this contract,
affects the minimum wage, and becomes applicable to this
contract under law.

(d) Any such adjustment will be limited to increases or
decreases in wages and fringe benefits as described in para-
graph (c) of this clause, and to the accompanying increases or
decreases in social security and unemployment taxes and
workers' compensation insurance; it shall not otherwise
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include any amount for general and administrative costs,
overhead, or profit.

(e) The Contractor shall notify the Contracting Officer of
any increase claimed under this clause within 30 days after the
effective date of the wage change, unless this period is
extended by the Contracting Officer in writing. The Contrac-
tor shall promptly notify the Contracting Officer of any
decrease under this clause, but nothing in the clause shall pre-
clude the Government from asserting a claim within the
period permitted by law. The notice shall contain a statement
of the amount claimed and any relevant supporting data that
the Contracting Officer may reasonably require. Upon agree-
ment of the parties, the contract price or contract unit price
labor rates shall be modified in writing. The Contractor shall
continue performance pending agreement on or determina-
tion of any such adjustment and its effective date.

(f) The Contracting Officer or an authorized representative
shall, until the expiration of 3 years after final payment under
the contract, have access to and the right to examine any
directly pertinent books, documents, papers, and records of
the Contractor.

(End of clause)
52.222-45 [Reserved]

52.222-46 Evaluation of Compensation for Professional
Employees.
Asprescribed in 22.1103, insert the following provision:

EVALUATION OF COMPENSATION FOR PROFESSIONAL
EMPLOYEES (FEB 1993)

(a) Recompetition of service contracts may in some cases
result in lowering the compensation (salaries and fringe ben-
efits) paid or furnished professional employees. This lower-
ing can be detrimental in obtaining the quality of professional
services needed for adequate contract performance. It isthere-
fore in the Government’s best interest that professional
employees, as defined in 29 CFR 541, be properly and fairly
compensated. As part of their proposals, offerors will submit
atotal compensation plan setting forth salariesand fringe ben-
efits proposed for the professional employees who will work
under the contract. The Government will evaluate the plan to
assure that it reflects a sound management approach and
understanding of the contract requirements. This evaluation
will include an assessment of the offeror’s ability to provide
uninterrupted high-quality work. The professional compensa:
tion proposed will be considered in terms of its impact upon
recruiting and retention, its realism, and its consistency with
a total plan for compensation. Supporting information will
include data, such as recognized national and regional com-
pensation surveys and studies of professional, public and pri-
vate organizations, used in establishing the total
compensation structure.
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(7) Make a good faith effort to maintain a drug-free
workplace through implementation of paragraphs (b)(1)
through (b)(6) of this clause.

(c) The Contractor, if anindividual, agrees by award of the
contract or acceptance of a purchase order, not to engage in
the unlawful manufacture, distribution, dispensing, posses-
sion, or use of a controlled substance while performing this
contract.

(d) In addition to other remedies available to the Govern-
ment, the Contractor's failure to comply with the require-
ments of paragraph (b) or (c) of this clause may, pursuant to
FAR 23.506, render the Contractor subject to suspension of
contract payments, termination of the contract or default, and
suspension or debarment.

(End of clause)

52.223-7 Notice of Radioactive M aterials.
As prescribed in 23.602, insert the following clause:

NOTICE OF RADIOACTIVE MATERIALS (JAN 1997)

(8) The Contractor shall notify the Contracting Officer or
designee, in writing, * days prior to the
delivery of, or prior to completion of any servicing required
by this contract of, items containing either (1) radioactive
material requiring specific licensing under the regulations
issued pursuant to the Atomic Energy Act of 1954, as
amended, as set forth in Title 10 of the Code of Federal Reg-
ulations, in effect on the date of this contract, or (2) other
radioactive material not requiring specific licensing in which
the specific activity is greater than 0.002 microcuries per
gram or the activity per item egual s or exceeds 0.01 microcu-
ries. Such notice shall specify the part or parts of the items
which contain radioactive materials, a description of the
materials, the name and activity of the isotope, the manufac-
turer of the materials, and any other information known to the
Contractor which will put users of the items on notice as to
the hazards involved (OMB No. 9000-0107).

* The Contracting Officer shal insert the number of days
required in advance of delivery of the item or completion of
the servicing to assure that required licenses are obtained and
appropriate personnel are notified to institute any necessary
safety and health precautions. See FAR 23.601(d).

(b) If there has been no change affecting the quantity of
activity, or the characteristics and composition of the radioac-
tive material from deliveries under this contract or prior con-
tracts, the Contractor may request that the Contracting Officer
or designee waive the notice requirement in paragraph (a) of
thisclause. Any such request shall—

(1) Be submitted in writing;

(2) State that the quantity of activity, characteristics,
and composition of the radioactive materia have not
changed; and

(3) Cite the contract number on which the prior notifi-
cation was submitted and the contracting office to which it
was submitted.

(c) All items, parts, or subassemblies which contain radio-
active materials in which the specific activity is greater than
0.002 microcuries per gram or activity per item equals or
exceeds 0.01 microcuries, and al containers in which such
items, partsor subassembliesare delivered to the Government
shall be clearly marked and labeled as required by the latest
revision of MIL-STD 129 in effect on the date of the contract.

(d) This clause, including this paragraph (d), shall be
inserted in all subcontracts for radioactive materials meeting
the criteriain paragraph (@) of this clause.

(End of clause)
52.223-8 [Reserved]

52.223-9 Estimate of Percentage of Recovered Material
Content for EPA-Designated Products.

As prescribed in 23.406(b), insert the following clause:

ESTIMATE OF PERCENTAGE OF RECOVERED MATERIAL
CONTENT FOR EPA-DESIGNATED PRODUCTS (AUG 2000)

(a) Definitions. Asused in this clause—

“Postconsumer material” means a material or finished
product that has served its intended use and has been dis-
carded for disposal or recovery, having completed itslifeasa
consumer item. Postconsumer material is a part of the
broader category of “recovered material.”

“Recovered material” meanswaste materials and by-prod-
uctsrecovered or diverted from solid waste, but the term does
not include those materials and by-products generated from,
and commonly reused within, an original manufacturing pro-
Cess.

(b) The Contractor, on completion of this contract, shall—
(1) Estimate the percentage of the total recovered mate-
rial used in contract performance, including, if applicable, the
percentage of postconsumer material content; and
(2) Submit this estimate to
[Contracting Officer complete in accordance with agency
procedures].

(End of clause)

Alternate| (Aug 2000). As prescribed in 23.406(b), redes-
ignate paragraph (b) of the basic clause as paragraph (c) and
add the following paragraph (b) to the basic clause:

(b) The Contractor shall execute the following certifica-

tion required by the Resource Conservation and Recovery Act
of 1976 (42 U.S.C. 6962(i)(2)(C)):
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CERTIFICATION

I, (name of certifier), am an officer or
employee responsible for the performance of this contract and
hereby certify that the percentage of recovered materia con-
tent for EPA-designated products met the applicable contract
specifications.

[Sgnature of the Officer or Employee]

[Typed Name of the Officer or Employee]

[Title]

[Name of Company, Firm, or Organization]

[Date]

(End of certification)

52.223-10 Waste Reduction Program.
As prescribed in 23.705, insert the following clause:

WASTE REDUCTION PROGRAM (AUG 2000)

(a) Definitions. Asused in this clause—

“Recycling” means the series of activities, including col-
lection, separation, and processing, by which products or
other materials are recovered from the solid waste stream for
use in the form of raw materials in the manufacture of prod-
ucts other than fuel for producing heat or power by combus-
tion.

“Waste prevention” means any change in the design, man-
ufacturing, purchase, or use of materials or products (includ-
ing packaging) to reduce their amount or toxicity before they
are discarded. Waste prevention also refers to the reuse of
products or materials.

“Waste reduction” means preventing or decreasing the
amount of waste being generated through waste prevention,
recycling, or purchasing recycled and environmentally pref-
erable products.

(b) Consistent with the requirements of Section 701 of
Executive Order 13101, the Contractor shall establish a pro-
gram to promote cost-effective waste reduction in all opera-
tions and facilities covered by this contract. The Contractor's
programs shall comply with applicable Federal, State, and
local requirements, specifically including Section 6002 of the
Resource Conservation and Recovery Act (42 U.S.C. 6962, et
seg.) and implementing regulations (40 CFR part 247).

(End of clause)
52.223-11 Ozone-Depleting Substances.

As prescribed in 23.804(a), insert the following clause:
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OzONE-DEPLETING SUBSTANCES (MAY 2001)

(a) Definition. “Ozone-depleting substance,” as used in
this clause, means any substance the Environmental Protec-
tion Agency designatesin 40 CFR part 82 as—

(1) Class|, including, but not limited to, chlorofluoro-
carbons, halons, carbon tetrachloride, and methyl chloroform;
or

(2) Classll, including, but not limited to, hydrochlorof-
luorocarbons.

(b) The Contractor shall label products which contain or
are manufactured with ozone-depleting substances in the
manner and to the extent required by 42 U.S.C. 7671 (b), (c),
and (d) and 40 CFR part 82, Subpart E, asfollows:

WARNING

Contains (or manufactured with, if applicable) * , a
substance(s) which harm(s) public health and environment by
destroying ozone in the upper atmosphere.

* The Contractor shall insert the name of the substance(s).

(End of clause)

52.223-12 Refrigeration Equipment and Air Conditioners.
As prescribed in 23.804(b), insert the following clause:

REFRIGERATION EQUIPMENT AND AIR CONDITIONERS
(MAY 1995)

The Contractor shall comply with the applicable require-
ments of Sections 608 and 609 of the Clean Air Act
(42 U.S.C. 7671g and 7671h) as each or both apply to this
contract.

(End of clause)
52.223-13  Certification of Toxic Chemical Release
Reporting.
As prescribed in 23.907(a), insert the following provision:

CERTIFICATION OF ToxIC CHEMICAL RELEASE
REPORTING (OcT 2000)

(@) Submission of this certification is a prerequisite for
making or entering into this contract imposed by Executive
Order 12969, August 8, 1995.

(b) By signing this offer, the offeror certifies that—

(1) As the owner or operator of facilities that will be
used in the performance of this contract that are subject to the
filing and reporting requirements described in section 313 of
the Emergency Planning and Community Right-to-Know Act
of 1986 (EPCRA) (42 U.S.C. 11023) and section 6607 of the
Pollution Prevention Act of 1990 (PPA) (42 U.S.C. 13106),
the offeror will file and continue to file for such facilities for
thelife of the contract the Toxic Chemical Release Inventory
Form (Form R) as described in sections 313(a) and (g) of
EPCRA and section 6607 of PPA; or
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52.225-4 Buy American Act—North American Free
Trade Agreement—Israeli Trade Act—Balance of
Payments Program Certificate.

Asprescribed in 25.1101(b)(2)(i), insert thefollowing pro-
vision:

Buy AMERICAN ACT—NORTH AMERICAN FREE TRADE
AGREEMENT—ISRAELI TRADE ACT—BALANCE OF
PAYMENTS PROGRAM CERTIFICATE (FEB 2000)

(a) Theofferor certifiesthat each end product, except those
listed in paragraph (b) or (c) of this provision, is a domestic
end product (as defined in the clause of this solicitation enti-
tled “Buy American Act—North American Free Trade
Agreement—Israeli Trade Act—Balance of Payments Pro-
gram”) and that the offeror has considered components of
unknown origin to have been mined, produced, or manufac-
tured outside the United States.

(b) The offeror certifies that the following supplies are
NAFTA country end products or Israeli end products as
defined in the clause of this solicitation entitled “Buy Amer-
ican Act—North American Free Trade Agreement—Israeli
Trade Act—Balance of Payments Program”:

NAFTA Country or Israeli End Products:
LINE ITEM NoO. COUNTRY OF ORIGIN

[List as necessary]

(c) Theofferor shall list those suppliesthat areforeign end
products (other than those listed in paragraph (b) of this pro-
vision) as defined in the clause of this solicitation entitled
“Buy American Act—North American Free Trade Agree-
ment—Israeli Trade Act—Balance of Payments Program.”
The offeror shall list as other foreign end products those end
products manufactured in the United States that do not qualify
as domestic end products.

Other Foreign End Products:

LINE ITEM NoO. COUNTRY OF ORIGIN

[List as necessary]

(d) The Government will evaluate offers in accordance
with the policies and procedures of Part 25 of the Federal
Acquisition Regulation.

(End of provision)

Alternatel (Feb 2000). Asprescribedin 25.1101(b)(2)(ii),
substitute the following paragraph (b) for paragraph (b) of the
basic provision:

(b) The offeror certifies that the following supplies are
Canadian end products as defined in the clause of this solicita-
tion entitled “Buy American Act—North American Free Trade
Agreement—Isragli Trade Act—Balance of Payments Pro-
gram”:

Canadian End Products:
Line Item No.

[List as necessary]

Alternatell (Feb2000). Asprescribedin25.1101(b)(2)(iii),
substitute the following paragraph (b) for paragraph (b) of the
basicprovision:

(b) The offeror certifies that the following supplies are
Canadian end products or Israeli end products as defined in the
clause of this solicitation entitled “Buy American Act—North
American Free Trade Agreement—Israeli Trade Act—Balance
of Payments Program”:

CANADIAN OR ISRAELI END PRODUCTS:

LINE ITEM No. COUNTRY OF ORIGIN

[List as necessary]

52.225-5 Trade Agreements.
As prescribed in 25.1101(c)(1), insert the following
clause:

TRADE AGREEMENTS (FEB 2002)

(a) Definitions. Asused in this clause—

“Caribbean Basin country” means any of the following
countries: Antiguaand Barbuda, Aruba, Bahamas, Barbados,
Belize, British Virgin Islands, Costa Rica, Dominica, El Sal-
vador, Grenada, Guatemala, Guyana, Haiti, Jamaica, Mont-
serrat, Netherlands Antilles, Nicaragua, St. Kitts and Nevis,
St. Lucia, St. Vincent and the Grenadines, Trinidad and
Tobago.

“Caribbean Basin country end product”—

(1) Means an article that—
(i)(A) Iswholly the growth, product, or manufacture

of a Caribbean Basin country; or
(B) Inthe case of an article that consistsin whole
or in part of materialsfrom another country, has been substan-
tialy transformed in a Caribbean Basin country into a new
and different article of commerce with a name, character, or
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use distinct from that of the article or articles from which it
was transformed; and

(it) Isnot excluded from duty-free treatment for Car-
ibbean countries under 19 U.S.C. 2703(b).

(A) For this reason, the following articles are not
Caribbean Basin country end products:

(1) Tuna, prepared or preserved in any manner
in airtight containers;

(2) Petroleum, or any product derived from
petroleum;

(3) Watches and watch parts (including cases,
bracelets, and straps) of whatever type including, but not lim-
ited to, mechanical, quartz digital, or quartz analog, if such
watches or watch parts contain any material that isthe product
of any country to which the Harmonized Tariff Schedule of
the United States (HTSUS) column 2 rates of duty apply (i.e.,
Afghanistan, Cuba, Laos, North Korea, and Vietnam); and

(4) Certain of the following: textiles and
apparel articles; footwear, handbags, luggage, flat goods,
work gloves, and leather wearing apparel; or handloomed,
handmade, and folklore articles;

(B) Access to the HTSUS to determine duty-free
status of articles of thesetypesisavailable at http://www.cus-
toms.ustreas.gov/impoexpo/impoexpo.htm. In particular, see
the following:

(1) Genera Note 3(c), Products Eligible for
Specia Tariff treatment.
(2) General Note 17, Products of Countries
Designated as Beneficiary Countries under the United States-
Caribbean Basin Trade Partnership Act of 2000.
(3) Section XXII, Chapter 98, Subchapter I,
Articles Exported and Returned, Advanced or Improved
Abroad, U.S. Note 7(b).
(4) Section XXII, Chapter 98, Subchapter XX,
Goods Eligible for Special Tariff Benefits under the United
States-Caribbean Basin Trade Partnership Act; and
(2) Refersto aproduct offered for purchase under asup-
ply contract, but for purposes of calculating the value of the
acquisition, includes services (except transportation services)
incidental to the article, provided that the value of those inci-
dental services does not exceed that of the article itself.
“Designated country” means any of the following coun-
tries:

Aruba Kiribati

Austria Korea, Republic of
Bangladesh Lesotho

Belgium Liechtenstein
Benin L uxembourg
Bhutan Malawi

Botswana Maldives

Burkina Faso Mali

Burundi Mozambique
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Canada Nepal

Cape Verde Netherlands
Central African Republic Niger

Chad Norway
Comoros Portugal
Denmark Rwanda
Djibouti Sao Tome and Principe
Equatorial Guinea SierraLeone
Finland Singapore
France Somalia
Gambia Spain

Germany Sweden

Greece Switzerland
Guinea TanzaniaU.R.
Guinea-Bissau Togo

Haiti Tuvalu

Hong Kong Uganda

Iceland United Kingdom
Ireland Vanuatu

Israel Western Samoa
Italy Yemen

Japan

“Designated country end product” means an article that—

(2) Iswholly the growth, product, or manufacture of a
designated country; or

(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
transformed in a designated country into a new and different
article of commerce with a name, character, or use distinct
from that of the article or articles from which it was trans-
formed. The term refers to a product offered for purchase
under a supply contract, but for purposes of calculating the
value of the end product includes services (except transporta-
tion services) incidental to the article, provided that the value
of those incidental services does not exceed that of the article
itself.

“End product” means those articles, materials, and
supplies to be acquired under the contract for public use.

“North American Free Trade Agreement country” means
Canada or Mexico.

“North American Free Trade Agreement country end
product” means an article that—

(1) Iswholly the growth, product, or manufacture of a
North American Free Trade Agreement (NAFTA) country; or

(2) In the case of an article that consistsin whole or in
part of materials from another country, has been substantially
transformedinaNAFTA country into anew and different arti-
cle of commerce with a name, character, or use distinct from
that of the article or articles from which it was transformed.
Theterm refersto aproduct offered for purchase under a sup-
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ply contract, but for purposes of calculating the value of the
end product includes services (except transportation services)
incidental to the article, provided that the value of those inci-
dental services does not exceed that of the article itself.

“United States” means the 50 States and the District of
Columbia, U.S. territories and possessions, Puerto Rico, the
Northern Marianalslands, and any other place subjectto U.S.
jurisdiction, but does not include leased bases.

“U.S.-made end product” means an article that is mined,
produced, or manufactured in the United States or that is sub-
stantially transformed in the United States into anew and dif-
ferent article of commerce with a name, character, or use
distinct from that of the article or articles from which it was
transformed.

(b) Implementation. This clause implements the Trade
Agreements Act (19 U.S.C. 2501, et seg.) and the North
American Free Trade Agreement Implementation Act of 1993
(NAFTA) (19 U.S.C. 3301 note), by restricting the acquisi-
tion of end productsthat are not U.S.-made, designated coun-
try, Caribbean Basin country, or NAFTA country end
products.

(c) Delivery of end products. The Contracting Officer has
determined that the Trade Agreements Act and NAFTA apply
to this acquisition. Unless otherwise specified, these trade
agreementsapply to all itemsin the Schedule. The Contractor
shall deliver under this contract only U.S.-made, designated
country, Caribbean Basin country, or NAFTA country end
products except to the extent that, in its offer, it specified
delivery of other end productsin the provision entitled “ Trade
Agreements Certificate.”

(End of clause)

52.225-6 Trade Agreements Certificate.

Asprescribed in 25.1101(c)(2), insert the following provi-
sion:

TRADE AGREEMENTS CERTIFICATE (FEB 2000)

(a) Theofferor certifiesthat each end product, except those
listed in paragraph (b) of this provision, isaU.S.-made, des-
ignated country, Caribbean Basin country, or NAFTA country
end product, as defined in the clause of this solicitation enti-
tled “ Trade Agreements.”

(b) The offeror shall list as other end products those sup-
plies that are not U.S.-made, designated country, Caribbean
Basin country, or NAFTA country end products.

Other End Products:

LINE ITEM NoO. COUNTRY OF ORIGIN

[List as necessary]

(c) The Government will evaluate offers in accordance
with the policies and procedures of Part 25 of the Federal
Acquisition Regulation. For line items subject to the Trade
AgreementsAct, the Government will evaluate offersof U.S.-
made, designated country, Caribbean Basin country, or
NAFTA country end products without regard to the restric-
tions of the Buy American Act or the Balance of Payments
Program. The Government will consider for award only
offers of U.S.-made, designated country, Caribbean Basin
country, or NAFTA country end products unlessthe Contract-
ing Officer determines that there are no offers for such prod-
ucts or that the offers for such products are insufficient to
fulfill the requirements of this solicitation.

(End of provision)

52.225-7 Waiver of Buy American Act for Civil Aircraft
and Related Articles.
As prescribed in 25.1101(d), insert the following provi-
sion:

WAIVER OF BUY AMERICAN ACT FOR CIVIL AIRCRAFT
AND RELATED ARTICLES (FEB 2000)

(a) Definition. “Civil aircraft and related articles,” as used
in this provision, means—

(1) All aircraft other than aircraft to be purchased for
use by the Department of Defense or the U.S. Coast Guard,;

(2) Theengines (and parts and components for incorpo-
ration into the engines) of these aircraft;

(3) Any other parts, components, and subassembliesfor
incorporation into the aircraft; and

(4) Any ground flight simulators, and parts and compo-
nents of these simulators, for use with respect to the aircraft,
whether to be used as original or replacement equipment in
the manufacture, repair, maintenance, rebuilding, modifica-
tion, or conversion of the aircraft, and without regard to
whether the aircraft or articles receive duty-free treatment
under section 601(a)(2) of the Trade Agreements Act.

(b) The U.S. Trade Representative has waived the Buy
American Act for acquisitionsof civil aircraft and related arti-
clesfrom countriesthat are partiesto the Agreement on Trade
in Civil Aircraft. Those countriesare Austria, Belgium, Bul-
garia, Canada, Denmark, Egypt, Finland, France, Germany,
Greece, Ireland, Italy, Japan, Luxembourg, Macao, the Neth-
erlands, Norway, Portugal, Romania, Spain, Sweden, Swit-
zerland, and the United Kingdom.

(c) For the purpose of thiswaiver, an articleisaproduct of
acountry only if—

(1) It iswholly the growth, product, or manufacture of
that country; or

(2) In the case of an article that consistsin whole or in
part of materials from another country, it has been substan-
tialy transformed into a new and different article of com-
merce with a name, character, or use distinct from that of the
article or articles from which it was transformed.

(FAC2001-04) 52.2-135
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(d) Thewaiver is subject to modification or withdrawal by
the U.S. Trade Representative.

(End of provision)

52.225-8 Duty-Free Entry.
As prescribed in 25.1101(e), insert the following clause:

DuTY-FREE ENTRY (FEB 2000)

(a) Definition. “Customs territory of the United States”
means the States, the District of Columbia, and Puerto Rico.

(b) Except as otherwise approved by the Contracting
Officer, the Contractor shall not include in the contract price
any amount for dutieson suppliesspecifically identifiedin the
Schedule to be accorded duty-free entry.

(c) Except as provided in paragraph (d) of this clause or
elsewhere in this contract, the following procedures apply to
supplies not identified in the Schedule to be accorded duty-
free entry:

(1) The Contractor shall notify the Contracting Officer
in writing of any purchase of foreign supplies (including,
without limitation, raw materials, components, and interme-
diate assemblies) in excess of $10,000 that are to be imported
into the customs territory of the United States for delivery to
the Government under this contract, either as end products or
for incorporation into end products. The Contractor shall fur-
nish the notice to the Contracting Officer at least 20 calendar
days before the importation. The notice shall identify the—

(i) Foreign supplies;
(ii) Estimated amount of duty; and
(iii) Country of origin.

(2) The Contracting Officer will determine whether any
of these supplies should be accorded duty-free entry and will
notify the Contractor within 10 calendar days after receipt of
the Contractor’s natification.

(3) Except as otherwise approved by the Contracting
Officer, the contract price shall be reduced by (or the allow-
able cost shall not include) the amount of duty that would be
payable if the supplies were not entered duty-free.

(d) The Contractor is not required to provide the notifica-
tion under paragraph (c) of thisclausefor purchasesof foreign
suppliesif—

(1) The supplies are identical in nature to items pur-
chased by the Contractor or any subcontractor in connection
with its commercial business; and

(2) Segregation of these supplies to ensure use only on
Government contracts containing duty-free entry provisions
is not economical or feasible.

(e) The Contractor shall claim duty-free entry only for sup-
plies to be delivered to the Government under this contract,
either as end products or incorporated into end products, and
shall pay duty on supplies, or any portion of them, other than
scrap, salvage, or competitive sale authorized by the Con-
tracting Officer, diverted to nongovernmental use.
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(f) The Government will execute any required duty-free
entry certificates for supplies to be accorded duty-free entry
and will assist the Contractor in obtaining duty-free entry for
these supplies.

(g) Shipping documents for supplies to be accorded duty-
free entry shall consign the shipments to the contracting
agency in care of the Contractor and shall include the—

(1) Delivery address of the Contractor (or contracting
agency, if appropriate);

(2) Government prime contract number;

(3) Identification of carrier;

(4) Notation “UNITED STATES GOVERNMENT,

[agency] , Duty-free entry to be claimed pursu-
ant to Item No(s) [from Tariff Schedules] , Har-
monized Tariff Schedules of the United States. Upon arrival
of shipment at port of entry, District Director of Customs,
please release shipment under 19 CFR part 142 and notify
[cognizant contract administration office] for execution of
Customs Forms 7501 and 7501-A and any required duty-free
entry certificates.”;

(5) Grossweight in pounds (if freight is based on space
tonnage, state cubic feet in addition to gross shipping weight);
and

(6) Estimated value in United States dollars.

(h) The Contractor shall instruct the foreign supplier to—

(1) Consign the shipment as specified in paragraph (g)
of this clause;

(2) Mark al packages with the words “UNITED
STATES GOVERNMENT” and the title of the contracting
agency; and

(3) Include with the shipment at least two copies of the
bill of lading (or other shipping document) for use by the Dis-
trict Director of Customs at the port of entry.

(i) The Contractor shall provide written notice to the cog-
nizant contract administration officeimmediately after notifi-
cation by the Contracting Officer that duty-free entry will be
accorded foreign suppliesor, for duty-free suppliesidentified
in the Schedule, upon award by the Contractor to the overseas
supplier. The notice shall identify the—

(1) Foreign supplies;

(2) Country of origin;

(3) Contract number; and

(4) Scheduled delivery date(s).

(j) The Contractor shall includethe substance of thisclause
in any subcontract if—

(1) Supplies identified in the Schedule to be accorded
duty-free entry will be imported into the customs territory of
the United States; or

(2) Other foreign supplies in excess of $10,000 may be
imported into the customs territory of the United States.

(End of clause)



SUBPART 52.2—TEXT OF PROVISIONS AND CLAUSES

52.225-9

52.225-9 Buy American Act—Balance of Payments
Program—Construction Materials.

As prescribed in 25.1102(a), insert the following clause:

Buy AMERICAN ACT—BALANCE OF PAYMENTS
PROGRAM—CONSTRUCTION MATERIALS (FEB 2002)

(a) Definitions. Asused in this clause—

“Component” means an article, material, or supply
incorporated directly into a construction material.

“Construction material” means an article, material, or sup-
ply brought to the construction site by the Contractor or asub-
contractor for incorporation into the building or work. The
term also includes an item brought to the site preassembled
from articles, materials, or supplies. However, emergency
life safety systems, such as emergency lighting, fire alarm,
and audio evacuation systems, that are discrete systemsincor-
porated into a public building or work and that are produced
as complete systems, are evaluated as a single and distinct
construction material regardless of when or how the individ-
ual parts or components of those systems are delivered to the
congtruction site. Materials purchased directly by the Gov-
ernment are supplies, not construction material.

“Cost of components’ means—

(1) For components purchased by the Contractor, the
acquisition cost, including transportation costs to the place of
incorporation into the construction material (whether or not
such costs are paid to a domestic firm), and any applicable
duty (whether or not aduty-free entry certificate isissued); or

(2) For components manufactured by the Contractor, all
costs associated with the manufacture of the component,
including transportation costs asdescribed in paragraph (1) of
this definition, plus allocable overhead costs, but excluding
profit. Cost of components does not include any costs asso-
ciated with the manufacture of the end product.

“Domestic construction material” means—

(1) An unmanufactured construction material mined or
produced in the United States; or

(2) A construction material manufactured in the United
States, if the cost of its components mined, produced, or man-
ufactured in the United States exceeds 50 percent of the cost
of al its components. Components of foreign origin of the
same class or kind for which nonavailability determinations
have been made are treated as domestic.

“Foreign construction material” means a construction
material other than a domestic construction material.

“United States’ means the 50 States and the District of
Columbia, U.S. territories and possessions, Puerto Rico, the
Northern Marianalslands, and any other place subject to U.S.
jurisdiction, but does not include leased bases.

(b) Domestic preference. (1) This clause implements the
Buy American Act (41 U.S.C. 10a - 10d) and the Balance of
Payments Program by providing a preference for domestic
construction material. The Contractor shall use only domes-
tic construction material in performing this contract, except as
provided in paragraphs (b)(2) and (b)(3) of this clause.

(2) Thisrequirement does not apply to the construction
material or components listed by the Government as follows:

[Contracting Officer to list applicable excepted materials or
indicate “ none’ ]

(3) The Contracting Officer may add other foreign con-
struction material to thelist in paragraph (b)(2) of this clause
if the Government determines that—

(i) The cost of domestic construction material would
be unreasonable. The cost of a particular domestic construc-
tion material subject to the requirements of the Buy American
Act is unreasonable when the cost of such material exceeds
the cost of foreign material by morethan 6 percent. For deter-
mination of unreasonable cost under the Balance of Payments
Program, the Contracting Officer will use a factor of
50 percent;

(if) The application of the restriction of the Buy
American Act or Balance of Payments Program to aparticular
construction material would be impracticable or inconsi stent
with the public interest; or

(iii) The construction material is not mined, pro-
duced, or manufactured in the United States in sufficient and
reasonably available commercial quantities of a satisfactory
quality.

(c) Request for determination of inapplicability of the Buy
American Act or Balance of Payments Program. (1)(i) Any
Contractor request to use foreign construction material in
accordance with paragraph (b)(3) of this clause shall include
adequate information for Government evaluation of the
request, including—

(A) A description of the foreign and domestic
construction materials;

(B) Unit of measure;

(C) Quarntity;

(D) Price;

(E) Time of delivery or availability;

(F) Location of the construction project;

(G) Name and address of the proposed supplier;
and

(H) A detailed justification of the reason for use
of foreign construction materials cited in accordance with
paragraph (b)(3) of this clause.

(i) A request based on unreasonable cost shall
include a reasonable survey of the market and a completed
price comparison table in the format in paragraph (d) of this
clause.

(FAC 2001-04) 52.2-137
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(iii) The price of construction material shall include
all delivery costs to the construction site and any applicable
duty (whether or not a duty-free certificate may be issued).

(iv) Any Contractor request for a determination sub-
mitted after contract award shall explain why the Contractor
could not reasonably foresee the need for such determination
and could not have requested the determination before con-
tract award. If the Contractor does not submit a satisfactory
explanation, the Contracting Officer need not make a deter-
mination.

(2) If the Government determines after contract award
that an exception to the Buy American Act or Balance of Pay-
ments Program applies and the Contracting Officer and the
Contractor negotiate adequate consideration, the Contracting

Officer will modify the contract to allow use of the foreign
construction material. However, when the basis for the
exceptionisthe unreasonable price of adomestic construction
material, adequate consideration is not less than the differen-
tial established in paragraph (b)(3)(i) of this clause.

(3) Unless the Government determines that an excep-
tion to the Buy American Act or Balance of Payments Pro-
gram applies, use of foreign construction material is
noncompliant with the Buy American Act or Balance of Pay-
ments Program.

(d) Data. To permit evaluation of requests under para-
graph (c) of this clause based on unreasonable cost, the Con-
tractor shall include the following information and any
applicable supporting data based on the survey of suppliers:

FOREIGN AND DOMESTIC CONSTRUCTION MATERIALS PRICE COMPARISON

Unit of Price
Construction Material Description Measure Quantity (Dadllars)*

Item 1:
Foreign construction material

Domestic construction material

Item 2:
Foreign construction material

Domestic construction material

[List name, address, telephone number, and contact for suppliers surveyed. Attach copy of response; if oral, attach summary.]

[ Include other applicable supporting information.]

[* Include all delivery costs to the construction site and any applicable duty (whether or not a duty-free entry certificate isissued).]

52.225-10 Notice of Buy American Act/Balance of
Payments Program  Requirement—Construction
Materials.

As prescribed in 25.1102(b)(1), insert the following provi-
sion:

NOTICE OF BuyY AMERICAN ACT/BALANCE OF PAYMENTS
PROGRAM REQUIREMENT—CONSTRUCTION MATERIALS
(FeB 2000)

(a) Definitions. “Construction material,” “domestic con-
struction material,” and “foreign construction material,” as
used in this provision, are defined in the clause of this solici-
tation entitled “Buy American Act—Baance of Payments
Program—Construction Materials’ (Federal Acquisition
Regulation (FAR) clause 52.225-9).

(b) Requests for deter minations of inapplicability. An off-
eror requesting a determination regarding the inapplicability
of the Buy American Act or Balance of Payments Program
should submit the request to the Contracting Officer in time
to allow adetermination before submission of offers. Theoff-
eror shall include the information and applicable supporting
data required by paragraphs (c) and (d) of the clause at FAR
52.225-9 in the request. If an offeror has not requested a
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determination regarding the inapplicability of the Buy Amer-
ican Act or Balance of Payments Program before submitting
its offer, or has not received aresponse to a previous request,
the offeror shall include the information and supporting data
in the offer.

(c) Evaluation of offers. (1) The Government will evalu-
ate an offer requesting exception to the requirements of the
Buy American Act or Balance of Payments Program, based
on claimed unreasonable cost of domestic construction mate-
rial, by adding to the offered price the appropriate percentage
of the cost of such foreign construction material, as specified
in paragraph (b)(3)(i) of the clause at FAR 52.225-9.

(2) If evaluation results in atie between an offeror that
requested the substitution of foreign construction material
based on unreasonabl e cost and an offeror that did not request
an exception, the Contracting Officer will award to the offeror
that did not request an exception based on unreasonable cost.

(d) Alternate offers. (1) When an offer includes foreign
construction material not listed by the Government in this
solicitation in paragraph (b)(2) of theclause at FAR 52.225-9,
the offeror also may submit an alternate offer based on use of
equivalent domestic construction material.
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(2) If an alternate offer is submitted, the offeror shall
submit a separate Standard Form 1442 for the alternate offer,
and a separate price comparison table prepared in accordance
with paragraphs (c) and (d) of the clause at FAR 52.225-9 for
the offer that is based on the use of any foreign construction
material for which the Government has not yet determined an
exception applies.

(3) If the Government determines that a particular
exception requested in accordance with paragraph (c) of the
clause at FAR 52.225-9 does not apply, the Government will
evaluate only those offers based on use of the equivalent
domestic construction material, and the offeror shall be
required to furnish such domestic construction material. An
offer based on use of the foreign construction material for
which an exception was requested—

(i) Will be rejected as nonresponsive if this acquisi-
tion is conducted by sealed bidding; or
(if) May be accepted if revised during negotiations.

(End of provision)

Alternate | (Feb 2000). As prescribed in 25.1102(b)(2),
substitute the foll owing paragraph (b) for paragraph (b) of the
basic provision:

(b) Requestsfor determinationsof inapplicability. An off-
eror requesting a determination regarding the inapplicability of
the Buy American Act or Balance of Payments Program shall
submit the request with its offer, including the information and
applicable supporting datarequired by paragraphs(c) and (d) of
the clause at FAR 52.225-9.

52.225-11 Buy American Act—Balance of Payments
Program—Construction Materials under Trade
Agreements.

As prescribed in 25.1102(c), insert the following clause:

Buy AMERICAN ACT—BALANCE OF PAYMENTS
PROGRAM—CONSTRUCTION MATERIALS UNDER TRADE
AGREEMENTS (FEB 2002)

(@) Definitions. Asused in thisclause—

“Component” means an article, material, or supply
incorporated directly into a construction material.

“Construction material” means an article, material, or sup-
ply brought to the construction site by the Contractor or sub-
contractor for incorporation into the building or work. The
term aso includes an item brought to the site preassembled
from articles, materials, or supplies. However, emergency
life safety systems, such as emergency lighting, fire alarm,
and audio evacuation systems, that are discrete systemsincor-
porated into a public building or work and that are produced
as complete systems, are evaluated as a single and distinct
construction material regardless of when or how the individ-
ual parts or components of those systems are delivered to the

construction site. Materias purchased directly by the Gov-
ernment are supplies, not construction material.
“Cost of components’ means—

(1) For components purchased by the Contractor, the
acquisition cost, including transportation costs to the place of
incorporation into the construction material (whether or not
such costs are paid to a domestic firm), and any applicable
duty (whether or not aduty-free entry certificateisissued); or

(2) For components manufactured by the Contractor, all
costs associated with the manufacture of the component,
including transportation costs as described in paragraph (1) of
this definition, plus allocable overhead costs, but excluding
profit. Cost of components does not include any costs asso-

ciated with the manufacture of the end product.
“Designated country” means any of the following coun-

tries:

Aruba Kiribati

Austria Korea, Republic of
Bangladesh Lesotho
Belgium Liechtenstein
Benin L uxembourg
Bhutan Malawi
Botswana Maldives
Burkina Faso Mali

Burundi Mozambique
Canada Nepal

Cape Verde Netherlands
Central African Republic Niger

Chad Norway
Comoros Portugal
Denmark Rwanda
Djibouti Sao Tome and Principe
Equatorial Guinea SierralLeone
Finland Singapore
France Somalia
Gambia Spain

Germany Sweden

Greece Switzerland
Guinea TanzaniaU.R.
Guinea-Bissau Togo

Haiti Tuvalu

Hong Kong Uganda

Iceland United Kingdom
Ireland Vanuatu

Israel Western Samoa
Italy Yemen

Japan

“Designated country construction material” means a con-

struction material that—

(1) Iswholly the growth, product, or manufacture of a

designated country; or
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(2) Inthe case of aconstruction material that consistsin
whole or in part of materials from another country, has been
substantially transformed in a designated country into a new
and different construction material distinct from the materials
from which it was transformed.

“Domestic construction material” means—

(1) An unmanufactured construction material mined or
produced in the United States; or

(2) A construction material manufactured in the United
States, if the cost of its components mined, produced, or man-
ufactured in the United States exceeds 50 percent of the cost
of all its components. Components of foreign origin of the
same class or kind for which nonavailability determinations
have been made are treated as domestic.

“Foreign construction material” means a construction
material other than a domestic construction material.

“North American Free Trade Agreement country” means
Canadaor Mexico.

“North American Free Trade Agreement country construc-
tion material” means a construction material that—

(2) Iswholly the growth, product, or manufacture of a
North American Free Trade Agreement (NAFTA) country; or

(2) Inthe case of aconstruction material that consistsin
whole or in part of materials from another country, has been
substantially transformed inaNAFTA country into anew and
different construction material distinct from the materias
from which it was transformed.

“United States” means the 50 States and the District of
Columbia, U.S. territories and possessions, Puerto Rico, the
Northern Marianalslands, and any other place subjectto U.S.
jurisdiction, but does not include leased bases.

(b) Construction materials. (1) This clause implements
the Buy American Act (41 U.S.C. 10a- 10d) and the Balance
of Payments Program by providing a preference for domestic
construction material. In addition, the Contracting Officer
has determined that the Trade Agreements Act and the North
American Free Trade Agreement (NAFTA) apply to this
acquisition. Therefore, the Buy American Act and Balance
of Payments Program restrictions are waived for designated
country and NAFTA country construction materials.

(2) The Contractor shall use only domestic, designated
country, or NAFTA country construction material in perform-
ing this contract, except as provided in paragraphs (b)(3) and
(b)(4) of this clause.

(3) The requirement in paragraph (b)(2) of this clause
does not apply to the construction materials or components
listed by the Government as follows:

[Contracting Officer to list applicable excepted materials or
indicate “ none’ ]

(4) The Contracting Officer may add other foreign con-
struction material to the list in paragraph (b)(3) of this clause
if the Government determines that—
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(i) The cost of domestic construction material would
be unreasonable. The cost of a particular domestic construc-
tion material subject to the restrictions of the Buy American
Act is unreasonable when the cost of such material exceeds
the cost of foreign material by morethan 6 percent. For deter-
mination of unreasonable cost under the Balance of Payments
Program, the Contracting Officer will use a factor of 50 per-
cent;

(if) The application of the restriction of the Buy
American Act or Balance of Payments Program to aparticular
construction material would be impracticable or inconsi stent
with the public interest; or

(iii) The construction material is not mined, pro-
duced, or manufactured in the United States in sufficient and
reasonably available commercial quantities of a satisfactory
quality.

(c) Request for determination of inapplicability of the Buy
American Act or Balance of Payments Program. (1)(i) Any
Contractor request to use foreign construction materia in
accordance with paragraph (b)(4) of this clause shall include
adequate information for Government evaluation of the
request, including—

(A) A description of the foreign and domestic
construction materials;

(B) Unit of measure;

(C) Quarntity;

(D) Price;

(E) Time of delivery or availability;

(F) Location of the construction project;

(G) Name and address of the proposed supplier;
and

(H) A detailed justification of the reason for use
of foreign construction materials cited in accordance with
paragraph (b)(3) of this clause.

(i) A request based on unreasonable cost shall
include a reasonable survey of the market and a completed
price comparison table in the format in paragraph (d) of this
clause.

(iii) The price of construction materia shall include
all delivery costs to the construction site and any applicable
duty (whether or not a duty-free certificate may be issued).

(iv) Any Contractor request for adetermination sub-
mitted after contract award shall explain why the Contractor
could not reasonably foresee the need for such determination
and could not have requested the determination before con-
tract award. If the Contractor does not submit a satisfactory
explanation, the Contracting Officer need not make a deter-
mination.

(2) If the Government determines after contract award
that an exception to the Buy American Act or Balance of Pay-
ments Program applies and the Contracting Officer and the
Contractor negotiate adequate consideration, the Contracting
Officer will modify the contract to allow use of the foreign
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construction material. However, when the basis for the
exception isthe unreasonabl e price of adomestic construction
material, adequate consideration is not less than the differen-
tial established in paragraph (b)(4)(i) of this clause.

(3) Unless the Government determines that an excep-
tion to the Buy American Act or Balance of Payments Pro-
gram applies, use of foreign construction material is
noncompliant with the Buy American Act or Balance of Pay-
ments Program.

(d) Data. To permit evaluation of requests under para-
graph (c) of this clause based on unreasonable cost, the Con-
tractor shall include the following information and any
applicable supporting data based on the survey of suppliers:

FOREIGN AND DOMESTIC CONSTRUCTION MATERIALS
PRICE COMPARISON

Unit of Quantity

Measure

Price

(Dallars)*

Construction
Material Description
Item 1.
Foreign
material
Domestic construction
material
Item 2
Foreign
material
Domestic construction
material

construction

construction

[List name, address, telephone number, and contact for suppliers
surveyed. Attach copy of response; if oral, attach summary:.]

[Include other applicable supporting information.]

[* Include all delivery costs to the construction site and any appli-
cable duty (whether or not a duty-free entry certificate isissued).]

(End of clause)

Alternate | (June 2000). As prescribed in 25.1102(c)(3),
delete the definitions of “North American Free Trade Agree-
ment country” and “North American Free Trade Agreement
country construction material” from the definitions in para-
graph (a) of the basic clause and substitute the following para-
graphs (b)(1) and (b)(2) for paragraphs (b)(1) and (b)(2) of the
basic clause:

(b) Construction materials. (1) Thisclauseimplements
the Buy American Act (41 U.S.C. 10a-10d) and the Balance of
Payments Program by providing apreference for domestic con-
struction material. In addition, the Contracting Officer has
determined that the Trade Agreements Act appliesto thisacqui-
sition. Therefore, the Buy American Act and Balance of Pay-
ments Program restrictions are waived for designated country
construction materials.

(2) The Contractor shall use only domestic or desig-
nated country construction material in performing this contract,

except as provided in paragraphs (b)(3) and (b)(4) of this
clause.

52.225-12 Notice of Buy American Act/Balance of
Payments Program  Requirement—Construction
Materialsunder Trade Agreements.

Asprescribed in 25.1102(d)(1), insert the following provi-
sion:

NoOTICE OF BUY AMERICAN ACT/BALANCE OF PAYMENTS
PROGRAM REQUIREMENT—CONSTRUCTION MATERIALS
UNDER TRADE AGREEMENTS (FEB 2000)

(a) Definitions. “Construction material,” “designated
country construction material,” “domestic construction mate-
rial,” “foreign construction material,” and “NAFTA country
construction material,” as used in this provision, are defined
inthe clause of thissolicitation entitled “Buy American Act—
Balance of Payments Program—Construction Materials
under Trade Agreements’ (Federal Acquisition Regulation
(FAR) clause 52.225-11).

(b) Requests for determination of inapplicability. An off-
eror requesting a determination regarding the inapplicability
of the Buy American Act or Balance of Payments Program
should submit the reguest to the Contracting Officer in time
to allow adetermination before submission of offers. The off-
eror shall include the information and applicable supporting
datarequired by paragraphs (c) and (d) of FAR clause 52.225-
11 intherequest. If an offeror has not requested a determina-
tion regarding the inapplicability of the Buy American Act or
Balance of Payments Program before submitting its offer, or
has not received a response to a previous request, the offeror
shall include the information and supporting datain the offer.

(c) Evaluation of offers. (1) The Government will evalu-
ate an offer requesting exception to the requirements of the
Buy American Act or Balance of Payments Program, based
on claimed unreasonable cost of domestic construction mate-
rials, by adding to the offered price the appropriate percentage
of the cost of such foreign construction material, as specified
in paragraph (b)(4)(i) of FAR clause 52.225-11.

(2) If evaluation results in atie between an offeror that
requested the substitution of foreign construction material
based on unreasonabl e cost and an offeror that did not request
an exception, the Contracting Officer will award to the offeror
that did not request an exception based on unreasonable cost.

(d) Alternate offers. (1) When an offer includes foreign
construction material, other than designated country or
NAFTA country construction material, that isnot listed by the
Government in this solicitation in paragraph (b)(3) of FAR
clause 52.225-11, the offeror also may submit an alternate
offer based on use of equivalent domestic, designated country,
or NAFTA country construction material.
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(2) If an alternate offer is submitted, the offeror shall
submit a separate Standard Form 1442 for the alternate offer,
and a separate price comparison table prepared in accordance
with paragraphs (c) and (d) of FAR clause 52.225-11 for the
offer that isbased on the use of any foreign construction mate-
rial for which the Government has not yet determined an
exception applies.

(3) If the Government determines that a particular
exception requested in accordance with paragraph (c) of FAR
clause 52.225-11 does not apply, the Government will evalu-
ate only those offers based on use of the equivalent domestic,
designated country, or NAFTA country construction material,
and the offeror shall be required to furnish such domestic, des-
ignated country, or NAFTA country construction material.
An offer based on use of the foreign construction material for
which an exception was requested—

(i) Will be rejected as nonresponsive if this acquisi-
tion is conducted by sealed bidding; or
(if) May be accepted if revised during negotiations.

(End of provision)

Alternate | (Feb 2000). As prescribed in 25.1102(d)(2),
substitute the following paragraph (b) for paragraph (b) of the
basic provision:

(b) Reguestsfor determination of inapplicability. An off-
eror requesting a determination regarding the inapplicability of
the Buy American Act or Balance of Payments Program shall
submit the request with its offer, including the information and
applicable supporting datarequired by paragraphs(c) and (d) of
FAR clause 52.225-11.

Alternate Il (June 2000). As prescribed in 25.1102(d)(3),
substitute the following paragraphs (a) and (d) for paragraphs
(a) and (d) of the basic provision:

(@ Definitions. “Construction material,” “designated
country construction material,” “domestic construction mate-
rial,” and “foreign construction material,” asused in this provi-
sion, are defined in the clause of this solicitation entitled “Buy
American Act—Balance of Payments Program—Construction
Materials under Trade Agreements’ (Federal Acquisition Reg-
ulation (FAR) clause 52.225-11).

(d) Alternate offers. (1) When an offer includes foreign
construction material, other than designated country construc-
tion material, that is not listed by the Government in this solic-
itation in paragraph (b)(3) of FAR clause 52.225-11, the offeror
also may submit an alternate offer based on use of equivalent
domestic or designated country construction material.

(2) If an dternate offer is submitted, the offeror shall
submit a separate Standard Form 1442 for the aternate offer,
and a separate price comparison table prepared in accordance
with paragraphs (c) and (d) of FAR clause 52.225-11 for the
offer that is based on the use of any foreign construction mate-
ria for which the Government has not yet determined an excep-
tion applies.

(3) If the Government determines that a particular
exception requested in accordance with paragraph (c) of FAR
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clause 52.225-11 does not apply, the Government will evaluate
only those offers based on use of the equivaent domestic or
designated country construction material, and the offeror shall
be required to furnish such domestic or designated country con-
struction material. An offer based on use of the foreign con-
struction material for which an exception was requested—

(i) Will be rejected as nonresponsive if this acquisi-
tion is conducted by sealed bidding; or

(ii) May be accepted if revised during negotiations.

52.225-13 Restrictionson Certain Foreign Purchases.
As prescribed in 25.1103(a), insert the following clause:

RESTRICTIONS ON CERTAIN FOREIGN PURCHASES
(JuLy 2000)

(a) The Contractor shall not acquire, for usein the perfor-
mance of this contract, any supplies or services originating
from sources within, or that were located in or transported
from or through, countries whose products are banned from
importation into the United States under regulations of the
Office of Foreign Assets Control, Department of the Treasury.
Those countries are Cuba, Iran, Irag, Libya, North Korea,
Sudan, the territory of Afghanistan controlled by the Taliban,
and Serbia (excluding the territory of Kosovo).

(b) The Contractor shall not acquire for use in the perfor-
mance of this contract any supplies or services from entities
controlled by the government of Iraqg.

(c) The Contractor shall insert this clause, including this
paragraph (c), in al subcontracts.

(End of clause)

52.225-14 Inconsistency between English Version and
Translation of Contract.
Asprescribed at 25.1103(b), insert the following clause:

INCONSISTENCY BETWEEN ENGLISH VERSION AND
TRANSLATION OF CONTRACT (FEB 2000)

In the event of inconsistency between any terms of this
contract and any translation into another language, the
English language meaning shall control.

(End of clause)

52.225-15 Sanctioned European Union Country End
Products.
As prescribed in 25.1103(c), insert the following clause:

SANCTIONED EUROPEAN UNION COUNTRY END
ProbucTs (Fes 2000)

(a) Definitions. Asused in this clause—
“ Sanctioned European Union country end product” means
an article that—
(1) Iswholly the growth, product, or manufacture of a
sanctioned European Union (EU) member state; or
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(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
transformed in a sanctioned EU member state into a new and
different article of commerce with a name, character, or use
distinct from that of the article or articles from which it was
transformed. The term refers to a product offered for pur-
chase under asupply contract, but for purposes of calculating
the value of the end product includes services (except trans-
portation services) incidental to the article, provided that the
value of those incidental services does not exceed that of the
articleitself.

“Sanctioned European Union member state” means Aus-
tria, Belgium, Denmark, Finland, France, Ireland, Italy, Lux-
embourg, the Netherlands, Sweden, or the United Kingdom.

(b) The Contractor shall not deliver any sanctioned Euro-
pean Union country end products under this contract.

(End of clause)

52.225-16 Sanctioned European Union Country Services.
As prescribed in 25.1103(c), insert the following clause:

SANCTIONED EUROPEAN UNION COUNTRY SERVICES
(FeB 2000)

(a) Definition. “Sanctioned European Union member
state,” as used in this clause, means Austria, Belgium, Den-
mark, Finland, France, Ireland, Italy, Luxembourg, the Neth-
erlands, Sweden, or the United Kingdom.

(b) The Contractor shall not perform services under this
contract in a sanctioned European Union member state. This
prohibition does not apply to subcontracts.

(End of clause)

52.225-17 Evaluation of Foreign Currency Offers.

As prescribed in 25.1103(d), insert the following provi-
sion:

EVALUATION OF FOREIGN CURRENCY OFFERS (FEB 2000)

If the Government receives offers in more than one cur-
rency, the Government will evaluate offers by converting the
foreign currency to United States currency using [Contract-
ing Officer to insert source of rate] in effect asfollows:

(a) For acquisitions conducted using sealed bidding proce-
dures, on the date of bid opening.

(b) For acquisitions conducted using negotiation proce-
dures—

(1) On the date specified for receipt of offers, if award
isbased on initial offers; otherwise

(2) On the date specified for receipt of proposal revi-
sions.

(End of provision)

52.226-1 Utilization of Indian Organizations and Indian-
Owned Economic Enterprises.
Asprescribed in 26.104, insert the following clause:

UTILIZATION OF INDIAN ORGANIZATIONS AND INDIAN-
OWNED EcoNoMIC ENTERPRISES (JUNE 2000)

(a) Definitions. Asused in this clause:

“Indian” means any person who isamember of any Indian
tribe, band, group, pueblo, or community that is recognized
by the Federal Government as eligible for services from the
Bureau of Indian Affairs (BIA) in accordance with 25 U.S.C.
1452(c) and any “Native’ as defined in the Alaska Native
Claims Settlement Act (43 U.S.C. 1601).

“Indian organization” means the governing body of any
Indian tribe or entity established or recognized by the govern-
ing body of an Indian tribe for the purposes of 25 U.S.C,,
chapter 17.

“Indian-owned economic enterprise” means any Indian-
owned (as determined by the Secretary of the Interior) com-
mercial, industrial, or business activity established or orga-
nized for the purpose of profit, provided that Indian
ownership constitutes not less than 51 percent of the enter-
prise.

“Indiantribe” meansany Indiantribe, band, group, pueblo,
or community, including native villages and native groups
(including corporations organized by Kenai, Juneau, Sitka,
and Kodiak) as defined in the Alaska Native Claims Settle-
ment Act, that is recognized by the Federal Government as
eligible for services from BIA in accordance with 25 U.S.C.
1452(c).

“Interested party” means a prime contractor or an actual or
prospective offeror whose direct economic interest would be
affected by the award of a subcontract or by the failure to
award a subcontract.

(b) The Contractor shall useits best efforts to give Indian
organizations and Indian-owned economic enterprises
(25 U.S.C. 1544) the maximum practicable opportunity to
participate in the subcontracts it awards to the fullest extent
consistent with efficient performance of its contract.

(1) The Contracting Officer and the Contractor, acting
in good faith, may rely on the representation of an Indian
organization or Indian-owned economic enterprise as to its
eligibility, unless an interested party challenges its status or
the Contracting Officer has independent reason to question
that status. In the event of a challenge to the representation
of asubcontractor, the Contracting Officer will refer the mat-
ter to the—

U.S. Department of the Interior

Bureau of Indian Affairs (BIA)

Attn: Chief, Division of Contracting and Grants
Administration

1849 C Street, NW,

MS-2626-MIB

Washington, DC 20240-4000.
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The BIA will determine the eligibility and notify the Con-
tracting Officer. No incentive payment will be made within
50 working days of subcontract award or while achallengeis
pending. If a subcontractor is determined to be an ineligible
participant, no incentive payment will be made under the
Indian Incentive Program.
(2) The Contractor may request an adjustment under the
Indian Incentive Program to the following:
(i) The estimated cost of a cost-type contract.
(i) Thetarget cost of acost-plus-incentive-fee prime
contract.
(iii) Thetarget cost and ceiling price of afixed-price
incentive prime contract.
(iv) The price of afirm-fixed-price prime contract.
(3) The amount of the adjustment to the prime contract
is 5 percent of the estimated cost, target cost, or firm-fixed-
price included in the subcontract initially awarded to the
Indian organization or Indian-owned economic enterprise.
(4) The Contractor has the burden of proving the
amount claimed and must assert its request for an adjustment
prior to completion of contract performance.

(c) The Contracting Officer, subject to the terms and con-
ditions of the contract and the availability of funds, will
authorize an incentive payment of 5 percent of the amount
paid to the subcontractor. The Contracting Officer will seek
funding in accordance with agency procedures.

(End of clause)
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52.226-2 Historically Black College or University and
Minority I nstitution Representation.

As prescribed in 26.304, insert the following provision:

HISTORICALLY BLACK COLLEGE OR UNIVERSITY AND
MINORITY INSTITUTION REPRESENTATION (MAY 2001)

(a) Definitions. As used in this provision—

“Historically black college or university” means an insti-
tution determined by the Secretary of Education to meet the
requirements of 34 CFR 608.2. For the Department of
Defense, the National Aeronautics and Space Administration,
and the Coast Guard, the term also includes any nonprofit
research institution that was an integral part of such acollege
or university before November 14, 1986.

“Minority institution” means an institution of higher edu-
cation meeting the requirements of Section 1046(3) of the
Higher Education Act of 1965 (20 U.S.C. 1067k, including a
Hispanic-serving institution of higher education, asdefined in
Section 316(b)(1) of the Act (20 U.S.C. 1101a)).

(b) Representation. The offeror represents that it—
O isO isnot ahistorically black college or university;

O is 0 is not a minority institution.

(End of provision)
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(2) The Contractor shall not beliablefor loss or destruc-
tion of, or damage to, the Government property provided under
this contract (or, if an educational or nonprofit organization, for
expenses incidental to such loss, destruction, or damage),
except as provided in paragraphs (g)(3) and (g)(4) of this
clause.

(3) The Contractor shall be responsible for loss or
destruction of, or damage to, the Government property pro-
vided under this contract (including expensesincidental to such
loss, destruction, or damage)—

(i) That results from a risk expressly required to be
insured under this contract, but only to the extent of the insur-
ance required to be purchased and maintained, or to the extent
of insurance actually purchased and maintained, whichever is
greater;

(ii) That results from arisk that isin fact covered by
insurance or for which the Contractor is otherwise reimbursed,
but only to the extent of such insurance or reimbursement;

(iii) For which the Contractor is otherwise responsi-
ble under the express terms of this contract;

(iv) That results from willful misconduct or lack of
good faith on the part of the Contractor’s managerial personnel;
or

(v) That results from afailure on the part of the Con-
tractor, due to willful misconduct or lack of good faith on the
part of the Contractor’s manageria personnel, to establish and
administer aprogram or system for the control, use, protection,
preservation, maintenance, and repair of Government property
as required by paragraph (€) of this clause.

(4)(i) If the Contractor failsto act as provided in subdi-
vision (9)(3)(v) of this clause, after being notified (by certified
mail addressed to one of the Contractor’s managerial person-
nel) of the Government's disapproval, withdrawal of approval,
or nonacceptance of the system or program, it shall be conclu-
sively presumed that such failure was due to willful misconduct
or lack of good faith on the part of the Contractor’s managerial
personnel.

(it) In such event, any loss or destruction of, or dam-
age to, the Government property shall be presumed to have
resulted from such failure unless the Contractor can establish
by clear and convincing evidence that such loss, destruction, or
damage—

(A) Did not result from the Contractor’s failure to
maintain an approved program or system; or

(B) Occurred while an approved program or sys-
tem was maintained by the Contractor.

(5) If the Contractor transfers Government property to
the possession and control of a subcontractor, the transfer shall
not affect the liability of the Contractor for loss or destruction
of, or damage to, the property as set forth above. However, the
Contractor shall require the subcontractor to assume therisk of,
and be responsible for, any loss or destruction of, or damage to,
the property while in the subcontractor’s possession or control,
except to the extent that the subcontract, with the advance
approval of the Contracting Officer, relieves the subcontractor
from such liability. In the absence of such approval, the subcon-

tract shall contain appropriate provisionsrequiring the return of
all Government property inasgood condition aswhen received,
except for reasonable wear and tear or for its use in accordance
with the provisions of the prime contract.

(6) Upon loss or destruction of, or damage to, Govern-
ment property provided under this contract, the Contractor shall
so notify the Contracting Officer and shall communicate with
thelossand salvage organization, if any, designated by the Con-
tracting Officer. With the assistance of any such organization,
the Contractor shall take all reasonable action to protect the
Government property from further damage, separate the dam-
aged and undamaged Government property, put all the affected
Government property in the best possible order, and furnish to
the Contracting Officer a statement of —

(i) The lost, destroyed, or damaged Government
property;

(if) The time and origin of the loss, destruction, or
damage;

(iii) All known interests in commingled property of
which the Government property is a part; and

(iv) The insurance, if any, covering any part of or
interest in such commingled property.

(7) The Contractor shall repair, renovate, and take such
other action with respect to damaged Government property as
the Contracting Officer directs. If the Government property is
destroyed or damaged beyond practical repair, or is damaged
and so commingled or combined with property of others
(including the Contractor’s) that separation is impractical, the
Contractor may, with the approval of and subject to any condi-
tionsimposed by the Contracting Officer, sell such property for
the account of the Government. Such sales may be made in
order to minimize the loss to the Government, to permit the
resumption of business, or to accomplish asimilar purpose. The
Contractor shall be entitled to an equitable adjustment in the
contract price for the expenditures madein performing the obli-
gations under this paragraph (g)(7) in accordance with para-
graph (h) of this clause. However, the Government may directly
reimburse the loss and salvage organization for any of their
charges. The Contracting Officer shall give due regard to the
Contractor’s liability under this paragraph (g) when making
such equitable adjustment.

(8) The Contractor represents that it is not including in
the price and agrees it will not hereafter include in any priceto
the Government any chargeor reserve for insurance (including
any self-insurance fund or reserve) covering loss or destruction
of, or damageto, Government property, except to the extent that
the Government may have expresdy required the Contractor to
carry such insurance under another provision of this contract.

(9) In the event the Contractor is reimbursed or other-
wise compensated for any loss or destruction of, or damage to,
Government property, the Contractor shall use the proceeds to
repair, renovate, or replace the lost, destroyed, or damaged
Government property, or shall otherwise credit the proceeds to
equitably reimburse the Government, as directed by the Con-
tracting Officer.

(10) The Contractor shall do nothing to prejudice the
Government’srightsto recover against third partiesfor any loss
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or destruction of, or damageto, Government property. Uponthe
request of the Contracting Officer, the Contractor shall, at the
Government’s expense, furnish to the Government all reason-
able assistance and cooperation (including the prosecution of
suit and the execution of instruments of assignment in favor of
the Government) in obtaining recovery. In addition, where a
subcontractor has not been relieved from liability for any loss
or destruction of, or damage to, Government property, the Con-
tractor shall enforce for the benefit of the Government the lia-
bility of the subcontractor for such loss, destruction, or damage.

Alternate |1 (July 1985). As prescribed in 45.106(b)(3),

substitute the following paragraphs (c) and (g) for paragraphs

(c) and (g) of the basic clause:

(c) Title in Government property. (1) The Government
shall retain title to all Government-furnished property.

(2) All Government-furnished property and all property
acquired by the Contractor, title to which vests in the Govern-
ment under this paragraph (collectively referred to as“ Govern-
ment property”), are subject to the provisions of this clause.
Titleto Government property shall not be affected by itsincor-
poration into or attachment to any property not owned by the
Government, nor shall Government property become a fixture
or loseitsidentity as persona property by being attached to any
real property.

(3) Title to each item of facilities, special test equip-
ment, and special tooling (other than that subject to a special
tooling clause) acquired by the Contractor for the Government
under this contract shall pass to and vest in the Government
when its use in performing this contract commences, or when
the Government has paid for it, whichever is earlier, whether or
not title previously vested in the Government.

(4) Titleto equipment (and other tangible personal prop-
erty) purchased with funds available for research and having an
acquisition cost of less than $5,000 shall vest in the Contractor
upon acquisition or as soon thereafter asfeasible; provided, that
the Contractor obtained the Contracting Officer’s approval
before each acquisition. Title to equipment purchased with
funds available for research and having an acquisition cost of
$5,000 or more shall vest as set forth in the contract. If title to
equipment vests in the Contractor under this paragraph (c)(4),
the Contractor agrees that no charge will be made to the Gov-
ernment for any depreciation, amortization, or use under any
existing or future Government contract or subcontract thereun-
der. The Contractor shall furnish the Contracting Officer alist
of al equipment to which titleis vested in the Contractor under
this paragraph (c)(4) within 10 days following the end of the
calendar quarter during which it was received.

(5) Vesting title under this paragraph (c) is subject to
civil rights legislation, 42 U.S.C. 2000d. Before title is vested
and by signing this contract, the Contractor accepts and agrees
that—

No person in the United States shall, on the ground of
race, color, or national origin, be excluded from participationin,
be denied the benefits of, or be otherwise subjected to
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discrimination under this contemplated financia assistance
(title to equipment).
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(g) Limited risk of loss. (1) Theterm “Contractor’s man-
agerial personnel”, as used in this paragraph (g), means the
Contractor’s directors, officers, and any of the Contractor’s
managers, superintendents, or equivalent representatives who
have supervision or direction of —

(i) All or substantially all of the Contractor’s busi-
ness,

(i) All or substantially all of the Contractor’s opera-
tion at any one plant, laboratory, or separate location at which
the contract is being performed; or

(iii) A separate and complete major industrial opera-
tion connected with performing this contract.

(2) The Contractor shall not be liablefor loss or destruc-
tion of, or damage to, the Government property provided under
this contract (or, if an educational or nonprofit organization, for
expenses incidental to such loss, destruction, or damage),
except as provided in paragraphs (g)(3) and (g)(4) of this
clause.

(3) The contractor shall be responsible for loss or
destruction of, or damage to, the Government property pro-
vided under this contract (including expensesincidental to such
loss, destruction, or damage)—

(i) That results from a risk expressly required to be
insured under this contract, but only to the extent of the insur-
ance required to be purchased and maintained, or to the extent
of insurance actually purchased and maintained, whichever is
greater;

(ii) That results from arisk which isin fact covered
by insurance or for which the Contractor is otherwise reim-
bursed, but only to the extent of such insurance or reimburse-
ment;

(iii) For which the Contractor is otherwise responsi-
ble under the express terms of this contract;

(iv) That results from willful misconduct or lack of
good faith on the part of the Contractor’s managerial personnel;
or

(v) That results from afailure on the part of the Con-
tractor, due to willful misconduct or lack of good faith on the
part of the Contractor’s manageria personnel, to establish and
administer aprogram or system for the control, use, protection,
preservation, maintenance, and repair of Government property
asrequired by paragraph (e) of this clause.

(4)(i) If the Contractor fails to act as provided in subdi-
vision (g)(3)(v) of this clause, after being notified (by certified
mail addressed to one of the Contractor’s managerial person-
nel) of the Government's disapproval, withdrawal of approval,
or nonacceptance of the system or program, it shall be conclu-
sively presumed that such failure was due to willful misconduct
or lack of good faith on the part of the Contractor’s managerial
personnel.

(i) Furthermore, any loss or destruction of, or dam-
age to, the Government property shall be presumed to have
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CONTRACTOR’S SHARE OF NET ACQUISITION SAVINGS
(Figure in Percent)

INCENTIVE

CONTRACT TYPE
(VOLUNTARY)

PROGRAM REQUIREMENT
(MANDATORY)

Instant Contract Rate

Concurrent and Future
Contract Rate

Concurrent and Future

Instant Contract Rate Contract Rate

Fixed-price (includes fixed-
price-award-fee; excludes
other fixed-price incentive
contracts)

*50

Incentive (fixed-price or cost)
(other than award fee) (**)

Cost-reimbursement (includes
cost-plus-award-fee; excludes
other cost-type incentive con-
tracts)

***25

*50 25 25
* 50 (* * ) 25
***25 15 15

* The Contracting Office may increase the Contractor’s sharing rate to as high as 75 percent for each VECP.
** Same sharing arrangement as the contract’s profit or fee adjustment formula.
*** The Contracting Office may increase the Contractor’s sharing rate to as high as 50 percent for each VECP.

(g) Calculating net acquisition savings. (1) Acquisition
savings are realized when (i) the cost or price is reduced on
the instant contract, (ii) reductions are negotiated in
concurrent contracts, (iii) future contracts are awarded, or (iv)
agreement is reached on a lump-sum payment for future
contract savings (see paragraph (i)(4) of this clause). Net
acquisition savings are first realized, and the Contractor shall
be paid a share, when Government costs and any negative
instant contract savings have been fully offset against
acquisition savings.

(2) Except in incentive contracts, Government costs
and any price or cost increases resulting from negative instant
contract savings shall be offset against acquisition savings
each time such savings are realized until they are fully off-
set. Then, the Contractor’s shareis calculated by multiply-
ing net acquisition savings by the appropriate Contractor’s
percentage sharing rate (see paragraph (f) of this clause).
Additional Contractor shares of net acquisition savings
shall be paid to the Contractor at the time realized.

(3) If thisis an incentive contract, recovery of Govern-
ment costs on the instant contract shall be deferred and offset
against concurrent and future contract savings. The Contrac-
tor shall share through the contract incentive structurein sav-
ings on the instant contract items affected. Any negative
instant contract savings shall be added to the target cost or to
the target price and ceiling price, and the amount shall be off-
set against concurrent and future contract savings.

(4) If the Government does not receive and accept all
items on which it paid the Contractor’s share, the Contractor
shall reimbursethe Government for the proportionate share of
these payments.

(h) Contract adjustment. The modification accepting the
VECP (or a subsequent modification issued as soon as possi-
ble after any negotiations are compl eted) shall—

(1) Reduce the contract price or estimated cost by the
amount of instant contract savings, unlessthisisan incentive
contract;

(2) When the amount of instant contract savingsis neg-
aive, increase the contract price, target price and ceiling
price, target cost, or estimated cost by that amount;

(3) Specify the Contractor’s dollar share per unit on
future contracts, or provide the lump-sum payment;

(4) Specify theamount of any Government costsor neg-
ative instant contract savings to be offset in determining net
acquisition savings realized from concurrent or future con-
tract savings; and

(5) Providethe Contractor’s share of any net acquisition
savings under the instant contract in accordance with the fol-
lowing:

(i) Fixed-price contracts—add to contract price.
(i) Cost-reimbursement contracts—add to contract
fee.

(i) Concurrent and future contract savings. (1) Payments
of the Contractor’s share of concurrent and future contract
savings shall be made by amodification to the instant contract
in accordance with paragraph (h)(5) of this clause. For incen-
tive contracts, shares shall be added as a separate firm-fixed-
price line item on the instant contract. The Contractor shall
maintain records adequate to identify the first delivered unit
for 3 years after final payment under this contract.

(2) The Contracting Officer shall calculate the Contrac-
tor’s share of concurrent contract savings by—

52.2-333
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(i) Subtracting from the reduction in price negotiated
on the concurrent contract any Government costs or negative
instant contract savings not yet offset; and

(if) Multiplying the result by the Contractor’s shar-
ing rate.

(3) The Contracting Officer shall calculate the Contrac-
tor’s share of future contract savings by—

(i) Multiplying the future unit cost reduction by the
number of future contract units scheduled for delivery during
the sharing period;

(i) Subtracting any Government costs or negative
instant contract savings not yet offset; and

(iii) Multiplying the result by the Contractor’s shar-
ing rate.

(4) When the Government wishes and the Contractor
agrees, the Contractor’s share of future contract savings may
be paid in a single lump sum rather than in a series of pay-
ments over time as future contracts are awarded. Under this
alternate procedure, the future contract savings may be cal cu-
lated when the VECP isaccepted, on the basis of the Contract-
ing Officer's forecast of the number of units that will be
delivered during the sharing period. The Contractor’s share
shall be included in amodification to this contract (see para-
graph (h)(3) of this clause) and shall not be subject to subse-
quent adjustment.

(5) Alternate no-cost settlement method. When, in
accordance with subsection 48.104-4 of the Federal Acquisi-
tion Regulation, the Government and the Contractor mutually
agree to use the no-cost settlement method, the following
applies:

(i) The Contractor will keep al the savings on the
instant contract and on its concurrent contracts only.

(i) The Government will keep all the savingsresult-
ing from concurrent contracts placed on other sources, sav-
ings from all future contracts, and all collateral savings.

(j) Collateral savings. If aVECPisaccepted, the Contract-
ing Officer will increase the instant contract amount, as spec-
ified in paragraph (h)(5) of this clause, by arate from 20 to
100 percent, as determined by the Contracting Officer, of any
projected collateral savingsdetermined to berealizedin atyp-
ical year of use after subtracting any Government costs not
previously offset. However, the Contractor’s share of collat-
eral savings will not exceed the contract’s firm-fixed-price,
target price, target cost, or estimated cost, at the time the
VECP is accepted, or $100,000, whichever is greater. The
Contracting Officer will be the sole determiner of the amount
of collateral savings.

(K) Relationship to other incentives. Only those benefits
of an accepted VECP not rewardable under performance,
design-to-cost (production unit cost, operating and support
costs, reliability and maintainability), or similar incentives
shall be rewarded under this clause. However, the targets of
such incentives affected by the VECP shall not be adjusted
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because of VECP acceptance. If this contract specifiestargets
but provides no incentive to surpass them, the value engineer-
ing sharing shall apply only to theamount of achievement bet-
ter than target.

(I) Subcontracts. The Contractor shall include an appro-
priate value engineering clause in any subcontract of
$100,000 or more and may include one in subcontracts of
lesser value. In calculating any adjustment in this contract’s
price for instant contract savings (or negative instant contract
savings), the Contractor’s allowable development and imple-
mentation costs shall include any subcontractor’s allowable
development and implementation costs, and any value engi-
neering incentive payments to a subcontractor, clearly result-
ing from a VECP accepted by the Government under this
contract. The Contractor may choose any arrangement for
subcontractor value engineering incentive payments, pro-
vided, that the payments shall not reduce the Government’s
share of concurrent or future contract savings or collateral
savings.

(m) Data. The Contractor may restrict the Government’s
right to use any part of a VECP or the supporting data by
marking the following legend on the affected parts:

These data, furnished under the Value Engineering clause of
contract , shall not be disclosed outside the Govern-
ment or duplicated, used, or disclosed, in whole or in part, for
any purpose other than to evaluate a value engineering change
proposal submitted under the clause. This restriction does not
limit the Government’s right to use information contained in
thesedataif it has been obtained or is otherwise availablefrom
the Contractor or from another source without limitations.

If a VECP is accepted, the Contractor hereby grants the
Government unlimited rights in the VECP and supporting
data, except that, with respect to data qualifying and submit-
ted aslimited rightstechnical data, the Government shall have
therights specified in the contract modification implementing
the VECP and shall appropriately mark the data. (The terms
“unlimited rights” and “limited rights’ are defined in Part 27
of the Federal Acquisition Regulation.)

(End of clause)

Alternate | (Apr 1984). If the contracting officer selects a
mandatory value engineering program requirement, substi-
tute the following paragraph (&) for paragraph (a) of the basic
clause:

(a) General. The Contractor shall (1) engage in a value
engineering program, and submit value engineering progress
reports, as specified in the Schedule and (2) submit to the Con-
tracting Officer any resulting val ue engineering change propos-
as (VECPs). In addition to being paid as the Schedule
specifiesfor thismandatory program, the Contractor shall share
in any net acquisition savings realized from accepted VECP's,
in accordance with the program requirement sharing rates in
paragraph (f) of this clause.
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PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

PROVISION OR CLAUSE PRESCRIBED | P | IBR | UCF | FP CR FP CR FP CR FP CR | T&M | LMV | COM | DDR | A&E | FAC | IND | TRN | SAP | UTL Cl
IN OR SUP | SUP | R&D | R&D | SVC | SVC | CON | CON | LH SvC DEL svC
¢
52.219-19 Small Business Concern 19.1007(a) P | No K A A A A A A A A A A

Representation for the Small Business
Competitiveness Demonstration

Program.

52.219-20 Notice of Emerging Small 19.1007(b) P | No K A
Business Set-Aside.

52.219-21 Small Business Size 19.1008(c) v/ P | No K A A A A A A A A A A A A A A A A A

Representation for Targeted Industry
Categories under the Small Business
Competitiveness Demonstration

Program.
52.219-22 Small Disadvantaged 19.307(b) P | No K A A A A A A A A A A A A A A A A A A A
Business Status.
Alternate | 19.307(b) P | No K A A A A A A A A A A A A A A A A A A A
52.219-23 Notice of Price Evaluation 19.1104 C | Yes | A A A A A A A A A A A A A A A A A A A
Adjustment for Small Disadvantaged
Business Concerns.
Alternate | 19.1104 C | Yes | A A A A A A A A A A A A A A A A A A A
Alternate 11 19.1104 C | Yes | A A A A A A A A A A A A A A A A A A A
52.219-24 Small Disadvantaged 19.1204(a) P | Yes L O (0] (0] (0] (0] (0] (0] o (6] (6] (6] (6] (6] (6] (6] (6] (6] (0]
Business Parti cipation Program—
Targets.
52.219-25 Small Disadvantaged 19.1204(b) C | Yes | A A A A A A A A A A A A A A A A A A A

Business Participation Program—
Disadvantaged Status and Reporting.

52.219-26 Small Disadvantaged 19.1204(c) C | Yes | o (0] (0] (0] (0] (0] (0] (0] (0] (0] (0] (0] (0] (0] (0] (0] (0] (0] (0]
Business Parti cipation Program—
Incentive Subcontracting.
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PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

PROVISION OR CLAUSE PRESCRIBED P | IBR | UCF | FP CR FP CR FP CR FP CR | T&M | LMV | COM | DDR | A&E | FAC | IND | TRN | SAP | UTL cl
IN OR SUP | SUP | R&D | R&D | SVC | SVC | CON | CON | LH svC DEL svC
c

52.222-1 Notice to the Government |22.103-5(a) C | Yes | A A A A A A A A A A A A A A A A A A

of Labor Disputes.
52.222-2 Payment for Overtime 22.103-5(b) C | Yes | A A A A A A A A A

Premiums.
52.222-3 Convict Labor. 22.202 C | Yes | A A A A A A A A A A A A A A A A A A
52.222-4 Contract Work Hours and {22.305 C | Yes | A A A A A A A A A A A A A A A A

Safety Standards Act—Overtime
Compensation.

52.222-6 Davis-Bacon Act. 22.407(a) C | Yes | A A A

52.222-7 Withholding of Funds. 22.407(a) C | Yes | A A

52.222-8 Payrolls and Basic 22.407(a) C | Yes | A A
Records.

52.222-9 Apprentices and Trainees. |22.407(a) C | Yes | A A

52.222-10 Compliance with 22.407(a) C | Yes | A A
Copeland Act Requirements.

52.222-11 Subcontracts (Labor 22.407(a) C | Yes | A A
Standards).

52.222-12 Contract Termination— |22.407(a) C | Yes | A A A
Debarment.

52.222-13 Compliance with Davis- |22.407(a) C | Yes | A A A
Bacon and Related Act
Regulations.

52.222-14 Disputes Concerning 22.407(a) C | Yes | A A A
Labor Standards.

52.222-15 Certification of 22.407(a) C | Yes | A A A
Eligibility.
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PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

PROVISION OR CLAUSE PRESCRIBED P | BR | UCF | FP CR FP CR FP CR FP CR | T&M | LMV | COM | DDR | A&E | FAC | IND | TRN | SAP | UTL cl
IN OR SUP | SUP | R&D | R&D | SVC | SVC | CON | CON | LH svec DEL svec
c

52.222-16 Approval of Wage Rates. | 22.407(b) C | Yes | A
52.222-17 Labor Standards for 22.407(d) C | Yes | A
Construction Work—Facilities
Contracts.
52.222-18 Certification Regarding |22.1505(a) P No K A A A A A

Knowledge of Child Labor for
Listed End Products.

52.222-19 Child Labor— 22.1505(b) C | Yes | A A A A A
Cooperation with Authorities and
Remedies.

52.222-20 Walsh-Healey Public 22.610 C | Yes | A A A A A A A A A A A A A A A A A
Contracts Act.

52.222-21 Prohibition of 22.810(a)(2) C | Yes | A A A A A A A A A A A A A A A A A A

Segregated Facilities.

52.222-22 Previous Contractsand  |22.810(a)(2) P No K A A A A A A A A A A A A A A A A A A
Compliance Reports.

52.222-23 Notice of Requirement  |22.810(b) P | Yes A A A
for Affirmative Action to Ensure
Equal Employment Opportunity
for Construction.

52.222-24 Preaward On-Site Equal |22.810(c) P | Yes L A A A A A A A A A A A A A A A
Opportunity Compliance
Evaluation.

52.222-25 Affirmative Action 22.810(d) P | No K A A A A A A A A A A A A A A A A
Compliance.

52.222-26 Equal Opportunity. 22.810(e) C | Yes | A A A A A A A A A A A A A A A A A A
Alternate | 22.810(e) C | Yes | A A A A A A A A A A A A A A A A A A

FEDERAL ACQUISITION REGULATION (FAR) (FAC 2001-04) Matrix 19
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PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

PROVISION OR CLAUSE PRESCRIBED | P | IBR | UCF | FP CR FP CR FP CR FP CR | T&M | LMV | COM | DDR | A&E | FAC | IND | TRN | SAP | UTL | cCI
IN OR SUP | SUP | R&D | R&D | SVC | SVC | CON | CON | LH svc DEL svc
c
52.222-27 Affirmative Action 22.810(f) C | Yes A A A

Compliance Requirements for
Congtruction.

52.222-29 Notification of VisaDenial. |22.810(g) C | Yes | A A A A A A A A A A A A A A A A A A

52.222-30 Davis-Bacon Act—Price 22.407(e) C A A
Adjustment (None or Separately
Specified Method).

52.222-31 Davis Bacon Act—Price 22.407(f) C A A
Adjustment (Percentage Method).

52.222-32 Davis-Bacon Act—Price 22.407(g) C A A
Adjustment (Actua Method).

52.222-35 Equal Opportunity for 22.1310(A)()v'| C | Yes | A A A A A A A A A A A A A A A A A A
Special Disabled Veterans, Veterans of
the Vietnam Era, and Other Eligible

Veterans.

Alternate | 22.1308(a)(2) C | Yes | A A A A A A A A A A A A A A A A A A
52.222-36 Affirmative Action for 22.1408(a) C | Yes | A A A A A A A A A A A A A A A A A A

Workers with Disabilities.

Alternate | 22.1408(b) C | Yes | A A A A A A A A A A A A A A A A A A
52.222-37 Employment Reports on 22.1308(b) C | Yes | A A A A A A A A A A A A A A A A A A

Special Disabled Veterans, Veterans of
the Vietnam Era, and Other Eligible
Veterans.

52.222-38 Compliance with Veterans'  |22.1310(c) P |Yes| Kv| A A A A A A A A A A A A A A A A A A
Employment Reporting Requirements.

52.222-41 Service Contract Act of 1965, | 22.1006(a) C | Yes | A A A A A A A A
As Amended.
52.222-42 Statement of Equivalent 22.1006(b) C | No | A A A A A A A A

Rates for Federal Hires.
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