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FAR segment OMB Control Number FAR segment OMB Control Number
52.219-10 9000-0006 52.227-23 9000-0090
52.219-22 9000-0150 52.228-1 9000-0045
52.219-23 9000-0150 52.228-2 9000-0045
52.219-25 9000-0150 52.228-12 9000-0135
52.219-28 9000-0163 52.228-13 9000-0045
52.219-29 3245-0374 52.228-15 9000-0045
52.219-30 3245-0374 52.228-16 9000-0045
52.222-2 9000-0065 52.229-2 9000-0059
52.222-4 1215-0119 52.230-6 9000-0129
52.222-6 1215-0140 52.232-1 9000-0070
52.222-8 1215-0149 and 52.232-2 9000-0070
1215-0017 52.232-3 9000-0070
52.222-11 9000-0014 52.232-4 9000-0070
52.222-18 9000-0127 52.232-5 9000-0070
52.222-21 1215-0072 52.232-6 9000-0070
52.222-22 1215-0072 52.232-7 9000-0070
52.222-23 1215-0072 52.232-8 9000-0070
52.222-25 1215-0072 52.232-9 9000-0070
52.222-26 1215-0072 52.232-10 9000-0070
52.222-27 1215-0072 52.232-11 9000-0070
52.222-32 9000-0154 52.232-12 9000-0073
52.222-35 1215-0072 52.232-13 9000-0010
52.222-36 1215-0072 52.232-14 9000-0010
52.222-37 1293-0005 52.232-15 9000-0010
52.222-40 1215-0209 52.232-16 9000-0010
52.222-41 1215-0017 and 52.232-20 9000-0074
1215-0150 52.232-22 9000-0074
52.222-46 9000-0066 52.232-27 9000-0102
52.223-4 9000-0134 52.232-29 9000-0138
52.223-5 9000-0147 52.232-30 9000-0138
52.223-6(b)(5) 9000-0101 52.232-31 9000-0138
52.223-7 9000-0107 52.232-32 9000-0138
52.223-9 9000-0134 52.233-1 9000-0035
52.225-2 9000-0024 52.234-1 9000-0133
52.225-4 9000-0130 52.236-5 9000-0062
52.225-6 9000-0025 52.236-13 1220-0029 and
52.225-8 9000-0022 9000-0060
52.225-9 9000-0141 52.236-15 9000-0058
52.225-11 9000-0141 52.236-19 9000-0064
52.225-18 9000-0161 52.241-1 9000-0126
52.225-21 9000-0141 52.241-3 9000-0122
52.225-23 9000-0141 52.241-7 9000-0123
52.227-14 9000-0090 52.241-13 9000-0124
52.227-15 9000-0090 52.243-1 9000-0026
52.227-16 9000-0090 52.243-2 9000-0026
52.227-17 9000-0090 52.243-3 9000-0026
52.227-18 9000-0090 52.243-4 9000-0026
52.227-19 9000-0090 52.243-6 9000-0026
52.227-20 9000-0090 52.243-7 9000-0026
52.227-21 9000-0090 52.245-1 9000-0075
52.227-22 9000-0090 52.245-9 9000-0075
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FAR segment OMB Control Number FAR segment OMB Control Number
52.246-2 9000-0077 SF 275 9000-0045
52.246-3 9000-0077 SF 330 9000-0157
52.246-4 9000-0077 SF 1403 9000-0011
52.246-5 9000-0077 SF 1404 9000-0011
52.246-6 9000-0077 SF 1405 9000-0011
52.246-7 9000-0077 SF 1406 9000-0011
52.246-8 9000-0077 SF 1407 9000-0011
52.246-10 9000-0077 SF 1408 9000-0011
52.246-12 9000-0077 SF 1413 9000-0014
52.246-15 9000-0077 SF 1416 9000-0045
52.247-2 9000-0053 SF 1418 9000-0045
52.247-29 9000-0061 SF 1428 9000-0075
52.247-30 9000-0061 SF 1429 9000-0075
52.247-31 9000-0061 SF 1435 9000-0012
52.247-32 9000-0061 SF 1436 9000-0012
52.247-33 9000-0061 SF 1437 9000-0012
52.247-34 9000-0061 SF 1438 9000-0012
52.247-35 9000-0061 SF 1439 9000-0012
52.247-36 9000-0061 SF 1440 9000-0012
52.247-37 9000-0061 SF 1443 9000-0010
52.247-38 9000-0061 SF 1444 9000-0089
52.247-39 9000-0061 SF 1445 9000-0089
52.247-40 9000-0061 SF 1446 9000-0089
52.247-41 9000-0061 OF 312 9000-0150
52.247-42 9000-0061
52.247-43 9000-0061 1.107 Certifications.
52.247-44 9000-0061 In accordance with Section 29 of the Office of Federal Pro-
52.247-48 9000-0061 curement Policy Act (41 U.S.C.425), as amended by
52.247-51 9000-0057 Section 4301 of the Clinger-Cohen Act of 1996 (Public
52.247-53 9000-0055 Law 104-106), a new requirement for a certification by a con-
52.247-57 9000-0061 tractor or offeror may not be included in this chapter unless—
52.247-63 9000-0054 (a) The certification requirement is specifically imposed
52.247-64 9000-0061 by statute; or
52.247-68 9000-0056 (b) Written justification for such certification is provided
52.248-1 9000-0027 to the Administrator for Federal Procurement Policy by the
222482 9000-0027 Federal Acquisition Regulatory Council, and the Administra-
52.248-3 9000-0027 tor approves in writing the inclusion of such certification
52.249-2 9000-0028 requirement
52.249-3 9000-0028 ’
52.249-5 9000-0028 .
—52.2 496 9000-0028 1.108 FAR C(.)nventlons.. . . .
50049-11 9000-0028 . The following conventions provide guidance for interpret-
52.250-1 9000-0029 ing the FAR:
SF 24 9000-0045 (a) Words and terms. Definitions in Part 2 apply to the
SF 25 9000-0045 entire regulation unless specifically defined in another part,
SF 25A 9000-0045 subpart, section, provision, or clause. Words or terms defined
SF 28 9000-0001 in a specific part, subpart, section, provision, or clause have
SF 34 9000-0045 that meaning when used in that part, subpart, section, provi-
E 9000-0045 sion, or clause. Undefined words retain their common dictio-
SF 273 9000-0045 nary meaning.
SF 274 9000-0045 (b) Delegation of authority. Each authority is delegable
unless specifically stated otherwise (see 1.102-4(b)).
1.1-6 (FAC 2005-52)
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SUBPART 1.6—CAREER DEVELOPMENT, CONTRACTING AUTHORITY, AND RESPONSIBILITIES

1.602-3

Subpart 1.6—Career Development,
Contracting Authority, and Responsibilities

1.601 General.

(a) Unless specifically prohibited by another provision of
law, authority and responsibility to contract for authorized
supplies and services are vested in the agency head. The
agency head may establish contracting activities and delegate
broad authority to manage the agency’s contracting functions
to heads of such contracting activities. Contracts may be
entered into and signed on behalf of the Government only by
contracting officers. In some agencies, a relatively small num-
ber of high level officials are designated contracting officers
solely by virtue of their positions. Contracting officers below
the level of a head of a contracting activity shall be selected
and appointed under 1.603.

(b) Agency heads may mutually agree to—

(1) Assign contracting functions and responsibilities
from one agency to another; and

(2) Create joint or combined offices to exercise acqui-
sition functions and responsibilities.

1.602 Contracting officers.

1.602-1 Authority.

(a) Contracting officers have authority to enter into, admin-
ister, or terminate contracts and make related determinations
and findings. Contracting officers may bind the Government
only to the extent of the authority delegated to them. Contract-
ing officers shall receive from the appointing authority (see
1.603-1) clear instructions in writing regarding the limits of
their authority. Information on the limits of the contracting
officers’ authority shall be readily available to the public and
agency personnel.

(b) No contract shall be entered into unless the contracting
officer ensures that all requirements of law, executive orders,
regulations, and all other applicable procedures, including
clearances and approvals, have been met.

1.602-2 Responsibilities.

Contracting officers are responsible for ensuring perfor-
mance of all necessary actions for effective contracting,
ensuring compliance with the terms of the contract, and safe-
guarding the interests of the United States in its contractual
relationships. In order to perform these responsibilities, con-
tracting officers should be allowed wide latitude to exercise
business judgment. Contracting officers shall—

(a) Ensure that the requirements of 1.602-1(b) have been
met, and that sufficient funds are available for obligation;

(b) Ensure that contractors receive impartial, fair, and equi-
table treatment; and

(c) Request and consider the advice of specialists in audit,
law, engineering, information security, transportation, and
other fields, as appropriate.

(d) Unless the contracting officer retains and executes the
contracting officer’s representative (COR) duties, in accor-
dance with agency procedures, designate and authorize, in

writing, a COR on all contracts and orders other than those
that are firm-fixed price, and for firm-fixed-price contracts
and orders as appropriate. See 7.104(e). A COR—

(1) Shall be a Government employee, unless otherwise
authorized in agency regulations;

(2) Shall be certified and maintain certification in accor-
dance with the current Office of Management and Budget
memorandum on the Federal Acquisition Certification for
Contracting Officer Representatives (FAC-COR) guidance,
or for DoD, in accordance with the current applicable DoD
policy guidance;

(3) Shall be qualified by training and experience com-
mensurate with the responsibilities to be delegated in accor-
dance with agency procedures;

(4) May not be delegated responsibility to perform func-
tions that have been delegated under 42.202 to a contract
administration office, but may be assigned some duties at
42.302 by the contracting officer;

(5) Has no authority to make any commitments or
changes that affect price, quality, quantity, delivery, or other
terms and conditions of the contract; and

(6) Shall be designated in writing, with copies furnished
to the contractor and the contract administration office—

(i) Specifying the extent of the COR’s authority to
act on behalf of the contracting officer;
(i1) Identifying the limitations on the COR’s author-

1ty;
’ (iii) Specifying the period covered by the designa-
tion;
(iv) Stating the authority is not redelegable; and
(v) Stating that the COR may be personally liable for
unauthorized acts.

1.602-3 Ratification of unauthorized commitments.

(a) Definitions.

“Ratification,” as used in this subsection, means the act of
approving an unauthorized commitment by an official who
has the authority to do so.

“Unauthorized commitment,” as used in this subsection,
means an agreement that is not binding solely because the
Government representative who made it lacked the authority
to enter into that agreement on behalf of the Government.

(b) Policy.(1) Agencies should take positive action to pre-
clude, to the maximum extent possible, the need for ratifica-
tion actions. Although procedures are provided in this section
for use in those cases where the ratification of an unauthorized
commitment is necessary, these procedures may not be used
in a manner that encourages such commitments being made
by Government personnel.

(2) Subject to the limitations in paragraph (c) of this
subsection, the head of the contracting activity, unless a
higher level official is designated by the agency, may ratify an
unauthorized commitment.

(3) The ratification authority in paragraph (b)(2) of this
subsection may be delegated in accordance with agency pro-
cedures, but in no case shall the authority be delegated below
the level of chief of the contracting office.

1.6-1
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(4) Agencies should process unauthorized commit-
ments using the ratification authority of this subsection
instead of referring such actions to the Government Account-
ability Office for resolution. (See 1.602-3(d).)

(5) Unauthorized commitments that would involve
claims subject to resolution under the Contract Disputes Act
of 1978 should be processed in accordance with Subpart 33.2,
Disputes and Appeals.

(c) Limitations. The authority in paragraph (b)(2) of this
subsection may be exercised only when—

(1) Supplies or services have been provided to and
accepted by the Government, or the Government otherwise
has obtained or will obtain a benefit resulting from perfor-
mance of the unauthorized commitment;

(2) The ratifying official has the authority to enter into
a contractual commitment;

(3) The resulting contract would otherwise have been
proper if made by an appropriate contracting officer;

(4) The contracting officer reviewing the unauthorized
commitment determines the price to be fair and reasonable;

(5) The contracting officer recommends payment and
legal counsel concurs in the recommendation, unless agency
procedures expressly do not require such concurrence;

(6) Funds are available and were available at the time
the unauthorized commitment was made; and

(7) The ratification is in accordance with any other lim-
itations prescribed under agency procedures.

(d) Nonratifiable commitments. Cases that are not ratifi-
able under this subsection may be subject to resolution as rec-
ommended by the Government Accountability Office under
its claim procedure (GAO Policy and Procedures Manual for
Guidance of Federal Agencies, Title 4, Chapter 2), or as
authorized by FAR Subpart 50.1. Legal advice should be
obtained in these cases.

1.603 Selection, appointment, and termination of
appointment for contracting officers.

1.603-1 General.

Subsection 414(4) of Title 41, United States Code,
requires agency heads to establish and maintain a procure-
ment career management program and a system for the selec-
tion, appointment, and termination of appointment of
contracting officers. Agency heads or their designees may
select and appoint contracting officers and terminate their
appointments. These selections and appointments shall be
consistent with Office of Federal Procurement Policy’s
(OFPP) standards for skill-based training in performing con-
tracting and purchasing duties as published in OFPP Policy
Letter No. 05-01, Developing and Managing the Acquisition
Workforce, April 15, 2005.

1.6-2

1.603-2 Selection.

In selecting contracting officers, the appointing official
shall consider the complexity and dollar value of the acquisi-
tions to be assigned and the candidate’s experience, training,
education, business acumen, judgment, character, and reputa-
tion. Examples of selection criteria include—

(a) Experience in Government contracting and administra-
tion, commercial purchasing, or related fields;

(b) Education or special training in business administra-
tion, law, accounting, engineering, or related fields;

(¢) Knowledge of acquisition policies and procedures,
including this and other applicable regulations;

(d) Specialized knowledge in the particular assigned field
of contracting; and

(e) Satisfactory completion of acquisition training courses.

1.603-3 Appointment.

(a) Contracting officers shall be appointed in writing on an
SF 1402, Certificate of Appointment, which shall state any
limitations on the scope of authority to be exercised, other
than limitations contained in applicable law or regulation.
Appointing officials shall maintain files containing copies of
all appointments that have not been terminated.

(b) Agency heads are encouraged to delegate micro-pur-
chase authority to individuals who are employees of an exec-
utive agency or members of the Armed Forces of the United
States who will be using the supplies or services being pur-
chased. Individuals delegated this authority are not required to
be appointed on an SF 1402, but shall be appointed in writing
in accordance with agency procedures.

1.603-4 Termination.

Termination of a contracting officer appointment will be by
letter, unless the Certificate of Appointment contains other
provisions for automatic termination. Terminations may be
for reasons such as reassignment, termination of employment,
or unsatisfactory performance. No termination shall operate
retroactively.

1.604 Contracting Officer’s Representative (COR).

A contracting officer’s representative (COR) assists in the
technical monitoring or administration of a contract (see
1.602-2(d)). The COR shall maintain a file for each assigned
contract. The file must include, at a minimum—

(a) A copy of the contracting officer’s letter of designation
and other documents describing the COR’s duties and respon-
sibilities;

(b) A copy of the contract administration functions dele-

gated to a contract administration office which may not be del-
egated to the COR (see 1.602-2(d)(4)); and

(c) Documentation of COR actions taken in accordance
with the delegation of authority.




SUBPART 2.1—DEFINITIONS

2.101

(2) $1 million for any contract to be awarded and per-
formed, or purchase to be made, outside the United States.

“Single, Governmentwide point of entry,” means the one
point of entry to be designated by the Administrator of OFPP
that will allow the private sector to electronically access pro-
curement opportunities Governmentwide.

“Small business concern” means a concern, including its
affiliates, that is independently owned and operated, not dom-
inant in the field of operation in which it is bidding on Gov-
ernment contracts, and qualified as a small business under the
criteria and size standards in 13 CFR part 121 (see 19.102).
Such a concern is “not dominant in its field of operation”
when it does not exercise a controlling or major influence on
a national basis in a kind of business activity in which a num-
ber of business concerns are primarily engaged. In determin-
ing whether dominance exists, consideration must be given to
all appropriate factors, including volume of business, number
of employees, financial resources, competitive status or posi-
tion, ownership or control of materials, processes, patents,
license agreements, facilities, sales territory, and nature of
business activity. (See 15 U.S.C. 632.)

“Small business subcontractor” means a concern, includ-
ing affiliates, that for subcontracts valued at—

(1) $10,000 or less, does not have more than
500 employees; and

(2) More than $10,000, does not have employees or
average annual receipts exceeding the size standard in
13 CFR Part 121 (see 19.102) for the product or service it is
providing on the subcontract.

“Small disadvantaged business concern” (except for
52.212-3(c)(4) and 52.219-1(b)(2) for general statistical pur-
poses and 52.212-3(c)(9)(ii), 52.219-22(b)(2),
52.219-22(b)(1)(C), and 52.219-23(a)(3) for joint ventures
under the price evaluation adjustment for small disadvantaged
business concerns), consistent with 13 CFR 124.1002, means
an offeror, that is a small business under the size standard
applicable to the acquisition; and either—

(1) It has received certification as a small disadvantaged
business concern consistent with 13 CFR Part 124,
Subpart B; and

(1) No material change in disadvantaged ownership
and control has occurred since its certification;

(i1) Where the concern is owned by one or more dis-
advantaged individuals, the net worth of each individual upon
whom the certification is based does not exceed $750,000
after taking into account the applicable exclusions set forth at
13 CFR 124.104(c)(2); and

(iii) It is identified, on the date of its representation,
as a certified small disadvantaged business concern in the
CCR Dynamic Small Business Search data base maintained
by the Small Business Administration;

(2) For a prime contractor, it has submitted a completed
application to the Small Business Administration or a private

certifier to be certified as a small disadvantaged business con-
cern in accordance with 13 CFR Part 124, Subpart B, and a
decision on that application is pending, and that no material
change in disadvantaged ownership and control has occurred
since it submitted its application. In this case, a contractor
must receive certification as a small disadvantaged business
by the Small Business Administration prior to contract award;
or

(3) It represents in writing that it qualifies as a small dis-
advantaged business (SDB) for any Federal subcontracting
program if it believes in good faith that it is owned and con-
trolled by one or more socially and economically disadvan-
taged individuals and meets the SDB eligibility criteria of
13 CFR 124.1002.

“Sole source acquisition” means a contract for the pur-
chase of supplies or services that is entered into or proposed
to be entered into by an agency after soliciting and negotiating
with only one source.

“Solicitation” means any request to submit offers or quo-
tations to the Government. Solicitations under sealed bid pro-
cedures are called “invitations for bids.” Solicitations under
negotiated procedures are called “requests for proposals.”
Solicitations under simplified acquisition procedures may
require submission of either a quotation or an offer.

“Solicitation provision or provision” means a term or con-
dition used only in solicitations and applying only before con-
tract award.

“Source selection information” means any of the following
information that is prepared for use by an agency for the pur-
pose of evaluating a bid or proposal to enter into an agency
procurement contract, if that information has not been previ-
ously made available to the public or disclosed publicly:

(1) Bid prices submitted in response to an agency invi-
tation for bids, or lists of those bid prices before bid opening.

(2) Proposed costs or prices submitted in response to an
agency solicitation, or lists of those proposed costs or prices.

(3) Source selection plans.

(4) Technical evaluation plans.

(5) Technical evaluations of proposals.

(6) Cost or price evaluations of proposals.

(7) Competitive range determinations that identify pro-
posals that have a reasonable chance of being selected for
award of a contract.

(8) Rankings of bids, proposals, or competitors.

(9) Reports and evaluations of source selection panels,
boards, or advisory councils.

(10) Other information marked as “Source Selection
Information—See FAR 2.101 and 3.104” based on a case-by-
case determination by the head of the agency or the contract-
ing officer, that its disclosure would jeopardize the integrity
or successful completion of the Federal agency procurement
to which the information relates.

“Special competency” means a special or unique capabil-
ity, including qualitative aspects, developed incidental to the

(FAC 2005-56)  2.1-13
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primary functions of the Federally Funded Research and
Development Centers to meet some special need.

“Special test equipment” means either single or multipur-
pose integrated test units engineered, designed, fabricated, or
modified to accomplish special purpose testing in performing
a contract. It consists of items or assemblies of equipment
including foundations and similar improvements necessary
for installing special test equipment, and standard or general
purpose items or components that are interconnected and
interdependent so as to become a new functional entity for
special testing purposes. Special test equipment does not
include material, special tooling, real property, and equipment
items used for general testing purposes or property that with
relatively minor expense can be made suitable for general pur-
pose use.

“Special tooling” means jigs, dies, fixtures, molds, pat-
terns, taps, gauges, and all components of these items includ-
ing foundations and similar improvements necessary for
installing special tooling, and which are of such a specialized
nature that without substantial modification or alteration their
use is limited to the development or production of particular
supplies or parts thereof or to the performance of particular
services. Special tooling does not include material, special test
equipment, real property, equipment, machine tools, or simi-
lar capital items.

“State and local taxes” means taxes levied by the States, the
District of Columbia, outlying areas of the United States, or
their political subdivisions.

“Statement of Objectives (SOO)” means a Government-
prepared document incorporated into the solicitation that
states the overall performance objectives. It is used in solici-
tations when the Government intends to provide the maxi-
mum flexibility to each offeror to propose an innovative
approach.

“Substantial evidence” means information sufficient to
support the reasonable belief that a particular act or omission
has occurred.

“Substantially as follows” or “substantially the same as,”
when used in the prescription and introductory text of a pro-
vision or clause, means that authorization is granted to prepare
and utilize a variation of that provision or clause to accommo-
date requirements that are peculiar to an individual acquisi-
tion; provided that the variation includes the salient features
of the FAR provision or clause, and is not inconsistent with
the intent, principle, and substance of the FAR provision or
clause or related coverage of the subject matter.

“Supplemental agreement” means a contract modification
that is accomplished by the mutual action of the parties.

“Supplies” means all property except land or interest in
land. It includes (but is not limited to) public works, buildings,
and facilities; ships, floating equipment, and vessels of every
character, type, and description, together with parts and acces-
sories; aircraft and aircraft parts, accessories, and equipment;

2.1-14

machine tools; and the alteration or installation of any of the
foregoing.

“Supporting a diplomatic or consular mission” means per-
forming outside the United States under a contract adminis-
tered by Federal agency personnel who are subject to the
direction of a Chief of Mission.

“Surety” means an individual or corporation legally liable
for the debt, default, or failure of a principal to satisfy a con-
tractual obligation. The types of sureties referred to are as
follows:

(1) An individual surety is one person, as distinguished
from a business entity, who is liable for the entire penal
amount of the bond.

(2) A corporate surety is licensed under various insur-
ance laws and, under its charter, has legal power to act as
surety for others.

(3) A cosurety is one of two or more sureties that are
jointly liable for the penal sum of the bond. A limit of liability
for each surety may be stated.

“Surplus property” means excess personal property not
required by any Federal agency as determined by the Admin-
istrator of the General Services Administration (GSA). (See
41 CFR 102-36.40).

“Suspension” means action taken by a suspending official
under 9.407 to disqualify a contractor temporarily from Gov-
ernment contracting and Government-approved subcontract-
ing; a contractor that is disqualified is “suspended.”

“Sustainable acquisition” means acquiring goods and ser-
vices in order to create and maintain conditions—

(1) Under which humans and nature can exist in productive
harmony; and

(2) That permit fulfilling the social, economic, and other
requirements of present and future generations.

“Task order” means an order for services placed against an
established contract or with Government sources.

“Taxpayer Identification Number (TIN)” means the num-
ber required by the IRS to be used by the offeror in reporting
income tax and other returns. The TIN may be either a Social
Security Number or an Employer Identification Number.

“Technical data” means recorded information (regardless
of the form or method of the recording) of a scientific or tech-
nical nature (including computer databases and computer
software documentation). This term does not include com-
puter software or financial, administrative, cost or pricing, or
management data or other information incidental to contract
administration. The term includes recorded information of a
scientific or technical nature that is included in computer data-
bases (See 41 U.S.C. 403(8)).

“Termination for convenience” means the exercise of the
Government’s right to completely or partially terminate per-
formance of work under a contract when it is in the Govern-
ment’s interest.

“Termination for default” means the exercise of the Gov-
ernment’s right to completely or partially terminate a contract
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because of the contractor’s actual or anticipated failure to per-
form its contractual obligations.

“Termination inventory” means any property purchased,
supplied, manufactured, furnished, or otherwise acquired for
the performance of a contract subsequently terminated and
properly allocable to the terminated portion of the contract. It
includes Government-furnished property. It does not include
any facilities, material, special test equipment, or special tool-
ing that are subject to a separate contract or to a special con-
tract requirement governing their use or disposition.

“Terminated portion of the contract” means the portion of
a contract that the contractor is not to perform following a par-
tial termination. For construction contracts that have been
completely terminated for convenience, it means the entire
contract, notwithstanding the completion of, and payment for,
individual items of work before termination.

“Unallowable cost” means any cost that, under the provi-
sions of any pertinent law, regulation, or contract, cannot be
included in prices, cost-reimbursements, or settlements under
a Government contract to which it is allocable.

“Unique and innovative concept,” when used relative to an
unsolicited research proposal, means that—

(1) In the opinion and to the knowledge of the Govern-
ment evaluator, the meritorious proposal—
(1) Is the product of original thinking submitted con-
fidentially by one source;
(i1) Contains new, novel, or changed concepts,
approaches, or methods;
(ii1) Was not submitted previously by another; and
(iv) Is not otherwise available within the Federal
Government.
(2) In this context, the term does not mean that the
source has the sole capability of performing the research.

“United States,” when used in a geographic sense, means
the 50 States and the District of Columbia, except as follows:

(1) For use in Subpart 3.10, see the definition at 3.1001.

(2) For use in Subpart 22.8, see the definition at 22.801.

(3) For use in Subpart 22.10, see the definition at
22.1001.

(4) For use in Subpart 22.13, see the definition at
22.1301.

(5) For use in Subpart 22.16, see the definition at
22.1601.

(6) For use in Subpart 22.18, see the definition at
22.1801.

(7) For use in part 23, see definition at 23.001.

(8) For use in Part 25, see the definition at 25.003.

(9) For use in Part 27, see the definition at 27.001.

(10) For use in Subpart47.4, see the definition at
47.401.

“Unsolicited proposal” means a written proposal for a new
or innovative idea that is submitted to an agency on the initia-
tive of the offeror for the purpose of obtaining a contract with

the Government, and that is not in response to a request for
proposals, Broad Agency Announcement, Small Business
Innovation Research topic, Small Business Technology
Transfer Research topic, Program Research and Development
Announcement, or any other Government-initiated solicita-
tion or program.

“Value engineering” means an analysis of the functions of
aprogram, project, system, product, item of equipment, build-
ing, facility, service, or supply of an executive agency, per-
formed by qualified agency or contractor personnel, directed
atimproving performance, reliability, quality, safety, and life-
cycle costs (Section 36 of the Office of Federal Procurement
Policy Act, 41 U.S.C. 401, et seq.). For use in the clause at
52.248-2, see the definition at 52.248-2(b).

“Value engineering change proposal (VECP)"—

(1) Means a proposal that—

(i) Requires a change to the instant contract to imple-
ment; and
(i1) Results in reducing the overall projected cost to
the agency without impairing essential functions or character-
istics, provided, that it does not involve a change—
(A) In deliverable end item quantities only;
(B) In research and development (R&D) items or
R&D test quantities that are due solely to results of previous
testing under the instant contract; or
(C) To the contract type only.

(2) For use in the clauses at—

(1) 52.248-2, see the definition at 52.248-2(b); and
(i1) 52.248-3, see the definition at 52.248-3(b).

“Veteran-owned small business concern” means a small
business concern—

(1) Not less than 51 percent of which is owned by one
or more veterans (as defined at 38 U.S.C. 101(2)) or, in the
case of any publicly owned business, not less than 51 percent
of the stock of which is owned by one or more veterans; and

(2) The management and daily business operations of
which are controlled by one or more veterans.

“Virgin material” means—

(1) Previously unused raw material, including previ-
ously unused copper, aluminum, lead, zinc, iron, other metal
or metal ore; or

(2) Any undeveloped resource that is, or with new tech-
nology will become, a source of raw materials.

“Voluntary consensus standards” means common and
repeated use of rules, conditions, guidelines or characteristics
for products, or related processes and production methods and
related management systems. Voluntary Consensus Standards
are developed or adopted by domestic and international vol-
untary consensus standard making bodies (e.g., International
Organization for Standardization (ISO) and ASTM-Interna-
tional). See OMB Circular A-119.

“Warranty” means a promise or affirmation given by a con-
tractor to the Government regarding the nature, usefulness, or
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condition of the supplies or performance of services furnished
under the contract.

“Waste reduction” means preventing or decreasing the
amount of waste being generated through waste prevention,
recycling, or purchasing recycled and environmentally pref-
erable products.

“Water consumption intensity” means water consumption
per square foot of building space.

“Women-owned small business concern” means—

(1) A small business concern—

(i) That is at least 51 percent owned by one or more
women; or, in the case of any publicly owned business, at least
51 percent of the stock of which is owned by one or more
women; and

(i) Whose management and daily business opera-
tions are controlled by one or more women; or

(2) A small business concern eligible under the Women-
Owned Small Business Program in accordance with 13 CFR
part 127 (see subpart 19.15).

“Women-Owned Small Business (WOSB) Program.”
(1) “Women-Owned Small Business Program (WOSB Pro-
gram)” means a program that authorizes contracting officers
to limit competition to—

(i) Eligible economically disadvantaged women-
owned small business concerns for Federal contracts assigned

2.1-16

a North American Industry Classification Systems (NAICS)
code in an industry in which the Small Business Administra-
tion (SBA) has determined that WOSB concerns are under-
represented in Federal procurement; and

(i) Eligible WOSB concerns eligible under the
WOSB Program for Federal contracts assigned a NAICS code
in an industry in which SBA has determined that WOSB con-
cerns are substantially underrepresented.

(2) “Economically disadvantaged women-owned small
business (EDWOSB) concern” means a small business con-
cern that is at least 51 percent directly and unconditionally
owned by, and the management and daily business operations
of which are controlled by, one or more women who are citi-
zens of the United States and who are economically disadvan-
taged in accordance with 13 CFR part 127. It automatically
qualifies as a women-owned small business concern eligible
under the WOSB Program.

(3) “Women-owned small business (WOSB)” concern
eligible under the WOSB Program means a small business
concern that is at least 51 percent directly and unconditionally
owned by, and the management and daily business operations
of which are controlled by, one or more women who are citi-
zens of the United States (13 CFR part 127).
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Subpart 4.8—Government Contract Files

4.800 Scope of subpart.
This subpart prescribes requirements for establishing,
maintaining, and disposing of contract files.

4.801 General.

(a) The head of each office performing contracting, con-
tract administration, or paying functions shall establish files
containing the records of all contractual actions.

(b) The documentation in the files (see 4.803) shall be suf-
ficient to constitute a complete history of the transaction for
the purpose of—

(1) Providing a complete background as a basis for
informed decisions at each step in the acquisition process;

(2) Supporting actions taken;

(3) Providing information for
investigations; and

(4) Furnishing essential facts in the event of litigation or
congressional inquiries.

(c) The files to be established include—

(1) A file for cancelled solicitations;
(2) A file for each contract; and
(3) A file such as a contractor general file, containing
documents relating—for example—to—
(i) No specific contract;
(i) More than one contract; or
(i) The contractor in a general way
(e.g., contractor’s management systems, past performance, or
capabilities).

reviews and

4.802 Contract files.

(a) A contract file should generally consist of—

(1) The contracting office contract file that documents
the basis for the acquisition and the award, the assignment of
contract administration (including payment responsibilities),
and any subsequent actions taken by the contracting office;

(2) The contract administration office contract file that
documents actions reflecting the basis for and the perfor-
mance of contract administration responsibilities; and

(3) The paying office contract file that documents
actions prerequisite to, substantiating, and reflecting contract
payments.

(b) Normally, each file should be kept separately; however,
if appropriate, any or all of the files may be combined; e.g., if
all functions or any combination of the functions are per-
formed by the same office.

(c) Files must be maintained at organizational levels that
ensure—

(1) Effective documentation of contract actions;

(2) Ready accessibility to principal users;

(3) Minimal establishment of duplicate and working
files;

(4) The safeguarding of classified documents; and
(5) Conformance with agency regulations for file loca-
tion and maintenance.

(d) If the contract files or file segments are decentralized
(e.g., by type or function) to various organizational elements
or to other outside offices, responsibility for their maintenance
must be assigned. A central control and, if needed, a locator
system should be established to ensure the ability to locate
promptly any contract files.

(e) Contents of contract files that are contractor bid or pro-
posal information or source selection information as defined
in 2.101 must be protected from disclosure to unauthorized
persons (see 3.104-4).

(f) Agencies may retain contract files in any medium
(paper, electronic, microfilm, etc.) or any combination of
media, as long as the requirements of this subpart are satisfied.

4.803 Contents of contract files.

The following are examples of the records normally con-
tained, if applicable, in contract files:

(a) Contracting office contract file. (1) Purchase request,
acquisition planning information, and other presolicitation
documents.

(2) Justifications and approvals, determinations and
findings, and associated documents.

(3) Evidence of availability of funds.

(4) Synopsis of proposed acquisition as required by
Part 5 or a reference to the synopsis.

(5) The list of sources solicited, and a list of any firms
or persons whose requests for copies of the solicitation were
denied, together with the reasons for denial.

(6) Set-aside decision including the type and extent of
market research conducted.

(7) Government estimate of contract price.

(8) A copy of the solicitation and all amendments
thereto.

(9) Security requirements and evidence of required
clearances.

(10) A copy of each offer or quotation, the related
abstract, and records of determinations concerning late offers
or quotations. Unsuccessful offers or quotations may be main-
tained separately, if cross-referenced to the contract file. The
only portions of the unsuccessful offer or quotation that need
be retained are—

(i) Completed solicitation sections A, B, and K;

(i1) Technical and management proposals;

(ii1) Cost/price proposals; and

(iv) Any other pages of the solicitation that the oft-
eror or quoter has altered or annotated.

(11) Contractor’s representations and certifications (see
4.1201(c)).

(12) Preaward survey reports or reference to previous
preaward survey reports relied upon.

4.8-1
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(13) Source selection documentation.

(14) Contracting officer’s determination of the contrac-
tor’s responsibility.

(15) Small Business Administration Certificate of
Competency.

(16) Records of contractor’s compliance with labor pol-
icies including equal employment opportunity policies.

(17) Data and information related to the contracting
officer’s determination of a fair and reasonable price. This
may include—

(1) Certified cost or pricing data;

(i1) Data other than certified cost or pricing data;

(iii) Justification for waiver from the requirement to
submit certified cost or pricing data; or

(iv) Certificates of Current Cost or Pricing Data.

(18) Packaging and transportation data.

(19) Cost or price analysis.

(20) Audit reports or reasons for waiver.

(21) Record of negotiation.

(22) Justification for type of contract.

(23) Authority for deviations from this regulation, stat-
utory requirements, or other restrictions.

(24) Required approvals of award and evidence of legal
review.

(25) Notice of award.

(26) The original of—

(i) The signed contract or award;

(i1) All contract modifications; and

(iii) Documents supporting modifications executed
by the contracting office.

(27) Synopsis of award or reference thereto.

(28) Notice to unsuccessful quoters or offerors and
record of any debriefing.

(29) Acquisition management reports (see Subpart 4.6).

(30) Bid, performance, payment, or other bond docu-
ments, or a reference thereto, and notices to sureties.

(31) Report of postaward conference.

(32) Notice to proceed, stop orders, and any overtime
premium approvals granted at the time of award.

(33) Documents requesting and authorizing modifica-
tion in the normal assignment of contract administration func-
tions and responsibility.

(34) Approvals or disapprovals of requests for waivers
or deviations from contract requirements.

(35) Rejected engineering change proposals.

(36) Royalty, invention, and copyright reports (includ-
ing invention disclosures) or reference thereto.

(37) Contract completion documents.

(38) Documentation regarding termination actions for
which the contracting office is responsible.

(39) Cross-references to pertinent documents that are
filed elsewhere.

(40) Any additional documents on which action was
taken or that reflect actions by the contracting office pertinent
to the contract.

4.8-2

(41) A current chronological list identifying the award-
ing and successor contracting officers, with inclusive dates of
responsibility.

(42) When limiting competition to women-owned small
business (WOSB) concerns eligible under the WOSB Pro-
gram or economically disadvantaged women-owned small
business (EDWOSB) concerns in accordance with subpart
19.15, include documentation—

(1) Of the type and extent of market research; and
(i1) That the NAICS code assigned to the acquisition
is for an industry that SBA has designated as—
(A) Underrepresented for economically disad-
vantaged women-owned small business set-asides, or
(B) Substantially underrepresented for women-
owned small business set-asides.

(b) Contract administration office contract file.(1) Copy
of the contract and all modifications, together with official
record copies of supporting documents executed by the con-
tract administration office.

(2) Any document modifying the normal assignment of
contract administration functions and responsibility.

(3) Security requirements.

(4) Certified cost or pricing data, Certificates of Current
Cost or Pricing Data, or data other than certified cost or pric-
ing data; cost or price analysis; and other documentation sup-
porting contractual actions executed by the contract
administration office.

(5) Preaward survey information.

(6) Purchasing system information.

(7) Consent to subcontract or purchase.

(8) Performance and payment bonds and surety
information.

(9) Postaward conference records.

(10) Orders issued under the contract.

(11) Notice to proceed and stop orders.

(12) Insurance policies or certificates of insurance or
references to them.

(13) Documents supporting advance or progress
payments.

(14) Progressing, expediting, and production surveil-
lance records.

(15) Quality assurance records.

(16) Property administration records.

(17) Documentation regarding termination actions for
which the contract administration office is responsible.

(18) Cross reference to other pertinent documents that
are filed elsewhere.

(19) Any additional documents on which action was
taken or that reflect actions by the contract administration
office pertinent to the contract.

(20) Contract completion documents.

(¢) Paying office contract file.(1) Copy of the contract and
any modifications.
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Ifthe plan proposes using other than full and open competition
when awarding a contract, the plan shall also be coordinated
with the cognizant competition advocate.

(d)(1) The planner shall coordinate the acquisition plan or
strategy with the cognizant small business specialist when the
strategy contemplates an acquisition meeting the dollar
amounts in paragraph (d)(2) of this section unless the contract
or order is entirely reserved or set-aside for small business
under Part 19. The small business specialist shall notify the
agency Office of Small and Disadvantaged Business Utiliza-
tion if the strategy involves contract bundling that is unneces-
sary, unjustified, or not identified as bundled by the agency.
If the strategy involves substantial bundling, the small busi-
ness specialist shall assist in identifying alternative strategies
that would reduce or minimize the scope of the bundling.

(2)(i) The strategy shall be coordinated with the cogni-
zant small business specialist in accordance with
paragraph (d)(1) of this section if the estimated contract or
order value is—

(A) $8 million or more for the Department of
Defense;

(B) $6 million or more for the National Aeronau-
tics and Space Administration, the General Services Admin-
istration, and the Department of Energy; and

(C) $2.5 million or more for all other agencies.

(i) If the strategy contemplates the award of multiple
contracts or orders, the thresholds in paragraph (d)(2)(i) of
this section apply to the cumulative maximum potential value,
including options, of the contracts and orders.

(e) The planner shall ensure that a COR is nominated by the
requirements official as early as practicable in the acquisition
process. The contracting officer shall designate and authorize
a COR as early as practicable after the nomination. See
1.602-2(d).

7.105 Contents of written acquisition plans.

In order to facilitate attainment of the acquisition objec-
tives, the plan must identify those milestones at which deci-
sions should be made (see paragraph (b)(21) of this section).
The plan must address all the technical, business, manage-
ment, and other significant considerations that will control the
acquisition. The specific content of plans will vary, depending
on the nature, circumstances, and stage of the acquisition. In
preparing the plan, the planner must follow the applicable
instructions in paragraphs (a) and (b) of this section, together
with the agency’s implementing procedures. Acquisition
plans for service contracts or orders must describe the strate-
gies for implementing performance-based acquisition meth-
ods or must provide rationale for not using those methods (see
Subpart 37.6).

(a) Acquisition background and objectives— (1)  State-
ment of need. Introduce the plan by a brief statement of need.
Summarize the technical and contractual history of the acqui-
sition. Discuss feasible acquisition alternatives, the impact of

prior acquisitions on those alternatives, and any related in-
house effort.

(2) Applicable conditions. State all significant condi-
tions affecting the acquisition, such as—

(1) Requirements for compatibility with existing or
future systems or programs; and

(i) Any known cost, schedule, and capability or per-
formance constraints.

(3) Cost. Set forth the established cost goals for the
acquisition and the rationale supporting them, and discuss
related cost concepts to be employed, including, as appropri-
ate, the following items:

(1) Life-cycle cost. Discuss how life-cycle cost will
be considered. If it is not used, explain why. If appropriate,
discuss the cost model used to develop life-cycle-cost
estimates.

(i1) Design-to-cost. Describe the design-to-cost
objective(s) and underlying assumptions, including the ratio-
nale for quantity, learning-curve, and economic adjustment
factors. Describe how objectives are to be applied, tracked,
and enforced. Indicate specific related solicitation and con-
tractual requirements to be imposed.

(ii1) Application of should-cost. Describe the appli-
cation of should-cost analysis to the acquisition (see
15.407-4).

(4) Capability or performance. Specify the required
capabilities or performance characteristics of the supplies or
the performance standards of the services being acquired and
state how they are related to the need.

(5) Delivery or performance-period requirements.
Describe the basis for establishing delivery or performance-
period requirements (see Subpart 11.4). Explain and provide
reasons for any urgency if it results in concurrency of devel-
opment and production or constitutes justification for not pro-
viding for full and open competition.

(6) Trade-offs. Discuss the expected consequences of
trade-offs among the various cost, capability or performance,
and schedule goals.

(7) Risks. Discuss technical, cost, and schedule risks
and describe what efforts are planned or underway to reduce
risk and the consequences of failure to achieve goals. If con-
currency of development and production is planned, discuss
its effects on cost and schedule risks.

(8) Acquisition streamlining. If specifically designated
by the requiring agency as a program subject to acquisition
streamlining, discuss plans and procedures to—

(i) Encourage industry participation by using draft
solicitations, presolicitation conferences, and other means of
stimulating industry involvement during design and develop-
ment in recommending the most appropriate application and
tailoring of contract requirements;

(i1) Select and tailor only the necessary and cost-
effective requirements; and

(iii) State the timeframe for identifying which of
those specifications and standards, originally provided for
guidance only, shall become mandatory.
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(b) Plan of action—(1) Sources. Indicate the prospective
sources of supplies or services that can meet the need. Con-
sider required sources of supplies or services (see Part 8) and
sources identifiable through databases including the Govern-
mentwide database of contracts and other procurement instru-
ments intended for use by multiple agencies available at
www.contractdirectory.gov/contractdirectory/. Include con-
sideration of small business, veteran-owned small business,
service-disabled veteran-owned small business, HUBZone
small business, small disadvantaged business, and women-
owned small business concerns (see Part 19), and the impact
of any bundling that might affect their participation in the
acquisition (see 7.107) (15 U.S.C. 644(e)). When the pro-
posed acquisition strategy involves bundling, identify the
incumbent contractors and contracts affected by the bundling.
Address the extent and results of the market research and indi-
cate their impact on the various elements of the plan (see
Part 10).

(2) Competition.(i) Describe how competition will be
sought, promoted, and sustained throughout the course of the
acquisition. If full and open competition is not contemplated,
cite the authority in 6.302, discuss the basis for the application
of that authority, identify the source(s), and discuss why full
and open competition cannot be obtained.

(i1) Identify the major components or subsystems.
Discuss component breakout plans relative to these major
components or subsystems. Describe how competition will be
sought, promoted, and sustained for these components or
subsystems.

(ii1) Describe how competition will be sought, pro-
moted, and sustained for spares and repair parts. Identify the
key logistic milestones, such as technical data delivery sched-
ules and acquisition method coding conferences, that affect
competition.

(iv) When effective subcontract competition is both
feasible and desirable, describe how such subcontract compe-
tition will be sought, promoted, and sustained throughout the
course of the acquisition. Identify any known barriers to
increasing subcontract competition and address how to over-
come them.

(3) Contract type selection. Discuss the rationale for the
selection of contract type. For other than firm-fixed-price
contracts, see 16.103(d) for additional documentation guid-
ance. Acquisition personnel shall document the acquisition
plan with findings that detail the particular facts and circum-
stances, (e.g., complexity of the requirements, uncertain dura-
tion of the work, contractor’s technical capability and
financial responsibility, or adequacy of the contractor’s
accounting system), and associated reasoning essential to sup-
port the contract type selection. The contracting officer shall
ensure that requirements and technical personnel provide the
necessary documentation to support the contract type selec-
tion.

(4) Source-selection procedures. Discuss the source-
selection procedures for the acquisition, including the timing
for submission and evaluation of proposals, and the relation-
ship of evaluation factors to the attainment of the acquisition
objectives (see Subpart 15.3). When an EVMS is required

7.1-4

(see FAR 34.202(a)) and a pre-award IBR is contemplated,
the acquisition plan must discuss—

(i) How the pre-award IBR will be considered in the
source selection decision;

(i) How it will be conducted in the source selection
process (see FAR 15.306); and

(iii) Whether offerors will be directly compensated
for the costs of participating in a pre-award IBR.

(5) Acquisition considerations. (i) For each contract
contemplated, discuss use of multiyear contracting, options,
or other special contracting methods (see Part 17); any special
clauses, special solicitation provisions, or FAR deviations
required (see Subpart 1.4); whether sealed bidding or negoti-
ation will be used and why; whether equipment will be
acquired by lease or purchase (see Subpart 7.4) and why; and
any other contracting considerations. Provide rationale if a
performance-based acquisition will not be used or if a perfor-
mance-based acquisition for services is contemplated on other
than a firm-fixed-price basis (see 37.102(a), 16.103(d), and
16.505(a)(3)).

(i1) For each order contemplated, discuss—

(A) For information technology acquisitions, how
the capital planning and investment control requirements of
40 U.S.C. 11312 and OMB Circular A-130 will be met (see
7.103(v) and Part 39); and

(B) Why this action benefits the Government,
such as when—

(1) The agency can accomplish its mission
more efficiently and effectively (e.g., take advantage of the
servicing agency’s specialized expertise; or gain access to
contractors with needed expertise); or

(2) Ordering through an indefinite delivery
contract facilitates access to small business concerns, includ-
ing small disadvantaged business concerns, 8(a) contractors,
women-owned small business concerns, HUBZone small
business concerns, veteran-owned small business concerns, or
service-disabled veteran-owned small business concerns.

(ii1) For information technology acquisitions using
Internet Protocol, discuss whether the requirements docu-
ments include the Internet Protocol compliance requirements
specified in 11.002(g) or a waiver of these requirements has
been granted by the agency’s Chief Information Officer.

(iv) For each contract (and order) contemplated, dis-
cuss the strategy to transition to firm-fixed-price contracts to
the maximum extent practicable. During the requirements
development stage, consider structuring the contract require-
ments, e.g., contract line items (CLINS), in a manner that will
permit some, if not all, of the requirements to be awarded on
a firm-fixed-price basis, either in the current contract, future
option years, or follow-on contracts. This will facilitate an
easier transition to a firm-fixed-price contact because a cost
history will be developed for a recurring definitive require-
ment.

(6) Budgeting and funding. Include budget estimates,
explain how they were derived, and discuss the schedule for
obtaining adequate funds at the time they are required (see
Subpart 32.7).

(7) Product or service descriptions. Explain the choice
of product or service description types (including perfor-
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(i1) The ordering activity contracting officer shall
provide an RFQ that includes a statement of work and the
evaluation criteria.

(iii) The ordering activity contracting officer shall—

(A) Post the RFQ on e-Buy to afford all schedule
contractors offering the required services under the appropri-
ate multiple-award schedule(s) an opportunity to submit a
quote; or

(B) Provide the RFQ to as many schedule con-
tractors as practicable, consistent with market research appro-
priate to the circumstances, to reasonably ensure that quotes
will be received from at least three contractors that can fulfill
the requirements. When fewer than three quotes are received
from schedule contractors that can fulfill the requirements, the
contracting officer shall prepare a written determination to
explain that no additional contractors capable of fulfilling the
requirements could be identified despite reasonable efforts to
do so. The determination must clearly explain efforts made to
obtain quotes from at least three schedule contractors.

(C) Ensure all quotes received are fairly consid-
ered and award is made in accordance with the evaluation cri-
teria in the RFQ.

(4) The ordering activity shall provide the RFQ (includ-
ing the statement of work and the evaluation criteria) to any
schedule contractor who requests a copy of it.

(d) Evaluation. The ordering activity shall evaluate all
responses received using the evaluation criteria provided to
the schedule contractors. The ordering activity is responsible
for considering the level of effort and the mix of labor pro-
posed to perform a specific task being ordered, and for deter-
mining that the total price is reasonable. Place the order with
the schedule contractor that represents the best value (see
8.404(d) and 8.405-4). After award, ordering activities should
provide timely notification to unsuccessful offerors. If an
unsuccessful offeror requests information on an award that
was based on factors other than price alone, a brief explana-
tion of the basis for the award decision shall be provided.

(e) Use of time-and-materials and labor-hour orders for
services. When placing a time-and-materials or labor-hour
order for services, see 8.404(h).

(f) Minimum documentation. The ordering activity shall
document—

(1) The schedule contracts considered, noting the con-
tractor from which the service was purchased,;

(2) A description of the service purchased;

(3) The amount paid;

(4) The evaluation methodology used in selecting the
contractor to receive the order;

(5) The rationale for any tradeoffs in making the selec-
tion;

(6) The price reasonableness determination required by
paragraph (d) of this subsection;

(7) The rationale for using other than—

(1) A firm-fixed price order; or
(i1) A performance-based order; and
(8) When an order exceeds the simplified acquisition
threshold, evidence of compliance with the ordering proce-
dures at 8.405-2(c).

8.405-3 Blanket purchase agreements (BPAs).

(a) Establishment.(1) Ordering activities may establish
BPAs under any schedule contract to fill repetitive needs for
supplies or services. Ordering activities shall establish the
BPA with the schedule contractor(s) that can provide the sup-
ply or service that represents the best value.

(2) In addition to price (see 8.404(d) and 8.405-4), when
determining best value, the ordering activity may consider,
among other factors, the following:

(1) Past performance.

(i1) Special features of the supply or service required
for effective program performance.

(ii1) Trade-in considerations.

(iv) Probable life of the item selected as compared
with that of a comparable item.

(v) Warranty considerations.

(vi) Maintenance availability.

(vii) Environmental and energy efficiency consider-

ations.

(viii) Delivery terms.

(3)(1) The ordering activity contracting officer shall, to
the maximum extent practicable, give preference to establish-
ing multiple-award BPAs, rather than establishing a single-
award BPA.

(i) No single-award BPA with an estimated value
exceeding $103 million (including any options), may be
awarded unless the head of the agency determines in writing
that—

(A) The orders expected under the BPA are so
integrally related that only a single source can reasonably per-
form the work;

(B) The BPA provides only for firm-fixed priced
orders for—

(1) Products with unit prices established in the
BPA; or

(2) Services with prices established in the BPA
for specific tasks to be performed;

(C) Only one source is qualified and capable of
performing the work at a reasonable price to the Government;
or

(D) It is necessary in the public interest to award
the BPA to a single source for exceptional circumstances.

(ii1) The requirement for a determination for a single-
award BPA greater than $103 million is in addition to any
applicable requirement for a limited-source justification at
8.405-6. However, the two documents may be combined into
one document.

8.4-5
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(iv) In determining how many multiple-award BPAs
to establish or that a single-award BPA is appropriate, the con-
tracting officer should consider the following factors and doc-
ument the decision in the acquisition plan or BPA file:

(A) The scope and complexity of the require-
ment(s);

(B) The benefits of on-going competition and the
need to periodically compare multiple technical approaches or
prices;

(C) The administrative costs of BPAs; and

(D) The technical qualifications of the schedule
contractor(s).

(4) BPAs shall address the frequency of ordering,
invoicing, discounts, requirements (e.g., estimated quantities,
work to be performed), delivery locations, and time.

(5) When establishing multiple-award BPAs, the order-
ing activity shall specify the procedures for placing orders
under the BPAs in accordance with 8.405-3(¢)(2).

(6) Establishment of a multi-agency BPA against a Fed-
eral Supply Schedule contract is permitted if the multi-agency
BPA identifies the participating agencies and their estimated
requirements at the time the BPA is established.

(7) Minimum documentation. The ordering activity con-
tracting officer shall include in the BPA file documentation
the—

(i) Schedule contracts considered, noting the con-
tractor to which the BPA was awarded;

(i1) Description of the supply or service purchased;

(iii) Price;

(iv) Required justification for a limited-source BPA
(see 8.405-6), if applicable;

(v) Determination for a single-award BPA exceeding
$103 million, if applicable (see (a)(3)(ii));

(vi) Documentation supporting the decision to estab-
lish multiple-award BPAs or a single-award BPA (see
(@)3)(iv));

(vii) Evidence of compliance with paragraph (b) of
this section, for competitively awarded BPAs, if applicable;
and

(viil) Basis for the award decision. This should
include the evaluation methodology used in selecting the con-
tractor, the rationale for any tradeoffs in making the selection,
and a price reasonableness determination for services requir-
ing a statement of work.

(b) Competitive procedures for establishing a BPA. This
paragraph applies to the establishment of a BPA, in addition
to applicable instructions in paragraph (a).

(1) For supplies, and for services not requiring a state-
ment of work. The procedures of this paragraph apply when
establishing a BPA for supplies and services that are listed in
the schedule contract at a fixed price for the performance of a
specific task, where a statement of work is not required (e.g.,
installation, maintenance, and repair).

8.4-6

(1) If the estimated value of the BPA does not exceed
the simplified acquisition threshold. (A) The ordering activ-
ity shall:

(1) Consider reasonably available information
about the supply or service offered under MAS contracts by
surveying at least three schedule contractors through the GSA
Advantage! on-line shopping service, by reviewing the cata-
logs or pricelists of at least three schedule contractors, or by
requesting quotations from at least three schedule contractors
(see 8.405-5); or

(2) Document the circumstances for restricting
consideration to fewer than three schedule contractors based
on one of the reasons at 8.405-6(a).

(B) The ordering activity shall establish the BPA
with the schedule contractor(s) that can provide the best value.

(i1) If the estimated value of the BPA exceeds the sim-
plified acquisition threshold. The ordering activity contract-
ing officer:

(A) Shall provide an RFQ that includes a descrip-
tion of the supplies to be delivered or the services to be per-
formed and the basis upon which the selection will be made.

(B) (1) Shall post the RFQ on e-Buy to afford all
schedule contractors offering the required supplies or services
under the appropriate multiple award schedule(s) an opportu-
nity to submit a quote; or

(2) Shall provide the RFQ to as many schedule
contractors as practicable, consistent with market research
appropriate to the circumstances, to reasonably ensure that
quotes will be received from at least three contractors that can
fulfill the requirements. When fewer than three quotes are
received from schedule contractors that can fulfill the require-
ments, the contracting officer shall prepare a written determi-
nation explaining that no additional contractors capable of
fulfilling the requirements could be identified despite reason-
able efforts to do so. The determination must clearly explain
efforts made to obtain quotes from at least three schedule con-
tractors.

(C) Shall ensure all quotes received are fairly con-
sidered and award is made in accordance with the basis for
selection in the RFQ. After seeking price reductions (see
8.405-4), establish the BPA with the schedule contractor(s)
that provides the best value.

(D) The BPA must be established in accordance
with paragraphs (b)(1)(ii)(B) and (C) of this section, unless
the requirement is waived on the basis of a justification that
is prepared and approved in accordance with 8.405-6.

(2) For services requiring a statement of work. This
applies when establishing a BPA that requires services priced
at hourly rates, as provided by the schedule contract. The
applicable services will be identified in the Federal Supply
Schedule publications and the contractor’s pricelists.

(1) Statements of Work (SOWs). The ordering activity
shall develop a statement of work. All Statements of Work
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shall include a description of work to be performed; location
of work; period of performance; deliverable schedule; appli-
cable performance standards; and any special requirements
(e.g., security clearances, travel, and special knowledge). To
the maximum extent practicable, agency requirements shall
be performance-based statements (see subpart 37.6).

(i1) Type-of-order preference. The ordering activity
shall specify the order type (i.e., firm-fixed price, time-and-
materials, or labor-hour) for the services identified in the
statement of work. The contracting officer should establish
firm-fixed priced orders to the maximum extent practicable.
For time-and-materials and labor-hour orders, the contracting
officer shall follow the procedures at 8.404(h).

(iii) Request for Quotation procedures. The ordering
activity must provide a RFQ, which includes the statement of
work and evaluation criteria (e.g., experience and past perfor-
mance), to schedule contractors that offer services that will
meet the agency’s needs. The RFQ may be posted to GSA’s
electronic RFQ system, e-Buy (see 8.402(d)).

(iv) If the estimated value of the BPA does not exceed
the simplified acquisition threshold. The ordering activity
shall provide the RFQ (including the statement of work and
evaluation criteria) to at least three schedule contractors that
offer services that will meet the agency’s needs.

(v) If estimated value of the BPA exceeds the simpli-
fied acquisition threshold. The ordering activity contracting
officer—

(A) Shall post the RFQ on e-Buy to afford all
schedule contractors offering the required supplies or services
under the appropriate multiple-award schedule an opportunity
to submit a quote; or

(B) Shall provide the RFQ, which includes the
statement of work and evaluation criteria, to as many schedule
contractors as practicable, consistent with market research
appropriate to the circumstances, to reasonably ensure that
quotes will be received from at least three contractors that can
fulfill the requirements. When fewer than three quotes are
received from schedule contractors that can fulfill the require-
ments, the contracting officer shall document the file. The
contracting officer shall prepare a written determination
explaining that no additional contractors capable of fulfilling
the requirements could be identified despite reasonable efforts
to do so. The determination must clearly explain efforts made
to obtain quotes from at least three schedule contractors.

(vi) The ordering activity contracting officer shall
ensure all quotes received are fairly considered and award is
made in accordance with the basis for selection in the RFQ.
The ordering activity is responsible for considering the level
of effort and the mix of labor proposed to perform, and for
determining that the proposed price is reasonable.

(vii) The BPA must be established in accordance
with paragraph (b)(2)(iv) or (v), and with paragraph (b)(2)(vi)
of this section, unless the requirement is waived on the basis

of a justification that is prepared and approved in accordance
with 8.405-6.

(viii) The ordering activity contracting officer shall
establish the BPA with the schedule contractor(s) that repre-
sents the best value (see 8.404(d) and 8.405-4).

(3) After award, ordering activities should provide
timely notification to unsuccessful offerors. If an unsuccessful
offeror requests information on an award that was based on
factors other than price alone, a brief explanation of the basis
for the award decision shall be provided.

(c) Ordering from BPAs. The procedures in this paragraph
(c) are not required for BPAs established on or before May 16,
2011. However, ordering activities are encouraged to use the
procedures for such BPAs.

(1) Single-award BPA. If the ordering activity estab-
lishes a single-award BPA, authorized users may place the
order directly under the established BPA when the need for the
supply or service arises.

(2) Multiple-award BPAs.(1) Orders at or below the
micro-purchase threshold. The ordering activity may place
orders at or below the micro-purchase threshold with any BPA
holder that can meet the agency needs. The ordering activity
should attempt to distribute any such orders among the BPA
holders.

(i1) Orders exceeding the micro-purchase threshold
but not exceeding the simplified acquisition threshold.
(A) The ordering activity must provide each multiple-award
BPA holder a fair opportunity to be considered for each order
exceeding the micro-purchase threshold, but not exceeding
the simplified acquisition threshold unless one of the excep-
tions at 8.405-6(a)(1)(i) applies.

(B) The ordering activity need not contact each of
the multiple-award BPA holders before placing an order if
information is available to ensure that each BPA holder is pro-
vided a fair opportunity to be considered for each order.

(C) The ordering activity contracting officer shall
document the circumstances when restricting consideration to
less than all multiple-award BPA holders offering the required
supplies and services.

(iii) Orders exceeding the simplified acquisition
threshold. (A) The ordering activity shall place an order in
accordance with paragraphs (c)(2)(iii)(A)(Z), (2) and (3) of
this paragraph, unless the requirement is waived on the basis
of a justification that is prepared and approved in accordance
with 8.405-6. The ordering activity shall—

(1) Provide an RFQ to all BPA holders offering
the required supplies or services under the multiple-award
BPAs, to include a description of the supplies to be delivered
or the services to be performed and the basis upon which the
selection will be made;

(2) Afford all BPA holders responding to the
RFQ an opportunity to submit a quote; and

8.4-7
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(3) Fairly consider all responses received and
make award in accordance with the selection procedures.

(B) The ordering activity shall document evi-
dence of compliance with these procedures and the basis for
the award decision.

(3) BPAs for hourly-rate services. If the BPA is for
hourly-rate services, the ordering activity shall develop a
statement of work for each order covered by the BPA. Order-
ing activities should place these orders on a firm-fixed price
basis to the maximum extent practicable. For time-and-mate-
rials and labor-hour orders, the contracting officer shall fol-
low the procedures at 8.404(h). All orders under the BPA shall
specify a price for the performance of the tasks identified in
the statement of work. The ordering activity is responsible for
considering the level of effort and the mix of labor proposed
to perform a specific task being ordered, and for determining
that the total price is reasonable through appropriate analysis
techniques, and documenting the file accordingly.

(d) Duration of BPAs. (1) Multiple-award BPAs generally
should not exceed five years in length, but may do so to meet
program requirements.

(2) A single-award BPA shall not exceed one year. It
may have up to four one-year options. See paragraph (e) of
this section for requirements associated with option exercise.

(3) Contractors may be awarded BPAs that extend
beyond the current term of their GSA Schedule contract, so
long as there are option periods in their GSA Schedule con-
tract that, if exercised, will cover the BPA’s period of perfor-
mance.

(e) Review of BPAs.(1) The ordering activity contracting
officer shall review the BPA and determine in writing, at least
once a year (e.g., at option exercise), whether—

(i) The schedule contract, upon which the BPA was
established, is still in effect;

(ii)) The BPA still represents the best value (see
8.404(d)); and

(iii) Estimated quantities/amounts have been
exceeded and additional price reductions can be obtained.

(2) The determination shall be included in the BPA file
documentation.

8.405-4 Price reductions.

Ordering activities may request a price reduction at any
time before placing an order, establishing a BPA, or in con-
junction with the annual BPA review. However, the ordering
activity shall seek a price reduction when the order or BPA
exceeds the simplified acquisition threshold. Schedule con-
tractors are not required to pass on to all schedule users a price
reduction extended only to an individual ordering activity for
a specific order or BPA.

8.4-8

8.405-5 Small business.

(a) Although the preference programs of part 19 are not
mandatory in this subpart, in accordance with section 1331 of
Public Law 111-240 (15 U.S.C. 644(r))—

(1) Ordering activity contracting officers may, at their
discretion—
(i) Set aside orders for any of the small business con-
cerns identified in 19.000(a)(3); and
(i1) Set aside BPAs for any of the small business con-
cerns identified in 19.000(a)(3).
(2) When setting aside orders and BPAs—
(1) Follow the ordering procedures for Federal Sup-
ply Schedules at 8.405-1, 8.405-2, and 8.405-3; and
(i1) The specific small business program eligibility
requirements identified in part 19 apply.

(b) Orders placed against schedule contracts may be cred-
ited toward the ordering activity’s small business goals. For
purposes of reporting an order placed with a small business
schedule contractor, an ordering agency may only take credit
if the awardee meets a size standard that corresponds to the
work performed. Ordering activities should rely on the small
business representations made by schedule contractors at the
contract level.

(c) Ordering activities may consider socio-economic status
when identifying contractor(s) for consideration or competi-
tion for award of an order or BPA. At a minimum, ordering
activities should consider, if available, at least one small busi-
ness, veteran-owned small business, service disabled veteran-
owned small business, HUBZone small business, women-
owned small business, or small disadvantaged business sched-
ule contractor(s). GSA Advantage! and Schedules e-Library at
hitp.//www.gsa.gov/fas contain information on the small busi-
ness representations of Schedule contractors.

(d) For orders exceeding the micro-purchase threshold,
ordering activities should give preference to the items of small
business concerns when two or more items at the same deliv-
ered price will satisfy the requirement.

8.405-6 Limiting sources.

Orders placed or BPAs established under Federal Supply
Schedules are exempt from the requirements in part 6. How-
ever, an ordering activity must justify its action when restrict-
ing consideration in accordance with paragraphs (a) or (b) of
this section—

(a) Orders or BPAs exceeding the micro-purchase thresh-
old based on a limited sources justification.(1) Circum-
stances justifying limiting the source.(i) For a proposed order
or BPA with an estimated value exceeding the micro-purchase
threshold not placed or established in accordance with the pro-
cedures in 8.405-1, 8.405-2, or 8.405-3, the only circum-
stances that may justify the action are—

(A) An urgent and compelling need exists, and
following the procedures would result in unacceptable delays;
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13.000 Scope of part.

This part prescribes policies and procedures for the acqui-
sition of supplies and services, including construction,
research and development, and commercial items, the aggre-
gate amount of which does not exceed the simplified acquisi-
tion threshold (see 2.101). Subpart 13.5 provides special
authority for acquisitions of commercial items exceeding the
simplified acquisition threshold but not exceeding
$6.5 million ($12 million for acquisitions as described in
13.500(e)), including options. See Part 12 for policies appli-
cable to the acquisition of commercial items exceeding the
micro-purchase threshold. See 36.602-5 for simplified proce-
dures to be used when acquiring architect-engineer services.

13.001 Definitions.

As used in this part—

“Authorized individual” means a person who has been
granted authority, in accordance with agency procedures, to
acquire supplies and services in accordance with this part.

“Governmentwide commercial purchase card” means a
purchase card, similar in nature to a commercial credit card,
issued to authorized agency personnel to use to acquire and to
pay for supplies and services.

“Imprest fund” means a cash fund of a fixed amount estab-
lished by an advance of funds, without charge to an appropri-
ation, from an agency finance or disbursing officer to a duly
appointed cashier, for disbursement as needed from time to
time in making payment in cash for relatively small amounts.

“Third party draft” means an agency bank draft, similar to
a check, that is used to acquire and to pay for supplies and ser-
vices. (See Treasury Financial Management Manual,
Section 3040.70.)

13.002 Purpose.

The purpose of this part is to prescribe simplified acquisi-
tion procedures in order to—

(a) Reduce administrative costs;

(b) Improve opportunities for small, small disadvantaged,
women-owned, veteran-owned, HUBZone, and service-dis-
abled veteran-owned small business concerns to obtain a fair
proportion of Government contracts;

(c) Promote efficiency and economy in contracting; and

(d) Avoid unnecessary burdens
contractors.

for agencies and

13.003 Policy.

(a) Agencies shall use simplified acquisition procedures to
the maximum extent practicable for all purchases of supplies
or services not exceeding the simplified acquisition threshold
(including purchases at or below the micro-purchase thresh-

old). This policy does not apply if an agency can meet its
requirement using—

(1) Required sources of supply under Part8
(e.g., Federal Prison Industries, Committee for Purchase from
People Who are Blind or Severely Disabled, and Federal Sup-
ply Schedule contracts);

(2) Existing indefinite delivery/indefinite quantity
contracts; or

(3) Other established contracts.

(b)(1) Acquisitions of supplies or services that have an
anticipated dollar value exceeding $3,000 ($15,000 for acqui-
sitions as described in 13.201(g)(1)) but not exceeding
$150,000 ($300,000 for acquisitions described in paragraph
(1) of the simplified acquisition threshold definition at 2.101)
are reserved exclusively for small business concerns and shall
be set aside (see 19.000, 19.203, and subpart 19.5).

(2) The contracting officer may make an award to a
small business concern under the—

(1) 8(a) Program (see subpart 19.8);

(i1) Historically Underutilized Business Zone (HUB-
Zone) Program (but see 19.1305 and 19.1306(a)(4));

(iii) Service-Disabled Veteran-Owned Small Busi-
ness (SDVOSB) Program (see subpart 19.14); or

(iv) Women-Owned Small Business (WOSB) Pro-
gram (see subpart 19.15).

(3) The following contracting officer’s decisions for
acquisitions at or below the simplified acquisition threshold
are not subject to review under subpart 19.4:

(i) A decision not to make an award under the 8(a)
Program.

(ii)) A decision not to set aside an acquisition for
HUBZone small business concerns, service-disabled veteran-
owned small business concerns, or EDWOSB concerns and
WOSB concerns eligible under the WOSB Program.

(4) Each written solicitation under a set-aside shall con-
tain the appropriate provisions prescribed by part 19. If the
solicitation is oral, however, information substantially identi-
cal to that in the provision shall be given to potential quoters.

(c)(1) The contracting officer shall not use simplified
acquisition procedures to acquire supplies and services if the
anticipated award will exceed—

(i) The simplified acquisition threshold; or

(ii) $6.5 million ($12 million for acquisitions as
described in 13.500(e)), including options, for acquisitions of
commercial items using Subpart 13.5.

(2) Do not break down requirements aggregating more
than the simplified acquisition threshold (or for commercial
items, the threshold in Subpart 13.5) or the micro-purchase
threshold into several purchases that are less than the applica-
ble threshold merely to—

(1) Permit use of simplified acquisition procedures;

or

13.1-1




13.004

FEDERAL ACQUISITION REGULATION

(i1) Avoid any requirement that applies to purchases
exceeding the micro-purchase threshold.

(d) An agency that has specific statutory authority to
acquire personal services (see 37.104) may use simplified
acquisition procedures to acquire those services.

(e) Agencies shall use the Governmentwide commercial
purchase card and electronic purchasing techniques to the
maximum extent practicable in conducting simplified acqui-
sitions (but see 32.1108(b)(2)).

(f) Agencies shall maximize the use of electronic com-
merce when practicable and cost-effective (see Subpart 4.5).
Drawings and lengthy specifications can be provided off-line
in hard copy or through other appropriate means.

(g) Authorized individuals shall make purchases in the
simplified manner that is most suitable, efficient, and eco-
nomical based on the circumstances of each acquisition. For
acquisitions not expected to exceed—

(1) The simplified acquisition threshold for other than
commercial items, use any appropriate combination of the
procedures in Parts 13, 14, 15, 35, or 36, including the use of
Standard Form 1442, Solicitation, Offer, and Award (Con-
struction, Alteration, or Repair), for construction contracts
(see 36.701(a)); or

(2) $6.5 million ($12 million for acquisitions as
described in 13.500(e)), for commercial items, use any appro-
priate combination of the procedures in Parts 12, 13, 14, and
15 (see paragraph (d) of this section).

(h) In addition to other considerations, contracting officers
shall—

(1) Promote competition to the maximum extent prac-
ticable (see 13.104);

(2) Establish deadlines for the submission of responses
to solicitations that afford suppliers a reasonable opportunity
to respond (see 5.203);

(3) Consider all quotations or offers that are timely
received. For evaluation of quotations or offers received elec-
tronically, see 13.106-2(b)(3); and

(4) Use innovative approaches, to the maximum extent
practicable, in awarding contracts using simplified acquisi-
tion procedures.

13.004 Legal effect of quotations.

(a) A quotation is not an offer and, consequently, cannot be
accepted by the Government to form a binding contract.
Therefore, issuance by the Government of an order in
response to a supplier’s quotation does not establish a con-
tract. The order is an offer by the Government to the supplier
to buy certain supplies or services upon specified terms and
conditions. A contract is established when the supplier
accepts the offer.

(b) When appropriate, the contracting officer may ask the
supplier to indicate acceptance of an order by notification to
the Government, preferably in writing, as defined at 2.101. In

13.1-2

other circumstances, the supplier may indicate acceptance by
furnishing the supplies or services ordered or by proceeding
with the work to the point where substantial performance has
occurred.

(c) If the Government issues an order resulting from a quo-
tation, the Government may (by written notice to the supplier,
at any time before acceptance occurs) withdraw, amend, or
cancel its offer. (See 13.302-4 for procedures on termination
or cancellation of purchase orders.)

13.005 Federal Acquisition Streamlining Act of 1994 list
of inapplicable laws.

(a) The following laws are inapplicable to all contracts and
subcontracts (if otherwise applicable to subcontracts) at or
below the simplified acquisition threshold:

(1) 41 U.8.C.57(a) and (b) (Anti-Kickback Act
of 1986). (Only the requirement for the incorporation of the
contractor procedures for the prevention and detection of vio-
lations, and the contractual requirement for contractor coop-
eration in investigations are inapplicable.)

(2) 40 U.S.C. 3131 (Miller Act). (Although the Miller
Act does not apply to contracts at or below the simplified
acquisition threshold, alternative forms of payment protection
for suppliers of labor and material (see 28.102) are still
required if the contract exceeds $30,000 (40 U.S.C. 3132).)

(3) 40 U.S.C. 3701 et seq. (Contract Work Hours and
Safety Standards Act—Overtime Compensation).

(4)41 U.S.C. 701(a)(1) (Section 5152 of the Drug-Free
Workplace Act of 1988), except for individuals.

(5) 42 U.S.C. 6962 (Solid Waste Disposal Act). (The
requirement to provide an estimate of recovered material uti-
lized in contract performance does not apply unless the con-
tract value exceeds $150,000.)

(6) 10 U.S.C. 2306(b) and 41 U.S.C. 254(a) (Contract
Clause Regarding Contingent Fees).

(7) 10 U.S.C. 2313 and 41 U.S.C. 254(c) (Authority to
Examine Books and Records of Contractors).

(8) 10 U.S.C. 2402 and 41 U.S.C. 253g (Prohibition on
Limiting Subcontractor Direct Sales to the United States).

(9) 15 U.S.C. 631 note (HUBZone Act of 1997), except
for 15 U.S.C. 657a(b)(2)(B), which is optional for the agen-
cies subject to the requirements of the Act.

(10) 31 U.S.C. 1354(a) (Limitation on use of appropri-
ated funds for contracts with entities not meeting veterans’
employment reporting requirements).

(b) The Federal Acquisition Regulatory (FAR) Council
will include any law enacted after October 13, 1994, that sets
forth policies, procedures, requirements, or restrictions for the
acquisition of property or services, on the list set forth in
paragraph (a) of this section. The FAR Council may make
exceptions when it determines in writing that it is in the best
interest of the Government that the enactment should apply to
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SUBPART 16.1—SELECTING CONTRACT TYPES

16.103

16.000 Scope of part.

This part describes types of contracts that may be used in
acquisitions. It prescribes policies and procedures and pro-
vides guidance for selecting a contract type appropriate to the
circumstances of the acquisition.

16.001 Definitions.

As used in this part—

Award-Fee Board means the team of individuals identified
in the award-fee plan who have been designated to assist the
Fee-Determining Official in making award-fee determina-
tions.

Fee-Determining Official (FDO) means the designated
Agency official(s) who reviews the recommendations of the
Award-Fee Board in determining the amount of award fee to
be earned by the contractor for each evaluation period.

Rollover of unearned award fee means the process of trans-
ferring unearned award fee, which the contractor had an
opportunity to earn, from one evaluation period to a subse-
quent evaluation period, thus allowing the contractor an addi-
tional opportunity to earn that previously unearned award fee.

Subpart 16.1—Selecting Contract Types

16.101 General.

(a) A wide selection of contract types is available to the
Government and contractors in order to provide needed flex-
ibility in acquiring the large variety and volume of supplies
and services required by agencies. Contract types vary
according to—

(1) The degree and timing of the responsibility assumed
by the contractor for the costs of performance; and

(2) The amount and nature of the profit incentive
offered to the contractor for achieving or exceeding specified
standards or goals.

(b) The contract types are grouped into two broad catego-
ries: fixed-price contracts (see Subpart 16.2) and cost-reim-
bursement contracts (see Subpart 16.3). The specific contract
types range from firm-fixed-price, in which the contractor has
full responsibility for the performance costs and resulting
profit (or loss), to cost-plus-fixed-fee, in which the contractor
has minimal responsibility for the performance costs and the
negotiated fee (profit) is fixed. In between are the various
incentive contracts (see Subpart 16.4), in which the contrac-
tor’s responsibility for the performance costs and the profit or
fee incentives offered are tailored to the uncertainties
involved in contract performance.

16.102 Policies.

(a) Contracts resulting from sealed bidding shall be firm-
fixed-price contracts or fixed-price contracts with economic
price adjustment.

(b) Contracts negotiated under Part 15 may be of any type
or combination of types that will promote the Government’s
interest, except as restricted in this part (see
10 U.S.C. 2306(a) and 41 U.S.C. 254(a)). Contract types not
described in this regulation shall not be used, except as a devi-
ation under Subpart 1.4.

(c) The cost-plus-a-percentage-of-cost system of contract-
ing shall not be wused (see 10U.S.C.2306(a) and
41 U.S.C. 254(b)). Prime contracts (including letter con-
tracts) other than firm-fixed-price contracts shall, by an
appropriate clause, prohibit cost-plus-a-percentage-of-cost
subcontracts (see clauses prescribed in Subpart 44.2 for cost-
reimbursement contracts and Subparts 16.2 and 16.4 for
fixed-price contracts).

(d) No contract may be awarded before the execution of
any determination and findings (D&F’s) required by this part.
Minimum requirements for the content of D&F’s required by
this part are specified in 1.704.

16.103 Negotiating contract type.

(a) Selecting the contract type is generally a matter for
negotiation and requires the exercise of sound judgment.
Negotiating the contract type and negotiating prices are
closely related and should be considered together. The objec-
tive is to negotiate a contract type and price (or estimated cost
and fee) that will result in reasonable contractor risk and pro-
vide the contractor with the greatest incentive for efficient and
economical performance.

(b) A firm-fixed-price contract, which best utilizes the
basic profit motive of business enterprise, shall be used when
the risk involved is minimal or can be predicted with an
acceptable degree of certainty. However, when a reasonable
basis for firm pricing does not exist, other contract types
should be considered, and negotiations should be directed
toward selecting a contract type (or combination of types) that
will appropriately tie profit to contractor performance.

(c) In the course of an acquisition program, a series of con-
tracts, or a single long-term contract, changing circumstances
may make a different contract type appropriate in later periods
than that used at the outset. In particular, contracting officers
should avoid protracted use of a cost-reimbursement or time-
and-materials contract after experience provides a basis for
firmer pricing.

(d)(1) Each contract file shall include documentation to
show why the particular contract type was selected. This shall
be documented in the acquisition plan, or in the contract file
if a written acquisition plan is not required by agency proce-
dures.

(i) Explain why the contract type selected must be
used to meet the agency need.

(i1) Discuss the Government’s additional risks and
the burden to manage the contract type selected (e.g., when a
cost-reimbursement contract is selected, the Government
incurs additional cost risks, and the Government has the addi-
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tional burden of managing the contractor’s costs). For such
instances, acquisition personnel shall discuss—

(A) How the Government identified the addi-
tional risks (e.g., pre-award survey, or past performance infor-
mation);

(B) The nature of the additional risks (e.g., inad-
equate contractor’s accounting system, weaknesses in con-
tractor's internal control, non-compliance with Cost
Accounting Standards, or lack of or inadequate earned value
management system); and

(C) How the Government will manage and miti-
gate the risks.

(ii1) Discuss the Government resources necessary to
properly plan for, award, and administer the contract type
selected (e.g., resources needed and the additional risks to the
Government if adequate resources are not provided).

(iv) For other than a firm-fixed price contract, at a
minimum the documentation should include—

(A) An analysis of why the use of other than a
firm-fixed-price contract (e.g., cost reimbursement, time and
materials, labor hour) is appropriate;

(B) Rationale that detail the particular facts and
circumstances (e.g., complexity of the requirements, uncer-
tain duration of the work, contractor’s technical capability and
financial responsibility, or adequacy of the contractor’s
accounting system), and associated reasoning essential to sup-
port the contract type selection;

(C) An assessment regarding the adequacy of
Government resources that are necessary to properly plan for,
award, and administer other than firm-fixed-price contracts;
and

(D) A discussion of the actions planned to mini-
mize the use of other than firm-fixed-price contracts on future
acquisitions for the same requirement and to transition to
firm-fixed-price contracts to the maximum extent practicable.

(v) A discussion of why a level-of-effort, price rede-
termination, or fee provision was included.

(2) Exceptions to the requirements at (d)(1) of this sec-
tion are—

(1) Fixed-price acquisitions made under simplified
acquisition procedures;

(ii) Contracts on a firm-fixed-price basis other than
those for major systems or research and development; and

(iii) Awards on the set-aside portion of sealed bid
partial set-asides for small business.

16.104 Factors in selecting contract types.

There are many factors that the contracting officer should
consider in selecting and negotiating the contract type. They
include the following:

(a) Price competition. Normally, effective price competi-
tion results in realistic pricing, and a fixed-price contract is
ordinarily in the Government’s interest.

(b) Price analysis. Price analysis, with or without compe-
tition, may provide a basis for selecting the contract type. The
degree to which price analysis can provide a realistic pricing
standard should be carefully considered. (See 15.404-1(b).)

(c) Cost analysis. In the absence of effective price compe-
tition and if price analysis is not sufficient, the cost estimates
of the offeror and the Government provide the bases for nego-
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tiating contract pricing arrangements. It is essential that the
uncertainties involved in performance and their possible
impact upon costs be identified and evaluated, so that a con-
tract type that places a reasonable degree of cost responsibility
upon the contractor can be negotiated.

(d) Type and complexity of the requirement. Complex
requirements, particularly those unique to the Government,
usually result in greater risk assumption by the Government.
This is especially true for complex research and development
contracts, when performance uncertainties or the likelihood of
changes makes it difficult to estimate performance costs in
advance. As a requirement recurs or as quantity production
begins, the cost risk should shift to the contractor, and a fixed-
price contract should be considered.

(e) Combining contract types. If the entire contract cannot
be firm-fixed-price, the contracting officer shall consider
whether or not a portion of the contract can be established on
a firm-fixed-price basis.

(f) Urgency of the requirement. If urgency is a primary fac-
tor, the Government may choose to assume a greater propor-
tion of risk or it may offer incentives tailored to performance
outcomes to ensure timely contract performance.

(g) Period of performance or length of production run. In
times of economic uncertainty, contracts extending over a rel-
atively long period may require economic price adjustment or
price redetermination clauses.

(h) Contractor’s technical capability and financial
responsibility.

(1) Adequacy of the contractor's accounting system. Before
agreeing on a contract type other than firm-fixed-price, the
contracting officer shall ensure that the contractor’s account-
ing system will permit timely development of all necessary
cost data in the form required by the proposed contract type.
This factor may be critical—

(1) When the contract type requires price revision while
performance is in progress; or

(2) When a cost-reimbursement contract is being con-
sidered and all current or past experience with the contractor
has been on a fixed-price basis. See 42.302(a)(12).

(j) Concurrent contracts. If performance under the pro-
posed contract involves concurrent operations under other
contracts, the impact of those contracts, including their pric-
ing arrangements, should be considered.

(k) Extent and nature of proposed subcontracting. If the
contractor proposes extensive subcontracting, a contract type
reflecting the actual risks to the prime contractor should be
selected.

(1) Acquisition history. Contractor risk usually decreases as
the requirement is repetitively acquired. Also, product
descriptions or descriptions of services to be performed can be
defined more clearly.

16.105 Solicitation provision.

The contracting officer shall complete and insert the pro-
vision at 52.216-1, Type of Contract, in a solicitation unless
it is for—

(a) A fixed-price acquisition made under simplified acqui-
sition procedures; or

(b) Information or planning purposes.




FAC 2005-56 APRIL 2, 2012

SUBPART 16.3—COST-REIMBURSEMENT CONTRACTS

16.306

Subpart 16.3—Cost-Reimbursement
Contracts

16.301 General.

16.301-1 Description.

Cost-reimbursement types of contracts provide for pay-
ment of allowable incurred costs, to the extent prescribed in
the contract. These contracts establish an estimate of total cost
for the purpose of obligating funds and establishing a ceiling
that the contractor may not exceed (except at its own risk)
without the approval of the contracting officer.

16.301-2 Application.

(a) The contracting officer shall use cost-reimbursement
contracts only when—

(1) Circumstances do not allow the agency to define its
requirements sufficiently to allow for a fixed-price type con-
tract (see 7.105); or

(2) Uncertainties involved in contract performance do
not permit costs to be estimated with sufficient accuracy to use
any type of fixed-price contract.

(b) The contracting officer shall document the rationale for
selecting the contract type in the written acquisition plan and
ensure that the plan is approved and signed at least one level
above the contracting officer (see 7.103(j) and 7.105).

16.301-3 Limitations.
(a) A cost-reimbursement contract may be used only
when—
(1) The factors in 16.104 have been considered;

(2) A written acquisition plan has been approved and
signed at least one level above the contracting officer;

(3) The contractor’s accounting system is adequate for
determining costs applicable to the contract or order; and

(4) Prior to award of the contract or order, adequate
Government resources are available to award and manage a
contract other that firm-fixed-priced (see 7.104(e)). This
includes appropriate Government surveillance during perfor-
mance in accordance with 1.602-2, to provide reasonable
assurance that efficient methods and effective cost controls
are used.

(1) Designation of at least one contracting officer’s
representative (COR) qualified in accordance with 1.602-2
has been made prior to award of the contract or order; and

(i) Appropriate Government surveillance during
performance to provide reasonable assurance that efficient
methods and effective cost controls are used.

(b) The use of cost-reimbursement contracts is prohibited
for the acquisition of commercial items (see Parts 2 and 12).

16.302 Cost contracts.

(a) Description. A cost contract is a cost-reimbursement
contract in which the contractor receives no fee.

(b) Application. A cost contract may be appropriate for
research and development work, particularly with nonprofit
educational institutions or other nonprofit organizations.

(¢) Limitations. See 16.301-3.

16.303 Cost-sharing contracts.

(a) Description. A cost-sharing contract is a cost-reim-
bursement contract in which the contractor receives no fee and
is reimbursed only for an agreed-upon portion of its allowable
costs.

(b) Application. A cost-sharing contract may be used when
the contractor agrees to absorb a portion of the costs, in the
expectation of substantial compensating benefits.

(¢) Limitations. See 16.301-3.

16.304 Cost-plus-incentive-fee contracts.

A cost-plus-incentive-fee contract is a cost-reimbursement
contract that provides for an initially negotiated fee to be
adjusted later by a formula based on the relationship of total
allowable costs to total target costs. Cost-plus-incentive-fee
contracts are covered in Subpart 16.4, Incentive Contracts.
See 16.405-1 for a more complete description and discussion
of application of these contracts. See 16.301-3 for limitations.

16.305 Cost-plus-award-fee contracts.

A cost-plus-award-fee contract is a cost-reimbursement
contract that provides for a fee consisting of (a) a base amount
(which may be zero) fixed at inception of the contract and
(b) an award amount, based upon a judgmental evaluation by
the Government, sufficient to provide motivation for excel-
lence in contract performance. Cost-plus-award-fee contracts
are covered in Subpart 16.4, Incentive Contracts. See
16.401(e) for a more complete description and discussion of
the application of these contracts. See 16.301-3 and
16.401(e)(5) for limitations.

16.306 Cost-plus-fixed-fee contracts.

(a) Description. A cost-plus-fixed-fee contract is a cost-
reimbursement contract that provides for payment to the con-
tractor of a negotiated fee that is fixed at the inception of the
contract. The fixed fee does not vary with actual cost, but may
be adjusted as a result of changes in the work to be performed
under the contract. This contract type permits contracting for
efforts that might otherwise present too great a risk to contrac-
tors, but it provides the contractor only a minimum incentive
to control costs.

(b) Application. (1) A cost-plus-fixed-fee contract is suit-
able for use when the conditions of 16.301-2 are present and,
for example—

16.3-1
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(1) The contract is for the performance of research or
preliminary exploration or study, and the level of effort
required is unknown; or

(ii)) The contract is for development and test, and
using a cost-plus-incentive-fee contract is not practical.

(2) A cost-plus-fixed-fee contract normally should not
be used in development of major systems (see Part 34) once
preliminary exploration, studies, and risk reduction have indi-
cated a high degree of probability that the development is
achievable and the Government has established reasonably
firm performance objectives and schedules.

(c) Limitations. No cost-plus-fixed-fee contract shall be
awarded unless the contracting officer complies with all lim-
itations in 15.404-4(c)(4)(i) and 16.301-3.

(d) Completion and term forms. A cost-plus-fixed-fee con-
tract may take one of two basic forms—completion or term.

(1) The completion form describes the scope of work by
stating a definite goal or target and specifying an end product.
This form of contract normally requires the contractor to com-
plete and deliver the specified end product (e.g., a final report
of research accomplishing the goal or target) within the esti-
mated cost, if possible, as a condition for payment of the entire
fixed fee. However, in the event the work cannot be completed
within the estimated cost, the Government may require more
effort without increase in fee, provided the Government
increases the estimated cost.

(2) The term form describes the scope of work in gen-
eral terms and obligates the contractor to devote a specified
level of effort for a stated time period. Under this form, if the
performance is considered satisfactory by the Government,
the fixed fee is payable at the expiration of the agreed-upon
period, upon contractor statement that the level of effort spec-
ified in the contract has been expended in performing the con-
tract work. Renewal for further periods of performance is a
new acquisition that involves new cost and fee arrangements.

(3) Because of the differences in obligation assumed by
the contractor, the completion form is preferred over the term
form whenever the work, or specific milestones for the work,
can be defined well enough to permit development of esti-
mates within which the contractor can be expected to com-
plete the work.

(4) The term form shall not be used unless the contractor
is obligated by the contract to provide a specific level of effort
within a definite time period.

16.307 Contract clauses.

(a)(1) The contracting officer shall insert the clause at
52.216-7, Allowable Cost and Payment, in solicitations and
contracts when a cost-reimbursement contract or a time-and-
materials contract (other than a contract for a commercial
item) is contemplated. If the contract is with an educational
institution, modify the clause by deleting from paragraph (a)

the words “Subpart31.2” and substituting for them
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Subpart 31.3.” If the contract is with a State or local govern-
ment, modify the clause by deleting from paragraph (a) the
words  “Subpart 31.2” and substituting for them
“Subpart 31.6.” If the contract is with a nonprofit organization
other than an educational institution, a State or local govern-
ment, or a nonprofit organization exempted under OMB Cir-
cular No. A-122, modify the clause by deleting from
paragraph (a) the words “Subpart 31.2” and substituting for
them “Subpart 31.7.” If the contract is a time-and-materials
contract, the clause at 52.216-7 applies only to the portion of
the contract that provides for reimbursement of materials (as
defined in the clause at 52.232-7) at actual cost.

(2) If the contract is a construction contract and contains
the clause at 52.232-27, Prompt Payment for Construction
Contracts, the contracting officer shall use the clause at
52.216-7 with its Alternate I.

(b) The contracting officer shall insert the clause at
52.216-8, Fixed Fee, in solicitations and contracts when a
cost-plus-fixed-fee contract (other than a construction con-
tract) is contemplated.

(c) The contracting officer shall insert the clause at
52.216-9, Fixed-Fee—Construction, in solicitations and con-
tracts when a cost-plus-fixed-fee construction contract is
contemplated.

(d) The contracting officer shall insert the clause at
52.216-10, Incentive Fee, in solicitations and contracts when
a cost-plus-incentive-fee contract is contemplated.

(e)(1) The contracting officer shall insert the clause at
52.216-11, Cost Contract—No Fee, in solicitations and con-
tracts when a cost-reimbursement contract is contemplated
that provides no fee and is not a cost-sharing contract.

(2) If a cost-reimbursement research and development
contract with an educational institution or a nonprofit organi-
zation that provides no fee or other payment above cost and
is not a cost-sharing contract is contemplated, and if the con-
tracting officer determines that withholding of a portion of
allowable costs is not required, the contracting officer shall
use the clause with its Alternate 1.

(H)(1) The contracting officer shall insert the clause at
52.216-12, Cost-Sharing Contract—No Fee, in solicitations
and contracts when a cost-sharing contract is contemplated.

(2) If a cost-sharing research and development contract
with an educational institution or a nonprofit organization is
contemplated, and if the contracting officer determines that
withholding of a portion of allowable costs is not required, the
contracting officer shall use the clause with its Alternate I.

(g) The contracting officer shall insert the clause at
52.216-15, Predetermined Indirect Cost Rates, in solicitations
and contracts when a cost-reimbursement research and devel-
opment contract with an educational institution (see
42.705-3(b)) is contemplated and predetermined indirect cost
rates are to be used.
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18.111

18.000 Scope of part.

(a) This part identifies acquisition flexibilities that are
available for emergency acquisitions. These flexibilities are
specific techniques or procedures that may be used to stream-
line the standard acquisition process. This part includes—

(1) Generally available flexibilities; and

(2) Emergency acquisition flexibilities that are avail-
able only under prescribed circumstances.

(b) The acquisition flexibilities in this part are not exempt
from the requirements and limitations set forth in FAR Part 3,
Improper Business Practices and Personal Conflicts of Inter-
est.

(c) Additional flexibilities may be authorized in an execu-
tive agency supplement to the FAR.

18.001 Definition.

“Emergency acquisition flexibilities”, as used in this part,
means flexibilities provided with respect to any acquisition of
supplies or services by or for an executive agency that, as
determined by the head of an executive agency, may be
used—

(a) In support of a contingency operation as defined in
2.101;

(b) To facilitate the defense against or recovery from
nuclear, biological, chemical, or radiological attack against
the United States; or

(c) When the President issues an emergency declaration, or
a major disaster declaration.

Subpart 18.1—Available Acquisition
Flexibilities

18.101 General.

The FAR includes many acquisition flexibilities that are
available to the contracting officer when certain conditions
are met. These acquisition flexibilities do not require an emer-
gency declaration or designation of contingency operation.

18.102 Central contractor registration.

Contractors are not required to be registered in the Central
Contractor Registration (CCR) database for contracts
awarded to support unusual and compelling needs or emer-
gency acquisitions. (See 4.1102). However, contractors are
required to register with CCR in order to gain access to the
Disaster Response Registry. Contracting officers shall con-
sult the Disaster Response Registry via htips://
www.acquisition.gov to determine the availability of contrac-
tors for debris removal, distribution of supplies, reconstruc-
tion, and other disaster or emergency relief activities inside
the United States and outlying areas. (See 26.205).

18.103 Synopses of proposed contract actions.

Contracting officers need not submit a synopsis notice
when there is an unusual and compelling urgency and the
Government would be seriously injured if the agency com-
plied with the notice time periods. (See 5.202(a)(2).)

18.104 Unusual and compelling urgency.

Agencies may limit the number of sources and full and
open competition need not be provided for contracting actions
involving urgent requirements. (See 6.302-2.)

18.105 Federal Supply Schedules (FSSs), multi-agency
blanket purchase agreements (BPAs), and multi-
agency indefinite delivery contracts.

Streamlined procedures and a broad range of goods and
services may be available under Federal Supply Schedule
contracts (see Subpart 8.4), multi-agency BPAs (see
8.405-3(a)(6)), or multi-agency, indefinite-delivery contracts
(see 16.505(a)(8)). These contracting methods may offer
agency advance planning, pre-negotiated line items, and spe-
cial terms and conditions that permit rapid response.

18.106 Acquisitions from Federal Prison Industries, Inc.
(FPI).
Purchase from FPI is not mandatory and a waiver is not
required if public exigency requires immediate delivery or
performance (see 8.605(b)).

18.107 AbilityOne specification changes.

Contracting officers are not held to the notification
required when changes in AbilityOne specifications or
descriptions are required to meet emergency needs. (See
8.712(d).)

18.108 Qualifications requirements.
Agencies may determine not to enforce qualification
requirements when an emergency exists. (See 9.200-1.)

18.109 Priorities and allocations.

The Defense Priorities and Allocations System (DPAS)
supports approved national defense, emergency preparedness,
and energy programs and was established to facilitate rapid
industrial mobilization in case of a national emergency. (See

Subpart 11.6.)

18.110 Soliciting from a single source.

For purchases not exceeding the simplified acquisition
threshold, contracting officers may solicit from one source
under certain circumstances. (See 13.106-1(b).)

18.111 Oral requests for proposals.

Oral requests for proposals are authorized under certain
conditions. (See 15.203(f).)

18.1-1
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18.112 Letter contracts.

Letter contracts may be used when contract performance
must begin immediately. (See 16.603.)

18.113 Interagency acquisitions.

Interagency acquisitions are authorized under certain con-
ditions. (See Subpart 17.5.)

18.114 Contracting with the Small Business
Administration (The 8(a) Program).

Contracts may be awarded to the Small Business Admin-
istration (SBA) for performance by eligible 8(a) firms on
either a sole source or competitive basis. (See Subpart 19.8.)

18.115 HUBZone sole source awards.

Contracts may be awarded to Historically Underutilized
Business Zone (HUBZone) small business concerns on a sole
source basis. (See 19.1306.)

18.116 Service-disabled Veteran-owned Small Business
(SDVOSB) sole source awards.

Contracts may be awarded to Service-disabled Veteran-
owned Small Business (SDVOSB) concerns on a sole source
basis. (See 19.1406.)

18.117 Awards to economically disadvantaged women-
owned small business (EDWOSB) concerns and
women-owned small business (WOSB) concerns
eligible under the WOSB Program.

Contracts may be awarded to EDWOSB concerns and
WOSB concerns eligible under the WOSB Program on a com-
petitive basis. (See subpart 19.15.)

18.118 Overtime approvals.

Overtime approvals may be retroactive if justified by
emergency circumstances. (See 22.103-4(i).)

18.119 Trade agreements.

The policies and procedures of FAR 25.4 may not apply to
acquisitions not awarded under full and open competition (see
25.401(a)(5)).

18.120 Use of patented technology under the North
American Free Trade Agreement.

Requirement to obtain authorization prior to use of pat-
ented technology may be waived in circumstances of extreme
urgency or national emergency. (See 27.204-1.)

18.1-2

18.121 Bid guarantees.

The chief of the contracting office may waive the require-
ment to obtain a bid guarantee for emergency acquisitions
when a performance bond or a performance bond and pay-
ment bond is required. (See 28.101-1(c).)

18.122 Advance payments.

Agencies may authorize advance payments to facilitate the
national defense for actions taken under Public Law 85-804
(see Subpart 50.1, Extraordinary Contractual Actions). These
advance payments may be made at or after award of sealed bid
contracts, as well as negotiated contracts. (See 32.405.)

18.123 Assignment of claims.

The use of the no-setoff provision may be appropriate to
facilitate the national defense in the event of a national emer-
gency or natural disaster. (See 32.803(d).)

18.124 Electronic funds transfer.

Electronic funds transfer payments may be waived for
acquisitions to support unusual and compelling needs or
emergency acquisitions. (See 32.1103(e).)

18.125 Protest to GAO.

When urgent and compelling circumstances exist, agency
protest override procedures allow the head of the contracting
activity to determine that the contracting process may con-
tinue after GAO has received a protest. (See 33.104(b) and

(c).)

18.126 Contractor rent-free use of Government property.

Rental requirements do not apply to items of Government
production and research property that are part of a general pro-
gram approved by the Federal Emergency Management
Agency and meet certain criteria. (See 45.301.)

18.127 Extraordinary contractual actions.

Subpart 50.1 prescribes policies and procedures for enter-
ing into, amending, or modifying contracts in order to facili-
tate the national defense under the extraordinary emergency
authority granted by Public Law 85-804 (50 U.S.C. 1431-
1434). This includes—

(a) Amending contracts without consideration (see
50.103-2(a));

(b) Correcting or mitigating mistakes in a contract (see
50.103-2(b)); and

(c) Formalizing informal commitments (See 50.103-2(c)).
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19.201 General policy.

(a) It is the policy of the Government to provide maximum
practicable opportunities in its acquisitions to small business,
veteran-owned small business, service-disabled veteran-
owned small business, HUBZone small business, small dis-
advantaged business, and women-owned small business con-
cerns. Such concerns must also have the maximum
practicable opportunity to participate as subcontractors in the
contracts awarded by any executive agency, consistent with
efficient contract performance. The Small Business Adminis-
tration (SBA) counsels and assists small business concerns
and assists contracting personnel to ensure that a fair propor-
tion of contracts for supplies and services is placed with small
business.

(b) The Department of Commerce will determine on an
annual basis, by North American Industry Classification Sys-
tem (NAICS) Industry Subsector, and region, if any, the
authorized small disadvantaged business (SDB) procurement
mechanisms and applicable factors (percentages). The
Department of Commerce determination shall only affect
solicitations that are issued on or after the effective date of the
determination. The effective date of the Department of Com-
merce determination shall be no less than 60 days after its
publication date. The Department of Commerce determina-
tion shall not affect ongoing acquisitions. The SDB procure-
ment mechanisms are a price evaluation adjustment for SDB
concerns (see Subpart 19.11), an evaluation factor or subfac-
tor for participation of SDB concerns (see 19.1202), and mon-
etary subcontracting incentive clauses for SDB concerns
(see 19.1203). The Department of Commerce determination
shall also include the applicable factors, by NAICS Industry
Subsector, to be used in the price evaluation adjustment for
SDB concerns (see 19.1104). The General Services Adminis-
tration shall post the Department of Commerce
determination at https.//www.acquisition.gov/References/
sdbadjustments.htm. The authorized procurement mecha-
nisms shall be applied consistently with the policies and pro-
cedures in this subpart. The agencies shall apply the
procurement mechanisms determined by the Department of
Commerce. The Department of Commerce, in making its
determination, is not limited to the SDB procurement mecha-
nisms identified in this section where the Department of Com-
merce has found substantial and persuasive evidence of—

(1) A persistent and significant underutilization of
minority firms in a particular industry, attributable to past or
present discrimination; and

(2) A demonstrated incapacity to alleviate the problem
by using those mechanisms.

(c) Heads of contracting activities are responsible for effec-
tively implementing the small business programs within their
activities, including achieving program goals. They are to
ensure that contracting and technical personnel maintain
knowledge of small business program requirements and take

all reasonable action to increase participation in their activi-
ties’ contracting processes by these businesses.

(d) The Small Business Act requires each agency with con-
tracting authority to establish an Office of Small and Disad-
vantaged Business Utilization (see section (k) of the Small
Business Act). For the Department of Defense, in accordance
with the National Defense Authorization Act for Fiscal Year
2006 (Public Law 109-163), the Office of Small and Disad-
vantaged Business Utilization has been redesignated as the
Office of Small Business Programs. Management of the
office shall be the responsibility of an officer or employee of
the agency who shall, in carrying out the purposes of the
Act—

(1) Be known as the Director of Small and Disadvan-
taged Business Utilization, or for the Department of Defense,
the Director of Small Business Programs;

(2) Be appointed by the agency head;

(3) Be responsible to and report directly to the agency
head or the deputy to the agency head;

(4) Be responsible for the agency carrying out the func-
tions and duties in sections 8, 15, and 31 of the Small Business
Act.

(5) Work with the SBA procurement center representa-
tive (or, if a procurement center representative is not assigned,
see 19.402(a)) to—

(i) Identify proposed solicitations that involve
bundling;

(i1) Facilitate small business participation as contrac-
tors including small business contract teams, where appropri-
ate; and

(iii) Facilitate small business participation as sub-
contractors and suppliers where participation by small busi-
ness concerns as contractors is unlikely;

(6) Assist small business concerns in obtaining pay-
ments under their contracts, late payment, interest penalties,
or information on contractual payment provisions;

(7) Have supervisory authority over agency personnel
to the extent that their functions and duties relate to sections 8§,
15, and 31 of the Small Business Act.

(8) Assign a small business technical advisor to each
contracting activity within the agency to which the SBA has
assigned a representative (see 19.402)—

(i) Who shall be a full-time employee of the contract-
ing activity, well qualified, technically trained, and familiar
with the supplies or services contracted for by the activity; and

(i1)) Whose principal duty is to assist the SBA’s
assigned representative in performing functions and duties
relating to sections 8, 15, and 31 of the Small Business Act;

(9) Cooperate and consult on a regular basis with the
SBA in carrying out the agency’s functions and duties in
sections 8, 15, and 31 of the Small Business Act;

(10) Make recommendations in accordance with
agency procedures as to whether a particular acquisition
should be awarded under subpart 19.5 as a small business set-
aside, under subpart 19.8 as a Section 8(a) award, under sub-
part 19.13 as a HUBZone set-aside, under subpart 19.14 as a
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service-disabled veteran-owned small business set-aside, or
under subpart 19.15 as a set-aside for economically disadvan-
taged women-owned small business (EDWOSB) concerns or
women-owned small business (WOSB) concerns eligible
under the WOSB Program.

(11) Conduct annual reviews to assess the—

(1) Extent to which small businesses are receiving a
fair share of Federal procurements, including contract oppor-
tunities under the programs administered under the Small
Business Act;

(i1)) Adequacy of contract bundling documentation
and justifications; and

(iii) Actions taken to mitigate the effects of neces-
sary and justified contract bundling on small businesses.

(12) Provide a copy of the assessment made under
paragraph (d)(11) of this section to the Agency Head and SBA
Administrator.

(e) Small Business Specialists must be appointed and act
in accordance with agency regulations.

(H)(1) Each agency shall designate, at levels it determines
appropriate, personnel responsible for determining whether,
in order to achieve the contracting agency’s goal for SDB con-
cerns, the use of the SDB mechanism in Subpart 19.11 has
resulted in an undue burden on non-SDB firms in one of the
Industry Subsectors and regions identified by Department of
Commerce following paragraph (b) of this section, or is oth-
erwise inappropriate. Determinations under this subpart are
for the purpose of determining future acquisitions and shall
not affect ongoing acquisitions. Requests for a determination,
including supporting rationale, may be submitted to the
agency designee. If the agency designee makes an affirmative
determination that the SDB mechanism has an undue burden
or is otherwise inappropriate, the determination shall be for-
warded through agency channels to the OFPP, which shall
review the determination in consultation with the Department
of Commerce and the Small Business Administration. At a
minimum, the following information should be included in
any submittal:

(1) A determination of undue burden or other inap-
propriate effect, including proposed corrective action.

(i1) The Industry Subsector affected.

(iii) Supporting information to justify the determina-
tion, including, but not limited to, dollars and percentages of
contracts awarded by the contracting activity under the
affected Industry Subsector for the previous two fiscal years
and current fiscal year to date for—

(A) Total awards;

(B) Total awards to SDB concerns;

(C) Awards to SDB concerns awarded contracts
under the SDB price evaluation adjustment where the SDB
concerns would not otherwise have been the successful
offeror;

19.2-2

(D) Number of successful and unsuccessful SDB
offerors; and

(E) Number of successful and unsuccessful non-
SDB offerors.

(iv) A discussion of the pertinent findings, including
any peculiarities related to the industry, regions or
demographics.

(v) A discussion of other efforts the agency has
undertaken to ensure equal opportunity for SDBs in contract-
ing with the agency.

(2) After consultation with OFPP, or if the agency does
not receive a response from OFPP within 90 days after notice
is provided to OFPP, the contracting agency may limit the use
of the SDB mechanism in Subpart 19.11 until the Department
of Commerce determines the updated price evaluation adjust-
ment, as required by this section. This limitation shall not
apply to solicitations that already have been synopsized.

19.202 Specific policies.

In order to further the policy in 19.201(a), contracting
officers shall comply with the specific policies listed in this
section and shall consider recommendations of the agency
Director of Small and Disadvantaged Business Utilization, or
the Director’s designee, as to whether a particular acquisition
should be awarded under subpart 19.5, 19.8, 19.13, 19.14, or
19.15. Agencies shall establish procedures including dollar
thresholds for review of acquisitions by the Director or the
Director’s designee for the purpose of making these recom-
mendations. The contracting officer shall document the con-
tract file whenever the Director’s recommendations are not
accepted.

19.202-1 Encouraging small business participation in
acquisitions.

Small business concerns shall be afforded an equitable
opportunity to compete for all contracts that they can perform
to the extent consistent with the Government’s interest. When
applicable, the contracting officer shall take the following
actions:

(a) Divide proposed acquisitions of supplies and services
(except construction) into reasonably small lots (not less than
economic production runs) to permit offers on quantities less
than the total requirement.

(b) Plan acquisitions such that, if practicable, more than
one small business concern may perform the work, if the work
exceeds the amount for which a surety may be guaranteed by
SBA against loss under 15 U.S.C. 694b.

(c) Ensure that delivery schedules are established on a real-
istic basis that will encourage small business participation to
the extent consistent with the actual requirements of the
Government.

(d) Encourage prime contractors to subcontract with small
business concerns (see Subpart 19.7).
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(e)(1) Provide a copy of the proposed acquisition package
to the SBA procurement center representative (or, if a pro-
curement center representative is not assigned, see 19.402(a))
at least 30 days prior to the issuance of the solicitation if—

(i) The proposed acquisition is for supplies or ser-
vices currently being provided by a small business and the
proposed acquisition is of a quantity or estimated dollar value,
the magnitude of which makes it unlikely that small busi-
nesses can compete for the prime contract;

(1) The proposed acquisition is for construction and
seeks to package or consolidate discrete construction projects
and the magnitude of this consolidation makes it unlikely that
small businesses can compete for the prime contract; or

(iii) The proposed acquisition is for a bundled
requirement. (See 10.001(c)(2)(i) for mandatory 30-day
notice requirement to incumbent small business concerns.)
The contracting officer shall provide all information relative
to the justification of contract bundling, including the acqui-
sition plan or strategy, and if the acquisition involves substan-
tial bundling, the information identified in 7.107(e). When the
acquisition involves substantial bundling, the contracting
officer shall also provide the same information to the agency
Office of Small and Disadvantaged Business Utilization.

(2) The contracting officer also must provide a state-
ment explaining why the—

(i) Proposed acquisition cannot be divided into rea-
sonably small lots (not less than economic production runs) to
permit offers on quantities less than the total requirement;

(i1) Delivery schedules cannot be established on a
realistic basis that will encourage small business participation
to the extent consistent with the actual requirements of the
Government;

(iii) Proposed acquisition cannot be structured so as
to make it likely that small businesses can compete for the
prime contract;

(iv) Consolidated construction project cannot be
acquired as separate discrete projects; or

(v) Bundling is necessary and justified.

(3) The 30-day notification process shall occur concur-
rently with other processing steps required prior to the issu-
ance of the solicitation.

(4) If the contracting officer rejects the SBA represen-
tative’s recommendation made in accordance with
19.402(c)(2), the contracting officer shall document the basis
for the rejection and notify the SBA representative in accor-
dance with 19.505.

19.202-2 Locating small business sources.

The contracting officer must, to the extent practicable,
encourage maximum participation by small business, veteran-
owned small business, service-disabled veteran-owned small
business, HUBZone small business, small disadvantaged

business, and women-owned small business concerns in
acquisitions by taking the following actions:

(a) Before issuing solicitations, make every reasonable
effort to find additional small business concerns, unless lists
are already excessively long and only some of the concerns on
the list will be solicited. This effort should include contacting
the SBA procurement center representative (or, if a procure-
ment center representative is not assigned, see 19.402(a)).

(b) Publicize solicitations and contract awards through the
Governmentwide point of entry (see Subparts 5.2 and 5.3).

19.202-3 Equal low bids.

In the event of equal low bids (see 14.408-6), awards shall
be made first to small business concerns which are also labor
surplus area concerns, and second to small business concerns
which are not also labor surplus area concerns.

19.202-4 Solicitation.

The contracting officer must encourage maximum
response to solicitations by small business, veteran-owned
small business, service-disabled veteran-owned small busi-
ness, HUBZone small business, small disadvantaged busi-
ness, and women-owned small business concerns by taking
the following actions:

(a) Allow the maximum amount of time practicable for the
submission of offers.

(b) Furnish specifications, plans, and drawings with solic-
itations, or furnish information as to where they may be
obtained or examined.

(c) Provide to any small business concern, upon its request,
a copy of bid sets and specifications with respect to any con-
tract to be let, the name and telephone number of an agency
contact to answer questions related to such prospective con-
tract and adequate citations to each major Federal law or
agency rule with which such business concern must comply
in performing such contract other than laws or agency rules
with which the small business must comply when doing busi-
ness with other than the Government.

19.202-5 Data collection and reporting requirements.

Agencies must measure the extent of small business par-
ticipation in their acquisition programs by taking the follow-
ing actions:

(a) Require each prospective contractor to represent
whether it is a small business, veteran-owned small business,
service-disabled veteran-owned small business, HUBZone
small business, small disadvantaged business, women-owned
small business, EDWOSB concern, or WOSB concern eligi-
ble under the WOSB Program (see the provision at 52.219-1,
Small Business Program Representations).

(b) Accurately measure the extent of participation by small
business, veteran-owned small business, service-disabled vet-
eran-owned small business, HUBZone small business, small

19.2-3




FAC 2005-56 APRIL 2, 2012

19.202-6

FEDERAL ACQUISITION REGULATION

disadvantaged business, and women-owned small business
concerns in Government acquisitions in terms of the total
value of contracts placed during each fiscal year, and report
data to the SBA at the end of each fiscal year (see Subpart 4.6).

(c) When the contract includes the clause at 52.219-28,
Post Award Small Business Program Rerepresentation, and
the conditions in the clause for rerepresenting are met—

(1) Require a contractor that represented itself as a small
business concern prior to award of the contract to rerepresent
its size status; and

(2) Permit a contractor that represented itself as other
than a small business concern prior to award to rerepresent its
size status.

19.202-6 Determination of fair market price.

(a) The fair market price shall be the price achieved in
accordance with the reasonable price guidelines in
15.404-1(b) for—

(1) Total and partial small business set-asides (see
Subpart 19.5);

(2) HUBZone set-asides (see Subpart 19.13);

(3) Contracts utilizing the price evaluation adjustment
for small disadvantaged business concerns (see
Subpart 19.11);

(4) Contracts utilizing the price evaluation preference
for HUBZone small business concerns (see Subpart 19.13);

(5) Service-disabled veteran-owned small business set-
asides (see subpart 19.14);

(6) Set-asides for EDWOSB concerns and WOSB con-
cerns eligible under the WOSB Program (see subpart 19.15).

(b) For 8(a) contracts, both with respect to meeting the
requirement at 19.806(b) and in order to accurately estimate
the current fair market price, contracting officers shall follow
the procedures at 19.807.

19.203 Relationship among small business programs.
(a) There is no order of precedence among the 8(a) Pro-
gram (subpart 19.8), HUBZone Program (subpart 19.13), Ser-
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vice-Disabled Veteran-Owned Small Business (SDVOSB)
Procurement Program (subpart 19.14), or the Women-Owned
Small Business (WOSB) Program (subpart 19.15).

(b) At or below the simplified acquisition threshold. For
acquisitions of supplies or services that have an anticipated
dollar value exceeding $3,000 ($15,000 for acquisitions as
described in 13.201(g)(1)), but not exceeding $150,000
($300,000 for acquisitions described in paragraph (1) of the
simplified acquisition threshold definition at 2.101), the
requirement at 19.502-2(a) to exclusively reserve acquisitions
for small business concerns does not preclude the contracting
officer from awarding a contract to a small business under the
8(a) Program, HUBZone Program, SDVOSB Program, or
WOSB Program.

(c) Above the simplified acquisition threshold. For acqui-
sitions of supplies or services that have an anticipated dollar
value exceeding the simplified acquisition threshold defini-
tion at 2.101, the contracting officer shall first consider an
acquisition for the small business socioeconomic contracting
programs (i.e., 8(a), HUBZone, SDVOSB, or WOSB pro-
grams) before considering a small business set-aside (see
19.502-2(b)). However, if a requirement has been accepted by
the SBA under the 8(a) Program, it must remain in the 8(a)
Program unless the SBA agrees to its release in accordance
with 13 CFR parts 124, 125, and 126.

(d) In determining which socioeconomic program to use
for an acquisition, the contracting officer should consider, at
a minimum—

(1) Results of market research that was done to deter-
mine if there are socioeconomic firms capable of satisfying
the agency’s requirement; and

(2) Agency progress in fulfilling its small business
goals.

(e) Small business set-asides have priority over acquisi-
tions using full and open competition. See requirements for
establishing a small business set-aside at subpart 19.5.
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for Government Contracting AA/GC, U.S. Small Business
Administration, 409 3rd Street, SW, Washington, DC 20416.

(f) The referral letter must include information pertaining
to the solicitation that may be necessary for SBA to determine
timeliness and standing, including the solicitation number; the
name, address, telephone number and facsimile number of the
contracting officer; whether the contract was sole-source or
set-aside; whether the protestor submitted an offer; whether
the protested concern was the apparent successful offeror;
when the protested concern submitted its offer (i.e., made the
self-representation that it was a service-disabled veteran-
owned small business concern); whether the procurement was
conducted using sealed bid or negotiated procedures; the bid
opening date, if applicable; when the protest was submitted;
when the protester received notification about the apparent
successful offeror, if applicable; and whether a contract has
been awarded.

(g) The Associate Administrator for Government Con-
tracting will notify the protester and the contracting officer of
the date the protest was received and whether the protest will
be processed or dismissed for lack of timeliness or specificity.

(h) All questions about service-disabled veteran-owned
small business size or status must be referred to the SBA for
resolution. When making its determinations of veteran, ser-
vice-disabled veteran, or service-disabled veteran with a per-
manent and severe disability status, the SBA will rely upon
determinations made by the Department of Veteran’s Affairs,
Department of Defense determinations, or such determina-
tions identified by documents provided by the U.S. National
Archives and Records Administration. SBA will determine
the service-disabled veteran-owned small business status of
the protested concern within 15 business days after receipt of
a protest. If SBA does not contact the contracting officer
within 15 business days, the contracting officer may award
the contract to the apparently successful offeror, unless the
contracting officer has granted SBA an extension. The con-
tracting officer may award the contract after receipt of a pro-
test if the contracting officer determines in writing that an
award must be made to protect the public interest.

(1) SBA will notify the contracting officer, the protester,
and the protested concern of its determination. The determi-
nation is effective immediately and is final unless overturned
on appeal by SBA’s Office of Hearings and Appeals (OHA)
pursuant to 13 CFR part 134.

19.308 Protesting a firm’s status as an economically
disadvantaged women-owned small business
(EDWOSB) concern or women-owned small business
(WOSB) concern eligible under the WOSB Program.
(a) An offeror, the contracting officer, or the SBA may pro-

test the apparent successful offeror’s status as an EDWOSB

concern or WOSB concern eligible under the WOSB Pro-
gram.

(b) Protests relating to small business size status are subject
to the procedures of subpart 19.3. An interested party (see
19.308(a)) seeking to protest both the size and status of an
apparent successful offeror shall file two separate protests.

(c) All protests shall be in writing and must state all spe-
cific grounds for the protest.

(1) SBA will consider protests challenging the status of
a concern if—

(i) The protest presents evidence that the concern is
not at least 51 percent owned and controlled by one or more
women who are United States citizens; or

(i1) The protest presents evidence that the concern is
not at least 51 percent owned and controlled by one or more
economically disadvantaged women, when it is in connection
with an EDWOSB contract.

(2) SBA shall consider protests by a contracting officer
when the apparent successful offeror has failed to provide all
of the required documents, as set forth in FAR 19.1503(c).

(d) Protest by an offeror.

(1) An offeror shall submit its protest to the contracting
officer—

(i) To be received by the close of business by the
fifth business day after bid opening (in sealed bid acquisi-
tions); or

(i1) To be received by the close of business by the
fifth business day after notification by the contracting officer
of the apparent successful offeror (in negotiated acquisitions).

(2) Any protest received after the designated time limit
is untimely, unless it is from the contracting officer or SBA.

(e)(1) The contracting officer shall forward all protests to
SBA. The protests are to be submitted to SBA’s Director for
Government Contracting, U.S. Small Business Administra-
tion, 409 Third Street, SW, Washington, DC 20416 or by fax
to (202) 205-6390, Attn: Women-owned Small Business Sta-
tus Protest. SBA’s protest regulations are found in subpart F
“Protests” at 13 CFR 127.600 through 127.605.

(2) The protest shall include a referral letter written by
the contracting officer with information pertaining to the
solicitation. The referral letter must include the following
information to allow SBA to determine timeliness and stand-
ing of the protest:

(i) The solicitation number; the name, address, tele-
phone number and facsimile number of the contracting
officer, the successful offeror and the protester.

(i1)) Whether the protestor submitted an offer.

(iil) Whether the protested concern was the apparent
successful offeror.

(iv) When the protested concern submitted its offer.

(v) Whether the acquisition was conducted using
sealed bid or negotiated procedures.

(vi) The bid opening date, if applicable.

(vii) The date the contracting officer received the
protest.
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(viii) The date the protestor received notification
about the apparent successful offeror, if applicable; and

(ix) Whether a contract has been awarded.

(f) SBA will notify the protester and the contracting officer
of the date the protest was received.

(g) Before SBA decision. The contracting officer may
award the contract after receipt of the protest but before SBA
issues its decision if the contracting officer determines in writ-
ing that an award must be made to prevent significant harm to
the public interest.

(1) SBA will determine the merits of the status protest
within 15 business days after receipt of a protest, or within any
extension of that time that the contracting officer may grant
SBA.

(2) If SBA does not issue its determination within 15
business days, the contracting officer shall contact SBA to
obtain the status of its decision.

(3) After contacting SBA, if the contracting officer
determines in writing that there is an immediate need and it is
in the public’ interest to proceed with award, the contracting
officer may award the contract. This determination shall be
provided to the SBA Director for Government Contracting
and a copy shall be included in the contract file.

(h) After SBA decision. SBA will notify the contracting
officer, the protester, and the protested concern of its determi-
nation. The determination is effective immediately and is final
unless overturned on appeal by SBA’s Office of Hearings and
Appeals (OHA) pursuant to 13 CFR part 134.

(1) If SBA has denied or dismissed the protest, the con-
tracting officer may award the contract to the protested con-
cern. If OHA subsequently overturns the SBA Director for
Government Contracting’s determination or dismissal, the
contracting officer may apply the OHA decision to the pro-
curement in question.

(2) If SBA has sustained the protest and determined that
the concern is not eligible under the WOSB Program, and no
OHA appeal has been filed, then—

(1) The concern must remove its designation in the
Central Contractor Registration (CCR) and Online Represen-
tations and Certifications Application (ORCA) as an
EDWOSB or WOSB concern eligible under the WOSB Pro-
gram, and shall not submit an offer as an EDWOSB concern
or WOSB concern eligible under the WOSB Program, until
SBA issues a decision that the ineligibility is resolved.

(i1) The contracting officer shall not award the con-
tract to the protested concern.

(iii) The contracting officer shall terminate the
award, shall not exercise any options or award further task or
delivery orders, if the contracting officer receives the deter-
mination after contract award.

(iv) The contracting officer may allow contract per-
formance to continue when a written determination is made in
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accordance with 19.308(g) and (h), but shall not exercise any
options or award further task or delivery orders.

(v) The contracting officer shall update the FPDS to
reflect the final SBA decision.

(3) If SBA has sustained the protest and determined that

the concern is not eligible under the WOSB Program, and a
timely OHA appeal has been filed, then—

(1) The contracting officer must consider whether

performance can be suspended until an OHA decision is ren-
dered.

(i1) The contracting officer shall either terminate the
contract, not exercise the next option, or not award further task
or delivery orders, if OHA affirms the SBA Director for Gov-
ernment Contracting’s determination finding the protested
concern is ineligible. The contracting officer may allow con-
tract performance to continue when a written determination is
made in accordance with 19.308(g) and (h), but shall not exer-
cise any options or award further task or delivery orders; and

(ii1) The contracting officer shall update the FPDS to
reflect OHA’s decision.

(iv) The concern must remove its designation in
CCR and ORCA as an EDWOSB or WOSB concern eligible
under the WOSB Program, and shall not submit an offer as an
EDWOSB concern or WOSB concern eligible under the
WOSB Program, until SBA issues a decision that the ineligi-
bility is resolved or OHA finds the concern is eligible on
appeal.

19.309 Solicitation provisions and contract clauses.

(a)(1) Insert the provision at 52.219-1, Small Business Pro-
gram Representations, in solicitations exceeding the micro-
purchase threshold when the contract will be performed in the
United States or its outlying areas.

(2) Use the provision with its Alternate I in solicitations
issued by DoD, NASA, or the Coast Guard.

(b) Insert the provision at 52.219-22, Small Disadvantaged
Business Status, in solicitations that include the clause at
52.219-23, Notice of Price Evaluation Adjustment for Small
Disadvantaged Business Concerns, or 52.219-25, Small Dis-
advantaged Business Participation Program—Disadvantaged
Status and Reporting. Use the provision with its Alternate I in
solicitations for acquisitions for which a price evaluation
adjustment for small disadvantaged business concerns is
authorized on a regional basis.

(c) When contracting by sealed bidding, insert the provi-
sion at 52.219-2, Equal Low Bids, in solicitations when the
contract will be performed in the United States or its
outlying areas.

(d) Insert the clause at 52.219-28, Post-Award Small Busi-
ness Program Rerepresentation, in solicitations and contracts
exceeding the micro-purchase threshold when the contract
will be performed in the United States or its outlying areas.
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Subpart 19.5—Set-Asides for Small Business

19.501 General.

(a) The purpose of small business set-asides is to award
certain acquisitions exclusively to small business concerns. A
“set-aside for small business” is the reserving of an acquisi-
tion exclusively for participation by small business concerns.
A small business set-aside may be open to all small busi-
nesses. A small business set-aside of a single acquisition or a
class of acquisitions may be total or partial.

(b) The determination to make a small business set-aside
may be unilateral or joint. A unilateral determination is one
that is made by the contracting officer. A joint determination
is one that is recommended by the Small Business Adminis-
tration (SBA) procurement center representative (or, if a pro-
curement center representative is not assigned, see 19.402(a))
and concurred in by the contracting officer.

(c) The contracting officer shall review acquisitions to
determine if they can be set aside for small business, giving
consideration to the recommendations of agency personnel
having cognizance of the agency’s small business programs.
The contracting officer shall perform market research and
document why a small business set-aside is inappropriate
when an acquisition is not set aside for small business, unless
an award is anticipated to a small business under the 8(a),
HUBZone, SDVOSB, or WOSB Programs. If the acquisition
is set aside for small business based on this review, it is a uni-
lateral set-aside by the contracting officer. Agencies may
establish threshold levels for this review depending upon their
needs.

(d) At the request of an SBA procurement center represen-
tative, (or, if a procurement center representative is not
assigned, see 19.402(a)) the contracting officer shall make
available for review at the contracting office (to the extent of
the SBA representative’s security clearance) all proposed
acquisitions in excess of the micro-purchase threshold that
have not been unilaterally set aside for small business.

(e) To the extent practicable, unilateral determinations ini-
tiated by a contracting officer shall be used as the basis for
small business set-asides rather than joint determinations by
an SBA procurement center representative and a contracting
officer.

(f) All solicitations involving set-asides must specify the
applicable small business size standard and NAICS code
(see 19.303).

(g) Except as authorized by law, a contract may not be
awarded as a result of a small business set-aside if the cost to
the awarding agency exceeds the fair market price.

19.502 Setting aside acquisitions.

19.502-1 Requirements for setting aside acquisitions.

(a) The contracting officer shall set aside an individual
acquisition or class of acquisitions for competition among
small businesses when—

(1) It is determined to be in the interest of maintaining
or mobilizing the Nation’s full productive capacity, war or
national defense programs; or

(2) Assuring that a fair proportion of Government con-
tracts in each industry category is placed with small business
concerns; and the circumstances described in 19.502-2 or
19.502-3(a) exist.

(b) This requirement does not apply to purchases of $3,000
or less ($15,000 or less for acquisitions as described in
13.201(g)(1)), or purchases from required sources of supply
under Part 8 (e.g., Committee for Purchase From People Who
are Blind or Severely Disabled, and Federal Supply Schedule
contracts).

19.502-2 Total small business set-asides.

(a) Before setting aside an acquisition under this para-
graph, refer to 19.203(b). Each acquisition of supplies or ser-
vices that has an anticipated dollar value exceeding $3,000
($15,000 for acquisitions as described in 13.201(g)(1)), but
not over $150,000 ($300,000 for acquisitions described in
paragraph (1) of the Simplified Acquisition Threshold defini-
tion at 2.101), is automatically reserved exclusively for small
business concerns and shall be set aside for small business
unless the contracting officer determines there is not a reason-
able expectation of obtaining offers from two or more respon-
sible small business concerns that are competitive in terms of
market prices, quality, and delivery. If the contracting officer
does not proceed with the small business set-aside and pur-
chases on an unrestricted basis, the contracting officer shall
include in the contract file the reason for this unrestricted pur-
chase. If the contracting officer receives only one acceptable
offer from a responsible small business concern in response to
a set-aside, the contracting officer should make an award to
that firm. If the contracting officer receives no acceptable
offers from responsible small business concerns, the set-aside
shall be withdrawn and the requirement, if still valid, shall be
resolicited on an unrestricted basis. The small business reser-
vation does not preclude the award of a contract as described
in 19.203.

(b) Before setting aside an acquisition under this para-
graph, refer to 19.203(c). The contracting officer shall set
aside any acquisition over $150,000 for small business partic-
ipation when there is a reasonable expectation that:

(1) Offers will be obtained from at least two responsible
small business concerns offering the products of different
small business concerns (see paragraph (c) of this section);
and
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(2) Award will be made at fair market prices. Total
small business set-asides shall not be made unless such a rea-
sonable expectation exists (see 19.502-3 as to partial set-
asides). Although past acquisition history of an item or similar
items is always important, it is not the only factor to be con-
sidered in determining whether a reasonable expectation
exists. In making R&D small business set-asides, there must
also be a reasonable expectation of obtaining from small busi-
nesses the best scientific and technological sources consistent
with the demands of the proposed acquisition for the best mix
of cost, performances, and schedules.

(c) For small business set-asides other than for construc-
tion or services, any concern proposing to furnish a product
that it did not itself manufacture must furnish the product of
a small business manufacturer unless the SBA has granted
either a waiver or exception to the nonmanufacturer rule
(see 19.102(f)). In industries where the SBA finds that there
are no small business manufacturers, it may issue a waiver to
the nonmanufacturer rule (see 19.102(f)(4) and (5)). In addi-
tion, SBA has excepted procurements processed under sim-
plified acquisition procedures (see Part 13), where the
anticipated cost of the procurement will not exceed $25,000,
from the nonmanufacturer rule. Waivers permit small busi-
nesses to provide any firm’s product. The exception permits
small businesses to provide any domestic firm’s product. In
both of these cases, the contracting officer’s determination in
paragraph (b)(1) of this subsection or the decision not to set
aside a procurement reserved for small business under
paragraph (a) of this subsection will be based on the expecta-
tion of receiving offers from at least two responsible small
businesses, including nonmanufacturers, offering the prod-
ucts of different concerns.

19.502-3 Partial set-asides.

(a) The contracting officer shall set aside a portion of an
acquisition, except for construction, for exclusive small busi-
ness participation when—

(1) A total set-aside is not appropriate (see 19.502-2);

(2) The requirement is severable into two or more eco-
nomic production runs or reasonable lots;

(3) One or more small business concerns are expected
to have the technical competence and productive capacity to
satisfy the set-aside portion of the requirement at a fair market
price;

(4) The acquisition is not subject to simplified acquisi-
tion procedures; and

(5) A partial set-aside shall not be made if there is a rea-
sonable expectation that only two concerns (one large and one
small) with capability will respond with offers unless autho-
rized by the head of a contracting activity on a case-by-case
basis. Similarly, a class of acquisitions, not including con-
struction, may be partially set aside. Under certain specified
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conditions, partial set-asides may be used in conjunction with
multiyear contracting procedures.

(b) When the contracting officer determines that a portion
of an acquisition is to be set aside, the requirement shall be
divided into a set-aside portion and a non-set-aside portion,
each of which shall (1) be an economic production run or rea-
sonable lot and (2) have terms and a delivery schedule com-
parable to the other. When practicable, the set-aside portion
should make maximum use of small business capacity.

(c)(1) The contracting officer shall award the non-set-aside
portion using normal contracting procedures.

(2)(i) After all awards have been made on the non-set-
aside portion, the contracting officer shall negotiate with eli-
gible concerns on the set-aside portion, as provided in the
solicitation, and make award. Negotiations shall be conducted
only with those offerors who have submitted responsive offers
on the non-set-aside portion. Negotiations shall be conducted
with small business concerns in the order of priority as indi-
cated in the solicitation (but see paragraph (c)(2)(ii) of this
section). The set-aside portion shall be awarded as provided
in the solicitation. An offeror entitled to receive the award for
quantities of an item under the non-set-aside portion and who
accepts the award of additional quantities under the set-aside
portion shall not be requested to accept a lower price because
of the increased quantities of the award, nor shall negotiation
be conducted with a view to obtaining such a lower price
based solely upon receipt of award of both portions of the
acquisition. This does not prevent acceptance by the contract-
ing officer of voluntary reductions in the price from the low
eligible offeror before award, acceptance of voluntary
refunds, or the change of prices after award by negotiation of
a contract modification.

(i1) If equal low offers are received on the non-set-
aside portion from concerns eligible for the set-aside portion,
the concern that is awarded the non-set-aside part of the acqui-
sition shall have first priority with respect to negotiations for
the set-aside.

19.502-4 Multiple-award contracts and small business
set-asides.

In accordance with section 1331 of Public Law 111-240
(15 U.S.C. 644(r)) contracting officers may, at their discre-
tion—

(a) When conducting multiple-award procurements using
full and open competition, reserve one or more contract
awards for any of the small business concerns identified in
19.000(a)(3). The specific program eligibility requirements
identified in this part apply;

(b) Set aside part or parts of a multiple-award contract for
any of the small business concerns identified in 19.000(a)(3).
The specific program eligibility requirements identified in
this part apply; or
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19.803

Subpart 19.8—Contracting with the Small
Business Administration (The 8(a) Program)

19.800 General.

(a) Section 8(a) of the Small Business Act
(15 U.S.C. 637(a)) established a program that authorizes the
Small Business Administration (SBA) to enter into all types
of contracts with other agencies and let subcontracts for per-
forming those contracts to firms eligible for program partici-
pation. The SBA’s subcontractors are referred to as “8(a)
contractors.”

(b) Contracts may be awarded to the SBA for performance
by eligible 8(a) firms on either a sole source or competitive
basis.

(c) When, acting under the authority of the program, the
SBA certifies to an agency that the SBA is competent and
responsible to perform a specific contract, the contracting
officer is authorized, in the contracting officer’s discretion, to
award the contract to the SBA based upon mutually agreeable
terms and conditions.

(d) The SBA refers to this program as the 8(a) Business
Development (BD) Program.

(e) The contracting officer shall comply with 19.203 before
deciding to offer an acquisition to a small business concern
under the 8(a) Program. For acquisitions above the simplified
acquisition threshold, the contracting officer shall consider
8(a) set-asides or sole source awards before considering small
business set-asides.

(f) When SBA has delegated its 8(a) Program contract exe-
cution authority to an agency, the contracting officer must
refer to its agency supplement or other policy directives for
appropriate guidance.

19.801 [Reserved]

19.802 Selecting concerns for the 8(a) Program.

Selecting concerns for the 8(a) Program is the responsibil-
ity of the SBA and is based on the criteria established in
13 CFR 124.101-112.

19.803 Selecting acquisitions for the 8(a) Program.

Through their cooperative efforts, the SBA and an agency
match the agency’s requirements with the capabilities of 8(a)
concerns to establish a basis for the agency to contract with the
SBA under the program. Selection is initiated in one of three
ways—

(a) The SBA advises an agency contracting activity
through a search letter of an 8(a) firm’s capabilities and asks
the agency to identify acquisitions to support the firm’s busi-
ness plans. In these instances, the SBA will provide at least the
following information in order to enable the agency to match
an acquisition to the firm’s capabilities:

(1) Identification of the concern and its owners.

(2) Background information on the concern, including
any and all information pertaining to the concern’s technical
ability and capacity to perform.

(3) The firm’s present production capacity and related
facilities.

(4) The extent to which contracting assistance is needed
in the present and the future, described in terms that will
enable the agency to relate the concern’s plans to present and
future agency requirements.

(5) If construction is involved, the request shall also
include the following:

(1) The concern’s capabilities in and qualifications
for accomplishing various categories of maintenance, repair,
alteration, and construction work in specific categories such
as mechanical, electrical, heating and air conditioning, dem-
olition, building, painting, paving, earth work, waterfront
work, and general construction work.

(i1) The concern’s capacity in each construction cat-
egory in terms of estimated dollar value (e.g., electrical, up to
$100,000).

(b) The SBA identifies a specific requirement for a partic-
ular 8(a) firm or firms and asks the agency contracting activity
to offer the acquisition to the 8(a) Program for the firm(s). In
these instances, in addition to the information in paragraph (a)
of this section, the SBA will provide—

(1) A clear identification of the acquisition sought;
e.g., project name or number;

(2) A statement as to how any additional needed equip-
ment and real property will be provided in order to ensure that
the firm will be fully capable of satisfying the agency’s
requirements;

(3) If construction, information as to the bonding capa-
bility of the firm(s); and

(4) Either—

(i) If sole source request—

(A) The reasons why the firm is considered suit-
able for this particular acquisition; e.g., previous contracts for
the same or similar supply or service; and

(B) A statement that the firm is eligible in terms
of NAICS code, business support levels, and business activity
targets; or

(i1) If competitive, a statement that at least two 8(a)
firms are considered capable of satisfying the agency’s
requirements and a statement that the firms are also eligible in
terms of the NAICS code, business support levels, and busi-
ness activity targets. If requested by the contracting activity,
SBA will identify at least two such firms and provide infor-
mation concerning the firms’ capabilities.

(c) Agencies may also review other proposed acquisitions
for the purpose of identifying requirements which may be
offered to the SBA. Where agencies independently, or through
the self marketing efforts of an 8(a) firm, identify a require-
ment for the 8(a) Program, they may offer on behalf of a spe-
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cific 8(a) firm, for the 8(a) Program in general, or for 8(a)
competition.

19.804 Evaluation, offering, and acceptance.

19.804-1 Agency evaluation.

In determining the extent to which a requirement should be
offered in support of the 8(a) Program, the agency should
evaluate—

(a) Its current and future plans to acquire the specific items
or work that 8(a) contractors are seeking to provide, identified
in terms of—

(1) Quantities required or the number of construction
projects planned; and

(2) Performance or delivery requirements, including
required monthly production rates, when applicable;

(b) Its current and future plans to acquire items or work
similar in nature and complexity to that specified in the busi-
ness plan;

(c) Problems encountered in previous acquisitions of the
items or work from the 8(a) contractors and/or other
contractors;

(d) The impact of any delay in delivery;

(e) Whether the items or work have previously been
acquired using small business set-asides; and

(f) Any other pertinent information about known 8(a) con-
tractors, the items, or the work. This includes any information
concerning the firms’ capabilities. When necessary, the con-
tracting agency shall make an independent review of the fac-
tors in 19.803(a) and other aspects of the firms’ capabilities
which would ensure the satisfactory performance of the
requirement being considered for commitment to the 8(a)
Program.

19.804-2 Agency offering.

(a) After completing its evaluation, the agency must notify
the SBA of the extent of its plans to place 8(a) contracts with
the SBA for specific quantities of items or work. The notifi-
cation must identify the time frames within which prime con-
tract and subcontract actions must be completed in order for
the agency to meet its responsibilities. The notification must
also contain the following information applicable to each pro-
spective contract:

(1) A description of the work to be performed or items
to be delivered, and a copy of the statement of work, if
available.

(2) The estimated period of performance.

(3) The NAICS code that applies to the principal nature
of the acquisition.

(4) The anticipated dollar value of the requirement,
including options, if any.

(5) Any special restrictions or geographical limitations
on the requirement (for construction, include the location of
the work to be performed).
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(6) Any special capabilities or disciplines needed for
contract performance.

(7) The type of contract anticipated.

(8) The acquisition history, if any, of the requirement,
including the names and addresses of any small business con-
tractors that have performed this requirement during the pre-
vious 24 months.

(9) A statement that prior to the offering no solicitation
for the specific acquisition has been issued as a small busi-
ness, HUBZone, service-disabled veteran-owned small busi-
ness set-aside, or a set-aside under the Women-Owned Small
Business (WOSB) Program, and that no other public commu-
nication (such as a notice through the Governmentwide point
of entry (GPE)) has been made showing the contracting
agency'’s clear intention to set-aside the acquisition for small
business, HUBZone small business, service-disabled veteran-
owned small business concerns, or a set-aside under the
WOSB Program.

(10) Identification of any particular 8(a) concern desig-
nated for consideration, including a brief justification, such
as—

(i) The 8(a) concern, through its own efforts, mar-
keted the requirement and caused it to be reserved for the 8(a)
Program; or

(i) The acquisition is a follow-on or renewal con-
tract and the nominated concern is the incumbent.

(11) Bonding requirements, if applicable.

(12) Identification of all SBA field offices that have
asked for the acquisition for the 8(a) Program.

(13) A request, if appropriate, that a requirement with an
estimated contract value under the applicable competitive
threshold be awarded as an 8(a) competitive contract
(see 19.805-1(d)).

(14) A request, if appropriate, that a requirement with a
contract value over the applicable competitive threshold be
awarded as a sole source contract (see 19.805-1(b)).

(15) Any other pertinent and reasonably available data.

(b)(1) An agency offering a construction requirement for
which no specific offeror is nominated should submit it to the
SBA District Office for the geographical area where the work
is to be performed.

(2) An agency offering a construction requirement on
behalf of a specific offeror should submit it to the SBA Dis-
trict Office servicing that concern.

(3) Sole source requirements, other than construction,
should be forwarded directly to the district office that services
the nominated firm. If the contracting officer is not nominat-
ing a specific firm, the offering letter should be forwarded to
the district office servicing the geographical area in which the
contracting office is located.

(c) All requirements for 8(a) competition, other than con-
struction, should be forwarded to the district office servicing
the geographical area in which the contracting office is
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19.1305

Subpart 19.13—Historically Underutilized
Business Zone (HUBZone) Program

19.1301 General.

(a) The Historically Underutilized Business Zone (HUB-
Zone) Act of 1997 (15 U.S.C. 631 note) created the HUB-
Zone Program.

(b) The purpose of the HUBZone Program is to provide
Federal contracting assistance for qualified small business
concerns located in historically underutilized business zones,
in an effort to increase employment opportunities, investment,
and economic development in those areas.

19.1302 Applicability.
The procedures in this subpart apply to all Federal agencies
that employ one or more contracting officers.

19.1303 Status as a HUBZone small business concern.

(a) Status as a HUBZone small business concern is deter-
mined by the Small Business Administration (SBA) in accor-
dance with 13 CFR Part 126.

(b) If the SBA determines that a concern is a HUBZone
small business concern, it will issue a certification to that
effect and will add the concern to the List of Qualified HUB-
Zone Small Business Concerns at http.//dsbs.sba.gov/dsbs/
search/dsp searchhubzone.cfm. Only firms on the list are
HUBZone small business concerns, eligible for HUBZone
preferences. HUBZone preferences apply without regard to
the place of performance. Information on HUBZone small
business concerns can also be obtained at www.sba.gov/
hubzone or by writing to the Director for the HUBZone Pro-
gram (Director/HUB) at U.S. Small Business Administration,
409 3rd Street, SW., Washington, DC 20416 or at hub-
zone@sba.gov.

(c) A joint venture may be considered a HUBZone small
business concern if it meets the criteria in the explanation of
affiliates (see 19.101).

(d) To be eligible for a HUBZone contract under this sec-
tion, a HUBZone small business concern must be a HUBZone
small business concern both at the time of its initial offer and
at the time of contract award.

(e) A HUBZone small business concern may submit an
offer for supplies as a nonmanufacturer if it meets the require-
ments of the nonmanufacturer rule set forth at 13 CFR
121.406(b)(1) and if the small business manufacturer provid-
ing the end item is also a HUBZone small business concern.

(1) There are no waivers to the nonmanufacturer rule for
HUBZone contracts.

(2) For HUBZone contracts at or below $25,000 in total
value, a HUBZone small business concern may supply the end
item of any manufacturer, including a large business, so long
as the product acquired is manufactured or produced in the
United States.

19.1304 Exclusions.
This subpart does not apply to—
(a) Requirements that can be satisfied through award to—
(1) Federal Prison Industries, Inc. (see Subpart 8.6); or
(2) Javits-Wagner-O’Day Act participating non-profit
agencies for the blind or severely disabled (see Subpart 8.7);
(b) Orders under indefinite-delivery contracts (see subpart
16.5). (Butsee 16.505(b)(2)(i)(F) for discretionary set-asides
of orders);
(c) Orders against Federal Supply Schedules (see subpart
8.4). (But see 8.405-5 for discretionary set-asides of orders);
(d) Requirements currently being performed by an 8(a)
participant or requirements SBA has accepted for perfor-
mance under the authority of the 8(a) Program, unless SBA
has consented to release the requirements from the 8(a)
Program;
(e) Requirements that do not exceed the micro-purchase
threshold; or
(f) Requirements for commissary or exchange resale items.

19.1305 HUBZone set-aside procedures.

(a) The contracting officer—

(1) Shall comply with 19.203 before deciding to set
aside an acquisition under the HUBZone Program;

(2) May set aside acquisitions exceeding the micro-pur-
chase threshold for competition restricted to HUBZone small
business concerns when the requirements of paragraph (b) of
this section can be satisfied; and

(3) Shall consider HUBZone set-asides before consid-
ering HUBZone sole source awards (see 19.1306) or small
business set-asides (see subpart 19.5).

(b) To set aside an acquisition for competition restricted to
HUBZone small business concerns, the contracting officer
must have a reasonable expectation that—

(1) Offers will be received from two or more HUBZone
small business concerns; and

(2) Award will be made at a fair market price.

(c) If the contracting officer receives only one acceptable
offer from a qualified HUBZone small business concern in
response to a set aside, the contracting officer should make an
award to that concern. If the contracting officer receives no
acceptable offers from HUBZone small business concerns,
the HUBZone set-aside shall be withdrawn and the require-
ment, if still valid, set aside for small business concerns, as
appropriate (see 19.203).

(d) The procedures at 19.202-1 and, except for acquisitions
not exceeding the simplified acquisition threshold, at 19.402
apply to this section.

(1) When the SBA intends to appeal a contracting
officer’s decision to reject a recommendation of the SBA pro-
curement center representative (or, if a procurement center
representative is not assigned, see 19.402(a)) to set aside an
acquisition for competition restricted to HUBZone small busi-

19.13-1
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ness concerns, the SBA procurement center representative
shall notify the contracting officer, in writing, of its intent
within 5 business days of receiving the contracting officer’s
notice of rejection.

(2) Upon receipt of notice of SBA’s intent to appeal, the
contracting officer shall suspend action on the acquisition
unless the head of the contracting activity makes a written
determination that urgent and compelling circumstances,
which significantly affect the interests of the Government,
exist.

(3) Within 15 business days of SBA’s notification to the
contracting officer, SBA must file its formal appeal with the
head of the agency, or the appeal will be deemed withdrawn.
The head of the agency shall reply to SBA within 15 business
days of receiving the appeal. The decision of the head of the
agency shall be final.

19.1306 HUBZone sole source awards.

(a) A contracting officer shall consider a contract award to
a HUBZone small business concern on a sole source basis (see
6.302-5(b)(5)) before considering a small business set-aside
(see 19.203 and subpart 19.5), provided none of the exclu-
sions at 19.19.1304 apply; and—

(1) The contracting officer does not have a reasonable
expectation that offers would be received from two or more
HUBZone small business concerns;

(2) The anticipated price of the contract, including
options, will not exceed—

(1) $6.5 million for a requirement within the North
American Industry Classification System (NAICS) codes for
manufacturing; or

(i1) $4 million for a requirement within all other
NAICS codes;

(3) The requirement is not currently being performed by
an §(a) participant under the provisions of Subpart 19.8 or has
been accepted as a requirement by SBA under Subpart 19.8;

(4) The acquisition is greater than the simplified acqui-
sition threshold (see Part 13);

(5) The HUBZone small business concern has been
determined to be a responsible contractor with respect to per-
formance; and

(6) Award can be made at a fair and reasonable price.

(b) The SBA has the right to appeal the contracting
officer’s decision not to make a HUBZone sole source award.

19.1307 Price evaluation preference for HUBZone small
business concerns.

(a) The price evaluation preference for HUBZone small
business concerns shall be used in acquisitions conducted
using full and open competition. The preference shall not be
used—

19.13-2

(1) Where price is not a selection factor so that a price
evaluation preference would not be considered
(e.g., Architect/Engineer acquisitions); or

(2) Where all fair and reasonable offers are accepted
(e.g., the award of multiple award schedule contracts).

(b) The contracting officer shall give offers from HUB-
Zone small business concerns a price evaluation preference by
adding a factor of 10 percent to all offers, except—

(1) Offers from HUBZone small business concerns that
have not waived the evaluation preference; or

(2) Otherwise successful offers from small business
concerns.

(c) The factor of 10 percent shall be applied on a line item
basis or to any group of items on which award may be made.
Other evaluation factors, such as transportation costs or rent-
free use of Government property, shall be added to the offer
to establish the base offer before adding the factor of
10 percent.

(d) A concern that is both a HUBZone small business con-
cern and a small disadvantaged business concern shall receive
the benefit of both the HUBZone small business price evalu-
ation preference and the small disadvantaged business price
evaluation adjustment (see Subpart 19.11). Each applicable
price evaluation preference or adjustment shall be calculated
independently against an offeror’s base offer. These individ-
ual preference and adjustment amounts shall both be added to
the base offer to arrive at the total evaluated price for that
offer.

(e) When the two highest rated offerors are a HUBZone
small business concern and a large business, and the evaluated
offer of the HUBZone small business concern is equal to the
evaluated offer of the large business after considering the
price evaluation preference, the contracting officer shall
award the contract to the HUBZone small business concern.

19.1308 Performance of work requirements (limitations
on subcontracting) for general construction or
construction by special trade contractors.

(a) Before issuing a solicitation for general construction or
construction by special trade contractors, the contracting
officer shall determine if at least twvo HUBZone small busi-
ness concerns can spend at least 50 percent of the cost of con-
tract performance to be incurred for personnel on their own
employees or subcontract employees of other HUBZone
small business concerns.

(b) The clause at 52.219-3, Notice of HUBZone Set-Aside
or Sole Source Award, or 52.219-4, Notice of Price Evalua-
tion Preference for HUBZone Small Business Concerns, shall
be used, as applicable, with its Alternate I to waive the 50 per-
cent requirement (see 19.1309) if at least two HUBZone small
business concerns cannot meet the conditions of paragraph
(a); but, the HUBZone prime contractor can still meet the fol-
lowing—
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19.1405

Subpart 19.14—Service-Disabled Veteran-
Owned Small Business Procurement
Program

19.1401 General.

(a) The Veterans Benefit Act of 2003 (15 U.S.C. 657f) cre-
ated the procurement program for small business concerns
owned and controlled by service-disabled veterans (com-
monly referred to as the “Service-Disabled Veteran-owned
Small Business (SDVOSB) Procurement Program”).

(b) The purpose of the Service-Disabled Veteran-Owned
Small Business Program is to provide Federal contracting
assistance to service-disabled veteran-owned small business
concerns.

19.1402 Applicability.
The procedures in this subpart apply to all Federal agencies
that employ one or more contracting officers.

19.1403 Status as a service-disabled veteran-owned small
business concern.

(a) Status as a service-disabled veteran-owned small busi-
ness concern is determined in accordance with 13 CFR
Parts 125.8 through 125.13; also see 19.307.

(b) At the time that a service-disabled veteran-owned small
business concern submits its offer, it must represent to the
contracting officer that it is a—

(1) Service-disabled veteran-owned small business
concern; and

(2) Small business concern under the North American
Industry Classification System (NAICS) code assigned to the
procurement.

(c) A joint venture may be considered a service-disabled
veteran owned small business concern if—

(1) Atleast one member of the joint venture is a service-
disabled veteran-owned small business concern, and makes
the representations in paragraph (b) of this section;

(2) Each other concern is small under the size standard
corresponding to the NAICS code assigned to the
procurement;

(3) The joint venture meets the requirements of para-
graph 7 of the explanation of Affiliates in 19.101; and

(4) The joint venture meets the requirements of
13 CFR 125.15(b).

(d) Any service-disabled veteran-owned small business
concern (nonmanufacturer) must meet the requirements in
19.102(f) to receive a benefit under this program.

19.1404 Exclusions.
This subpart does not apply to—
(a) Requirements that can be satisfied through award to—
(1) Federal Prison Industries, Inc. (see Subpart 8.6);

(2) Javits-Wagner-O’Day Act participating non-profit
agencies for the blind or severely disabled (see Subpart 8.7);
(b) Orders under indefinite-delivery contracts (see subpart
16.5). (Butsee 16.505(b)(2)(i)(F) for discretionary set-asides
of orders);

(c) Orders against Federal Supply Schedules (see subpart
8.4). (But see 8.405-5 for discretionary set-asides of orders);
or

(d) Requirements currently being performed by an 8(a)
participant or requirements SBA has accepted for perfor-
mance under the authority of the 8(a) Program, unless SBA
has consented to release the requirements from the 8(a) Pro-
gram.

19.1405 Service-disabled veteran-owned small business
set-aside procedures.

(a) The contracting officer—

(1) Shall comply with 19.203 before deciding to set
aside an acquisition under the SDVOSB Program;

(2) May set-aside acquisitions exceeding the micro-pur-
chase threshold for competition restricted to SDVOSB con-
cerns when the requirements of paragraph (b) of this section
can be satisfied; and

(3) Shall consider SDVOSB set-asides before consider-
ing SDVOSB sole source awards (see 19.1406) or small busi-
ness set-asides (see subpart 19.5).

(b) To set aside an acquisition for competition restricted to
service-disabled veteran-owned small business concerns, the
contracting officer must have a reasonable expectation that—

(1) Offers will be received from two or more service-
disabled veteran-owned small business concerns; and

(2) Award will be made at a fair market price.

(c) If the contracting officer receives only one acceptable
offer from a service-disabled veteran-owned small business
concern in response to a set-aside, the contracting officer
should make an award to that concern. If the contracting
officer receives no acceptable offers from service-disabled
veteran-owned small business concerns, the service-disabled
veteran-owned set-aside shall be withdrawn and the require-
ment, if still valid, set aside for small business concerns, as
appropriate (see 19.203).

(d) The procedures at 19.202-1 and, except for acquisitions
not exceeding the simplified acquisition threshold, at 19.402
apply to this section. When the SBA intends to appeal a con-
tracting officer’s decision to reject a recommendation of the
SBA procurement center representative (or, if a procurement
center representative is not assigned, see 19.402(a)) to set
aside an acquisition for competition restricted to service-dis-
abled veteran-owned small business concerns, the SBA pro-
curement center representative shall notify the contracting
officer, in writing, of its intent within 5 working days of
receiving the contracting officer’s notice of rejection. Upon
receipt of notice of SBA’s intent to appeal, the contracting

19.14-1
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officer shall suspend action on the acquisition unless the head
of the contracting activity makes a written determination that
urgent and compelling circumstances, which significantly
affect the interests of the Government, exist. Within
15 working days of SBA’s notification to the contracting
officer, SBA shall file its formal appeal with the head of the
contracting activity, or that agency may consider the appeal
withdrawn. The head of the contracting activity shall reply to
SBA within 15 working days of receiving the appeal. The
decision of the head of the contracting activity shall be final.

19.1406 Sole source awards to service-disabled veteran-
owned small business concerns.

(a) A contracting officer shall consider a contract award to
aSDVOSB concern on a sole source basis (see 6.302-5(b)(6)),
before considering small business set-asides (see 19.203 and
subpart 19.5) provided none of the exclusions of 19.1404
apply and—

(1) The contracting officer does not have a reasonable
expectation that offers would be received from two or more
service-disabled veteran-owned small business concerns;

(2) The anticipated award price of the contract, includ-
ing options, will not exceed—

(1) $6 million for a requirement within the NAICS
codes for manufacturing; or

19.14-2

(ii) $3.5 million for a requirement within any other
NAICS code;

(3) The requirement is not currently being performed by
an §(a) participant under the provisions of Subpart 19.8 or has
been accepted as a requirement by SBA under Subpart 19.8;

(4) The service-disabled veteran-owned small business
concern has been determined to be a responsible contractor
with respect to performance; and

(5) Award can be made at a fair and reasonable price.

(b) The SBA has the right to appeal the contracting
officer’s decision not to make a service-disabled veteran-
owned small business sole source award.

19.1407 Contract clauses.

The contracting officer shall insert the clause 52.219-27,
Notice of Service-Disabled Veteran-Owned Small Business
Set-Aside, in solicitations and contracts for acquisitions that
are set aside or reserved for, or awarded on a sole source basis
to, service-disabled veteran-owned small business concerns
under 19.1405 and 19.1406. This includes multiple-award
contracts when orders may be set aside for service-disabled
veteran-owned small business concerns as described in
8.405-5 and 16.505(b)(2)()(F).
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19.1503

Subpart 19.15—Women-Owned Small
Business (WOSB) Program

19.1500 General.

(a) Section 8(m) of the Small Business Act (15 U.S.C.
637(m)) created the Women-Owned Small Business (WOSB)
Program.

(b) The purpose of the WOSB Program is to ensure
women-owned small business concerns have an equal oppor-
tunity to participate in Federal contracting and to assist agen-
cies in achieving their women-owned small business
participation goals (see 13 part CFR 127).

(c) An economically disadvantaged women-owned small
business (EDWOSB) concern or WOSB concern eligible
under the WOSB Program is a subcategory of “women-owned
small business concern” as defined in 2.101.

19.1501 Definition.

“WOSB Program Repository” means a secure, Web-based
application that collects, stores, and disseminates documents
to the contracting community and SBA, which verify the eli-
gibility of a business concern for a contract to be awarded
under the WOSB Program.

19.1502 Applicability.
The procedures in this subpart apply to all Federal agencies
that employ one or more contracting officers.

19.1503 Status.

(a) Status as an EDWOSB concern or WOSB concern eli-
gible under the WOSB Program is determined in accordance
with 13 CFR part 127.

(b) The contracting officer shall verify that the offeror—

(1) Is registered in Central Contractor Registration
(CCR);

(2) Is self-certified in the Online Representations and
Certifications Application (ORCA); and

(3) Has submitted documents verifying its eligibility at
the time of initial offer to the WOSB Program Repository. The
contract shall not be awarded until all required documents are
received.

(c)(1) An EDWOSB concern or WOSB concern eligible
under the WOSB Program that has been certified by a SBA
approved third party certifier, (which includes SBA certifica-
tion under the 8(a) Program), must provide the following eli-
gibility requirement documents—

(1) The third-party certification;
(i1) SBA’s WOSB Program Certification form (SBA
Form 2413 for WOSB concerns eligible under the WOSB
Program and SBA Form 2414 for EDWOSB concerns); and
(iii) The joint venture agreement, if applicable.
(2) An EDWOSB concern or WOSB concern eligible
under the WOSB Program that has not been certified by an

SBA approved third party certifier or by SBA under the 8(a)
Program, must provide the following documents:

(i) The U.S. birth certificate, naturalization docu-
mentation, or unexpired U.S. passport for each woman owner.

(i1) The joint venture agreement, if applicable.

(ii1) For limited liability companies, articles of orga-
nization (also referred to as certificate of organization or arti-
cles of formation) and any amendments, and the operating
agreement and any amendments.

(iv) For corporations, articles of incorporation and
any amendments, by-laws and any amendments, all issued
stock certificates, including the front and back copies, signed
in accord with the by-laws, stock ledger, and voting agree-
ments, if any.

(v) For partnerships, the partnership agreement and
any amendments.

(vi) For sole proprietorships, corporations, limited
liability companies and partnerships if applicable, the
assumed/fictitious name certificate(s).

(vii) SBA’s WOSB Program Certification form
(SBA Form 2413 for WOSB concerns eligible under the
WOSB Program and SBA Form 2414 for EDWOSB con-
cerns).

(viii)) For EDWOSB concerns, in addition to the
above, the SBA Form 413, Personal Financial Statement,
available to the public at http://www.sba.gov/tools/Forms/
index.html, for each woman claiming economic disadvan-
tage.

(d)(1) A contracting officer may accept a concern’s self-
certification as accurate for a specific procurement reserved
for award under this subpart if—

(i) The apparent successful WOSB eligible under the
WOSB Program or EDWOSB offeror provided the required
documents;

(i1) There has been no protest or other credible infor-
mation that calls into question the concern’s eligibility as an
EDWOSB concern or WOSB concern eligible under the
WOSB Program; and

(ii1) There has been no decision issued by SBA as a
result of a current eligibility examination finding the concern
did not qualify as an EDWOSB concern or WOSB concern
eligible under the WOSB Program at the time it submitted its
initial offer.

(2) The contracting officer shall file a status protest in
accordance with 19.308 if—

(i) There is information that questions the eligibility
of a concern; or

(i1) The concern fails to provide all of the required
documents to verify its eligibility.

(e) If there is a decision issued by SBA as a result of a cur-
rent eligibility examination finding that the concern did not
qualify as an EDWOSB concern or WOSB concern eligible
under the WOSB Program, the contracting officer may termi-
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nate the contract, and shall not exercise any option nor award
further task or delivery orders. The contracting officer shall
not count or include the award toward the small business
accomplishments for an EDWOSB concern or WOSB con-
cern eligible under the WOSB Program and must update
FPDS from the date of award.

(f) A joint venture may be considered an EDWOSB con-
cern or WOSB concern eligible under the WOSB Program if
it meets the requirements of 13 CFR 127.506.

(g) An EDWOSB concern or WOSB concern eligible
under the WOSB Program that is a non-manufacturer, as
defined in 13 CFR 121.406(b), may submit an offer on a
requirement set aside for an EDWOSB concern or a WOSB
concern eligible under the WOSB Program with a NAICS
code for supplies, if it meets the requirements under the non-
manufacturer rule set forth in that regulation.

19.1504 Exclusions.

This subpart does not apply to—

(a) Requirements that an 8(a) concern is currently perform-
ing under the 8(a) Program or that SBA has accepted for per-
formance under the authority of the 8(a) Program, unless SBA
has consented to release the requirements from the 8(a) Pro-
gram;

(b) Requirements that can be satisfied through award to—

(1) Federal Prison Industries, Inc. (see subpart 8.6); or
(2) Javits-Wagner-O’Day Act participating non-profit
agencies for the blind or severely disabled (see subpart 8.7);

(c) Orders under indefinite-delivery contracts (see subpart
16.5). (But see 16.505(b)(2)(i)(F) for discretionary set-asides
of orders); or

(d) Orders against Federal Supply Schedules (see subpart
8.4). (But see 8.405-5 for discretionary set-asides of orders.)

19.1505 Set-aside procedures.

(a) The contracting officer—

(1) Shall comply with 19.203 before deciding to set
aside an acquisition under the WOSB Program.

(2) May set aside acquisitions exceeding the micro-pur-
chase threshold for competition restricted to EDWOSB con-
cerns or WOSB concerns eligible under the WOSB Program
in those NAICS codes in which SBA has determined that
WOSB concerns eligible under the WOSB program are
underrepresented or substantially underrepresented in Federal
procurement, as specified on SBA’s Web site at http://
www.sba.gov/WOSB.

(b) For requirements in NAICS codes designated by SBA
as underrepresented, a contracting officer may restrict com-
petition to EDWOSB concerns if the contracting officer has a
reasonable expectation based on market research that—

(1) Two or more EDWOSB concerns will submit offers
for the contract;

19.15-2

(2) The anticipated award price of the contract (includ-
ing options) does not exceed $6.5 million, in the case of a con-
tract assigned an NAICS code for manufacturing; or $4
million, for all other contracts; and

(3) Contract award will be made at a fair and reasonable
price.

(c) A contracting officer may restrict competition to
WOSB concerns eligible under the WOSB Program (includ-
ing EDWOSB concerns), for requirements in NAICS codes
designated by SBA as substantially underrepresented if there
is a reasonable expectation based on market research that—

(1) Two or more WOSB concerns eligible under the
WOSB Program (including EDWOSB concerns), will submit
offers;

(2) The anticipated award price of the contract (includ-
ing options) will not exceed $6.5 million, in the case of a con-
tract assigned an NAICS code for manufacturing, or $4
million for all other contracts; and

(3) Contract award may be made at a fair and reasonable
price.

(d) The contracting officer may make an award, if only one
acceptable offer is received from a qualified EDWOSB con-
cern or WOSB concern eligible under the WOSB Program.

(e) The contracting officer must check whether the appar-
ently successful offeror filed all the required eligibility docu-
ments, and file a status protest if any documents are missing.
See 19.1503(d)(2).

(f) If no acceptable offers are received from an EDWOSB
concern or WOSB concern eligible under the WOSB Pro-
gram, the set-aside shall be withdrawn and the requirement, if
still valid, must be considered for set aside in accordance with
19.203 and subpart 19.5.

(g) If the contracting officer rejects a recommendation by
SBA’s Procurement Center Representative—

(1) The contracting officer shall notify the procurement
center representative as soon as practicable;

(2) SBA shall notify the contracting officer of its intent
to appeal the contracting officer’s decision no later than five
business days after receiving notice of the contracting
officer’s decision;

(3) The contracting officer shall suspend further action
regarding the procurement until the head of the agency issues
awritten decision on the appeal, that there are urgent and com-
pelling circumstances which significantly affect the interests
of the United States compel award of the contract;

(4) Within 15 business days of SBA’s notification to the
head of the contracting activity, SBA shall file a formal appeal
to the head of the agency, or the appeal will be determined
withdrawn; and

(5) The head of the agency, or designee, shall specify in
writing the reasons for a denial of an appeal brought under this
section.
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(iv) No costs of current IR&D programs are allo-
cated to Government work except to prorate the costs of
developing a specific product to the sales of that product.

(2) When deferred costs are recognized, the contract
(except firm-fixed-price and fixed-price with economic price
adjustment) will include a specific provision setting forth the
amount of deferred IR&D costs that are allocable to the con-
tract. The negotiation memorandum will state the circum-
stances pertaining to the case and the reason for accepting the
deferred costs.

(e) Cooperative arrangements. (1) IR&D costs may be
incurred by contractors working jointly with one or more non-
Federal entities pursuant to a cooperative arrangement (for
example, joint ventures, limited partnerships, teaming
arrangements, and collaboration and consortium arrange-
ments). IR&D costs also may include costs contributed by
contractors in performing cooperative research and develop-
ment agreements, or similar arrangements, entered into
under—

(i) Section 12 of the Stevenson-Wydler Technology
Transfer Act of 1980 (15 U.S.C. 3710(a));

(i1) Sections 203(c)(5) and (6) of the National Aero-
nautics and Space Act of1958, as amended
(42 U.S.C. 2473(c)(5) and (6));

(iii)) 10 U.S.C.2371 for the Defense Advanced
Research Projects Agency; or

(iv) Other equivalent authority.

(2) IR&D costs incurred by a contractor pursuant to
these types of cooperative arrangements should be considered
as allowable IR&D costs if the work performed would have
been allowed as contractor IR&D had there been no coopera-
tive arrangement.

(3) Costs incurred in preparing, submitting, and sup-
porting offers on potential cooperative arrangements are
allowable to the extent they are allocable, reasonable, and not
otherwise unallowable.

31.205-19 Insurance and indemnification.
(a) Insurance by purchase or by self-insuring includes—
(1) Coverage the contractor is required to carry or to
have approved, under the terms of the contract; and
(2) Any other coverage the contractor maintains in con-
nection with the general conduct of its business.

(b) For purposes of applying the provisions of this subsec-
tion, the Government considers insurance provided by captive
insurers (insurers owned by or under control of the contractor)
as self-insurance, and charges for it shall comply with the pro-
visions applicable to self-insurance costs in this subsection.
However, if the captive insurer also sells insurance to the gen-
eral public in substantial quantities and it can be demonstrated
that the charge to the contractor is based on competitive mar-
ket forces, the Government will consider the insurance as pur-
chased insurance.

(c) Whether or not the contract is subject to CAS, self-
insurance charges are allowable subject to paragraph (e) of
this subsection and the following limitations:

(1) The contractor shall measure, assign, and allocate
costs in accordance with 48 CFR 9904.416, Accounting for
Insurance Costs.

(2) The contractor shall comply with (48 CFR) Part 28.
However, approval of a contractor’s insurance program in
accordance with Part 28 does not constitute a determination as
to the allowability of the program’s cost.

(3) If purchased insurance is available, any self-insur-
ance charge plus insurance administration expenses in excess
of the cost of comparable purchased insurance plus associated
insurance administration expenses is unallowable.

(4) Self-insurance charges for risks of catastrophic
losses are unallowable (see 28.308(e)).

(d) Purchased insurance costs are allowable, subject to
paragraph (e) of this subsection and the following limitations:

(1) For contracts subject to full CAS coverage, the con-
tractor shall measure, assign, and allocate costs in accordance
with 48 CFR 9904.416.

(2) For all contracts, premiums for insurance purchased
from fronting insurance companies (insurance companies not
related to the contractor but who reinsure with a captive
insurer of the contractor) are unallowable to the extent they
exceed the sum of—

(i) The amount that would have been allowed had the
contractor insured directly with the captive insurer; and

(i1) Reasonable fronting company charges for ser-
vices rendered.

(3) Actual losses are unallowable unless expressly pro-
vided for in the contract, except—

(1) Losses incurred under the nominal deductible
provisions of purchased insurance, in keeping with sound
business practice, are allowable; and

(i1) Minor losses, such as spoilage, breakage, and
disappearance of small hand tools that occur in the ordinary
course of business and that are not covered by insurance, are
allowable.

(e) Self-insurance and purchased insurance costs are sub-
ject to the cost limitations in the following paragraphs:

(1) Costs of insurance required or approved pursuant to
the contract are allowable.

(2) Costs of insurance maintained by the contractor in
connection with the general conduct of its business are allow-
able subject to the following limitations:

(1) Types and extent of coverage shall follow sound
business practice, and the rates and premiums shall be
reasonable.

(i1) Costs allowed for business interruption or other
similar insurance shall be limited to exclude coverage of
profit.

31.2-15
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(iii) The cost of property insurance premiums for
insurance coverage in excess of the acquisition cost of the
insured assets is allowable only when the contractor has a for-
mal written policy assuring that in the event the insured prop-
erty is involuntarily converted, the new asset shall be valued
at the book value of the replaced asset plus or minus adjust-
ments for differences between insurance proceeds and actual
replacement cost. Ifthe contractor does not have such a formal
written policy, the cost of premiums for insurance coverage in
excess of the acquisition cost of the insured asset is
unallowable.

(iv) Costs of insurance for the risk of loss of Govern-
ment property are allowable to the extent that—

(A) The contractor is liable for such loss;

(B) The contracting officer has not revoked the
Government’s assumption of risk (see 45.104(b)); and

(C) Such insurance does not cover loss of Gov-
ernment property that results from willful misconduct or lack
of good faith on the part of any of the contractor’s managerial
personnel (as described in FAR 52.245-1(h)(1)(ii)).

(v) Costs of insurance on the lives of officers, part-
ners, proprietors, or employees are allowable only to the
extent that the insurance represents additional compensation
(see 31.205-6).

(3) The cost of insurance to protect the contractor
against the costs of correcting its own defects in materials and
workmanship is unallowable. However, insurance costs to
cover fortuitous or casualty losses resulting from defects in
materials or workmanship are allowable as a normal business
expense.

(4) Premiums for retroactive or backdated insurance
written to cover losses that have occurred and are known are
unallowable.

(5) The Government is obligated to indemnify the con-
tractor only to the extent authorized by law, as expressly pro-
vided for in the contract, except as provided in
paragraph (d)(3) of this subsection.

(6) Late premium payment charges related to employee
deferred compensation plan insurance incurred pursuant to
Section 4007 (29 U.S.C. 1307) or Section 4023
(29 U.S.C. 1323) of the Employee Retirement Income Secu-
rity Act of 1974 are unallowable.

31.205-20 Interest and other financial costs.

Interest on borrowings (however represented), bond dis-
counts, costs of financing and refinancing capital (net worth
plus long-term liabilities), legal and professional fees paid in
connection with preparing prospectuses, and costs of prepar-
ing and issuing stock rights are unallowable (but see
31.205-28). However, interest assessed by State or local tax-
ing authorities under the conditions specified in
31.205-41(a)(3) is allowable.

31.2-16

31.205-21 Labor relations costs.

(a) Costs incurred in maintaining satisfactory relations
between the contractor and its employees (other than those
made unallowable in paragraph (b) of this section), including
costs of shop stewards, labor management committees,
employee publications, and other related activities, are allow-
able.

(b) As required by Executive Order 13494, Economy in
Government Contracting, costs of any activities undertaken to
persuade employees, of any entity, to exercise or not to exer-
cise, or concerning the manner of exercising, the right to orga-
nize and bargain collectively through representatives of the
employees’ own choosing are unallowable. Examples of unal-
lowable costs under this paragraph include, but are not limited
to, the costs of—

(1) Preparing and distributing materials;

(2) Hiring or consulting legal counsel or consultants;

(3) Meetings (including paying the salaries of the
attendees at meetings held for this purpose); and

(4) Planning or conducting activities by managers,
supervisors, or union representatives during work hours.

31.205-22 Lobbying and political activity costs.
(a) Costs associated with the following activities are
unallowable:

(1) Attempts to influence the outcomes of any Federal,
State, or local election, referendum, initiative, or similar pro-
cedure, through in kind or cash contributions, endorsements,
publicity, or similar activities;

(2) Establishing, administering, contributing to, or pay-
ing the expenses of a political party, campaign, political action
committee, or other organization established for the purpose
of influencing the outcomes of elections;

(3) Any attempt to influence—

(i) The introduction of Federal, state, or local legis-
lation, or

(i1) The enactment or modification of any pending
Federal, state, or local legislation through communication
with any member or employee of the Congress or state legis-
lature (including efforts to influence state or local officials to
engage in similar lobbying activity), or with any government
official or employee in connection with a decision to sign or
veto enrolled legislation;

(4) Any attempt to influence—

(i) The introduction of Federal, state, or local legis-
lation, or

(i1) The enactment or modification of any pending
Federal, state, or local legislation by preparing, distributing or
using publicity or propaganda, or by urging members of the
general public or any segment thereof to contribute to or par-
ticipate in any mass demonstration, march, rally, fund raising
drive, lobbying campaign or letter writing or telephone
campaign;
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32.503-16

interim or voluntary price reduction under a redeterminable or
incentive contract.

32.503-12 Maximum unliquidated amount.

(a) The contracting officer shall ensure that any excess of
the unliquidated progress payments over the contractual lim-
itation in paragraph (a) of the Progress Payments clause in the
contract is promptly corrected through one or more of the fol-
lowing actions:

(1) Increasing the liquidation rate.
(2) Reducing the progress payment rate.
(3) Suspending progress payments.

(b) The excess described in paragraph (a) of this section is
most likely to arise under the following circumstances:

(1) The costs of performance exceed the contract price.

(2) The alternate method of Iliquidation (see
32.503-9) is used and the actual costs of performance exceed
the cost estimates used to establish the liquidation rate.

(3) The rate of progress or the quality of contract per-
formance is unsatisfactory.

(4) The rate of rejections, waste, or spoilage is
excessive.

(c) As required, the services of the responsible audit
agency or office should be fully utilized, along with the ser-
vices of qualified cost analysis and engineering personnel.

32.503-13 [Reserved]

32.503-14 Protection of Government title.

(a) Since the Progress Payments clause gives the Govern-
ment title to all of the materials, work-in-process, finished
goods, and other items of property described in paragraph (d)
of the Progress Payments clause, under the contract under
which progress payments have been made, the ACO must
ensure that the Government title to these inventories is not
compromised by other encumbrances. Ordinarily, the ACO,
in the absence of reason to believe otherwise, may rely upon
the contractor’s certification contained in the progress pay-
ment request.

(b) If the ACO becomes aware of any arrangement or con-
dition that would impair the Government’s title to the property
affected by progress payment, the ACO shall require addi-
tional protective provisions (see 32.501-5) to establish and
protect the Government’s title.

(c) The existence of any such encumbrance is a violation
of the contractor’s obligations under the contract, and the
ACO may, if necessary, suspend or reduce progress payments
under the terms of the Progress Payments clause covering fail-
ure to comply with any material requirement of the contract.
In addition, if the contractor fails to disclose an existing
encumbrance in the progress payments certification, the ACO
should consult with legal counsel concerning possible viola-
tion of 31 U.S.C. 3729, the False Claims Act.

32.503-15 Application of Government title terms.

(a) Property to which the Government obtains title by oper-
ation of the Progress Payments clause solely is not, as a con-
sequence, Government-furnished property.

(b) Although property title is vested in the Government
under the Progress Payments clause, the acquisition, han-
dling, and disposition of certain types of property are gov-
erned by—

(1) The clause at 52.245-1, Government Property; and
(2) The termination clauses at 52.249, for termination
inventory.

(c) The contractor may sell or otherwise dispose of current
production scrap in the ordinary course of business on its own
volition, even if title has vested in the Government under the
Progress Payments clause. The contracting officer shall
require the contractor to credit the costs of the contract per-
formance with the proceeds of the scrap disposition.

(d) When the title to materials or other inventories is vested
in the Government under the Progress Payments clause, the
contractor may transfer the inventory items from the contract
for its own use or other disposition only if, and on terms,
approved by the contracting officer. The contractor shall—

(1) Eliminate the costs allocable to the transferred prop-
erty from the costs of contract performance, and

(2) Repay or credit to the Government an amount equal
to the unliquidated progress payments, allocable to the trans-
ferred property.

(e) If excess property remains after the contract perfor-
mance is complete and all contractor obligations under the
contract are satisfied, including full liquidation of progress
payments, the excess property is outside the scope of the
Progress Payments clause. Therefore, the contractor holds
title to it.

32.503-16 Risk of loss.

(a) Under the Progress Payments clause, and except for
normal spoilage, the contractor bears the risk of loss for Gov-
ernment property under the clause, even though title is vested
in the Government, unless the Government has expressly
assumed this risk. The clauses prescribed in this regulation
related to progress payments, default, and terminations do not
constitute a Government assumption of this risk.

(b) If a loss occurs in connection with property for which
the contractor bears the risk, the contractor is obligated to
repay to the Government the amount of unliquidated progress
payments based on costs allocable to the property.

(c) The contractor is not obligated to pay for the loss of
property for which the Government has assumed the risk of
loss. However, a serious loss may impede the satisfactory
progress of contract performance, so that the contracting
officer may need to act under paragraph (c)(5) of the Progress
Payments clause.

32.5-7
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32.504 Subcontracts under prime contracts providing
progress payments.

(a) Subcontracts may include either performance-based
payments, provided they meet the criteria in 32.1003, or
progress payments, provided they meet the criteria in
Subpart 32.5 for customary progress payments, but not both.
Subcontracts for commercial purchases may include commer-
cial item purchase financing terms, provided they meet the
criteria in 32.202-1.

(b) The contractor’s requests for progress payments may
include the full amount of commercial item purchase financ-
ing payments, performance-based payments, or progress pay-
ments to a subcontractor, whether paid or unpaid, provided
that unpaid amounts are limited to amounts determined due
and that the contractor will pay—

(1) In accordance with the terms and conditions of a
subcontract or invoice; and

(2) Ordinarily within 30 days of the submission of the
contractor’s progress payment request to the Government.

(c) If the contractor is considering making unusual
progress payments to a subcontractor, the parties will be
guided by the policies in 32.501-2. If the Government
approves unusual progress payments for the subcontract, the
contracting officer must issue a contract modification to spec-
ify the new rate in paragraph (j)(6) of the clause at 52.232-16,
Progress Payments, in the prime contract. This will allow the
contractor to include the progress payments to the subcontrac-
tor in the cost basis for progress payments by the Government.
This modification is not a deviation and does not require the
clearance prescribed in 32.502-2(b).

(d) The contractor has a duty to ensure that financing pay-
ments to subcontractors conform to the standards and princi-
ples prescribed in paragraph (j) of the Progress Payments
clause in the prime contract. Although the contracting officer
should, to the extent appropriate, review the subcontract as
part of the overall administration of progress payments in the
prime contract, there is no special requirement for contracting
officer review or consent merely because the subcontract
includes financing payments, except as provided in
paragraph (c) of this section. However, the contracting officer
must ensure that the contractor has installed the necessary

32.5-8

management control systems, including internal audit
procedures.

(e) When financing payments are in the form of progress
payments, the Progress Payments clause at 52.232-16 requires
that the subcontract include the substance of the Progress Pay-
ments clause in the prime contract, modified to indicate that
the contractor, not the Government, awards the subcontract
and administers the progress payments. The following excep-
tions apply to wording modifications:

(1) The subcontract terms on title to property under
progress payments shall provide for vesting of'title in the Gov-
ernment, not the contractor, as in paragraph (d) of the Progress
Payments clause in the prime contract. A reference to the con-
tractor may, however, be substituted for “Government” in
paragraph (d)(2)(iv) of the clause.

(2) In the subcontract terms on reports and access to
records, the contractor shall not delete the references to “Con-
tracting Officer” and “Government” in adapting paragraph (g)
of the Progress Payments clause in the contract, but may
expand the terms as follows:

(1) The term “Contracting Officer” may be changed
to “Contracting Officer or Prime Contractor.”

(i1) The term “the Government” may be changed to
“the Government or Prime Contractor.”

(3) The subcontract special terms regarding default
shall include paragraph (h) of the Progress Payments clause in
the contract through its subdivision (i). The rest of
paragraph (h) is optional.

(f) When financing payments are in the form of perfor-
mance-based payments, the Performance-Based Payments
clause at 52.232-32 requires that the subcontract terms
include the substance of the Performance-Based Payments
clause, modified to indicate that the contractor, not the Gov-
ernment, awards the subcontract and administers the perfor-
mance-based payments, and include appropriately worded
modifications similar to those noted in paragraph (e) of this
section.

(g) When financing payments are in the form of commer-
cial item purchase financing, the subcontract must include a
contract financing clause structured in accordance with
32.206.
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32.1010

(2) Use the provision with its Alternate I in competitive
negotiated solicitations if the Government intends to adjust
proposed prices for proposal evaluation purposes (see
32.1004(e)).

32.1006 [Reserved]

32.1007 Administration and payment of performance-
based payments.

(a) Responsibility. The contracting officer responsible for
administering performance-based payments (see
42.302(a)(13)) for the contract shall review and approve all
performance-based payments for that contract.

(b) Approval of financing requests. Unless otherwise pro-
vided in agency regulations, or by agreement with the appro-
priate payment official—

(1) The contracting officer shall be responsible for
receiving, approving, and transmitting all performance-based
payment requests to the appropriate payment office; and

(2) Each approval shall specify the amount to be paid,
necessary contractual information, and the appropriation
account(s) (see 32.1004(c)) to be charged for the payment.

(c) Reviews. The contracting officer is responsible for
determining what reviews are required for protection of the
Government’s interests. The contracting officer should con-
sider the contractor’s experience, performance record, reli-
ability, financial strength, and the adequacy of controls
established by the contractor for the administration of perfor-
mance-based payments. Based upon the risk to the Govern-
ment, post-payment reviews and verifications should
normally be arranged as considered appropriate by the con-
tracting officer. If considered necessary by the contracting
officer, pre-payment reviews may be required.

(d) Incomplete performance. The contracting officer shall
not approve a performance-based payment until the specified
event or performance criterion has been successfully accom-
plished in accordance with the contract. If an event is cumu-
lative, the contracting officer shall not approve the
performance-based payment unless all identified preceding
events or criteria are accomplished.

(e) Government-caused delay. Entitlement to a perfor-
mance-based payment is solely on the basis of successful per-
formance of the specified events or performance criteria.
However, if there is a Government-caused delay, the contract-
ing officer may renegotiate the performance-based payment
schedule to facilitate contractor billings for any successfully
accomplished portions of the delayed event or criterion.

32.1008 Suspension or reduction of performance-based
payments.
The contracting officer shall apply the policy and proce-
dures in paragraphs (a), (b), (c), and (e) of 32.503-6, Suspen-

sion or reduction of payments, whenever exercising the
Government’s rights to suspend or reduce performance-based
payments in accordance with paragraph (e) of the clause at
52.232-32, Performance-Based Payments.

32.1009 Title.

(a) Since the clause at 52.232-32, Performance-Based Pay-
ments, gives the Government title to the property described in
paragraph (f) of the clause, the contracting officer shall ensure
that the Government title is not compromised by other encum-
brances. Ordinarily, the contracting officer, in the absence of
reason to believe otherwise, may rely upon the contractor’s
certification contained in the payment request.

(b) If the contracting officer becomes aware of any
arrangement or condition that would impair the Government’s
title to the property affected by the Performance-Based Pay-
ments clause, the contracting officer shall require additional
protective provisions.

(c) The existence of any such encumbrance is a violation
of'the contractor’s obligations under the contract, and the con-
tracting officer may, if necessary, suspend or reduce payments
under the terms of the Performance-Based Payments clause
covering failure to comply with a material requirement of the
contract. In addition, if the contractor fails to disclose an exist-
ing encumbrance in the certification, the contracting officer
should consult with legal counsel concerning possible viola-
tion of 31 U.S.C. 3729, the False Claims Act.

32.1010 Risk of loss.

(a) Under the clause at 52.232-32, Performance-Based
Payments, and except for normal spoilage, the contractor
bears the risk of loss for Government property, even though
title is vested in the Government, unless the Government has
expressly assumed this risk. The clauses prescribed in this
regulation related to performance-based payments, default,
and terminations do not constitute a Government assumption
of risk.

(b) If a loss occurs in connection with property for which
the contractor bears the risk, and the property is needed for
performance, the contractor is obligated to repay the Govern-
ment the performance-based payments related to the property.

(c) The contractor is not obligated to pay for the loss of
property for which the Government has assumed the risk of
loss. However, a serious loss may impede the satisfactory
progress of contract performance, so that the contracting
officer may need to act under paragraph (e)(2) of the Perfor-
mance-Based Payments clause. In addition, while the contrac-
tor is not required to repay previous performance-based
payments in the event of a loss for which the Government has
assumed the risk, such a loss may prevent the contractor from
making the certification required by the Performance-Based
Payments clause.

32.10-3
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45.101

45.000 Scope of part.

(a) This part prescribes policies and procedures for provid-
ing Government property to contractors; contractors’ man-
agement and use of Government property; and reporting,
redistributing, and disposing of contractor inventory.

(b) It does not apply to—

(1) Government property provided under any statutory
leasing authority, except as to non-Government use of prop-
erty under 45.301(f);

(2) Property to which the Government has acquired a
lien or title solely because of partial, advance, progress, or per-
formance based payments;

(3) Disposal of real property;

(4) Software and intellectual property; or

(5) Government property that is incidental to the place
of performance, when the contract requires contractor person-
nel to be located on a Government site or installation, and
when the property used by the contractor within the location
remains accountable to the Government. Items considered to
be incidental to the place of performance include, for exam-
ple, office space, desks, chairs, telephones, computers, and
fax machines.

Subpart 45.1—General

45.101 Definitions.
As used in this part—

“Cannibalize” means to remove parts from Government
property for use or for installation on other Government prop-
erty.

“Contractor-acquired property” means property acquired,
fabricated, or otherwise provided by the contractor for per-
forming a contract and to which the Government has title.

“Contractor inventory” means—

(1) Any property acquired by and in the possession of a
contractor or subcontractor under a contract for which title is
vested in the Government and which exceeds the amounts
needed to complete full performance under the entire contract;

(2) Any property that the Government is obligated or
has the option to take over under any type of contract, e.g., as
a result either of any changes in the specifications or plans
thereunder or of the termination of the contract (or subcontract
thereunder), before completion of the work, for the conve-
nience or at the option of the Government; and

(3) Government-furnished property that exceeds the
amounts needed to complete full performance under the entire
contract.

Contractor’s managerial personnel means the contractor’s
directors, officers, managers, superintendents, or equivalent
representatives who have supervision or direction of—

(1) All or substantially all of the contractor’s business;

(2) All or substantially all of the contractor’s operation
at any one plant or separate location; or
(3) A separate and complete major industrial operation.

“Demilitarization” means rendering a product unusable
for, and not restorable to, the purpose for which it was
designed or is customarily used.

“Discrepancies incident to shipment” means any differ-
ences (e.g., count or condition) between the items docu-
mented to have been shipped and items actually received.

“Equipment” means a tangible item that is functionally
complete for its intended purpose, durable, nonexpendable,
and needed for the performance of a contract. Equipment is
not intended for sale, and does not ordinarily lose its identity
or become a component part of another article when put into
use. Equipment does not include material, real property, spe-
cial test equipment or special tooling.

“Government-furnished property” means property in the
possession of, or directly acquired by, the Government and
subsequently furnished to the contractor for performance of a
contract. Government-furnished property includes, but is not
limited to, spares and property furnished for repair, mainte-
nance, overhaul, or modification. Government-furnished
property also includes contractor-acquired property if the con-
tractor-acquired property is a deliverable under a cost contract
when accepted by the Government for continued use under the
contract.

“Government property” means all property owned or
leased by the Government. Government property includes
both Government-furnished property and contractor-acquired
property. Government property includes material, equipment,
special tooling, special test equipment, and real property.
Government property does not include intellectual property
and software.

“Loss of Government property” means unintended,
unforeseen or accidental loss, damage, or destruction of Gov-
ernment property that reduces the Government’s expected
economic benefits of the property. Loss of Government prop-
erty does not include occurrences such as purposeful destruc-
tive testing, obsolescence, normal wear and tear, or
manufacturing defects. Loss of Government property
includes, but is not limited to—

(1) Items that cannot be found after a reasonable search;

(2) Theft;

(3) Damage resulting in unexpected harm to property
requiring repair to restore the item to usable condition; or

(4) Destruction resulting from incidents that render the
item useless for its intended purpose or beyond economical
repair.

“Material” means property that may be consumed or
expended during the performance of a contract, component
parts of a higher assembly, or items that lose their individual
identity through incorporation into an end-item. Material does
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not include equipment, special tooling, special test equipment
or real property.

“Nonseverable” means property that cannot be removed
after construction or installation without substantial loss of
value or damage to the installed property or to the premises
where installed.

“Precious metals” means silver, gold, platinum, palladium,
iridium, osmium, rhodium, and ruthenium.

“Production scrap” means unusable material resulting
from production, engineering, operations and maintenance,
repair, and research and development contract activities. Pro-
duction scrap may have value when re-melted or reprocessed,
e.g., textile and metal clippings, borings, and faulty castings
and forgings.

“Property” means all tangible property, both real and per-
sonal.

“Property Administrator” means an authorized representa-
tive of the contracting officer appointed in accordance with
agency procedures, responsible for administering the contract
requirements and obligations relating to Government property
in the possession of a contractor.

“Property records” means the records created and main-
tained by the contractor in support of its stewardship respon-
sibilities for the management of Government property.

“Provide” means to furnish, as in Government-furnished
property, or to acquire, as in contractor-acquired property.

“Real property” See Federal Management Regulation 102-
71.20 (41 CFR 102-71.20).

“Sensitive property” means property potentially dangerous
to the public safety or security if stolen, lost, or misplaced, or
that shall be subject to exceptional physical security, protec-
tion, control, and accountability. Examples include weapons,
ammunition, explosives, controlled substances, radioactive
materials, hazardous materials or wastes, or precious metals.

“Unit acquisition cost” means—

(1) For Government-furnished property, the dollar value
assigned by the Government and identified in the contract;
and

(2) For contractor-acquired property, the cost derived from
the contractor’s records that reflect consistently applied gen-
erally accepted accounting principles.

45.102 Policy.
(a) Contractors are ordinarily required to furnish all prop-
erty necessary to perform Government contracts.
(b) Contracting officers shall provide property to contrac-
tors only when it is clearly demonstrated—
(1) To be in the Government’s best interest;
(2) That the overall benefit to the acquisition signifi-
cantly outweighs the increased cost of administration, includ-
ing ultimate property disposal;

45.1-2

(3) That providing the property does not substantially
increase the Government’s assumption of risk; and

(4) That Government requirements cannot otherwise be
met.

(c) The contractor’s inability or unwillingness to supply its
own resources is not sufficient reason for the furnishing or
acquisition of property.

(d) “Exception”. Property provided under contracts for
repair, maintenance, overhaul, or modification is not subject
to the requirements of paragraph (b) of this section.

(e) Government property, other than foundations and sim-
ilar improvements necessary for installing special tooling,
special test equipment, or equipment, shall not be installed or
constructed on contractor-owned real property in such fashion
as to become nonseverable, unless the head of the contracting
activity determines that such installation or construction is
necessary and in the Government’s interest.

45.103 General.

(a) Agencies shall—

(1) Allow and encourage contractors to use voluntary
consensus standards (see FAR 11.101(b)) and industry-lead-
ing practices and standards to manage Government property
in their possession;

(2) Eliminate to the maximum practical extent any com-
petitive advantage a prospective contractor may have by using
Government property;

(3) Ensure maximum practical reutilization of contrac-
tor inventory for government purposes;

(4) Require contractors to use Government property
already in their possession to the maximum extent practical in
performing Government contracts;

(5) Charge appropriate rentals when the property is
authorized for use on other than a rent-free basis; and

(6) Require contractors to justify retaining Government
property not needed for contract performance and to declare
property as excess when no longer needed for contract perfor-
mance.

(b) Agencies will not generally require contractors to
establish property management systems that are separate from
a contractor’s established procedures, practices, and systems
used to account for and manage contractor-owned property.

45.104 Responsibility and liability for Government
property.
(a) Generally, contractors are not held liable for loss of
Government property under the following types of contracts:
(1) Cost-reimbursement contracts.
(2) Time-and-material contracts.
(3) Labor-hour contracts.
(4) Fixed-price contracts awarded on the basis of sub-
mission of certified cost or pricing data.
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(b) The contracting officer may revoke the Government’s
assumption of risk when the property administrator deter-
mines that the contractor’s property management practices are
noncompliant with contract requirements.

(c) A prime contractor that provides Government property
to a subcontractor shall not be relieved of any responsibility
to the Government that the prime contractor may have under
the terms of the prime contract.

(d) With respect to loss of Government property, the con-
tracting officer, in consultation with the property administra-
tor, shall determine—

(1) The extent, if any, of contractor liability based upon
the amount of damages corresponding to the associated prop-
erty loss; and

(2) The appropriate form and method of Government
recovery (may include repair, replacement, or other restitu-
tion).

(e) Any monies received as financial restitution shall be
credited to the Treasury of the United States as miscellaneous
receipts, unless otherwise authorized by statute (31 U.S.C.

3302(b)).

45.105 Contractors’ property management system
compliance.

(a) The agency responsible for contract administration
shall conduct an analysis of the contractor’s property manage-
ment policies, procedures, practices, and systems. This anal-
ysis shall be accomplished as frequently as conditions
warrant, in accordance with agency procedures.

(b) The property administrator shall notify the contractor in
writing when the contractor's property management system
does not comply with contractual requirements, shall request
prompt correction of deficiencies, and shall request from the
contractor a corrective action plan, including a schedule for
correction of the deficiencies. If the contractor does not cor-
rect the deficiencies in accordance with the schedule, the con-
tracting officer shall notify the contractor, in writing, that
failure to take the required corrective action(s) may result in—

(1) Revocation of the Government’s assumption of risk
for loss of Government property; and/or

(2) The exercise of other rights or remedies available to
the contracting officer.

(c) If the contractor fails to take the required corrective
action(s) in response to the notification provided by the con-
tracting officer in accordance with paragraph (b) of this sec-
tion, the contracting officer shall notify the contractor in
writing of any Government decision to apply the remedies
described in paragraphs (b)(1) and (b)(2) of this section.

(d) When the property administrator determines that a
reported case of loss of Government property is a risk
assumed by the Government, the property administrator shall
notify the contractor in writing that it is granted relief of stew-
ardship responsibility and liability in accordance with

52.245-1(f)(1)(vii). Where the property administrator deter-
mines that the risk of loss of Government property is not
assumed by the Government, the property administrator shall

request that the contracting officer hold the contractor respon-
sible and liable.

45.106 Transferring accountability.

Government property shall be transferred from one con-
tract to another only when firm requirements exist under the
gaining contract (see 45.102). Such transfers shall be docu-
mented by modifications to both gaining and losing contracts.
Once transferred, all property shall be considered Govern-
ment-furnished property to the gaining contract. The warran-
ties of suitability of use and timely delivery of Government-
furnished property do not apply to property acquired or fabri-
cated by the contractor as contractor-acquired property that is
subsequently transferred to another contract with the same
contractor.

45.107 Contract clauses.

(a)(1) Except as provided in paragraph (d) of this section,
the contracting officer shall insert the clause at 52.245-1, Gov-
ernment Property, in—

(i) All cost-reimbursement and time-and-material
type solicitations and contracts, and labor-hour solicitations
when property is expected to be furnished for the labor-hour
contracts.

(i1) Fixed-price solicitations and contracts when the
Government will provide Government property.

(ii1) Contracts or modifications awarded under FAR
Part 12 procedures where Government property that exceeds
the simplified acquisition threshold, as defined in FAR 2.101,
is furnished or where the contractor is directed to acquire
property for use under the contract that is titled in the Govern-
ment.

(2) The contracting officer shall use the clause with its
Alternate I in contracts other than those identified in FAR
45.104(a), Responsibility and Liability for Government Prop-
erty.

(3) The contracting officer shall use the clause with its
Alternate IT when a contract for the conduct of basic or applied
research at nonprofit institutions of higher education or at
nonprofit organizations whose primary purpose is the conduct
of scientific research (see 35.014) is contemplated.

(b) The contracting officer shall also insert the clause at
52.245-2, Government Property (Installation Operation Ser-
vices), in fixed-price service contracts to be performed on a
Government installation when Government-furnished prop-
erty will be provided for initial provisioning only and the Gov-
ernment is not responsible for repair or replacement.

(c) The contracting officer shall insert the clause at
52.245-9, Use and Charges, in solicitations and contracts
when the clause at 52.245-1 is included.

45.1-3
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plified acquisition threshold, unless other Government prop-

(d) Purchase orders for property repair need not include a
erty (not for repair) is provided.

| Government property clause when the unit acquisition cost of
Government property to be repaired does not exceed the sim-

45.1-4



FAC 2005-56 APRIL 2, 2012

SUBPART 45.2—SOLICITATION AND EVALUATION PROCEDURES

45.202

Subpart 45.2—Solicitation and Evaluation
Procedures

45.201 Solicitation.

(a) The contracting officer shall insert a listing of the Gov-
ernment property to be offered in all solicitations where Gov-
ernment-furnished property is anticipated (see 45.102). The
listing shall include at a minimum—

(1) The name, part number and description, manufac-
turer, model number, and National Stock Number (if needed
for additional item identification tracking and management,
and disposition);

(2) Quantity/unit of measure;

(3) Unit acquisition cost;

(4) Unique-item identifier or equivalent (if available
and necessary for individual item tracking and management);
and

(5) A statement as to whether the property is to be fur-
nished in an “as-is” condition and instructions for physical
inspection.

(b) When Government property is offered for use in a com-
petitive acquisition, solicitations should specify that the con-
tractor is responsible for all costs related to making the
property available for use, such as payment of all transporta-
tion, installation or rehabilitation costs.

(c) The solicitation shall describe the evaluation proce-
dures to be followed, including rental charges or equivalents
and other costs or savings to be evaluated, and shall require all
offerors to submit the following information with their
offers—

(1) A list or description of all Government property that
the offeror or its subcontractors propose to use on a rent-free
basis. The list shall identify the accountable contract under
which the property is held and the authorization for its use

(from the contracting officer having cognizance of the prop-
erty);

(2) The dates during which the property will be avail-
able for use (including the first, last, and all intervening
months) and, for any property that will be used concurrently
in performing two or more contracts, the amounts of the
respective uses in sufficient detail to support prorating the
rent;

(3) The amount of rent that would otherwise be charged
in accordance with FAR 52.245-9, Use and Charges; and

(4) A description of the offeror's property management
system, plan, and any customary commercial practices, vol-
untary consensus standards, or industry-leading practices and
standards to be used by the offeror in managing Government
property.

(d) Any additional instructions to the contractor regarding
property management, accountability, and use, not addressed
in FAR clause 52.245-1, Government Property, should be
specifically addressed in the statement of work on the contract
providing property or in a special provision.

45.202 Evaluation procedures.

(a) The contracting officer shall consider any potentially
unfair competitive advantage that may result from an offeror
or contractor possessing Government property. This shall be
done by adjusting the offers by applying, for evaluation pur-
poses only, a rental equivalent evaluation factor as specified
in FAR 52.245-9.

(b) The contracting officer shall ensure the offeror’s prop-
erty management plans, methods, practices, or procedures for
accounting for property are consistent with the requirements
of the solicitation.

45.2-1
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Subpart 45.6—Reporting, Reutilization, and
Disposal

45.600 Scope of subpart.

This subpart establishes policies and procedures for the
reporting, reutilization, and disposal of contractor inventory
excess to contracts and of property that forms the basis of a
claim against the Government (e.g., termination inventory
under fixed-price contracts). This subpart does not apply to
the disposal of real property or to property for which the Gov-
ernment has a lien or title solely as a result of advance,
progress, or performance-based payments that have been lig-
uidated.

45.601 [Reserved]

45.602 Reutilization of Government property.

This section is applicable to the reutilization, including
transfer and donation, of Government property that is not
required for continued performance of a Government con-
tract. Except for 45.602-1, this section does not apply to scrap
other than scrap aircraft parts.

45.602-1 Inventory disposal schedules.

(a) Plant clearance officers should review and accept, or
return for correction, inventory disposal schedules within
10 days following receipt from a contractor. Schedules that
are completed in accordance with the instructions for Stan-
dard Form 1428 should be accepted.

(b) Plant clearance officers shall—

(1) Use Standard Form 1423 to verify, in accordance
with agency procedures, accepted schedules within 20 days
following acceptance;

(2) Require the contractor to correct any discrepancies
found during verification;

(3) Require the contractor to correct any failure to com-
plete predisposal requirements of the contract; and

(4) Provide the contractor disposition instructions for
property identified on an acceptable inventory disposal sched-
ule within 120 days. A failure to provide timely disposition
instructions may entitle the contractor to an equitable
adjustment.

(c) The contractor may request the plant clearance officer’s
approval to remove the Government property from an inven-
tory schedule.

(1) Plant clearance officers should approve removal of
Government property from an inventory schedule when—

(i) The contractor wishes to purchase a contractor-
acquired or contractor-produced item at unit acquisition cost
and credit the contract;

(i1) The contractor is able to return unused property
to the supplier at fair market value and credit the contract (less,

if applicable, a reasonable restocking fee that is consistent
with the supplier’s customary practices);

(ii1) The Government has authorized the contractor
to use the property on another Government contract; or

(iv) The contractor has requested continued use of
the Government property, and the contracting officer has
authorized its retention and further use.

(2) If the screening process (see 45.602-3) has not
begun, the plant clearance officer shall adjust the schedule or
return the schedule to the contractor for correction. If screen-
ing has begun, the plant clearance officer shall promptly
notify the activity performing the screening that the items
should be removed from the screening process.

45.602-2 Reutilization priorities.

Plant clearance officers shall initiate reutilization actions
for all property not meeting the abandonment or destruction
criteria of 45.603(b). Authorized methods, listed in descend-
ing order from highest to lowest priority, are—

(a) Reuse within the owning agency;

(b) Transfer of educationally useful equipment to schools
and nonprofit organizations (see Executive Order 12999,
Educational Technology: Ensuring Opportunity For All Chil-
dren In The Next Century, April 17, 1996, and
15 U.S.C. 3710(1));

(c) Report to GSA for reuse within the Federal Govern-
ment or donation as surplus property;

(d) Dispose of the following property in accordance with
agency procedures without reporting to GSA:

(1) Property determined appropriate for abandonment
or destruction (see Federal Management Regulation (FMR)
102-36.305, 41 CFR 102-36.305).

(2) Property furnished to nonappropriated fund activi-
ties (see FMR 102-36.165, 41 CFR 102-36.165).

(3) Foreign excess personal property (see FMR 102-
36.380, 41 CFR 102-36.380).

(4) Scrap, except aircraft in scrap condition.

(5) Perishables, defined for the purposes of this section
as any personal property subject to spoilage or decay.

(6) Trading stamps and bonus goods.

(7) Hazardous waste or toxic and hazardous materials.

(8) Controlled substances.

(9) Property dangerous to public health and safety.

(10) Classified items or property determined to be sen-
sitive for reasons of national security; and

(e) Dispose of nuclear materials (see 45.603-3(b)(5)) in
accordance with the Nuclear Regulatory Commission, appli-
cable state licenses, applicable Federal regulations, and
agency regulations.

45.602-3 Screening.
The screening period begins upon the plant clearance
officer’s acceptance of an inventory disposal schedule. The

45.6-1
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plant clearance officer shall determine whether standard or
special screening is appropriate and initiate screening actions.

(a) Standard screening. The standard screening period is
46 days.

(1) First through twentieth day—Screening by the con-
tracting agency. The contracting agency has 20 days to screen
property reported on the inventory disposal schedule for:
other use within the agency; transfer of educationally useful
equipment to other Federal agencies that have expressed a
need for the property; and transfer of educationally useful
equipment to schools and nonprofit organizations if a Federal
agency has not expressed a need for the property. Excess per-
sonal property, meeting the conditions of 45.603, may be
abandoned, destroyed, or donated to public bodies. No later
than the 21st day, the plant clearance officer shall submit four
copies of the revised schedules and Standard Form (SF) 120,
Report of Excess Personal Property, or an electronic equiva-
lent to GSA (see 41 CFR 102-36.215).

(2) Twenty-first through forty-sixth day (21 days con-
current screening plus 5 days donation processing).—

(1) Screening by other Federal agencies. GSA will
normally honor requests for transfers of property on a first-
come-first-served basis through the 41st day. When a request
is honored, the GSA regional office shall promptly transmit to
the plant clearance officer an approved transfer order that
includes shipping instructions.

(1) Screening for possible donation. Screening for
donation is also completed during days 21 through 41. Prop-
erty is not available for allocation to donees until after the
completion of screening. Days 42 through 46 are reserved for
GSA to make such allocation.

(3) Screening period transfer request. If an agency
receives an intra-agency transfer request during the screening
periods described in paragraph (a)(2) of this subsection, the
plant clearance officer shall request GSA approval to with-
draw the item from the inventory disposal schedule.

(b) Special screening requirements.— (1) Special tooling
and special test equipment without commercial components.
Agencies shall follow the procedures in paragraph (a) of this
subsection. This property owned by the Department of
Defense (DoD) or the National Aeronautics and Space
Administration (NASA) may be screened for reutilization
only within these agencies.

(2) Special test equipment with commercial compo-
nents.— (1) Agencies shall complete the screening required
by paragraph (a) of this subsection. If an agency has no further
need for the property and the contractor has not expressed an
interest in using or acquiring the property by annotating the
inventory disposal schedule, the plant clearance officer shall
forward the inventory disposal schedule to the GSA regional
office that serves the region in which the property is located.

(i1) If the contractor has expressed an interest in
using the property on another Government contract, the plant
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clearance officer shall contact the contracting officer for that
contract. If the contracting officer concurs with the proposed
use, the contracting officer for the contract under which the
property is accountable shall transfer the property’s account-
ability to that contract. If the contracting officer does not con-
cur with the proposed use, the plant clearance officer shall
deny the contractor’s request and shall continue the screening
process.

(iii) If the property is contractor-acquired or pro-
duced, and the contractor or subcontractor has expressed an
interest in acquiring the property, and no other party expresses
an interest during agency or GSA screening, the property may
be sold to the contractor or subcontractor at acquisition cost.

(3) Printing equipment. Agencies shall report all excess
printing equipment to the Public Printer, Government Printing
Office, 732 North Capitol Street, NW, Washington, DC
20401, after screening within the agency (see 44 U.S.C. 312).
If the Public Printer does not express a need for the equipment
within 21 days, the agency shall submit the report to GSA for
further use and donation screening as described in
paragraph (a) of this subsection.

(4) Non-nuclear hazardous materials, hazardous
wastes, and classified items. These items shall be screened in
accordance with agency procedures. Report non-nuclear haz-
ardous materials to GSA if the agency has no requirement for
them.

(5) Nuclear materials. The possession, use, and transfer
of certain nuclear materials are subject to the regulatory con-
trols of the Nuclear Regulatory Commission (NRC). Con-
tracting activities shall screen excess nuclear materials in the
following categories:

(1) By-product material. Any radioactive material
(except special nuclear material) yielded in or made radioac-
tive by exposure to the radiation incident to producing or
using special nuclear material.

(i) Source material. Uranium or thorium, or any
combination thereof, in any physical or chemical form; or ores
that contain by weight one-twentieth of 1 percent
(0.05 percent) or more of uranium, thorium, or any combina-
tion thereof. Source material does not include special nuclear
material.

(ii1) Special nuclear material. Plutonium, Uranium
233, Uranium enriched in the isotope 233 or in the isotope
235, any other material that the NRC determines to be special
nuclear material (but not including source material); or any
material artificially enriched by any nuclear material.

45.602-4 Interagency property transfer costs.

Agencies whose property is transferred to other agencies
shall not be reimbursed for the property in any manner unless
the circumstances of FMR 102-36.285 (41 CFR 102-36.285)
apply. The agency receiving the property shall pay any trans-
portation costs that are not the contractor’s responsibility and
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any costs to pack, crate, or otherwise prepare the property for
shipment. The contract administration office shall process
appropriate contract modifications. To accelerate plant clear-
ance, the receiving agency shall promptly furnish funding
data, and transfer or shipping documents to the contract
administration office.

45.603 Abandonment or destruction of personal
property.

(a) When contractor inventory is processed through the
reutilization screening process prescribed in 45.602-2 without
success, and provided the property has no commercial value,
does not require demilitarization, and does not constitute a
danger to public health or welfare, plant clearance officers or
other authorized officials may without further approval—

(1) Direct the contractor to destroy the property;

(2) Abandon non-sensitive property at the contractor’s
or subcontractor’s premises; or

(3) Abandon sensitive property at the contractor’s or
subcontractor’s premises, with contractor consent.

(b) Provided a Government reviewing official at least one
level higher than the plant clearance officer or other agency
authorized official approves, plant clearance officers or other
agency authorized officials may authorize the abandonment,
or order the destruction of other contractor inventory at the
contractor’s or subcontractor’s premises, in accordance with
FMR 102-36.305 through 325 (41 CFR 102-36.305-325) and
consistent with the following:

(1) The property is not considered sensitive, does not
require demilitarization, has no commercial value or reutiliza-
tion, transfer or donation potential, and does not constitute a
danger to public health or welfare.

(2) The estimated cost of continued care and handling
of the property (including advertising, storage and other costs
associated with making the sale), exceed the estimated pro-
ceeds from its sale.

(c) Inlieu of abandonment or its authorized destruction, the
plant clearance officer or authorized official may authorize
the donation of property including unsold surplus property to
public bodies, provided that the property is not sensitive prop-
erty, does not require demilitarization, and it does not consti-
tute a danger to public health or welfare. The Government will
not bear any of the costs incident to such donations.

(d) Unless the property qualifies for one of the exceptions
under FMR 102-36.330 (41 CFR 102-36.330), the plant clear-
ance officer or requesting official will ensure prior public
notice of such actions of abandonment or destruction consis-
tent with FMR 102-36.325 (41 CFR 102-36.325).

45.604 Sale of surplus personal property.

45.604-1 Sales procedures.

Surplus personal property that has completed screening in
accordance with 45.602-3(a) shall be sold in accordance with
the policy for the sale of surplus personal property contained
in the Federal Management Regulation, at part 102-38 (41
CFR part 102-38). Agencies may specify implementing pro-
cedures.

45.604-2 Use of GSA sponsored sales centers.

Agencies may use sales center services. Use of such cen-
ters for sale of surplus property is authorized when in the best
interest of the Government, consistent with contract terms and
conditions.

45.604-3 Proceeds from sales of surplus property.

Proceeds of any sale are to be credited to the Treasury of
the United States as miscellaneous receipts, unless otherwise
authorized by statute or the contract or any subcontract there-
under authorizes the proceeds to be credited to the price or
cost of the work (40 U.S.C. 571 and 574).

45.604-4 Sale of property pursuant to the exchange/sale
authority.

Agencies should consider the sale of property pursuant to
the  exchange/sale  authority in FMR  102-39
(41 CFR part 102-39) when agencies are acquiring or plan to
acquire similar products and other requirements of the author-
ity are satisfied.

45.605 Inventory disposal reports.

The plant clearance officer shall promptly prepare an
SF 1424, Inventory Disposal Report, following disposition of
the property identified on an inventory disposal schedule and
the crediting of any related proceeds. The report shall identify
any lost or otherwise unaccounted for property and any
changes in quantity or value of the property made by the con-
tractor after submission of the initial inventory disposal
schedule. The report shall be provided to the administrative
contracting officer or, for termination inventory, to the termi-
nation contracting officer, with a copy to the property admin-
istrator.

45.606 Contractor scrap procedures.

(a) The property administrator should, in coordination with
the plant clearance officer, ensure that contractor scrap dis-
posal processes, methods, and practices allow for effective,
efficient, and proper disposition and are properly documented
in the contractor’s property management procedures.

(b) The property administrator should determine the extent
to which separate disposal processing or physical segregation
for different scrap types is or may be required. Such scrap may
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require physical segregation, unique disposal processing, or (6) That is dangerous to public health or safety.
separate plant clearance reporting. For example, the scope of
work may create scrap—

(1) Consisting of sensitive items;

(2) Containing hazardous materials or wastes;

(3) Contaminated with hazardous materials or wastes;

(4) That is classified or otherwise controlled;

(5) Containing precious or strategic metals; or

(c) Absent contract terms and conditions to the contrary,
the Government may abandon parts removed and replaced
from property as a result of normal maintenance actions or
removed from property as a result of the repair, maintenance,
overhaul, or modification process.

* * * * * *

45.6-4
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49.203

Subpart 49.2—Additional Principles for
Fixed-Price Contracts Terminated for
Convenience

49.201 General.

(a) A settlement should compensate the contractor fairly
for the work done and the preparations made for the termi-
nated portions of the contract, including a reasonable allow-
ance for profit. Fair compensation is a matter of judgment and
cannot be measured exactly. In a given case, various methods
may be equally appropriate for arriving at fair compensation.
The use of business judgment, as distinguished from strict
accounting principles, is the heart of a settlement.

(b) The primary objective is to negotiate a settlement by
agreement. The parties may agree upon a total amount to be
paid the contractor without agreeing on or segregating the par-
ticular elements of costs or profit comprising this amount.

(c) Cost and accounting data may provide guides, but are
not rigid measures, for ascertaining fair compensation. In
appropriate cases, costs may be estimated, differences com-
promised, and doubtful questions settled by agreement. Other
types of data, criteria, or standards may furnish equally reli-
able guides to fair compensation. The amount of recordkeep-
ing, reporting, and accounting related to the settlement of
terminated contracts should be kept to a minimum compatible
with the reasonable protection of the public interest.

49.202 Profit.

(a) The TCO shall allow profit on preparations made and
work done by the contractor for the terminated portion of the
contract but not on the settlement expenses. Anticipatory
profits and consequential damages shall not be allowed (but
see 49.108-5). Profit for the contractor’s efforts in settling
subcontractor proposals shall not be based on the dollar
amount of the subcontract settlement agreements but the con-
tractor’s efforts will be considered in determining the overall
rate of profit allowed the contractor. Profit shall not be
allowed the contractor for material or services that, as of the
effective date of termination, have not been delivered by a
subcontractor, regardless of the percentage of completion.
The TCO may use any reasonable method to arrive at a fair
profit.

(b) In negotiating or determining profit, factors to be con-
sidered include—

(1) Extent and difficulty of the work done by the con-
tractor as compared with the total work required by the con-
tract (engineering estimates of the percentage of completion
ordinarily should not be required, but if available should be
considered);

(2) Engineering work, production scheduling, planning,
technical study and supervision, and other necessary services;

(3) Efficiency of the contractor, with particular regard
to—

(1) Attainment of quantity and quality production;

(i1) Reduction of costs;

(iii) Economic use of materials, facilities, and man-
power; and

(iv) Disposition of termination inventory;

(4) Amount and source of capital and extent of risk
assumed,;

(5) Inventive and developmental contributions, and
cooperation with the Government and other contractors in
supplying technical assistance;

(6) Character of the business, including the source and
nature of materials and the complexity of manufacturing
techniques;

(7) The rate of profit that the contractor would have
earned had the contract been completed;

(8) The rate of profit both parties contemplated at the
time the contract was negotiated; and

(9) Character and difficulty of subcontracting, includ-
ing selection, placement, and management of subcontracts,
and effort in negotiating settlements of terminated
subcontracts.

(c) When computing profit on the terminated portion of a
construction contract, the contracting officer shall—

(1) Comply with paragraphs (a) and (b) of this section;

(2) Allow profit on the prime contractor’s settlements
with construction subcontractors for actual work in place at
the job site; and

(3) Exclude profit on the prime contractor’s settlements
with construction subcontractors for materials on hand and for
preparations made to complete the work.

49.203 Adjustment for loss.

(a) In the negotiation or determination of any settlement,
the TCO shall not allow profit if it appears that the contractor
would have incurred a loss had the entire contract been com-
pleted. The TCO shall negotiate or determine the amount of
loss and make an adjustment in the amount of settlement as
specified in paragraph (b) or (c) of this section. In estimating
the cost to complete, the TCO shall consider expected produc-
tion efficiencies and other factors affecting the cost to
complete.

(b) If the settlement is on an inventory basis (see
49.206-2(a)), the contractor shall not be paid more than the
total of the amounts in paragraphs (b)(1), (2), and (3) of this
section, less all disposal credits and all unliquidated advance
and progress payments previously made under the contract:

(1) The amount negotiated or determined for settlement
expenses.

(2) The contract price, as adjusted, for acceptable com-
pleted end items (see 49.205).

(3) The remainder of the settlement amount otherwise
agreed upon or determined (including the allocable portion of

49.2-1
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initial costs (see 31.205-42(c)), reduced by multiplying the
remainder by the ratio of—

(i) The total contract price to

(i1) The total cost incurred before termination plus
the estimated cost to complete the entire contract.

(c) If the settlement is on a total cost basis (see
49.206-2(b)), the contractor shall not be paid more than the
total of the amounts in paragraphs (c)(1) and (2) of this sec-
tion, less all disposal and other credits, all advance and
progress payments, and all other amounts previously paid
under the contract:

(1) The amount negotiated or determined for settlement
expenses.
(2) The remainder of the total settlement amount other-
wise agreed upon or determined (lines 7 and 14 of SF 1436,
Settlement Proposal (Total Cost Basis)) reduced by multiply-
ing the remainder by the ratio of—
(i) The total contract price to
(i1) The remainder plus the estimated cost to com-
plete the entire contract.

49.204 Deductions.

From the amount payable to the contractor under a settle-
ment, the TCO shall deduct—

(a) The agreed price for any part of the termination inven-
tory purchased or retained by the contractor, and the proceeds
from any materials sold that have not been paid or credited to
the Government;

(b) The fair value, as determined by the TCO, of any part
of the termination inventory that, before transfer of title to the
Government or to a buyer under Part 45, is lost or so damaged
as to become undeliverable (normal spoilage is excepted, as
is inventory for which the Government has expressly assumed
the risk of loss); and

(c) Any other amounts as appropriate in the particular case.

49.205 Completed end items.

(a) Promptly after the effective date of termination, the
TCO shall (1) have all undelivered completed end items
inspected and accepted if they comply with the contract
requirements, and (2) determine which accepted end items are
to be delivered under the contract. The contractor shall
invoice accepted and delivered end items at the contract price
in the usual manner and shall not include them in the settle-
ment proposal. When completed end items, though accepted,
are not to be delivered under the contract, the contractor shall
include them in the settlement proposal at the contract price,
adjusted for any saving of freight or other charges, together
with any credits for their purchase, retention, or sale.

(b) Work in place accepted by the Government under a con-
struction contract is not considered a completed item even
though that work may have been paid for at unit prices spec-
ified in the contract.

49.2-2

49.206 Settlement proposals.

49.206-1 Submission of settlement proposals.

(a) Subject to the provisions of the termination clause, the
contractor should promptly submit to the TCO a settlement
proposal for the amount claimed because of the termination.
The final settlement proposal must be submitted within
one year from the effective date of the termination, unless the
period is extended by the TCO. Termination charges under a
single prime contract involving two or more divisions or units
of the prime contractor may be consolidated and included in
a single settlement proposal.

(b) The settlement proposal must cover all cost elements
including settlements with subcontractors and any proposed
profit. With the consent of the TCO, proposals may be filed
in successive steps covering separate portions of the contrac-
tor’s costs. Such interim proposals shall include all costs of a
particular type, except as the TCO may authorize otherwise.

(c) Settlement proposals must be on the forms prescribed
in 49.602 unless the forms are inadequate for a particular con-
tract. Settlement proposals must be in reasonable detail sup-
ported by adequate accounting data. Actual, standard
(appropriately adjusted), or average costs may be used in pre-
paring settlement proposals if they are determined under gen-
erally recognized accounting principles consistently followed
by the contractor. When actual, standard, or average costs are
not reasonably available, estimated costs may be used if the
method of arriving at the estimates is approved by the TCO.
Contractors shall not be required to maintain unduly elaborate
cost accounting systems merely because their contracts may
subsequently be terminated.

(d) The contractor may use the Settlement Proposal (Short
Form), SF 1438 (see 49.602-1(d) and 53.249), when the total
proposal is less than $10,000, unless otherwise instructed by
the TCO. Settlement proposals that would normally be
included in a single settlement proposal; e.g., those based on
a series of separate orders for the same item under one con-
tract, should be consolidated whenever possible and not
divided to bring them below $10,000.

(e) The Schedule of Accounting Information, SF 1439,
must be submitted for each termination under a contract for
which a settlement proposal is submitted, except when the
Standard Form 1438 is used. Although several interim pro-
posals may be submitted, SF 1439 need be submitted only
once unless, subsequent to filing the original form, major
changes occur in the information submitted.

49.206-2 Bases for settlement proposals.

(a) Inventory basis. (1) Use of the inventory basis for set-
tlement proposals is preferred. Under this basis, the contractor
may propose only costs allocable to the terminated portion of
the contract, and the settlement proposal must itemize
separately—
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(b) If contracts are with educational institutions and the

Government Property clause at 52.245-1, Alternate 11, is used,

| title to property having a unit acquisition cost of less than

$5,000 shall vest in the contractor as provided in the clause.
Agencies may provide higher thresholds, if appropriate.

51.107 Contract clause.

The contracting officer shall insert the clause at 52.251-1,
Government Supply Sources, in solicitations and contracts
when the contracting officer authorizes the contractor to
acquire supplies or services from a Government supply
source.

51.1-3



This page intentionally left blank.

51.1-4



FAC 2005-56 APRIL 2, 2012

SUBPART 52.2—TEXT OF PROVISIONS AND CLAUSES

52.212-3

accessed through https.//www.acquisition.gov or by calling
1-888-227-2423 or 269-961-5757.

(1) Debriefing. 1If a post-award debriefing is given to
requesting offerors, the Government shall disclose the follow-
ing information, if applicable:

(1) The agency’s evaluation of the significant weak or
deficient factors in the debriefed offeror’s offer.

(2) The overall evaluated cost or price and technical rat-
ing of the successful and the debriefed offeror and past per-
formance information on the debriefed offeror.

(3) The overall ranking of all offerors, when any rank-
ing was developed by the agency during source selection.

(4) A summary of the rationale for award;

(5) For acquisitions of commercial items, the make and
model of the item to be delivered by the successful offeror.

(6) Reasonable responses to relevant questions posed
by the debriefed offeror as to whether source-selection proce-
dures set forth in the solicitation, applicable regulations, and
other applicable authorities were followed by the agency.

(End of provision)

52.212-2 Evaluation—Commercial Items.
As prescribed in 12.301(c), the Contracting Officer may
insert a provision substantially as follows:

EVALUATION—COMMERCIAL ITEMS (JAN 1999)

(a) The Government will award a contract resulting from
this solicitation to the responsible offeror whose offer con-
forming to the solicitation will be most advantageous to the
Government, price and other factors considered. The follow-
ing factors shall be used to evaluate offers:

[Contracting Officer shall insert the significant evaluation
factors, such as (i) technical capability of the item offered to
meet the Government requirement, (ii) price; (iii) past per-
formance (see FAR 15.304); (iv) small disadvantaged busi-
ness participation, and include them in the relative order of
importance of the evaluation factors, such as in descending
order of importance.]
Technical and past performance, when combined, are
[Contracting Officer state, in accordance with
FAR 15.304, the relative importance of all other evaluation
factors, when combined, when compared to price.]

(b) Options. The Government will evaluate offers for
award purposes by adding the total price for all options to the
total price for the basic requirement. The Government may
determine that an offer is unacceptable if the option prices are

significantly unbalanced. Evaluation of options shall not obli-
gate the Government to exercise the option(s).

(c) A written notice of award or acceptance of an offer,
mailed or otherwise furnished to the successful offeror within
the time for acceptance specified in the offer, shall result in a
binding contract without further action by either party. Before
the offer’s specified expiration time, the Government may
accept an offer (or part of an offer), whether or not there are
negotiations after its receipt, unless a written notice of with-
drawal is received before award.

(End of provision)

52.212-3 Offeror Representations and Certifications—
Commercial Items.
As prescribed in 12.301(b)(2), insert the following
provision:

OFFEROR REPRESENTATIONS AND CERTIFICATIONS—
COMMERCIAL ITEMS (APR 2012)

An offeror shall complete only paragraph (b) of this provi-
sion if the offeror has completed the annual representations
and certifications electronically via https.://
www.acquisition.gov. If an offeror has not completed the
annual representations and certifications electronically at the
ORCA website, the offeror shall complete only paragraphs (c)
through (o) of this provision.

(a) Definitions. As used in this provision—

“Economically disadvantaged women-owned small busi-
ness (EDWOSB) concern” means a small business concern
that is at least 51 percent directly and unconditionally owned
by, and the management and daily business operations of
which are controlled by, one or more women who are citizens
of the United States and who are economically disadvantaged
in accordance with 13 CFR part 127. It automatically qualifies
as a women-owned small business eligible under the WOSB
Program.

“Forced or indentured child labor” means all work or
service—

(1) Exacted from any person under the age of 18 under
the menace of any penalty for its nonperformance and for
which the worker does not offer himself voluntarily; or

(2) Performed by any person under the age of 18 pursu-
ant to a contract the enforcement of which can be accom-
plished by process or penalties.

“Inverted domestic corporation”, as used in this section,
means a foreign incorporated entity which is treated as an
inverted domestic corporation under 6 U.S.C. 395(b), i.e., a
corporation that used to be incorporated in the United States,
or used to be a partnership in the United States, but now is
incorporated in a foreign country, or is a subsidiary whose
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parent corporation is incorporated in a foreign country, that
meets the criteria specified in 6 U.S.C. 395(b), applied in
accordance with the rules and definitions of 6 U.S.C. 395(c).
An inverted domestic corporation as herein defined does not
meet the definition of an inverted domestic corporation as
defined by the Internal Revenue Code at 26 U.S.C. 7874.

“Manufactured end product” means any end product in
Federal Supply Classes (FSC) 1000-9999, except—

(1) FSC 5510, Lumber and Related Basic Wood Mate-
rials;

(2) Federal Supply Group (FSG) 87, Agricultural Sup-
plies;

(3) FSG 88, Live Animals;

(4) FSG 89, Food and Related Consumables;

(5) FSC 9410, Crude Grades of Plant Materials;

(6) FSC 9430, Miscellaneous Crude Animal Products,
Inedible;

(7) FSC 9440, Miscellaneous Crude Agricultural and
Forestry Products;

(8) FSC 9610, Ores;

(9) FSC 9620, Minerals, Natural and Synthetic; and

(10) FSC 9630, Additive Metal Materials.

“Place of manufacture” means the place where an end
product is assembled out of components, or otherwise made
or processed from raw materials into the finished product that
is to be provided to the Government. If a product is disassem-
bled and reassembled, the place of reassembly is not the place
of manufacture.

“Restricted business operations” means business opera-
tions in Sudan that include power production activities, min-
eral extraction activities, oil-related activities, or the
production of military equipment, as those terms are defined
in the Sudan Accountability and Divestment Act of 2007
(Pub. L. 110-174). Restricted business operations do not
include business operations that the person (as that term is
defined in Section 2 of the Sudan Accountability and Divest-
ment Act of 2007) conducting the business can demonstrate—

(1) Are conducted under contract directly and exclu-
sively with the regional government of southern Sudan;

(2) Are conducted pursuant to specific authorization
from the Office of Foreign Assets Control in the Department
of the Treasury, or are expressly exempted under Federal law
from the requirement to be conducted under such authoriza-
tion;

(3) Consist of providing goods or services to marginal-
ized populations of Sudan;

(4) Consist of providing goods or services to an inter-
nationally recognized peacekeeping force or humanitarian
organization;

52.2-30

(5) Consist of providing goods or services that are used
only to promote health or education; or

(6) Have been voluntarily suspended.

“Sensitive technology”—

(1) Means hardware, software, telecommunications
equipment, or any other technology that is to be used specif-
ically—

(i) To restrict the free flow of unbiased information
in Iran; or

(i1) To disrupt, monitor, or otherwise restrict speech
of the people of Iran; and

(2) Does not include information or informational mate-
rials the export of which the President does not have the
authority to regulate or prohibit pursuant to section 203(b)(3)
of the International Emergency Economic Powers Act (50
U.S.C. 1702(b)(3)).

“Service-disabled
concern”—

(1) Means a small business concern—

(1) Not less than 51 percent of which is owned by one
or more service-disabled veterans or, in the case of any pub-
licly owned business, not less than 51 percent of the stock of
which is owned by one or more service-disabled veterans; and

(i) The management and daily business operations
of which are controlled by one or more service-disabled vet-
erans or, in the case of a service-disabled veteran with perma-
nent and severe disability, the spouse or permanent caregiver
of such veteran.

(2) Service-disabled veteran means a veteran, as
defined in 38 U.S.C. 101(2), with a disability that is service-
connected, as defined in 38 U.S.C. 101(16).

“Small business concern” means a concern, including its
affiliates, that is independently owned and operated, not dom-
inant in the field of operation in which it is bidding on Gov-
ernment contracts, and qualified as a small business under the
criteria in 13 CFR Part 121 and size standards in this
solicitation.

“Subsidiary” means an entity in which more than 50 per-
cent of the entity is owned—

(1) Directly by a parent corporation; or

(2) Through another subsidiary of a parent corporation.

“Veteran-owned small business concern” means a small
business concern—

(1) Not less than 51 percent of which is owned by one
or more veterans (as defined at 38 U.S.C. 101(2)) or, in the
case of any publicly owned business, not less than 51 percent
of the stock of which is owned by one or more veterans; and

(2) The management and daily business operations of
which are controlled by one or more veterans.

“Women-owned business concern” means a concern
which is at least 51 percent owned by one or more women; or

veteran-owned  small  business
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in the case of any publicly owned business, at least 51 percent
of'its stock is owned by one or more women; and whose man-
agement and daily business operations are controlled by one
or more women.

“Women-owned small business concern” means a small
business concern—

(1) That is at least 51 percent owned by one or more
women,; or, in the case of any publicly owned business, at least
51 percent of the stock of which is owned by one or more
women; and

(2) Whose management and daily business operations
are controlled by one or more women.

“Women-owned small business (WOSB) concern eligible
under the WOSB Program” (in accordance with 13 CFR part
127), means a small business concern that is at least 51 percent
directly and unconditionally owned by, and the management
and daily business operations of which are controlled by, one
or more women who are citizens of the United States.

(b) (1) Annual Representations and Certifications. Any
changes provided by the offeror in paragraph (b)(2) of this
provision do not automatically change the representations and
certifications posted on the Online Representations and Cer-
tifications Application (ORCA) website.

(2) The offeror has completed the annual representa-
tions and certifications electronically via the ORCA website
accessed through https.//www.acquisition.gov. After review-
ing the ORCA database information, the offeror verifies by
submission of this offer that the representations and certifica-
tions currently posted electronically at FAR 52.212-3, Offeror
Representations and Certifications—Commercial Items, have
been entered or updated in the last 12 months, are current,
accurate, complete, and applicable to this solicitation (includ-
ing the business size standard applicable to the NAICS code
referenced for this solicitation), as of the date of this offer and
are incorporated in this offer by reference (see FAR 4.1201),
except for paragraphs .

[Offeror to identify the applicable paragraphs at (c)
through (o) of this provision that the offeror has completed for
the purposes of this solicitation only, if any.

These amended representation(s) and/or certification(s)
are also incorporated in this offer and are current, accurate,
and complete as of the date of this offer.

Any changes provided by the offeror are applicable to this
solicitation only, and do not result in an update to the repre-
sentations and certifications posted electronically on ORCA.]

(c) Offerors must complete the following representations
when the resulting contract will be performed in the United
States or its outlying areas. Check all that apply.

(1) Small business concern. The offeror represents as
part of its offer that it (1 is, [ is not a small business concern.

(2) Veteran-owned small business concern. [Complete
only if the offeror represented itself as a small business con-

cern in paragraph (c)(1) of this provision.] The offeror repre-
sents as part of its offer that it [ is, [ is not a veteran-owned
small business concern.

(3) Service-disabled veteran-owned small business
concern. [Complete only if the offeror represented itself as a
veteran-owned small business concern in paragraph (c)(2) of
this provision.] The offeror represents as part of its offer that
it A is, [ is not a service-disabled veteran-owned small busi-
ness concern.

(4) Small disadvantaged business concern. [Complete
only if the offeror represented itself as a small business con-
cern in paragraph (c)(1) of this provision.] The offeror repre-
sents, for general statistical purposes, that it [dis, [dis not a
small disadvantaged business concern as defined in
13 CFR 124.1002.

(5) Women-owned small business concern. [Complete
only if the offeror represented itself as a small business con-
cern in paragraph (c)(1) of this provision.] The offeror repre-
sents that it [ 1is, [d1is not a women-owned small business
concern.

(6) WOSB concern eligible under the WOSB Program.
[Complete only if the offeror represented itself as a women-
owned small business concern in paragraph (c)(5) of this pro-
vision.] The offeror represents that—

(1) It A is,d is not a WOSB concern eligible under
the WOSB Program, has provided all the required documents
to the WOSB Repository, and no change in circumstances or
adverse decisions have been issued that affects its eligibility;
and

(1) It A is, (A is not a joint venture that complies with
the requirements of 13 CFR part 127, and the representation
in paragraph (c)(6)(i) of this provision is accurate for each
WOSB concern eligible under the WOSB Program participat-
ing in the joint venture. [The offeror shall enter the name or
names of the WOSB concern eligible under the WOSB Pro-
gram and other small businesses that are participating in the
Jjoint venture: .] Each WOSB concern eligible
under the WOSB Program participating in the joint venture
shall submit a separate signed copy of the WOSB representa-
tion.

(7) Economically disadvantaged women-owned small
business (EDWOSB) concern. [Complete only if the offeror
represented itself as a WOSB concern eligible under the
WOSB Program in (c)(6) of this provision.] The offeror rep-
resents that—

(1) It L is, 1 is not an EDWOSB concern, has pro-
vided all the required documents to the WOSB Repository,
and no change in circumstances or adverse decisions have
been issued that affects its eligibility; and

(1) It A is, [ is not a joint venture that complies with
the requirements of 13 CFR part 127, and the representation
in paragraph (c)(7)(i) of this provision is accurate for each
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EDWOSB concern participating in the joint venture. [ The off-
eror shall enter the name or names of the EDWOSB concern
and other small businesses that are participating in the joint
venture: .] Each EDWOSB concern participating
in the joint venture shall submit a separate signed copy of the
EDWOSB representation.

NOTE: Complete paragraphs (c)(8) and (c)(9) only if this
solicitation is expected to exceed the simplified acquisition
threshold.

(8) Women-owned business concern (other than small
business concern). [Complete only if the offeror is a women-
owned business concern and did not represent itself as a small
business concern in paragraph (c)(1) of this provision.] The
offeror represents that it [dis a women-owned business
concern.

(9) Tie bid priority for labor surplus area concerns. If
this is an invitation for bid, small business offerors may iden-
tify the labor surplus areas in which costs to be incurred on
account of manufacturing or production (by offeror or first-
tier subcontractors) amount to more than 50 percent of the
contract price:

(10) [Complete only if the solicitation contains the
clause at FAR 52.219-23, Notice of Price Evaluation Adjust-
ment for Small Disadvantaged Business Concerns, or
FAR 52.219-25, Small Disadvantaged Business Participation
Program—Disadvantaged Status and Reporting, and the off-
eror desires a benefit based on its disadvantaged status.]

(1) General. The offeror represents that either—

(A) It s, A is not certified by the Small Busi-
ness Administration as a small disadvantaged business con-
cern and identified, on the date of this representation, as a
certified small disadvantaged business concern in the CCR
Dynamic Small Business Search database maintained by the
Small Business Administration, and that no material change
in disadvantaged ownership and control has occurred since its
certification, and, where the concern is owned by one or more
individuals claiming disadvantaged status, the net worth of
each individual upon whom the certification is based does not
exceed $750,000 after taking into account the applicable
exclusions set forth at 13 CFR 124.104(c)(2); or

(B) It dhas, dhas not submitted a completed
application to the Small Business Administration or a Private
Certifier to be certified as a small disadvantaged business con-
cern in accordance with 13 CFR 124, Subpart B, and a deci-
sion on that application is pending, and that no material
change in disadvantaged ownership and control has occurred
since its application was submitted.

(i) Q Joint Ventures under the Price Evaluation
Adjustment for Small Disadvantaged Business Concerns. The
offeror represents, as part of its offer, that it is a joint venture
that complies with the requirements in 13 CFR 124.1002(f)
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and that the representation in paragraph (c)(10)(i) of this pro-
vision is accurate for the small disadvantaged business con-
cern that is participating in the joint venture. [ The offeror shall
enter the name of the small disadvantaged business concern
that  is  participating in  the  joint  venture:
]

(11) HUBZone small business concern. [Complete only
if the offeror represented itself as a small business concern in
paragraph (c)(1) of this provision.] The offeror represents, as
part of its offer, that—

(1) It dis, 1 is not a HUBZone small business con-
cern listed, on the date of this representation, on the List of
Qualified HUBZone Small Business Concerns maintained by
the Small Business Administration, and no material changes
in ownership and control, principal office, or HUBZone
employee percentage have occurred since it was certified in
accordance with 13 CFR Part 126; and

(i) It Qis, A is not a HUBZone joint venture that
complies with the requirements of 13 CFR Part 126, and the
representation in paragraph (c)(11)(i) of this provision is
accurate for each HUBZone small business concern partici-
pating in the HUBZone joint venture. [The offeror shall enter
the names of each of the HUBZone small business concerns
participating in the HUBZone joint venture: ]
Each HUBZone small business concern participating in the
HUBZone joint venture shall submit a separate signed copy of
the HUBZone representation.

(d) Representations required to implement provisions of
Executive Order 11246—(1) Previous contracts and compli-
ance. The offeror represents that—

(i) It [ has, [ has not participated in a previous con-
tract or subcontract subject to the Equal Opportunity clause of
this solicitation; and

(i1) It (A has, [ has not filed all required compliance
reports.

(2) Affirmative Action Compliance. The offeror repre-
sents that—

(1) It A has developed and has on file, [dhas not
developed and does not have on file, at each establishment,
affirmative action programs required by rules and regulations
of the Secretary of Labor (41 CFR parts 60-1 and 60-2), or

(i) It [ has not previously had contracts subject to
the written affirmative action programs requirement of the
rules and regulations of the Secretary of Labor.

(e) Certification Regarding Payments to Influence Federal
Transactions (31 U.S.C. 1352). (Applies only if the contract
is expected to exceed $150,000.) By submission of its offer,
the offeror certifies to the best of its knowledge and belief that
no Federal appropriated funds have been paid or will be paid
to any person for influencing or attempting to influence an
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pose. This paragraph does not give the Government any right to
audit the Contractor’s records. The Contractor shall not be paid
for any work performed or costs incurred that reasonably could
have been avoided.

52.212-5 Contract Terms and Conditions Required to
Implement Statutes or Executive Orders—
Commercial Items.

As prescribed in 12.301(b)(4), insert the following clause:

CONTRACT TERMS AND CONDITIONS REQUIRED TO
IMPLEMENT STATUTES OR EXECUTIVE ORDERS—
COMMERCIAL ITEMS (APR 2012)

(a) The Contractor shall comply with the following Federal
Acquisition Regulation (FAR) clauses, which are incorpo-
rated in this contract by reference, to implement provisions of
law or Executive orders applicable to acquisitions of commer-
cial items:

(1) 52.222-50, Combating Trafficking in Persons
(FEB 2009) (22 U.S.C. 7104(g)).

___Alternate 1 (AUG 2007) of 52.222-50 (22 U.S.C.
7104(g)).

(2) 52.233-3, Protest After Award (AUG 1996)
(31 U.S.C. 3553).

(3) 52.233-4, Applicable Law for Breach of Contract
Claim (OcCT 2004) (Pub. L. 108-77, 108-78).

(b) The Contractor shall comply with the FAR clauses in
this paragraph (b) that the Contracting Officer has indicated
as being incorporated in this contract by reference to imple-
ment provisions of law or Executive orders applicable to
acquisitions of commercial items:

[Contracting Officer check as appropriate.]

(1) 52.203-6, Restrictions on Subcontractor Sales to
the Government (SEPT 2006), with Alternate I (OCT 1995)
(41 U.S.C. 253g and 10 U.S.C. 2402).

_(2) 52.203-13, Contractor Code of Business Ethics
and Conduct (APR2010) (Pub. L. 110-252, Title VI,
Chapter 1 (41 U.S.C. 251 note)).

_(3)52.203-15, Whistleblower Protections under the
American Recovery and Reinvestment Act of 2009
(JUNE 2010) (Section 1553 of Pub. L. 111-5). (Applies to
contracts funded by the American Recovery and
Reinvestment Act of 2009.)

__(4) 52.204-10, Reporting Executive Compensation
and First-Tier Subcontract Awards (FEB 2012) (Pub. L. 109-
282) (31 U.S.C. 6101 note).

(5 52.204-11, American Recovery and
Reinvestment Act—Reporting Requirements (JUL 2010)
(Pub. L. 111-5).

___(6) 52.209-6, Protecting the Government’s Interest
When Subcontracting with Contractors Debarred, Suspended,

or Proposed for Debarment. (DEC 2010) (31 U.S.C. 6101
note).

(7 52.209-9, Updates of Publicly Available
Information Regarding Responsibility Matters (JAN 2012)
(41 U.S.C. 2313).

(8 52.209-10, Prohibition on Contracting with
Inverted Domestic Corporations (section 740 of Division C of
Pub. L. 111-117, section 743 of Division D of Pub. L. 111-8,
and section 745 of Division D of Pub. L. 110-161).

_(9)52.219-3, Notice of HUBZone Set-Aside or Sole-
Source Award (Nov 2011) (15 U.S.C. 657a).

_(10)52.219-4, Notice of Price Evaluation Preference
for HUBZone Small Business Concerns (JAN 2011) (if the
offeror elects to waive the preference, it shall so indicate in its
offer) (15 U.S.C. 657a).

__(11) [Reserved]

_ (12)(1) 52.219-6, Notice of Total Small Business
Set-Aside (Nov 2011) (15 U.S.C. 644).

__ (ii) Alternate I (Nov 2011).
_ (iii) Alternate IT (Nov 2011).

~(13)(1) 52.219-7, Notice of Partial Small Business
Set-Aside (JUNE 2003) (15 U.S.C. 644).

(i) Alternate I (OCT 1995) of 52.219-7.
__(ii) Alternate 1T (MAR 2004) of 52.219-7.

_ (14) 52.219-8, Utilization of Small Business
Concerns (JAN 2011) (15 U.S.C. 637(d)(2) and (3)).

_ (15)(1) 52.219-9, Small Business Subcontracting
Plan (JAN 2011) (15 U.S.C. 637(d)(4)).

__ (ii) Alternate I (OcT 2001) 0f 52.219-9.
__ (iii) Alternate IT (OcT 2001) of 52.219-9.
___(iv) Alternate III (JuL 2010) of 52.219-9.
~(16) 52.219-13, Notice of Set-Aside of Orders
(Nov 2011)(15 U.S.C. 644(r)).

~(17) 52.219-14, Limitations on Subcontracting
(Nov 2011) (15 U.S.C. 637(a)(14)).

~ (18) 52.219-16, Liquidated Damages—Subcon-
tracting Plan (JAN 1999) (15 U.S.C. 637(d)(4)(F)(i)).

_ (19)(1) 52.219-23, Notice of Price Evaluation
Adjustment for Small Disadvantaged Business Concerns
(OcT 2008) (10 U.S.C. 2323) (if the offeror elects to waive
the adjustment, it shall so indicate in its offer).

(i) Alternate I (JUNE 2003) of 52.219-23.

_ (20) 52.219-25, Small Disadvantaged Business
Participation Program—Disadvantaged Status and Reporting
(DEC 2010) (Pub. L. 103-355, section 7102, and
10 U.S.C. 2323).

_ (21) 52.219-26, Small Disadvantaged Business
Participation Program— Incentive Subcontracting
(OcT 2000) (Pub. L. 103-355, section 7102, and
10 U.S.C. 2323).

~(22)52.219-27, Notice of Service-Disabled Veteran-
Owned Small Business Set-Aside (Nov 2011) (15 U.S.C. 657

D).
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52.212-5

FEDERAL ACQUISITION REGULATION

~ (23) 52.219-28, Post Award Small Business
Program Rerepresentation (APR 2009) (15 U.S.C. 632(a)(2)).

_(24) 52.219-29, Notice of Set-Aside for Economi-
cally Disadvantaged Women-Owned Small Business
(EDWOSB) Concerns (APR 2012) (15 U.S.C. 637(m)).

_(25) 52.219-30, Notice of Set-Aside for Women-
Owned Small Business (WOSB) Concerns Eligible Under the
WOSB Program (APR 2012) (15 U.S.C. 637(m)).

__ (26) 52.222-3, Convict Labor (JUNE 2003)
(E.O. 11755).

_(27) 52.222-19, Child Labor—Cooperation with
Authorities and Remedies (MAR 2012) (E.O. 13126).

_(28) 52.222-21, Prohibition of Segregated Facilities
(FEB 1999).

_ (29) 52.222-26, Equal Opportunity (MAR 2007)
(E.O. 11246).

~ (30) 52.222-35, Equal Opportunity for Veterans
(SEP 2010)(38 U.S.C. 4212).

_(31) 52.222-36, Affirmative Action for Workers
with Disabilities (OCT 2010) (29 U.S.C. 793).

_(32) 52.222-37, Employment Reports on Veterans
(SEP 2010) (38 U.S.C. 4212).

_(33) 52.222-40, Notification of Employee Rights
Under the National Labor Relations Act (DEC 2010) (E.O.
13496).

_(34)52.222-54, Employment Eligibility Verification
(JAN 2009). (Executive Order 12989). (Not applicable to the
acquisition of commercially available off-the-shelf items or
certain other types of commercial items as prescribed in
22.1803.)

_(35)(1) 52.223-9, Estimate of Percentage of Recov-
ered Material Content for EPA-Designated Items
(MAY 2008) (42 U.S.C. 6962(c)(3)(A)(ii)). (Not applicable
to the acquisition of commercially available off-the-shelf
items.)

(i) AlternateI (MAY 2008) of 52.223-9
(42 U.S.C. 6962(i)(2)(C)). (Not applicable to the acquisition
of commercially available off-the-shelf items.)
_ (36) 52.223-15, Energy Efficiency in Energy-
Consuming Products (DEC 2007) (42 U.S.C. 8259b).

__(37)(1) 52.223-16, IEEE 1680 Standard for the
Environmental Assessment of Personal Computer Products
(DEC 2007) (E.O. 13423).

__ (ii) Alternate I (DEC 2007) of 52.223-16.
_(38) 52.223-18, Encouraging Contractor Policies to
Ban Text Messaging While Driving (AUG 2011) (E.O.
13513).
__(39) 52.225-1, Buy American Act—Supplies
(FEB 2009) (41 U.S.C. 10a-10d).

_ (40)(1)52.225-3, Buy American Act—Free Trade
Agreements—Israeli Trade Act (MAR2012) (41 U.S.C.
chapter 83, 19 U.S.C. 3301 note, 19 U.S.C. 2112 note, 19
U.S.C. 3805 note, 19 U.S.C. 4001 note, Pub. L. 103-182,

52.2-40

Pub. L. 108-77, 108-78, 108-286, 108-302, 109-53, 109-169,
109-283, 110-138, and Pub. L. 112-41).
_ (ii) Alternate I (MAR 2012) of 52.225-3.
_ (iii) Alternate I (MAR 2012) of 52.225-3.
_(iv) Alternate III (MAR 2012) of 52.225-3.

_ (41) 52.225-5, Trade Agreements (MAR 2012)
(19 U.S.C. 2501, et seq., 19 U.S.C. 3301 note).

_ (42) 52.225-13, Restrictions on Certain Foreign
Purchases (JUNE 2008) (E.O.’s, proclamations, and statutes
administered by the Office of Foreign Assets Control of the
Department of the Treasury).

_ (43)52.226-4, Notice of Disaster or Emergency Area
Set-Aside (Nov 2007) (42 U.S.C. 5150).

_ (44) 52.226-5, Restrictions on Subcontracting
Outside Disaster or Emergency Area (Nov 2007) (42 U.S.C.
5150).

_(45) 52.232-29, Terms for Financing of Purchases of
Commercial Items (FEB 2002) (41 U.S.C. 255(%),
10 U.S.C. 2307(f)).

_ (46) 52.232-30, Installment Payments for
Commercial Items (OcT 1995) (41 U.S.C. 255(1),
10 U.S.C. 2307()).

_(47) 52.232-33, Payment by Electronic Funds
Transfer—Central Contractor Registration (OCT 2003)
(31 U.S.C. 3332).

_ (48) 52.232-34, Payment by Electronic Funds
Transfer—Other than Central Contractor Registration
(MAY 1999) (31 U.S.C. 3332).

_(49) 52.232-36, Payment by Third Party (FEB 2010)
(31 U.S.C. 3332).

_(50) 52.239-1, Privacy or Security Safeguards
(AUG 1996) (5 U.S.C. 552a).

~(51)(1) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (FEB 2006)
(46 U.S.C. Appx. 1241(b) and 10 U.S.C. 2631).
__ (ii) Alternate I (Apr 2003) of 52.247-64.

(c) The Contractor shall comply with the FAR clauses in
this paragraph (c), applicable to commercial services, that the
Contracting Officer has indicated as being incorporated in this
contract by reference to implement provisions of law or Exec-
utive orders applicable to acquisitions of commercial items:
[Contracting Officer check as appropriate.]

(1) 52.222-41, Service Contract Act of 1965
(Nov 2007) (41 U.S.C. 351, et seq.).

_ (2) 52.222-42, Statement of Equivalent Rates for
Federal  Hires (MAY 1989) (29 U.S.C.206  and
41 U.S.C. 351, et seq.).

_(3)52.222-43, Fair Labor Standards Act and Service
Contract Act—Price Adjustment (Multiple Year and Option
Contracts) (SEP2009) (29 U.S.C.206 and 41 U.S.C. 351,
et seq.).

_(4)52.222-44, Fair Labor Standards Act and Service
Contract Act—Price Adjustment (SEP 2009) (29 U.S.C. 206
and 41 U.S.C. 351, et seq.).
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SUBPART 52.2—TEXT OF PROVISIONS AND CLAUSES

52.219-1

SMALL BUSINESS PROGRAM REPRESENTATIONS
(APR 2012)

(a)(1) The North American Industry Classification System
(NAICS) code for this acquisition is
[insert NAICS code].

(2) The small business size standard is
[insert size standard].

(3) The small business size standard for a concern which
submits an offer in its own name, other than on a construction
or service contract, but which proposes to furnish a product
which it did not itself manufacture, is 500 employees.

(b) Representations.(1) The offeror represents as part of its
offer that it (A is, A is not a small business concern.

(2) [Complete only if the offeror represented itself as a
small business concern in paragraph (b)(1) of this provision.]
The offeror represents, for general statistical purposes, that it
[ is, 1 is not, a small disadvantaged business concern as
defined in 13 CFR 124.1002.

(3) [Complete only if the offeror represented itself as a
small business concern in paragraph (b)(1) of this provision.]
The offeror represents as part of its offer that it (4 is,d is not
a women-owned small business concern.

(4) Women-owned small business (WOSB) concern
eligible under the WOSB Program. [Complete only if the off-
eror represented itself as a women-owned small business con-
cern in paragraph (b)(3) of this provision.] The offeror
represents as part of its offer that—

(1) It A is,d is not a WOSB concern eligible under
the WOSB Program, has provided all the required documents
to the WOSB Repository, and no change in circumstances or
adverse decisions have been issued that affects its eligibility;
and

(i1) It A is, (A not a joint venture that complies with
the requirements of 13 CFR part 127, and the representation
in paragraph (b)(4)(i) of this provision is accurate for each
WOSB concern eligible under the WOSB Program participat-
ing in the joint venture. [The offeror shall enter the name or
names of the WOSB concern eligible under the WOSB Pro-
gram and other small businesses that are participating in the
joint venture: .] Each WOSB concern eligible
under the WOSB Program participating in the joint venture
shall submit a separate signed copy of the WOSB representa-
tion.

(5) Economically disadvantaged women-owned small
business (EDWOSB) concern. [Complete only if the offeror
represented itself as a women-owned small business concern
eligible under the WOSB Program in (b)(4) of this provision.]
The offeror represents as part of its offer that—

(1) It A is, A is not an EDWOSB concern eligible
under the WOSB Program, has provided all the required doc-
uments to the WOSB Repository, and no change in circum-
stances or adverse decisions have been issued that affects its
eligibility; and

(i) It A is, 4 is not a joint venture that complies
with the requirements of 13 CFR part 127, and the represen-
tation in paragraph (b)(5)(i) of this provision is accurate for
each EDWOSB concern participating in the joint venture.
[The offeror shall enter the name or names of the EDWOSB
concern and other small businesses that are participating in
the joint venture: .] Each EDWOSB concern par-
ticipating in the joint venture shall submit a separate signed
copy of the EDWOSB representation.

(6) [Complete only if the offeror represented itself as a
small business concern in paragraph (b)(1) of this provision.]
The offeror represents as part of its offer that it 4 is,[d is not
a veteran-owned small business concern.

(7) [Complete only if the offeror represented itself as a
veteran-owned small business concern in paragraph (b)(6) of
this provision.] The offeror represents as part of its offer that
it (d is, [d is not a service-disabled veteran-owned small busi-
ness concern.

(8) [Complete only if the offeror represented itself as a
small business concern in paragraph (b)(1) of this provision.]
The offeror represents, as part of its offer, that—

(1) It is,d is not a HUBZone small business con-
cern listed, on the date of this representation, on the List of
Qualified HUBZone Small Business Concerns maintained by
the Small Business Administration, and no material changes
in ownership and control, principal office, or HUBZone
employee percentage have occurred since it was certified in
accordance with 13 CFR Part 126; and

(i) It A is, A is not a HUBZone joint venture that
complies with the requirements of 13 CFR Part 126, and the
representation in paragraph (b)(8)(i) of this provision is accu-
rate for each HUBZone small business concern participating
in the HUBZone joint venture. [The offeror shall enter the
names of each of the HUBZone small business concerns par-
ticipating in the HUBZone joint venture: .] Each
HUBZone small business concern participating in the HUB-
Zone joint venture shall submit a separate signed copy of the
HUBZone representation.

(c) Definitions. As used in this provision—

“Economically disadvantaged women-owned small busi-
ness (EDWOSB) concern” means a small business concern
that is at least 51 percent directly and unconditionally owned
by, and the management and daily business operations of
which are controlled by, one or more women who are citizens
of the United States and who are economically disadvantaged
in accordance with 13 CFR part 127. It automatically qualifies
as a women-owned small business concern eligible under the
WOSB Program.

“Service-disabled
concern”—

(1) Means a small business concern—

(1) Not less than 51 percent of which is owned by one
or more service-disabled veterans or, in the case of any pub-
licly owned business, not less than 51 percent of the stock of
which is owned by one or more service-disabled veterans; and

veteran-owned  small  business

52.2-89
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(i1) The management and daily business operations
of which are controlled by one or more service-disabled vet-
erans or, in the case of a service-disabled veteran with perma-
nent and severe disability, the spouse or permanent caregiver
of such veteran.

(2) “Service-disabled veteran” means a veteran, as
defined in 38 U.S.C. 101(2), with a disability that is service-
connected, as defined in 38 U.S.C. 101(16).

“Small business concern” means a concern, including its
affiliates, that is independently owned and operated, not dom-
inant in the field of operation in which it is bidding on Gov-
ernment contracts, and qualified as a small business under the
criteria in 13 CFR Part 121 and the size standard in
paragraph (a) of this provision.

“Veteran-owned small business concern” means a small
business concern—

(1) Not less than 51 percent of which is owned by one
or more veterans (as defined at 38 U.S.C. 101(2)) or, in the
case of any publicly owned business, not less than 51 percent
of the stock of which is owned by one or more veterans; and

(2) The management and daily business operations of
which are controlled by one or more veterans.

“Women-owned small business concern” means a small
business concern—

(1) That is at least 51 percent owned by one or more
women,; or, in the case of any publicly owned business, at least
51 percent of the stock of which is owned by one or more
women; and

(2) Whose management and daily business operations
are controlled by one or more women.

“Women-owned small business (WOSB) concern eligible
under the WOSB Program” (in accordance with 13 CFR part
127), means a small business concern that is at least 51 percent
directly and unconditionally owned by, and the management
and daily business operations of which are controlled by, one
or more women who are citizens of the United States.

(d) Notice. (1) If this solicitation is for supplies and has
been set aside, in whole or in part, for small business concerns,
then the clause in this solicitation providing notice of the set-
aside contains restrictions on the source of the end items to be
furnished.

(2) Under 15 U.S.C. 645(d), any person who misrepre-
sents a firm’s status as a business concern that is small, HUB-
Zone small, small disadvantaged, service-disabled veteran-
owned small, economically disadvantaged women-owned
small, or women-owned small eligible under the WOSB Pro-
gram in order to obtain a contract to be awarded under the
preference programs established pursuant to section 8, 9, 15,
31, and 36 of the Small Business Act or any other provision
of Federal law that specifically references section 8(d) for a
definition of program eligibility, shall—

52.2-90

(1) Be punished by imposition of fine, imprisonment,
or both;

(i1) Be subject to administrative remedies, including
suspension and debarment; and

(ii1) Be ineligible for participation in programs con-
ducted under the authority of the Act.

(End of provision)

Alternate I (APR 2011). As prescribed in 19.309(a)(2), add
the following paragraph (b)(9) to the basic provision:

(9) [Complete if offeror represented itself as disadvan-
taged in paragraph (b)(2) of this provision.] The offeror shall
check the category in which its ownership falls:

Black American.

Hispanic American.

Native American (American Indians, Eskimos,
Aleuts, or Native Hawaiians).

Asian-Pacific American (persons with origins from
Burma, Thailand, Malaysia, Indonesia, Singapore, Brunei,
Japan, China, Taiwan, Laos, Cambodia (Kampuchea), Vietnam,
Korea, The Philippines, U.S. Trust Territory of the Pacific
Islands (Republic of Palau), Republic of the Marshall Islands,
Federated States of Micronesia, the Commonwealth of the
Northern Mariana Islands, Guam, Samoa, Macao, Hong Kong,
Fiji, Tonga, Kiribati, Tuvalu, or Nauru).

Subcontinent Asian (Asian-Indian) American (per-
sons with origins from India, Pakistan, Bangladesh, Sri Lanka,
Bhutan, the Maldives Islands, or Nepal).

Individual/concern, other than one of the preceding.

52.219-2 Equal Low Bids.
As prescribed in 19.309(c), insert the following provision: |

EQUAL Low BIDS (OCT 1995)

(a) This provision applies to small business concerns only.

(b) The bidder’s status as a labor surplus area (LSA) con-
cern may affect entitlement to award in case of tie bids. If the
bidder wishes to be considered for this priority, the bidder
must identify, in the following space, the LSA in which the
costs to be incurred on account of manufacturing or produc-
tion (by the bidder or the first-tier subcontractors) amount to
more than 50 percent of the contract price.

(c) Failure to identify the labor surplus areas as specified
in paragraph (b) of this provision will preclude the bidder
from receiving priority consideration. If the bidder is awarded
a contract as a result of receiving priority consideration under
this provision and would not have otherwise received award,
the bidder shall perform the contract or cause the contract to
be performed in accordance with the obligations of an LSA
concern.

(End of provision)
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NOTICE OF SET-ASIDE FOR ECONOMICALLY
DISADVANTAGED WOMEN-OWNED SMALL BUSINESS
CONCERNS (APR 2012)

(a) Definitions. “Economically disadvantaged women-
owned small business (EDWOSB) concern” means—

A small business concern that is at least 51 percent directly
and unconditionally owned by, and the management and daily
business operations of which are controlled by, one or more
women who are citizens of the United States and who are eco-
nomically disadvantaged in accordance with 13 CFR part 127.
It automatically qualifies as a women-owned small business
(WOSB) concern eligible under the WOSB Program.

“WOSB Program Repository” means a secure, Web-based
application that collects, stores, and disseminates documents
to the contracting community and SBA, which verify the eli-
gibility of a business concern for a contract to be awarded
under the WOSB Program.

(b) Applicability. This clause applies only to—

(1) Contracts that have been set aside or reserved for
EDWOSB concerns;

(2) Part or parts of a multiple-award contract that have
been set aside for EDWOSB concerns; and

(3) Orders set aside for EDWOSB concerns under mul-
tiple-award contracts as described in 8.405-5 and
16.505(b)(2)(1)(F).

(¢) General. (1) Offers are solicited only from EDWOSB
concerns. Offers received from concerns that are not
EDWOSB concerns will not be considered.

(2) Any award resulting from this solicitation will be
made to an EDWOSB concern.

(3) The contracting officer will ensure that the apparent
successful offeror has provided all required documents to the
WOSB Program Repository. The contract will not be awarded
until all required documents are received.

(d) Agreement. An EDWOSB concern agrees that in the
performance of the contract for—

(1) Services (except construction), the concern will per-
form at least 50 percent of the cost of the contract incurred for
personnel with its own employees;

(2) Supplies or products (other than procurement from
anon-manufacturer in such supplies or products), the concern
will perform at least 50 percent of the cost of manufacturing
the supplies or products (not including the costs of materials);

(3) General construction, the concern will perform at
least 15 percent of the cost of the contract with its own
employees (not including the costs of materials); and

(4) Construction by special trade contractors, the con-
cern will perform at least 25 percent of the cost of the contract
with its own employees (not including the cost of materials).

(e) Joint Venture. A joint venture may be considered an
EDWOSB concern if—

(1) It meets the applicable size standard corresponding
to the NAICS code assigned to the contract, unless an excep-
tion to affiliation applies pursuant to 13 CFR 121.103(h)(3);

(2) The EDWOSB participant of the joint venture is des-
ignated in the Central Contractor Registration (CCR) database
and the Online Representations and Certifications Applica-
tion (ORCA) as an EDWOSB concern;

(3) The parties to the joint venture have entered into a
written joint venture agreement that contains provisions—

(1) Setting forth the purpose of the joint venture;

(i) Designating an EDWOSB concern as the man-
aging venturer of the joint venture, and an employee of the
managing venturer as the project manager responsible for the
performance of the contract;

(ii1) Stating that not less than 51 percent of the net
profits earned by the joint venture will be distributed to the
EDWOSB;

(iv) Specifying the responsibilities of the parties with
regard to contract performance, sources of labor, and negoti-
ation of the EDWOSB contract; and

(v) Requiring the final original records be retained
by the managing venturer upon completion of the EDWOSB
contract performed by the joint venture.

(4) The joint venture performs the applicable percent-
age of work required in accordance with paragraph (d) above;
and

(5) The procuring activity executes the contract in the
name of the EDWOSB or joint venture.

(f) Nonmanufacturer. An EDWOSB concern that is a non-
manufacturer, as defined in 13 CFR 121.406(b) or 19.102(f),
may submit an offer on an EDWOSB requirement with a
NAICS code for supplies, if it meets the requirements under
the non-manufacturer rule set forth in those regulations.

(End of clause)

52.219-30 Notice of Set-Aside for Women-Owned Small
Business Concerns Eligible Under the Women-Owned
Small Business Program.

As prescribed in 19.1506, insert the following clause:

NOTICE OF SET-ASIDE FOR WOMEN-OWNED SMALL
BUSINESS CONCERNS ELIGIBLE UNDER THE WOMEN-
OWNED SMALL BUSINESS PROGRAM (APR 2012)

(a) Definitions. “Women-owned small business (WOSB)
concern eligible under the WOSB Program” (in accordance
with 13 CFR 127), means a small business concern that is at
least 51 percent directly and unconditionally owned by, and
the management and daily business operations of which are
controlled by, one or more women who are citizens of the
United States.

“WOSB Program Repository” means a secure, Web-based
application that collects, stores, and disseminates documents
to the contracting community and SBA, which verify the eli-

52.2-104.1
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gibility of a business concern for a contract to be awarded
under the WOSB Program.

(b) Applicability. This clause applies only to—

(1) Contracts that have been set aside or reserved for
WOSB concerns eligible under the WOSB Program;

(2) Part or parts of a multiple-award contract that have
been set aside for WOSB concerns eligible under the WOSB
Program; and

(3) Orders set aside for WOSB concerns eligible under
the WOSB Program, under multiple-award contracts as
described in8.405-5 and 16.505(b)(2)()(F).

(c) General. (1) Offers are solicited only from WOSB con-
cerns eligible under the WOSB Program. Offers received
from concerns that are not WOSB concerns eligible under the
WOSB program shall not be considered.

(2) Any award resulting from this solicitation will be
made to a WOSB concern eligible under the WOSB Program.

(3) The Contracting Officer will ensure that the appar-
ent successful offeror has provided the required documents to
the WOSB Program Repository. The contract shall not be
awarded until all required documents are received.

(d) Agreement. A WOSB concern eligible under the
WOSB Program agrees that in the performance of the contract
for—

(1) Services (except construction), the concern will per-
form at least 50 percent of the cost of the contract incurred for
personnel with its own employees;

(2) Supplies or products (other than procurement from
anon-manufacturer in such supplies or products), the concern
will perform at least 50 percent of the cost of manufacturing
the supplies or products (not including the costs of materials);

(3) General construction, the concern will perform at
least 15 percent of the cost of the contract with its own
employees (not including the costs of materials); and

(4) Construction by special trade contractors, the con-
cern will perform at least 25 percent of the cost of the contract
with its own employees (not including cost of materials).

(e) Joint Venture. A joint venture may be considered a
WOSB concern eligible under the WOSB Program if—

52.2-104.2

(1) It meets the applicable size standard corresponding
to the NAICS code assigned to the contract, unless an excep-
tion to affiliation applies pursuant to 13 CFR 121.103(h)(3);

(2) The WOSB participant of the joint venture is desig-
nated in the Central Contractor Registration (CCR) database
and the Online Representations and Certifications Applica-
tion (ORCA) as a WOSB concern;

(3) The parties to the joint venture have entered into a
written joint venture agreement that contains provisions—

(1) Setting forth the purpose of the joint venture;

(i1) Designating a WOSB concern eligible under the
WOSB Program as the managing venturer of the joint venture,
and an employee of the managing venturer as the project man-
ager responsible for the performance of the contract;

(ii1) Stating that not less than 51 percent of the net
profits earned by the joint venture will be distributed to the
WOSB;

(iv) Specifying the responsibilities of the parties with
regard to contract performance, sources of labor, and negoti-
ation of the WOSB contract; and

(v) Requiring the final original records be retained
by the managing venturer upon completion of the WOSB con-
tract performed by the joint venture.

(4) The joint venture must perform the applicable per-
centage of work required in accordance with paragraph (d)
above; and

(5) The procuring activity executes the contract in the
name of the WOSB concern eligible under the WOSB Pro-
gram or joint venture.

(f) Nonmanufacturer. A WOSB concern eligible under the
WOSB Program that is a non-manufacturer, as defined in 13
CFR 121.406(b) or 19.102(f), may submit an offer on a
WOSB requirement with a NAICS code for supplies, if it
meets the requirements under the non-manufacturer rule set
forth in those regulations.

(End of clause)

52.220 [Reserved]

52.221 [Reserved]



SUBPART 52.2—TEXT OF PROVISIONS AND CLAUSES

52.232-12

(j) Information and access to records. The Contractor shall
furnish to the administering office (1) monthly or at other inter-
vals as required, signed or certified balance sheets and profitand
loss statements, and, (2) if requested, other information con-
cerning the operation of the contractor's business. The Contrac-
tor shall provide the authorized Government representatives
proper facilities for inspection of the Contractor's books,
records, and accounts.

(k) Other security. The terms of this contract are consid-
ered to provide adequate security to the Government for
advance payments; however, if the administering office consid-
ers the security inadequate, the Contractor shall furnish addi-
tional security satisfactory to the administering office, to the
extent that the security is available.

(1) Representations. The Contractor represents the
following:

(1) The balance sheet, the profit and loss statement, and
any other supporting financial statements furnished to the
administering office fairly reflect the financial condition of the
Contractor at the date shown or the period covered, and there
has been no subsequent materially adverse change in the finan-
cial condition of the Contractor.

(2) No litigation or proceedings are presently pending or
threatened against the Contractor, except as shown in the finan-
cial statements.

(3) The Contractor has disclosed all contingent liabili-
ties, except for liability resulting from the renegotiation of
defense production contracts, in the financial statements fur-
nished to the administering office.

(4) None of the terms in this clause conflict with the
authority under which the Contractor is doing business or with
the provision of any existing indenture or agreement of the
Contractor.

(5) The Contractor has the power to enter into this con-
tract and accept advance payments, and has taken all necessary
action to authorize the acceptance under the terms of this
contract.

(6) The assets of the Contractor are not subject to any
lien or encumbrance of any character except for current taxes
not delinquent, and except as shown in the financial statements
furnished by the Contractor. There is no current assignment of
claims under any contract affected by these advance payment
provisions.

(7) All information furnished by the Contractor to the
administering office in connection with each request for
advance payments is true and correct.

(8) These representations shall be continuing and shall
be considered to have been repeated by the submission of each
invoice for advance payments.

(m) Covenants. To the extent the Government considers it
necessary while any advance payments made under this con-
tract remain outstanding, the Contractor, without the prior writ-
ten consent of the administering office, shall not—

(1) Mortgage, pledge, or otherwise encumber or allow
to be encumbered, any of the assets of the Contractor now
owned or subsequently acquired, or permit any preexisting

mortgages, liens, or other encumbrances to remain on or attach
to any assets of the Contractor which are allocated to perform-
ing this contract and with respect to which the Government has
a lien under this contract;

(2) Sell, assign, transfer, or otherwise dispose of
accounts receivable, notes, or claims for money due or to
become due;

(3) Declare or pay any dividends, except dividends pay-
able in stock of the corporation, or make any other distribution
on account of any shares of its capital stock, or purchase,
redeem, or otherwise acquire for value any of its stock, except
as required by sinking fund or redemption arrangements
reported to the administering office incident to the establish-
ment of these advance payment provisions;

(4) Sell, convey, or lease all or a substantial part of its
assets;

(5) Acquire for value the stock or other securities of any
corporation, municipality, or Governmental authority, except
direct obligations of the United States;

(6) Make any advance or loan or incur any liability as
guarantor, surety, or accommodation endorser for any party;

(7) Permit a writ of attachment or any similar process to
be issued against its property without getting a release or bond-
ing the property within 30 days after the entry of the writ of
attachment or other process;

(8) Pay any remuneration in any form to its directors,
officers, or key employees higher than rates provided in existing
agreements of which notice has been given to the administering
office, accrue excess remuneration without first obtaining an
agreement subordinating it to all claims of the Government, or
employ any person at a rate of compensation over $
a year;

(9) Change substantially the management, ownership,
or control of the corporation;

(10) Merge or consolidate with any other firm or corpo-
ration, change the type of business, or engage in any transaction
outside the ordinary course of the Contractor’s business as pres-
ently conducted;

(11) Deposit any of its funds except in a bank or trust
company insured by the Federal Deposit Insurance Corporation
or a credit union insured by the National Credit Union
Administration;

(12) Create or incur indebtedness for advances, other
than advances to be made under the terms of this contract, or for
borrowings;

(13) Make or covenant for capital expenditures exceed-
ing $ in total;

(14) Permit its net current assets, computed in accor-
dance with generally accepted accounting principles, to become
less than § ; or

(15) Make any payments on account of the obligations
listed below, except in the manner and to the extent provided in
this contract:

[List the pertinent obligations]

52.2-209
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52.232-13 Notice of Progress Payments.

As prescribed in 32.502-3(a), insert the following provi-
sion in invitations for bids and requests for proposals that
include a Progress Payments clause:

NOTICE OF PROGRESS PAYMENTS (APR 1984)

The need for customary progress payments conforming to
the regulations in Subpart 32.5 of the Federal Acquisition
Regulation (FAR) will not be considered as a handicap or
adverse factor in the award of the contract. The Progress Pay-
ments clause included in this solicitation will be included in
any resulting contract, modified or altered if necessary in
accordance with subsection 52.232-16 and its Alternate I of
the FAR. Even though the clause is included in the contract,
the clause shall be inoperative during any time the contrac-
tor’s accounting system and controls are determined by the
Government to be inadequate for segregation and accumula-
tion of contract costs.

(End of provision)

52.232-14 Notice of Availability of Progress Payments

Exclusively for Small Business Concerns.

As prescribed in 32.502-3(b)(2), insert the following pro-
vision in invitations for bids if it is anticipated that (a) both
small business concerns and others may submit bids in
response to the same invitation and (b) only the small business
bidders would need progress payments:

NOTICE OF AVAILABILITY OF PROGRESS PAYMENTS
EXCLUSIVELY FOR SMALL BUSINESS CONCERNS
(APR 1984)

The Progress Payments clause will be available only to
small business concerns. Any bid conditioned upon inclusion
of a progress payment clause in the resulting contract will be
rejected as nonresponsive if the bidder is not a small business
concern.

(End of provision)

52.232-15 Progress Payments Not Included.

As prescribed in 32.502-3(c), insert the following provi-
sion in invitations for bids if the solicitation will not contain
one of the provisions prescribed in 32.502-3(a) and (b):

PROGRESS PAYMENTS NOT INCLUDED (APR 1984)

A progress payments clause is not included in this solici-
tation, and will not be added to the resulting contract at the
time of award. Bids conditioned upon inclusion of a progress
payment clause in the resulting contract will be rejected as
nonresponsive.

(End of provision)

52.2-210

52.232-16 Progress Payments.
As prescribed in 32.502-4(a), insert the following clause:

PROGRESS PAYMENTS (APR 2012)

The Government will make progress payments to the Con-
tractor when requested as work progresses, but not more fre-
quently than monthly, in amounts of $2,500 or more approved
by the Contracting Officer, under the following conditions:

(a) Computation of amounts. (1) Unless the Contractor
requests a smaller amount, the Government will compute each
progress payment as 80 percent of the Contractor’s total costs
incurred under this contract whether or not actually paid, plus
financing payments to subcontractors (see paragraph (j) of
this clause), less the sum of all previous progress payments
made by the Government under this contract. The Contracting
Officer will consider cost of money that would be allowable
under FAR 31.205-10 as an incurred cost for progress pay-
ment purposes.

(2) The amount of financing and other payments for
supplies and services purchased directly for the contract are
limited to the amounts that have been paid by cash, check, or
other forms of payment, or that are determined due and will
be paid to subcontractors—

(1) In accordance with the terms and conditions of a
subcontract or invoice; and
(i1) Ordinarily within 30 days of the submission of
the Contractor’s payment request to the Government.
(3) The Government will exclude accrued costs of Con-
tractor contributions under employee pension plans until actu-
ally paid unless—

(i) The Contractor’s practice is to make contributions
to the retirement fund quarterly or more frequently; and

(i1) The contribution does not remain unpaid 30 days
after the end of the applicable quarter or shorter payment
period (any contribution remaining unpaid shall be excluded
from the Contractor’s total costs for progress payments until
paid).

(4) The Contractor shall not include the following in

total costs for progress payment purposes in paragraph (a)(1)
of this clause:

(1) Costs that are not reasonable, allocable to this
contract, and consistent with sound and generally accepted
accounting principles and practices.

(i1) Costs incurred by subcontractors or suppliers.

(iii)) Costs ordinarily capitalized and subject to
depreciation or amortization except for the properly depreci-
ated or amortized portion of such costs.

(iv) Payments made or amounts payable to subcon-
tractors or suppliers, except for—
(A) Completed work, including partial deliveries,
to which the Contractor has acquired title; and
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(B) Work under cost-reimbursement or time-and-
material subcontracts to which the Contractor has acquired
title.

(5) The amount of unliquidated progress payments may
exceed neither (i) the progress payments made against incom-
plete work (including allowable unliquidated progress pay-
ments to subcontractors) nor (ii) the value, for progress
payment purposes, of the incomplete work. Incomplete work
shall be considered to be the supplies and services required by
this contract, for which delivery and invoicing by the Contrac-
tor and acceptance by the Government are incomplete.

(6) The total amount of progress payments shall not
exceed 80 percent of the total contract price.

(7) If a progress payment or the unliquidated progress
payments exceed the amounts permitted by paragraphs (a)(4)
or (a)(5) of this clause, the Contractor shall repay the amount
of such excess to the Government on demand.

(8) Notwithstanding any other terms of the contract, the
Contractor agrees not to request progress payments in dollar
amounts of less than $2,500. The Contracting Officer may
make exceptions.

(9) The costs applicable to items delivered, invoiced,
and accepted shall not include costs in excess of the contract
price of the items.

(b) Liquidation. Except as provided in the Termination for
Convenience of the Government clause, all progress pay-
ments shall be liquidated by deducting from any payment
under this contract, other than advance or progress payments,
the unliquidated progress payments, or 80 percent of the
amount invoiced, whichever is less. The Contractor shall
repay to the Government any amounts required by a retroac-
tive price reduction, after computing liquidations and pay-
ments on past invoices at the reduced prices and adjusting the
unliquidated progress payments accordingly. The Govern-
ment reserves the right to unilaterally change from the ordi-
nary liquidation rate to an alternate rate when deemed
appropriate for proper contract financing.

(¢) Reduction or suspension. The Contracting Officer may
reduce or suspend progress payments, increase the rate of lig-
uidation, or take a combination of these actions, after finding
on substantial evidence any of the following conditions:

(1) The Contractor failed to comply with any material
requirement of this contract (which includes paragraphs (f)
and (g) of this clause).

(2) Performance of this contract is endangered by the
Contractor’s—

(i) Failure to make progress; or
(i1) Unsatisfactory financial condition.

(3) Inventory allocated to this contract substantially
exceeds reasonable requirements.

(4) The Contractor is delinquent in payment of the costs
of performing this contract in the ordinary course of business.

(5) The fair value of the undelivered work is less than
the amount of unliquidated progress payments for that work.
(6) The Contractor is realizing less profit than that
reflected in the establishment of any alternate liquidation rate
in paragraph (b) of this clause, and that rate is less than the
progress payment rate stated in paragraph (a)(1) of this clause.
(d) Title. (1) Titleto the property described in this
paragraph (d) shall vest in the Government. Vestiture shall be
immediately upon the date of this contract, for property
acquired or produced before that date. Otherwise, vestiture
shall occur when the property is or should have been allocable
or properly chargeable to this contract.

(2) “Property,” as used in this clause, includes all of the
below-described items acquired or produced by the Contrac-
tor that are or should be allocable or properly chargeable to
this contract under sound and generally accepted accounting
principles and practices.

(i) Parts, materials, inventories, and work in process;

(i) Special tooling and special test equipment to
which the Government is to acquire title;

(iii)) Nondurable (i.e., noncapital) tools, jigs, dies,
fixtures, molds, patterns, taps, gauges, test equipment, and
other similar manufacturing aids, title to which would not be
obtained as special tooling under paragraph (d)(2)(ii) of this
clause; and

(iv) Drawings and technical data, to the extent the
Contractor or subcontractors are required to deliver them to
the Government by other clauses of this contract.

(3) Although title to property is in the Government
under this clause, other applicable clauses of this contract;
e.g., the termination clauses, shall determine the handling and
disposition of the property.

(4) The Contractor may sell any scrap resulting from
production under this contract without requesting the Con-
tracting Officer’s approval, but the proceeds shall be credited
against the costs of performance.

(5) To acquire for its own use or dispose of property to
which title is vested in the Government under this clause, the
Contractor must obtain the Contracting Officer’s advance
approval of the action and the terms. The Contractor shall
(i) exclude the allocable costs of the property from the costs
of contract performance, and (ii) repay to the Government any
amount of unliquidated progress payments allocable to the
property. Repayment may be by cash or credit memorandum.

(6) When the Contractor completes all of the obliga-
tions under this contract, including liquidation of all progress
payments, title shall vest in the Contractor for all property (or
the proceeds thereof) not—

(i) Delivered to, and accepted by, the Government
under this contract; or

(i) Incorporated in supplies delivered to, and
accepted by, the Government under this contract and to which
title is vested in the Government under this clause.
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(7) The terms of this contract concerning liability for
Government-furnished property shall not apply to property to
which the Government acquired title solely under this clause.

(e) Risk of loss. Before delivery to and acceptance by the
Government, the Contractor shall bear the risk of loss for
property, the title to which vests in the Government under this
clause, except to the extent the Government expressly
assumes the risk. The Contractor shall repay the Government
an amount equal to the unliquidated progress payments that
are based on costs allocable to property that is lost (see
45.101).

(f) Control of costs and property. The Contractor shall
maintain an accounting system and controls adequate for the
proper administration of this clause.

(g) Reports, forms, and access to records. (1) The Con-
tractor shall promptly furnish reports, certificates, financial
statements, and other pertinent information (including esti-
mates to complete) reasonably requested by the Contracting
Officer for the administration of this clause. Also, the Con-
tractor shall give the Government reasonable opportunity to
examine and verify the Contractor’s books, records, and
accounts.

(2) The Contractor shall furnish estimates to complete
that have been developed or updated within six months of the
date of the progress payment request. The estimates to com-
plete shall represent the Contractor’s best estimate of total
costs to complete all remaining contract work required under
the contract. The estimates shall include sufficient detail to
permit Government verification.

(3) Each Contractor request for progress payment shall:

(i) Be submitted on Standard Form 1443, Contrac-
tor’s Request for Progress Payment, or the electronic equiva-
lent as required by agency regulations, in accordance with the
form instructions and the contract terms; and

(i1) Include any additional supporting documentation
requested by the Contracting Officer.

(h) Special terms regarding default. If this contract is ter-
minated under the Default clause, (i) the Contractor shall, on
demand, repay to the Government the amount of unliquidated
progress payments and (ii) title shall vest in the Contractor, on
full liquidation of progress payments, for all property for
which the Government elects not to require delivery under the
Default clause. The Government shall be liable for no pay-
ment except as provided by the Default clause.

(i) Reservations of rights. (1) No payment or vesting of
title under this clause shall—

(i) Excuse the Contractor from performance of obli-
gations under this contract; or

(i1) Constitute a waiver of any of the rights or reme-
dies of the parties under the contract.

(2) The Government’s rights and remedies under this
clause—
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(1) Shall not be exclusive but rather shall be in addi-
tion to any other rights and remedies provided by law or this
contract; and

(i1) Shall not be affected by delayed, partial, or omit-
ted exercise of any right, remedy, power, or privilege, nor shall
such exercise or any single exercise preclude or impair any
further exercise under this clause or the exercise of any other
right, power, or privilege of the Government.

(j) Financing payments to subcontractors. The financing
payments to subcontractors mentioned in paragraphs (a)(1)
and (a)(2) of this clause shall be all financing payments to sub-
contractors or divisions, if the following conditions are met:

(1) The amounts included are limited to—

(1) The unliquidated remainder of financing pay-
ments made; plus

(i1) Any unpaid subcontractor requests for financing
payments.

(2) The subcontract or interdivisional order is expected
to involve a minimum of approximately 6 months between the
beginning of work and the first delivery; or, if the subcontrac-
tor is a small business concern, 4 months.

(3) If the financing payments are in the form of progress
payments, the terms of the subcontract or interdivisional order
concerning progress payments—

(i) Are substantially similar to the terms of this
clause for any subcontractor that is a large business concern,
or this clause with its Alternate I for any subcontractor that is
a small business concern;

(i1) Are at least as favorable to the Government as the
terms of this clause;

(ii1) Are not more favorable to the subcontractor or
division than the terms of this clause are to the Contractor;

(iv) Are in conformance with the requirements of
FAR 32.504(e); and

(v) Subordinate all subcontractor rights concerning
property to which the Government has title under the subcon-
tract to the Government’s right to require delivery of the prop-
erty to the Government if—

(A) The Contractor defaults; or

(B) The subcontractor becomes bankrupt or
insolvent.

(4) If the financing payments are in the form of perfor-
mance-based payments, the terms of the subcontract or inter-
divisional order concerning payments—

(1) Are substantially similar to the Performance-
Based Payments clause at FAR 52.232-32 and meet the crite-
ria for, and definition of, performance-based payments in
FAR Part 32;

(i) Are in conformance with the requirements of
FAR 32.504(f); and

(ii1) Subordinate all subcontractor rights concerning
property to which the Government has title under the subcon-
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(1) The proposed contractual language describing the
contract financing (see FAR 32.202-2 for appropriate defini-
tions of types of payments); and

(2) A listing of the earliest date and greatest amount at
which each contract financing payment may be payable and
the amount of each delivery payment. Any resulting contract
shall provide that no contract financing payment shall be
made at any earlier date or in a greater amount than shown in
the offeror’s listing.

(e) The offeror’s proposed prices and financing terms shall
be evaluated to determine the cost to the United States of the
proposal using the interest rate and delivery schedule speci-
fied elsewhere in this solicitation.

(End of provision)

52.232-32 Performance-Based Payments.
As prescribed in 32.1005, insert the following clause:

PERFORMANCE-BASED PAYMENTS (APR 2012)

(a) Amount of payments and limitations on payments. Sub-
ject to such other limitations and conditions as are specified
in this contract and this clause, the amount of payments and
limitations on payments shall be specified in the contract’s
description of the basis for payment.

(b) Contractor request for performance-based payment.
The Contractor may submit requests for payment of perfor-
mance-based payments not more frequently than monthly, in
a form and manner acceptable to the Contracting Officer.
Unless otherwise authorized by the Contracting Officer, all
performance-based payments in any period for which pay-
ment is being requested shall be included in a single request,
appropriately itemized and totaled. The Contractor’s request
shall contain the information and certification detailed in
paragraphs (1) and (m) of this clause.

(c) Approval and payment of requests.(1) The Contractor
shall not be entitled to payment of a request for performance-
based payment prior to successful accomplishment of the
event or performance criterion for which payment is
requested. The Contracting Officer shall determine whether
the event or performance criterion for which payment is
requested has been successfully accomplished in accordance
with the terms of the contract. The Contracting Officer may,
at any time, require the Contractor to substantiate the success-
ful performance of any event or performance criterion which
has been or is represented as being payable.

(2) A payment under this performance-based payment
clause is a contract financing payment under the Prompt Pay-
ment clause of this contract and not subject to the interest pen-
alty provisions of the Prompt Payment Act. The designated
payment office will pay approved requests on the
[Contracting Officer insert day as prescribed by agency head;
if not prescribed, insert “30th”] day after receipt of the

request for performance-based payment by the designated
payment office. However, the designated payment office is
not required to provide payment if the Contracting Officer
requires substantiation as provided in paragraph (c)(1) of this
clause, or inquires into the status of an event or performance
criterion, or into any of the conditions listed in paragraph (¢)
of this clause, or into the Contractor certification. The pay-
ment period will not begin until the Contracting Officer
approves the request.

(3) The approval by the Contracting Officer of a request
for performance-based payment does not constitute an accep-
tance by the Government and does not excuse the Contractor
from performance of obligations under this contract.

(d) Liquidation of performance-based payments.(1) Per-
formance-based finance amounts paid prior to payment for
delivery of an item shall be liquidated by deducting a percent-
age or a designated dollar amount from the delivery payment.
If the performance-based finance payments are on a delivery
item basis, the liquidation amount for each such line item shall
be the percent of that delivery item price that was previously
paid under performance-based finance payments or the desig-
nated dollar amount. If the performance-based finance pay-
ments are on a whole contract basis, liquidation shall be by
either predesignated liquidation amounts or a liquidation
percentage.

(2) If at any time the amount of payments under this
contract exceeds any limitation in this contract, the Contractor
shall repay to the Government the excess. Unless otherwise
determined by the Contracting Officer, such excess shall be
credited as a reduction in the unliquidated performance-based
payment balance(s), after adjustment of invoice payments and
balances for any retroactive price adjustments.

(e) Reduction or suspension of performance-based pay-
ments. The Contracting Officer may reduce or suspend per-
formance-based payments, liquidate performance-based
payments by deduction from any payment under the contract,
or take a combination of these actions after finding upon sub-
stantial evidence any of the following conditions:

(1) The Contractor failed to comply with any material
requirement of this contract (which includes paragraphs (h)
and (i) of this clause).

(2) Performance of this contract is endangered by the
Contractor’s—

(1) Failure to make progress; or
(i1) Unsatisfactory financial condition.

(3) The Contractor is delinquent in payment of any sub-
contractor or supplier under this contract in the ordinary
course of business.

(f) Title.(1) Titleto the property described in this
paragraph (f) shall vest in the Government. Vestiture shall be
immediately upon the date of the first performance-based pay-
ment under this contract, for property acquired or produced
before that date. Otherwise, vestiture shall occur when the
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property is or should have been allocable or properly charge-
able to this contract.

(2) “Property,” as used in this clause, includes all of the
following described items acquired or produced by the Con-
tractor that are or should be allocable or properly chargeable
to this contract under sound and generally accepted account-
ing principles and practices:

(i) Parts, materials, inventories, and work in process;

(i1) Special tooling and special test equipment to
which the Government is to acquire title;

(iii)) Nondurable (i.e., noncapital) tools, jigs, dies,
fixtures, molds, patterns, taps, gauges, test equipment and
other similar manufacturing aids, title to which would not be
obtained as special tooling under paragraph (f)(2)(ii) of this
clause; and

(iv) Drawings and technical data, to the extent the
Contractor or subcontractors are required to deliver them to
the Government by other clauses of this contract.

(3) Although title to property is in the Government
under this clause, other applicable clauses of this contract
(e.g., the termination clauses) shall determine the handling
and disposition of the property.

(4) The Contractor may sell any scrap resulting from
production under this contract, without requesting the Con-
tracting Officer’s approval, provided that any significant
reduction in the value of the property to which the Govern-
ment has title under this clause is reported in writing to the
Contracting Officer.

(5) In order to acquire for its own use or dispose of prop-
erty to which title is vested in the Government under this
clause, the Contractor shall obtain the Contracting Officer’s
advance approval of the action and the terms. If approved, the
basis for payment (the events or performance criteria) to
which the property is related shall be deemed to be not in com-
pliance with the terms of the contract and not payable (if the
property is part of or needed for performance), and the Con-
tractor shall refund the related performance-based payments
in accordance with paragraph (d) of this clause.

(6) When the Contractor completes all of the obliga-
tions under this contract, including liquidation of all perfor-
mance-based payments, title shall vest in the Contractor for all
property (or the proceeds thereof) not—

(i) Delivered to, and accepted by, the Government
under this contract; or

(i1) Incorporated in supplies delivered to, and
accepted by, the Government under this contract and to which
title is vested in the Government under this clause.

(7) The terms of this contract concerning liability for
Government-furnished property shall not apply to property to
which the Government acquired title solely under this clause.

(g) Risk of loss. Before delivery to and acceptance by the
Government, the Contractor shall bear the risk of loss for
property, the title to which vests in the Government under this
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clause, except to the extent the Government expressly
assumes the risk. If any property is lost (see 45.101), the basis
of payment (the events or performance criteria) to which the
property is related shall be deemed to be not in compliance
with the terms of the contract and not payable (if the property
is part of or needed for performance), and the Contractor shall
refund the related performance-based payments in accordance
with paragraph (d) of this clause.

(h) Records and controls. The Contractor shall maintain
records and controls adequate for administration of this
clause. The Contractor shall have no entitlement to perfor-
mance-based payments during any time the Contractor’s
records or controls are determined by the Contracting Officer
to be inadequate for administration of this clause.

(1) Reports and Government access. The Contractor shall
promptly furnish reports, certificates, financial statements,
and other pertinent information requested by the Contracting
Officer for the administration of this clause and to determine
that an event or other criterion prompting a financing payment
has been successfully accomplished. The Contractor shall
give the Government reasonable opportunity to examine and
verify the Contractor’s records and to examine and verify the
Contractor’s performance of this contract for administration
of this clause.

(j) Special terms regarding default. If this contract is ter-
minated under the Default clause, (1) the Contractor shall, on
demand, repay to the Government the amount of unliquidated
performance-based payments, and (2) title shall vest in the
Contractor, on full liquidation of all performance-based pay-
ments, for all property for which the Government elects not to
require delivery under the Default clause of this contract. The
Government shall be liable for no payment except as provided
by the Default clause.

(k) Reservation of rights.(1) No payment or vesting of title
under this clause shall—

(i) Excuse the Contractor from performance of obli-
gations under this contract; or

(i1) Constitute a waiver of any of the rights or reme-
dies of the parties under the contract.

(2) The Government’s rights and remedies under this
clause—

(1) Shall not be exclusive, but rather shall be in addi-
tion to any other rights and remedies provided by law or this
contract; and

(i1) Shall not be affected by delayed, partial, or omit-
ted exercise of any right, remedy, power, or privilege, nor shall
such exercise or any single exercise preclude or impair any
further exercise under this clause or the exercise of any other
right, power, or privilege of the Government.

(1) Content of Contractor s request for performance-based
payment. The Contractor’s request for performance-based
payment shall contain the following:
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52.245-1 Government Property.
As prescribed in 45.107(a), insert the following clause:
GOVERNMENT PROPERTY (APR 2012)

(a) Definitions. As used in this clause—

“Cannibalize” means to remove parts from Government
property for use or for installation on other Government prop-
erty.

“Contractor-acquired property” means property acquired,
fabricated, or otherwise provided by the Contractor for per-
forming a contract, and to which the Government has title.

“Contractor inventory” means—

(1) Any property acquired by and in the possession of a
Contractor or subcontractor under a contract for which title is
vested in the Government and which exceeds the amounts
needed to complete full performance under the entire contract;

(2) Any property that the Government is obligated or
has the option to take over under any type of contract, e.g., as
a result either of any changes in the specifications or plans
thereunder or of the termination of the contract (or subcontract
thereunder), before completion of the work, for the conve-
nience or at the option of the Government; and

(3) Government-furnished property that exceeds the
amounts needed to complete full performance under the entire
contract.

“Contractor’s managerial personnel” means the Contrac-
tor’s directors, officers, managers, superintendents, or equiv-
alent representatives who have supervision or direction of—

(1) All or substantially all of the Contractor’s business;

(2) All or substantially all of the Contractor’s operation
at any one plant or separate location; or

(3) A separate and complete major industrial operation.

“Demilitarization” means rendering a product unusable
for, and not restorable to, the purpose for which it was
designed or is customarily used.

“Discrepancies incident to shipment” means any differ-
ences (e.g., count or condition) between the items docu-
mented to have been shipped and items actually received.

“Equipment” means a tangible item that is functionally
complete for its intended purpose, durable, nonexpendable,
and needed for the performance of a contract. Equipment is
not intended for sale, and does not ordinarily lose its identity
or become a component part of another article when put into
use. Equipment does not include material, real property, spe-
cial test equipment or special tooling.

“Government-furnished property” means property in the
possession of, or directly acquired by, the Government and
subsequently furnished to the Contractor for performance of
a contract. Government-furnished property includes, but is
not limited to, spares and property furnished for repair, main-
tenance, overhaul, or modification. Government-furnished
property also includes contractor-acquired property if the con-
tractor-acquired property is a deliverable under a cost contract

when accepted by the Government for continued use under the
contract.

“Government property” means all property owned or
leased by the Government. Government property includes
both Government-furnished and Contractor-acquired prop-
erty. Government property includes material, equipment, spe-
cial tooling, special test equipment, and real property.
Government property does not include intellectual property
and software.

“Loss of Government property” means unintended,
unforeseen or accidental loss, damage or destruction to Gov-
ernment property that reduces the Government’s expected
economic benefits of the property. Loss of Government prop-
erty does not include purposeful destructive testing, obsoles-
cence, normal wear and tear or manufacturing defects. Loss of
Government property includes, but is not limited to—

(1) Items that cannot be found after a reasonable search;

(2) Theft;

(3) Damage resulting in unexpected harm to property
requiring repair to restore the item to usable condition; or

(4) Destruction resulting from incidents that render the
item useless for its intended purpose or beyond economical
repair.

“Material” means property that may be consumed or
expended during the performance of a contract, component
parts of a higher assembly, or items that lose their individual
identity through incorporation into an end item. Material does
not include equipment, special tooling, special test equipment
or real property.

“Nonseverable” means property that cannot be removed
after construction or installation without substantial loss of
value or damage to the installed property or to the premises
where installed.

“Precious metals” means silver, gold, platinum, palladium,
iridium, osmium, rhodium, and ruthenium.

“Production scrap” means unusable material resulting
from production, engineering, operations and maintenance,
repair, and research and development contract activities. Pro-
duction scrap may have value when re-melted or reprocessed,
e.g., textile and metal clippings, borings, and faulty castings
and forgings.

“Property” means all tangible property, both real and per-
sonal.

“Property Administrator” means an authorized representa-
tive of the Contracting Officer appointed in accordance with
agency procedures, responsible for administering the contract
requirements and obligations relating to Government property
in the possession of a Contractor.

“Property records” means the records created and main-
tained by the contractor in support of its stewardship respon-
sibilities for the management of Government property.

“Provide” means to furnish, as in Government-furnished
property, or to acquire, as in contractor-acquired property.
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“Real property” See Federal Management Regulation 102-
71.20 (41 CFR 102-71.20).

“Sensitive property” means property potentially dangerous
to the public safety or security if stolen, lost, or misplaced, or
that shall be subject to exceptional physical security, protec-
tion, control, and accountability. Examples include weapons,
ammunition, explosives, controlled substances, radioactive
materials, hazardous materials or wastes, or precious metals.

“Unit acquisition cost” means—

(1) For Government-furnished property, the dollar
value assigned by the Government and identified in the con-
tract; and

(2) For contractor-acquired property, the cost derived
from the Contractor’s records that reflect consistently applied
generally accepted accounting principles.

(b) Property management. (1) The Contractor shall have a
system of internal controls to manage (control, use, preserve,
protect, repair, and maintain) Government property in its pos-
session. The system shall be adequate to satisfy the require-
ments of this clause. In doing so, the Contractor shall initiate
and maintain the processes, systems, procedures, records, and
methodologies necessary for effective and efficient control of
Government property. The Contractor shall disclose any sig-
nificant changes to its property management system to the
Property Administrator prior to implementation of the
changes. The Contractor may employ customary commercial
practices, voluntary consensus standards, or industry-leading
practices and standards that provide effective and efficient
Government property management that are necessary and
appropriate for the performance of this contract (except where
inconsistent with law or regulation).

(2) The Contractor’s responsibility extends from the
initial acquisition and receipt of property, through steward-
ship, custody, and use until formally relieved of responsibility
by authorized means, including delivery, consumption,
expending, sale (as surplus property), or other disposition, or
via a completed investigation, evaluation, and final determi-
nation for lost property. This requirement applies to all Gov-
ernment property under the Contractor’s accountability,
stewardship, possession or control, including its vendors or
subcontractors (see paragraph (f)(1)(v) of this clause).

(3) The Contractor shall include the requirements of this
clause in all subcontracts under which Government property
is acquired or furnished for subcontract performance.

(4) The Contractor shall establish and maintain proce-
dures necessary to assess its property management system
effectiveness and shall perform periodic internal reviews, sur-
veillances, self assessments, or audits. Significant findings or
results of such reviews and audits pertaining to Government
property shall be made available to the Property Administra-
tor.
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(¢) Use of Government property. (1) The Contractor shall
use Government property, either furnished or acquired under
this contract, only for performing this contract, unless other-
wise provided for in this contract or approved by the Contract-
ing Officer.

(2) Modifications or alterations of Government prop-
erty are prohibited, unless they are—

(i) Reasonable and necessary due to the scope of
work under this contract or its terms and conditions;

(i1) Required for normal maintenance; or

(ii1)) Otherwise authorized by the Contracting
Officer.

(3) The Contractor shall not cannibalize Government
property unless otherwise provided for in this contract or
approved by the Contracting Officer.

(d) Government-furnished property. (1) The Government
shall deliver to the Contractor the Government-furnished
property described in this contract. The Government shall fur-
nish related data and information needed for the intended use
of the property. The warranties of suitability of use and timely
delivery of Government-furnished property do not apply to
property acquired or fabricated by the Contractor as contrac-
tor-acquired property and subsequently transferred to another
contract with this Contractor.

(2) The delivery and/or performance dates specified in
this contract are based upon the expectation that the Govern-
ment-furnished property will be suitable for contract perfor-
mance and will be delivered to the Contractor by the dates
stated in the contract.

(i) If the property is not delivered to the Contractor
by the dates stated in the contract, the Contracting Officer
shall, upon the Contractor’s timely written request, consider
an equitable adjustment to the contract.

(i1) In the event property is received by the Contrac-
tor, or for Government-furnished property after receipt and
installation, in a condition not suitable for its intended use, the
Contracting Officer shall, upon the Contractor’s timely writ-
ten request, advise the Contractor on a course of action to rem-
edy the problem. Such action may include repairing,
replacing, modifying, returning, or otherwise disposing of the
property at the Government’s expense. Upon completion of
the required action(s), the Contracting Officer shall consider
an equitable adjustment to the contract (see also paragraph
(H(1)(i1)(A) of this clause).

(ii1)) The Government may, at its option, furnish
property in an “as-is” condition. The Contractor will be given
the opportunity to inspect such property prior to the property
being provided. In such cases, the Government makes no war-
ranty with respect to the serviceability and/or suitability of the
property for contract performance. Any repairs, replacement,
and/or refurbishment shall be at the Contractor’s expense.

(3) (i) The Contracting Officer may by written notice, at
any time—



FAC 2005-56

APRIL 2, 2012

52.245-1

(A) Increase or decrease the amount of Govern-
ment-furnished property under this contract;

(B) Substitute other Government-furnished prop-
erty for the property previously furnished, to be furnished, or
to be acquired by the Contractor for the Government under
this contract; or

(C) Withdraw authority to use property.

(i1) Upon completion of any action(s) under para-
graph (d)(3)(i) of this clause, and the Contractor’s timely writ-
ten request, the Contracting Officer shall consider an
equitable adjustment to the contract.

(e) Title to Government property.(1) All Government-fur-
nished property and all property acquired by the Contractor,
title to which vests in the Government under this paragraph
(collectively referred to as “Government property”), is subject
to the provisions of this clause. The Government shall retain
title to all Government-furnished property. Title to Govern-
ment property shall not be affected by its incorporation into or
attachment to any property not owned by the Government, nor
shall Government property become a fixture or lose its iden-
tity as personal property by being attached to any real prop-
erty.

(2) Title vests in the Government for all property
acquired or fabricated by the Contractor in accordance with
the financing provisions or other specific requirements for
passage of title in the contract. Under fixed price type con-
tracts, in the absence of financing provisions or other specific
requirements for passage of title in the contract, the Contrac-
tor retains title to all property acquired by the Contractor for
use on the contract, except for property identified as a deliv-
erable end item. If a deliverable item is to be retained by the
Contractor for use after inspection and acceptance by the Gov-
ernment, it shall be made accountable to the contract through
a contract modification listing the item as Government-fur-
nished property.

(3) Title under Cost-Reimbursement or Time-and-
Material Contracts or Cost-Reimbursable contract line items
under Fixed-Price contracts. (i) Title to all property pur-
chased by the Contractor for which the Contractor is entitled
to be reimbursed as a direct item of cost under this contract
shall pass to and vest in the Government upon the vendor’s
delivery of such property.

(i) Title to all other property, the cost of which is
reimbursable to the Contractor, shall pass to and vest in the
Government upon—

(A) Issuance of the property for use in contract
performance;

(B) Commencement of processing of the property
for use in contract performance; or

(C) Reimbursement of the cost of the property by
the Government, whichever occurs first.

(f) Contractor plans and systems. (1) Contractors shall
establish and implement property management plans, sys-

tems, and procedures at the contract, program, site or entity
level to enable the following outcomes:

(1) Acquisition of Property. The Contractor shall
document that all property was acquired consistent with its
engineering, production planning, and property control oper-
ations.

(i1) Receipt of Government Property. The Contractor
shall receive Government property and document the receipt,
record the information necessary to meet the record require-
ments of paragraph (f)(1)(iii)(A)(/) through (5) of this clause,
identify as Government owned in a manner appropriate to the
type of property (e.g., stamp, tag, mark, or other identifica-
tion), and manage any discrepancies incident to shipment.

(A) Government-furnished property. The Con-
tractor shall furnish a written statement to the Property
Administrator containing all relevant facts, such as cause or
condition and a recommended course(s) of action, if overages,
shortages, or damages and/or other discrepancies are discov-
ered upon receipt of Government-furnished property.

(B) Contractor-acquired property. The Contrac-
tor shall take all actions necessary to adjust for overages,
shortages, damage and/or other discrepancies discovered
upon receipt, in shipment of Contractor-acquired property
from a vendor or supplier, so as to ensure the proper alloca-
bility and allowability of associated costs.

(ii1) Records of Government property. The Contrac-
tor shall create and maintain records of all Government prop-
erty accountable to the contract, including Government-
furnished and Contractor-acquired property.

(A) Property records shall enable a complete, cur-
rent, auditable record of all transactions and shall, unless oth-
erwise approved by the Property Administrator, contain the
following:

(1) The name, part number and description,
National Stock Number (if needed for additional item identi-
fication tracking and/or disposition), and other data elements
as necessary and required in accordance with the terms and
conditions of the contract.

(2) Quantity received (or fabricated), issued,
and balance-on-hand.

(3) Unit acquisition cost.

(4) Unique-item identifier or equivalent (if
available and necessary for individual item tracking).

(5) Unit of measure.

(6) Accountable contract number or equiva-
lent code designation.

(7) Location.

(8) Disposition.

(9) Posting reference and date of transaction.

(10) Date placed in service (if required in
accordance with the terms and conditions of the contract).

(B) Use of a Receipt and Issue System for Gov-
ernment Material. When approved by the Property Adminis-
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trator, the Contractor may maintain, in lieu of formal property
records, a file of appropriately cross-referenced documents
evidencing receipt, issue, and use of material that is issued for
immediate consumption.

(iv) Physical inventory. The Contractor shall period-
ically perform, record, and disclose physical inventory
results. A final physical inventory shall be performed upon
contract completion or termination. The Property Administra-
tor may waive this final inventory requirement, depending on
the circumstances (e.g., overall reliability of the Contractor’s
system or the property is to be transferred to a follow-on con-
tract).

(v) Subcontractor control. (A) The Contractor shall
award subcontracts that clearly identify items to be provided
and the extent of any restrictions or limitations on their use.
The Contractor shall ensure appropriate flow down of contract
terms and conditions (e.g., extent of liability for loss of Gov-
ernment property.

(B) The Contractor shall assure its subcontracts
are properly administered and reviews are periodically per-
formed to determine the adequacy of the subcontractor’s
property management system.

(vi) Reports. The Contractor shall have a process to
create and provide reports of discrepancies, loss of Govern-
ment property, physical inventory results, audits and self-
assessments, corrective actions, and other property-related
reports as directed by the Contracting Officer.

(vii) Relief of stewardship responsibility and liabil-
ity. The Contractor shall have a process to enable the prompt
recognition, investigation, disclosure and reporting of loss of
Government property, including losses that occur at subcon-
tractor or alternate site locations.

(A) This process shall include the corrective
actions necessary to prevent recurrence.

(B) Unless otherwise directed by the Property
Administrator, the Contractor shall investigate and report to
the Government all incidents of property loss as soon as the
facts become known. Such reports shall, at a minimum, con-
tain the following information:

(1) Date of incident (if known).
(2) The data elements required under

(O(D)(ii)(A).

(3) Quantity.

(4) Accountable contract number.

(5) A statement indicating current or future
need.

(6) Unit acquisition cost, or if applicable, esti-
mated sales proceeds, estimated repair or replacement costs.

(7) All known interests in commingled mate-
rial of which includes Government material.

(8) Cause and corrective action taken or to be
taken to prevent recurrence.
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(9) A statement that the Government will
receive compensation covering the loss of Government prop-
erty, in the event the Contractor was or will be reimbursed or
compensated.

(10) Copies of all supporting documentation.

(11) Last known location.

(12) A statement that the property did or did
not contain sensitive, export controlled, hazardous, or toxic
material, and that the appropriate agencies and authorities
were notified.

(C) Unless the contract provides otherwise, the
Contractor shall be relieved of stewardship responsibility and
liability for property when—

(1) Such property is consumed or expended,
reasonably and properly, or otherwise accounted for, in the
performance of the contract, including reasonable inventory
adjustments of material as determined by the Property Admin-
istrator;

(2) Property Administrator grants relief of
responsibility and liability for loss of Government property;

(3) Property is delivered or shipped from the
Contractor's plant, under Government instructions, except
when shipment is to a subcontractor or other location of the
Contractor; or

(4) Property is disposed of in accordance with
paragraphs (j) and (k) of this clause.

(viii) Utilizing Government property. (A) The Con-
tractor shall utilize, consume, move, and store Government
Property only as authorized under this contract. The Contrac-
tor shall promptly disclose and report Government property in
its possession that is excess to contract performance.

(B) Unless otherwise authorized in this contract
or by the Property Administrator the Contractor shall not com-
mingle Government material with material not owned by the
Government.

(ix) Maintenance. The Contractor shall properly
maintain Government property. The Contractor’s mainte-
nance program shall enable the identification, disclosure, and
performance of normal and routine preventative maintenance
and repair. The Contractor shall disclose and report to the
Property Administrator the need for replacement and/or cap-
ital rehabilitation.

(x) Property closeout. The Contractor shall promptly
perform and report to the Property Administrator contract
property closeout, to include reporting, investigating and
securing closure of all loss of Government property cases; |
physically inventorying all property upon termination or com-
pletion of this contract; and disposing of items at the time they
are determined to be excess to contractual needs.

(2) The Contractor shall establish and maintain Govern-
ment accounting source data, as may be required by this con-
tract, particularly in the areas of recognition of acquisitions, |



FAC 2005-56 APRIL 2, 2012

52.245-1

| loss of Government property, and disposition of material and
equipment.

|

(g) Systems analysis. (1) The Government shall have
access to the Contractor’s premises and all Government prop-
erty, at reasonable times, for the purposes of reviewing,
inspecting and evaluating the Contractor’s property manage-
ment plan(s), systems, procedures, records, and supporting
documentation that pertains to Government property. This
access includes all site locations and, with the Contractor’s
consent, all subcontractor premises.

(2) Records of Government property shall be readily
available to authorized Government personnel and shall be
appropriately safeguarded.

(3) Should it be determined by the Government that the
Contractor’s (or subcontractor’s) property management prac-
tices are inadequate or not acceptable for the effective man-
agement and control of Government property under this
contract, or present an undue risk to the Government, the Con-
tractor shall prepare a corrective action plan when requested
by the Property Administer and take all necessary corrective
actions as specified by the schedule within the corrective
action plan.

(4) The Contractor shall ensure Government access to
subcontractor premises, and all Government property located
at subcontractor premises, for the purposes of reviewing,
inspecting and evaluating the subcontractor’s property man-
agement plan, systems, procedures, records, and supporting
documentation that pertains to Government property.

(h) Contractor Liability for Government Property.

(1) Unless otherwise provided for in the contract, the Contrac-

| tor shall not be liable for loss of Government property fur-

nished or acquired under this contract, except when any one
of the following applies—

(1) The risk is covered by insurance or the Contractor
is otherwise reimbursed (to the extent of such insurance or
reimbursement). The allowability of insurance costs shall be
determined in accordance with 31.205-19.

(i1) Loss of Government property that is the result of
willful misconduct or lack of good faith on the part of the Con-
tractor’s managerial personnel.

(iii) The Contracting Officer has, in writing, revoked
the Government’s assumption of risk for loss of Government
property due to a determination under paragraph (g) of this
clause that the Contractor’s property management practices
are inadequate, and/or present an undue risk to the Govern-
ment, and the Contractor failed to take timely corrective
action. If the Contractor can establish by clear and convincing
evidence that the loss of Government property occurred while
the Contractor had adequate property management practices
or the loss did not result from the Contractor’s failure to main-
tain adequate property management practices, the Contractor
shall not be held liable.

(2) The Contractor shall take all reasonable actions nec-
essary to protect the property from further loss. The Contrac-
tor shall separate the damaged and undamaged property, place
all the affected property in the best possible order, and take
such other action as the Property Administrator directs.

(3) The Contractor shall do nothing to prejudice the
Government’s rights to recover against third parties for any
loss of Government property.

(4) The Contractor shall reimburse the Government for
loss of Government property, to the extent that the Contractor
is financially liable for such loss, as directed by the Contract-
ing Officer.

(5) Upon the request of the Contracting Officer, the
Contractor shall, at the Government’s expense, furnish to the
Government all reasonable assistance and cooperation,
including the prosecution of suit and the execution of instru-
ments of assignment in favor of the Government in obtaining
recovery.

(1) Equitable adjustment. Equitable adjustments under this
clause shall be made in accordance with the procedures of the
Changes clause. However, the Government shall not be liable
for breach of contract for the following:

(1) Any delay in delivery of Government-furnished
property.

(2) Delivery of Government-furnished property in a
condition not suitable for its intended use.

(3) An increase, decrease, or substitution of Govern-
ment-furnished property.

(4) Failure to repair or replace Government property for
which the Government is responsible. Standard Form 1428

(j) Contractor inventory disposal. Except as otherwise pro-
vided for in this contract, the Contractor shall not dispose of
Contractor inventory until authorized to do so by the Plant
Clearance Officer or authorizing official.

(1) Predisposal requirements. (i) If the Contractor
determines that the property has the potential to fulfill require-
ments under other contracts, the Contractor, in consultation
with the Property Administrator, shall request that the Con-
tracting Officer transfer the property to the contract in ques-
tion, or provide authorization for use, as appropriate. In lieu
of transferring the property, the Contracting Officer may
authorize the Contractor to credit the costs of Contractor-
acquired property (material only) to the losing contract, and
debit the gaining contract with the corresponding cost, when
such material is needed for use on another contract. Property
no longer needed shall be considered contractor inventory.

(i1) For any remaining Contractor-acquired property,
the Contractor may purchase the property at the unit acquisi-
tion cost if desired or make reasonable efforts to return unused
property to the appropriate supplier at fair market value (less,
if applicable, a reasonable restocking fee that is consistent
with the supplier’s customary practices.)
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(2) Inventory disposal schedules. (i) Absent separate
contract terms and conditions for property disposition, and
provided the property was not reutilized, transferred, or oth-
erwise disposed of, the Contractor, as directed by the Plant
Clearance Officer or authorizing official, shall use Standard
Form 1428, Inventory Disposal Schedule or electronic equiv-
alent, to identify and report—

(A) Government-furnished property that is no
longer required for performance of this contract;

(B) Contractor-acquired property, to which the
Government has obtained title under paragraph (e) of this
clause, which is no longer required for performance of that
contract; and

(C) Termination inventory.

(i1) The Contractor may annotate inventory disposal
schedules to identify property the Contractor wishes to pur-
chase from the Government, in the event that the property is
offered for sale.

(iii) Separate inventory disposal schedules are
required for aircraft in any condition, flight safety critical air-
craft parts, and other items as directed by the Plant Clearance
Officer.

(iv) The Contractor shall provide the information
required by FAR 52.245-1(f)(1)(iii) along with the following:

(A) Any additional information that may facili-
tate understanding of the property’s intended use.

(B) For work-in-progress, the estimated percent-
age of completion.

(C) For precious metals in raw or bulk form, the
type of metal and estimated weight.

(D) For hazardous material or property contami-
nated with hazardous material, the type of hazardous material.

(E) For metals in mill product form, the form,
shape, treatment, hardness, temper, specification (commercial
or Government) and dimensions (thickness, width and
length).

(v) Property with the same description, condition
code, and reporting location may be grouped in a single line
item.

(vi) Scrap should be reported by “lot” along with
metal content, estimated weight and estimated value.

(3) Submission requirements. (i) The Contractor shall
submit inventory disposal schedules to the Plant Clearance
Officer no later than—

(A) 30 days following the Contractor’s determi-
nation that a property item is no longer required for perfor-
mance of this contract;

(B) 60 days, or such longer period as may be
approved by the Plant Clearance Officer, following comple-
tion of contract deliveries or performance; or

(C) 120 days, or such longer period as may be
approved by the Termination Contracting Officer, following
contract termination in whole or in part.
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(i1) Unless the Plant Clearance Officer determines
otherwise, the Contractor need not identify or report produc-
tion scrap on inventory disposal schedules, and may process
and dispose of production scrap in accordance with its own
internal scrap procedures. The processing and disposal of
other types of Government-owned scrap will be conducted in
accordance with the terms and conditions of the contract or
Plant Clearance Officer direction, as appropriate.

(4) Corrections. The Plant Clearance Officer may—

(i) Reject a schedule for cause (e.g., contains errors,
determined to be inaccurate); and

(i1) Require the Contractor to correct an inventory
disposal schedule.

(5) Postsubmission adjustments. The Contractor shall
notify the Plant Clearance Officer at least 10 working days in
advance of its intent to remove an item from an approved
inventory disposal schedule. Upon approval of the Plant
Clearance Officer, or upon expiration of the notice period, the
Contractor may make the necessary adjustments to the inven-
tory schedule.

(6) Storage. (i) The Contractor shall store the property
identified on an inventory disposal schedule pending receipt
of disposal instructions. The Government’s failure to furnish
disposal instructions within 120 days following acceptance of
an inventory disposal schedule may entitle the Contractor to
an equitable adjustment for costs incurred to store such prop-
erty on or after the 121% day.

(i) The Contractor shall obtain the Plant Clearance
Officer’s approval to remove property from the premises
where the property is currently located prior to receipt of final
disposition instructions. If approval is granted, any costs
incurred by the Contractor to transport or store the property
shall not increase the price or fee of any Government contract.
The storage area shall be appropriate for assuring the prop-
erty’s physical safety and suitability for use. Approval does
not relieve the Contractor of any liability for such property
under this contract.

(7) Disposition instructions. (1) The Contractor shall
prepare for shipment, deliver f.o.b. origin, or dispose of Con-
tractor inventory as directed by the Plant Clearance Officer.
Unless otherwise directed by the Contracting Officer or by the
Plant Clearance Officer, the Contractor shall remove and
destroy any markings identifying the property as U.S. Gov-
ernment-owned property prior to its disposal.

(i1)) The Contracting Officer may require the Con-
tractor to demilitarize the property prior to shipment or dis-
posal. In such cases, the Contractor may be entitled to an
equitable adjustment under paragraph (i) of this clause.

(8) Disposal proceeds. As directed by the Contracting
Officer, the Contractor shall credit the net proceeds from the
disposal of Contractor inventory to the contract, or to the
Treasury of the United States as miscellaneous receipts.
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(9) Subcontractor inventory disposal schedules. The
Contractor shall require its Subcontractors to submit inven-
tory disposal schedules to the Contractor in accordance with
the requirements of paragraph (j)(3) of this clause.

(k) Abandonment of Government property. (1) The Gov-
ernment shall not abandon sensitive property or termination
inventory without the Contractor’s written consent.

(2) The Government, upon notice to the Contractor,
may abandon any nonsensitive property in place, at which
time all obligations of the Government regarding such prop-
erty shall cease.

(3) Absent contract terms and conditions to the con-
trary, the Government may abandon parts removed and
replaced from property as a result of normal maintenance
actions, or removed from property as a result of the repair,
maintenance, overhaul, or modification process.

(4) The Government has no obligation to restore or
rehabilitate the Contractor’s premises under any circum-
stances; however, if Government-furnished property is with-
drawn or is unsuitable for the intended use, or if other
Government property is substituted, then the equitable adjust-
ment under paragraph (i) of this clause may properly include
restoration or rehabilitation costs.

(1) Communication. All communications under this clause
shall be in writing.

(m) Contracts outside the United States. If this contract is
to be performed outside of the United States and its outlying
areas, the words “Government” and “Government-furnished”
(wherever they appear in this clause) shall be construed as
“United States Government” and “United States Government-
furnished,” respectively.

(End of clause)

Alternate I (Apr 2012). As prescribed in 45.107(a)(2), sub-
stitute the following for paragraph (h)(1) of the basic clause:

(h)(1) The Contractor assumes the risk of, and shall be
responsible for, any loss of Government property upon its deliv-
ery to the Contractor as Government-furnished property. How-
ever, the Contractor is not responsible for reasonable wear and
tear to Government property or for Government property prop-
erly consumed in performing this contract.

Alternate 11 (Apr 2012). As prescribed in 45.107(a)(3),
substitute the following for paragraph (e)(3) of the basic
clause:

(e)(3) Title to property (and other tangible personal prop-
erty) purchased with funds available for research and having a
unit acquisition cost of less than $5,000 shall vest in the Con-
tractor upon acquisition or as soon thereafter as feasible; pro-
vided that the Contractor obtained the Contracting Officer’s
approval before each acquisition. Title to property purchased
with funds available for research and having a unit acquisition
cost of $5,000 or more shall vest as set forth in this contract. If

title to property vests in the Contractor under this paragraph, the
Contractor agrees that no costs shall be allowed for any depre-
ciation, amortization, or use under any existing or future Gov-
ernment contract or subcontract thereunder. The Contractor
shall furnish the Contracting Officer a list of all property to
which title is vested in the Contractor under this paragraph
within 10 days following the end of the calendar quarter during
which it was received. Vesting title under this paragraph is sub-
ject to civil rights legislation, 42 U.S.C. 2000d. Before title is
vested and by signing this contract, the Contractor accepts and
agrees that—

“No person in the United States or its outlying areas shall,
on the ground of race, color, or national origin, be excluded
from participation in, be denied the benefits of, or be otherwise
subjected to discrimination under this contemplated financial
assistance (title to property).”

52.245-2 Government Property Installation Operation

Services.

As prescribed in 45.107(b), insert the following clause:
GOVERNMENT PROPERTY INSTALLATION OPERATION
SERVICES (APR 2012)

(a) This Government Property listed in paragraph (e) of
this clause is furnished to the Contractor in an “as-is, where
is” condition. The Government makes no warranty regarding
the suitability for use of the Government property specified in
this contract. The Contractor shall be afforded the opportunity
to inspect the Government property as specified in the solici-
tation.

(b) The Government bears no responsibility for repair or
replacement of any lost Government property. If any or all of
the Government property is lost or becomes no longer usable,
the Contractor shall be responsible for replacement of the
property at Contractor expense. The Contractor shall have
title to all replacement property and shall continue to be
responsible for contract performance.

(c) Unless the Contracting Officer determines otherwise,
the Government abandons all rights and title to unserviceable
and scrap property resulting from contract performance. Upon
notification to the Contracting Officer, the Contractor shall
remove such property from the Government premises and dis-
pose of it at Contractor expense.

(d) Except as provided in this clause, Government property
furnished under this contract shall be governed by the Gov-
ernment Property clause of this contract.

(e) Government property provided under this clause:

(End of clause)

52.245-3 [Reserved]
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52.245-4 [Reserved]
52.245-5 [Reserved]
52.245-6 [Reserved]
52.245-7 [Reserved]
52.245-8 [Reserved]

52.245-9 Use and Charges.
As prescribed in 45.107(c), insert the following clause:

USE AND CHARGES (APR 2012)

(a) Definitions. Definitions applicable to this contract are
provided in the clause at 52.245-1, Government Property.
Additional definitions as used in this clause include:

“Rental period” means the calendar period during which
Government property is made available for nongovernmental
purposes.

“Rental time” means the number of hours, to the nearest
whole hour, rented property is actually used for nongovern-
mental purposes. It includes time to set up the property for
such purposes, perform required maintenance, and restore the
property to its condition prior to rental (less normal wear and
tear).

(b) Use of Government property. The Contractor may use
the Government property without charge in the performance
of—

(1) Contracts with the Government that specifically
authorize such use without charge;

(2) Subcontracts of any tier under Government prime
contracts if the Contracting Officer having cognizance of the
prime contract—

(i) Approves a subcontract specifically authorizing
such use; or
(i1) Otherwise authorizes such use in writing; and

(3) Other work, if the Contracting Officer specifically
authorizes in writing use without charge for such work.

(c) Rental. If granted written permission by the Contracting
Officer, or if it is specifically provided for in the Schedule, the
Contractor may use the Government property (except mate-
rial) for a rental fee for work other than that provided in para-
graph (b) of this clause. Authorizing such use of the
Government property does not waive any rights of the Gov-
ernment to terminate the Contractor’s right to use the Govern-
ment property. The rental fee shall be determined in
accordance with the following paragraphs.

(d) General. (1) Rental requests shall be submitted to the
Administrative Contracting Officer (ACO), identify the prop-
erty for which rental is requested, propose a rental period, and
compute an estimated rental charge by using the Contractor’s
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best estimate of rental time in the formulae described in para-
graph (e) of this clause.

(2) The Contractor shall not use Government property
for nongovernmental purposes, including Independent
Research and Development, until a rental charge for real prop-
erty, or estimated rental charge for other property, is agreed
upon. Rented property shall be used only on a non-interfer-
ence basis.

(e) Rental charge.— (1) Real property and associated fix-
tures. (i) The Contractor shall obtain, at its expense, a prop-
erty appraisal from an independent licensed, accredited, or
certified appraiser that computes a monthly, daily, or hourly
rental rate for comparable commercial property. The appraisal
may be used to compute rentals under this clause throughout
its effective period or, if an effective period is not stated in the
appraisal, for one year following the date the appraisal was
performed. The Contractor shall submit the appraisal to the
ACO at least 30 days prior to the date the property is needed
for nongovernmental use. Except as provided in paragraph
(e)(1)(iii) of this clause, the ACO shall use the appraisal rental
rate to determine a reasonable rental charge.

(i1) Rental charges shall be determined by multiply-
ing the rental time by the appraisal rental rate expressed as a
rate per hour. Monthly or daily appraisal rental rates shall be
divided by 720 or 24, respectively, to determine an hourly
rental rate.

(iii)) When the ACO believes the appraisal rental rate
is unreasonable, the ACO shall promptly notify the Contrac-
tor. The parties may agree on an alternative means for com-
puting a reasonable rental charge.

(iv) The Contractor shall obtain, at its expense, addi-
tional property appraisals in the same manner as provided in
paragraph (e)(1)(i) if the effective period has expired and the
Contractor desires the continued use of property for nongov-
ernmental use. The Contractor may obtain additional apprais-
als within the effective period of the current appraisal if the
market prices decrease substantially.

(2) Other Government property. The Contractor may
elect to compute the rental charge using the appraisal method
described in paragraph (e)(1) of this clause subject to the con-
straints therein or the following formula in which rental time
shall be expressed in increments of not less than one hour with
portions of hours rounded to the next higher hour: The hourly
rental charge is calculated by multiplying 2 percent of the
acquisition cost by the hours of rental time, and dividing by
720.

(3) Alternative methodology. The Contractor may
request consideration of an alternative basis for computing the
rental charge if it considers the monthly rental rate or a time-
based rental unreasonable or impractical.

(f) Rental payments. (1) Rent is due 60 days following
completion of the rental period or as otherwise specified in the
contract. The Contractor shall compute the rental due, and fur-
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nish records or other supporting data in sufficient detail to per-
mit the ACO to verify the rental time and computation.
Payment shall be made by check payable to the Treasurer of
the United States and sent to the contract administration office
identified in this contract, unless otherwise specified by the
Contracting Officer.

(2) Interest will be charged if payment is not made by
the date specified in paragraph (f)(1) of this clause. Interest
will accrue at the “Renegotiation Board Interest Rate”
(published in the Federal Register semiannually on or about
January 1st and July 1st) for the period in which the rent is due.

(3) The Government’s acceptance of any rental pay-
ment under this clause, in whole or in part, shall not be con-
strued as a waiver or relinquishment of any rights it may have

against the Contractor stemming from the Contractor’s unau-
thorized use of Government property or any other failure to
perform this contract according to its terms.

(g) Use revocation. At any time during the rental period,
the Government may revoke nongovernmental use authoriza-
tion and require the Contractor, at the Contractor’s expense,
to return the property to the Government, restore the property
to its pre-rental condition (less normal wear and tear), or both.

(h) Unauthorized use. The unauthorized use of Govern-
ment property can subject a person to fines, imprisonment, or
both, under 18 U.S.C. 641.

(End of clause)
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(g) Collateral savings. If a VECP is accepted, the Contract-
ing Officer will increase the instant contract amount by
20 percent of any projected collateral savings determined to
be realized in a typical year of use after subtracting any Gov-
ernment costs not previously offset. However, the Contrac-
tor’s share of collateral savings will not exceed the contract’s
firm-fixed-price or estimated cost, at the time the VECP is
accepted, or $100,000, whichever is greater. The Contracting
Officer is the sole determiner of the amount of collateral
savings.

(h) Subcontracts. The Contractor shall include an appro-
priate value engineering clause in any subcontract of $65,000
or more and may include one in subcontracts of lesser value.
In computing any adjustment in this contract’s price under
paragraph (f) of this clause, the Contractor’s allowable devel-
opment and implementation costs shall include any subcon-
tractor’s allowable development and implementation costs
clearly resulting from a VECP accepted by the Government
under this contract, but shall exclude any value engineering
incentive payments to a subcontractor. The Contractor may
choose any arrangement for subcontractor value engineering
incentive payments; provided, that these payments shall not
reduce the Government’s share of the savings resulting from
the VECP.

(1) Data. The Contractor may restrict the Government’s
right to use any part of a VECP or the supporting data by
marking the following legend on the affected parts:

These data, furnished under the Value Engineering—Construc-
, shall not be disclosed out-
side the Government or duplicated, used, or disclosed, in whole

tion clause of contract

or in part, for any purpose other than to evaluate a value engi-
neering change proposal submitted under the clause. This
restriction does not limit the Government’s right to use infor-
mation contained in these data if it has been obtained or is oth-
erwise available from the Contractor or from another source
without limitations.

If a VECP is accepted, the Contractor hereby grants the
Government unlimited rights in the VECP and supporting
data, except that, with respect to data qualifying and submitted
as limited rights technical data, the Government shall have the
rights specified in the contract modification implementing the
VECP and shall appropriately mark the data. (The terms
“unlimited rights” and “limited rights” are defined in Part 27
of the Federal Acquisition Regulation.)

(End of clause)

Alternate I (Apr 1984). When the head of the contracting
activity determines that the cost of calculating and tracking
collateral savings will exceed the benefits to be derived in a

construction contract, delete paragraph (g) from the basic
clause and redesignate the remaining paragraphs accordingly.

52.249-1 Termination for Convenience of the
Government (Fixed-Price) (Short Form).
As prescribed in 49.502(a)(1), insert the following clause:

TERMINATION FOR CONVENIENCE OF THE GOVERNMENT
(FIXED-PRICE) (SHORT FORM) (APR 1984)

The Contracting Officer, by written notice, may terminate
this contract, in whole or in part, when it is in the Govern-
ment’s interest. Ifthis contract is terminated, the rights, duties,
and obligations of the parties, including compensation to the
Contractor, shall be in accordance with Part 49 of the Federal
Acquisition Regulation in effect on the date of this contract.

(End of clause)

Alternate I (Apr 1984). If the contract is for dismantling,
demolition, or removal of improvements, designate the basic
clause as paragraph (a) and add the following paragraph (b):

(b) Upon receipt of the termination notice, if title to prop-
erty is vested in the Contractor under this contract, it shall revest
in the Government regardless of any other clause of the contract,
except for property that the Contractor (a) disposed of by bona
fide sale or (b) removed from the site.

52.249-2 Termination for Convenience of the
Government (Fixed-Price).
As prescribed in 49.502(b)(1)(i), insert the following
clause:

TERMINATION FOR CONVENIENCE OF THE GOVERNMENT
(FIXED-PRICE) (APR 2012)

(a) The Government may terminate performance of work
under this contract in whole or, from time to time, in part if the
Contracting Officer determines that a termination is in the
Government’s interest. The Contracting Officer shall termi-
nate by delivering to the Contractor a Notice of Termination
specifying the extent of termination and the effective date.

(b) After receipt of a Notice of Termination, and except as
directed by the Contracting Officer, the Contractor shall
immediately proceed with the following obligations, regard-
less of any delay in determining or adjusting any amounts due
under this clause:

(1) Stop work as specified in the notice.

(2) Place no further subcontracts or orders (referred to
as subcontracts in this clause) for materials, services, or facil-
ities, except as necessary to complete the continued portion of
the contract.

(3) Terminate all subcontracts to the extent they relate
to the work terminated.
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(4) Assign to the Government, as directed by the Con-
tracting Officer, all right, title, and interest of the Contractor
under the subcontracts terminated, in which case the Govern-
ment shall have the right to settle or to pay any termination set-
tlement proposal arising out of those terminations.

(5) With approval or ratification to the extent required
by the Contracting Officer, settle all outstanding liabilities and
termination settlement proposals arising from the termination
of subcontracts; the approval or ratification will be final for
purposes of this clause.

(6) As directed by the Contracting Officer, transfer title
and deliver to the Government—

(i) The fabricated or unfabricated parts, work in pro-
cess, completed work, supplies, and other material produced
or acquired for the work terminated; and

(i1) The completed or partially completed plans,
drawings, information, and other property that, if the contract
had been completed, would be required to be furnished to the
Government.

(7) Complete performance of the work not terminated.

(8) Take any action that may be necessary, or that the
Contracting Officer may direct, for the protection and preser-
vation of the property related to this contract that is in the pos-
session of the Contractor and in which the Government has or
may acquire an interest.

(9) Use its best efforts to sell, as directed or authorized
by the Contracting Officer, any property of the types referred
to in paragraph (b)(6) of this clause; provided, however, that
the Contractor (i) is not required to extend credit to any pur-
chaser and (ii) may acquire the property under the conditions
prescribed by, and at prices approved by, the Contracting
Officer. The proceeds of any transfer or disposition will be
applied to reduce any payments to be made by the Govern-
ment under this contract, credited to the price or cost of the
work, or paid in any other manner directed by the Contracting
Officer.

(¢) The Contractor shall submit complete termination
inventory schedules no later than 120 days from the effective
date of termination, unless extended in writing by the Con-
tracting Officer upon written request of the Contractor within
this 120-day period.

(d) After expiration of the plant clearance period as defined
in Subpart 49.001 of the Federal Acquisition Regulation, the
Contractor may submit to the Contracting Officer a list, cer-
tified as to quantity and quality, of termination inventory not
previously disposed of, excluding items authorized for dispo-
sition by the Contracting Officer. The Contractor may request
the Government to remove those items or enter into an agree-
ment for their storage. Within 15 days, the Government will
accept title to those items and remove them or enter into a stor-
age agreement. The Contracting Officer may verify the list
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upon removal of the items, or if stored, within 45 days from
submission of the list, and shall correct the list, as necessary,
before final settlement.

(e) After termination, the Contractor shall submit a final
termination settlement proposal to the Contracting Officer in
the form and with the certification prescribed by the Contract-
ing Officer. The Contractor shall submit the proposal
promptly, but no later than 1 year from the effective date of
termination, unless extended in writing by the Contracting
Officer upon written request of the Contractor within this
1-year period. However, if the Contracting Officer determines
that the facts justify it, a termination settlement proposal may
be received and acted on after 1 year or any extension. If the
Contractor fails to submit the proposal within the time
allowed, the Contracting Officer may determine, on the basis
of information available, the amount, if any, due the Contrac-
tor because of the termination and shall pay the amount
determined.

(f) Subject to paragraph (e) of this clause, the Contractor
and the Contracting Officer may agree upon the whole or any
part of the amount to be paid or remaining to be paid because
of the termination. The amount may include a reasonable
allowance for profit on work done. However, the agreed
amount, whether under this paragraph (f) or paragraph (g) of
this clause, exclusive of costs shown in paragraph (g)(3) of
this clause, may not exceed the total contract price as reduced
by (1) the amount of payments previously made and (2) the
contract price of work not terminated. The contract shall be
modified, and the Contractor paid the agreed amount.
Paragraph (g) of this clause shall not limit, restrict, or affect
the amount that may be agreed upon to be paid under this
paragraph.

(g) If the Contractor and the Contracting Officer fail to
agree on the whole amount to be paid because of the termina-
tion of work, the Contracting Officer shall pay the Contractor
the amounts determined by the Contracting Officer as follows,
but without duplication of any amounts agreed on under
paragraph (f) of this clause:

(1) The contract price for completed supplies or services
accepted by the Government (or sold or acquired under
paragraph (b)(9) of this clause) not previously paid for,
adjusted for any saving of freight and other charges.

(2) The total of—

(1) The costs incurred in the performance of the work
terminated, including initial costs and preparatory expense
allocable thereto, but excluding any costs attributable to sup-
plies or services paid or to be paid under paragraph (g)(1) of
this clause;

(i1) The cost of settling and paying termination set-
tlement proposals under terminated subcontracts that are
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properly chargeable to the terminated portion of the contract
if not included in subdivision (g)(2)(i) of this clause; and

(iii) A sum, as profit on subdivision (g)(2)(i) of this
clause, determined by the Contracting Officer under 49.202 of
the Federal Acquisition Regulation, in effect on the date of
this contract, to be fair and reasonable; however, if it appears
that the Contractor would have sustained a loss on the entire
contract had it been completed, the Contracting Officer shall
allow no profit under this subdivision (g)(2)(iii) and shall
reduce the settlement to reflect the indicated rate of loss.

(3) The reasonable costs of settlement of the work ter-
minated, including—

(1) Accounting, legal, clerical, and other expenses
reasonably necessary for the preparation of termination settle-
ment proposals and supporting data;

(i) The termination and settlement of subcontracts
(excluding the amounts of such settlements); and

(iii) Storage, transportation, and other costs incurred,
reasonably necessary for the preservation, protection, or dis-
position of the termination inventory.

(h) Except for normal spoilage, and except to the extent
that the Government expressly assumed the risk of loss, the
Contracting Officer shall exclude from the amounts payable
to the Contractor under paragraph (g) of this clause, the fair
value as determined by the Contracting Officer, for the loss of
the Government property.

(i) The cost principles and procedures of Part 31 of the Fed-
eral Acquisition Regulation, in effect on the date of this con-
tract, shall govern all costs claimed, agreed to, or determined
under this clause.

(j) The Contractor shall have the right of appeal, under the
Disputes clause, from any determination made by the Con-
tracting Officer under paragraph (e), (g), or (1) of this clause,
except that if the Contractor failed to submit the termination
settlement proposal or request for equitable adjustment within
the time provided in paragraph (e) or (1), respectively, and
failed to request a time extension, there is no right of appeal.

(k) In arriving at the amount due the Contractor under this
clause, there shall be deducted—

(1) All unliquidated advance or other payments to the
Contractor under the terminated portion of this contract;

(2) Any claim which the Government has against the
Contractor under this contract; and

(3) The agreed price for, or the proceeds of sale of, mate-
rials, supplies, or other things acquired by the Contractor or
sold under the provisions of this clause and not recovered by
or credited to the Government.

(1) If the termination is partial, the Contractor may file a
proposal with the Contracting Officer for an equitable adjust-
ment of the price(s) of the continued portion of the contract.
The Contracting Officer shall make any equitable adjustment
agreed upon. Any proposal by the Contractor for an equitable
adjustment under this clause shall be requested within 90 days

from the effective date of termination unless extended in writ-
ing by the Contracting Officer.

(m)(1) The Government may, under the terms and condi-
tions it prescribes, make partial payments and payments
against costs incurred by the Contractor for the terminated
portion of the contract, if the Contracting Officer believes the
total of these payments will not exceed the amount to which
the Contractor will be entitled.

(2) If the total payments exceed the amount finally
determined to be due, the Contractor shall repay the excess to
the Government upon demand, together with interest com-
puted at the rate established by the Secretary of the Treasury
under 50 U.S.C. App. 1215(b)(2). Interest shall be computed
for the period from the date the excess payment is received by
the Contractor to the date the excess is repaid. Interest shall
not be charged on any excess payment due to a reduction in
the Contractor’s termination settlement proposal because of
retention or other disposition of termination inventory until
10 days after the date of the retention or disposition, or a later
date determined by the Contracting Officer because of the
circumstances.

(n) Unless otherwise provided in this contract or by statute,
the Contractor shall maintain all records and documents relat-
ing to the terminated portion of this contract for 3 years after
final settlement. This includes all books and other evidence
bearing on the Contractor’s costs and expenses under this con-
tract. The Contractor shall make these records and documents
available to the Government, at the Contractor’s office, at all
reasonable times, without any direct charge. If approved by
the Contracting Officer, photographs, microphotographs, or
other authentic reproductions may be maintained instead of
original records and documents.

(End of clause)

Alternate I (Sept 1996). If the contract is for construction,
substitute the following paragraph (g) for paragraph (g) of the
basic clause:

(g) If the Contractor and Contracting Officer fail to agree
on the whole amount to be paid the Contractor because of the
termination of work, the Contracting Officer shall pay the Con-
tractor the amounts determined as follows, but without duplica-
tion of any amounts agreed upon under paragraph (f) of this
clause:

(1) For contract work performed before the effective
date of termination, the total (without duplication of any items)
of—

(1) The cost of this work;

(ii) The cost of settling and paying termination settle-
ment proposals under terminated subcontracts that are properly
chargeable to the terminated portion of the contract if not
included in subdivision (g)(1)(i) of this clause; and

(iii) A sum, as profit on subdivision (g)(1)(i) of this
clause, determined by the Contracting Officer under 49.202 of
the Federal Acquisition Regulation, in effect on the date of this
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contract, to be fair and reasonable; however, if it appears that the

Contractor would have sustained a loss on the entire contract

had it been completed, the Contracting Officer shall allow no

profit under this subdivision (g)(1)(iii) and shall reduce the set-
tlement to reflect the indicated rate of loss.

(2) The reasonable costs of settlement of the work ter-
minated, including—

(1) Accounting, legal, clerical, and other expenses
reasonably necessary for the preparation of termination settle-
ment proposals and supporting data;

(ii) The termination and settlement of subcontracts
(excluding the amounts of such settlements); and

(iii) Storage, transportation, and other costs incurred,
reasonably necessary for the preservation, protection, or dispo-
sition of the termination inventory.

Alternate II (Sept 1996). If the contract is with an agency
of the U.S. Government or with State, local, or foreign gov-
ernments or their agencies, and if the Contracting Officer
determines that the requirement to pay interest on excess par-
tial payments is inappropriate, delete paragraph (m)(2) of the
basic clause.

Alternate III (Sept 1996). If the contract is for construction
and with an agency of the U.S. Government or with State,
local, or foreign governments or their agencies, substitute the
following paragraph (g) for paragraph (g) of the basic clause.
Paragraph (m)(2) may be deleted from the basic clause if the
Contracting Officer determines that the requirement to pay
interest on excess partial payments is inappropriate.

(g) If the Contractor and Contracting Officer fail to agree
on the whole amount to be paid the Contractor because of the
termination of work, the Contracting Officer shall pay the Con-
tractor the amounts determined as follows, but without duplica-
tion of any amounts agreed upon under paragraph (f) of this
clause:

(1) For contract work performed before the effective
date of termination, the total (without duplication of any items)
of—

(1) The cost of this work;

(i) The cost of settling and paying termination settle-
ment proposals under terminated subcontracts that are properly
chargeable to the terminated portion of the contract if not
included in subdivision (g)(1)(i) of this clause; and

(iii) A sum, as profit on subdivision (g)(1)(i) of this
clause, determined by the Contracting Officer under 49.202 of
the Federal Acquisition Regulation, in effect on the date of this
contract, to be fair and reasonable; however, if it appears that the
Contractor would have sustained a loss on the entire contract
had it been completed, the Contracting Officer shall allow no
profit under this subdivision (iii) and shall reduce the settlement
to reflect the indicated rate of loss.

(2) The reasonable costs of settlement of the work ter-
minated, including—
(1) Accounting, legal, clerical, and other expenses
reasonably necessary for the preparation of termination settle-
ment proposals and supporting data;
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(i) The termination and settlement of subcontracts
(excluding the amounts of such settlements); and

(iii) Storage, transportation, and other costs incurred,
reasonably necessary for the preservation, protection, or dispo-
sition of the termination inventory.

52.249-3 Termination for Convenience of the
Government (Dismantling, Demolition, or Removal of
Improvements).

As prescribed in 49.502(b)(2), insert the following clause:

TERMINATION FOR CONVENIENCE OF THE GOVERNMENT
(DISMANTLING, DEMOLITION, OR REMOVAL OF
IMPROVEMENTS) (APR 2012)

(a) The Government may terminate performance of work
under this contract, in whole or, from time to time, in part if
the Contracting Officer determines that a termination is in the
Government’s interest. The Contracting Officer shall termi-
nate by delivering to the Contractor a Notice of Termination
specifying the extent of termination and the effective date.
Upon receipt of the notice, if title to property is vested in the
Contractor under this contract, it shall revest in the Govern-
ment regardless of any other clause of this contract, except for
property that the Contractor disposed of by bona fide sale or
removed from the site.

(b) After receipt of a Notice of Termination, and except as
directed by the Contracting Officer, the Contractor shall
immediately proceed with the following obligations, regard-
less of delay in determining or adjusting any amounts due
under this clause:

(1) Stop work as specified in the notice.

(2) Place no further subcontracts or orders (referred to
as subcontracts in this clause) for materials, services, or facil-
ities, except as necessary to complete the continued portion of
the contract.

(3) Terminate all subcontracts to the extent they relate
to the work terminated.

(4) Assign to the Government, as directed by the Con-
tracting Officer, all right, title, and interest of the Contractor
under the subcontracts terminated, in which case the Govern-
ment shall have the right to settle or to pay any termination set-
tlement proposal arising out of those terminations.

(5) With approval or ratification to the extent required
by the Contracting Officer, settle all outstanding liabilities and
termination settlement proposals arising from the termination
of subcontracts; the approval or ratification will be final for
purposes of this clause.

(6) As directed by the Contracting Officer, transfer title
and deliver to the Government—

(1) The fabricated or unfabricated parts, work in pro-
cess, completed work, supplies, and other material produced
or acquired for the work terminated; and
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(i1) The completed or partially completed plans,
drawings, information, and other property that, if the contract
has been completed, would be required to be furnished to the
Government.

(7) Complete performance of the work not terminated.

(8) Take any action that may be necessary, or that the
Contracting Officer may direct, for the protection and preser-
vation of the property related to this contract that is in the pos-
session of the Contractor and in which the Government has or
may acquire an interest.

(9) Use its best efforts to sell, as directed or authorized
by the Contracting Officer, any property of the types referred
to in paragraph (b)(6) of this clause; provided, however, that
the Contractor (i) is not required to extend credit to any pur-
chaser and (ii) may acquire the property under the conditions
prescribed by, and at prices approved by, the Contracting
Officer. The proceeds of any transfer or disposition will be
applied to reduce any payments to be made by the Govern-
ment under this contract, credited to the price or cost of the
work, or paid in any other manner directed by the Contracting
Officer.

(¢) The Contractor shall submit complete termination
inventory schedules no later than 120 days from the effective
date of termination, unless extended in writing by the Con-
tracting Officer upon written request of the Contractor within
this 120-day period.

(d) After expiration of the plant clearance period as defined
in Subpart 49.001 of the Federal Acquisition Regulation, the
Contractor may submit to the Contracting Officer a list, cer-
tified as to quantity and quality, of termination inventory not
previously disposed of, excluding items authorized for dispo-
sition by the Contracting Officer. The Contractor may request
the Government to remove those items or enter into an agree-
ment for their storage. Within 15 days, the Government will
accept title to those items and remove them or enter into a stor-
age agreement. The Contracting Officer may verify the list
upon removal of the items, or if stored, within 45 days from
submission of the list, and shall correct the list, as necessary,
before final settlement.

(e) After termination, the Contractor shall submit a final
termination settlement proposal to the Contracting Officer in
the form and with the certification prescribed by the Contract-
ing Officer. The Contractor shall submit the proposal
promptly, but no later than 1 year from the effective date of
termination, unless extended in writing by the Contracting
Officer upon written request of the Contractor within this
1-year period. However, if the Contracting Officer determines
that the facts justify it, a termination settlement proposal may
be received and acted on after 1 year or any extension. If the
Contractor fails to submit the proposal within the time
allowed, the Contracting Officer may determine, on the basis

of information available, the amount, if any, due the Contrac-
tor because of the termination and shall pay the amount
determined.

(f) Subject to paragraph (e) of this clause, the Contractor
and the Contracting Officer may agree upon the whole or any
part of the amount to be paid because of the termination. The
amount may include a reasonable allowance for profit on
work done. However, the agreed amount, whether under this
paragraph (f) or paragraph (g) of this clause, exclusive of set-
tlement costs, may not exceed the total contract price as
reduced by (1) the amount of payments previously made and
(2) the contract price of work not terminated. The contract
shall be amended and the Contractor paid the agreed amount.
Paragraph (g) of this clause shall not limit, restrict, or affect
the amount that may be agreed upon to be paid under this
paragraph.

(g) If the Contractor and the Contracting Officer fail to
agree on the whole amount to be paid because of the termina-
tion of work, the Contracting Officer shall pay the Contractor
the amounts determined by the Contracting Officer as fol-
lows, but without duplication of any amounts agreed on under
paragraph (f) of this clause:

(1) For contract work performed before the effective
date of termination, the total (without duplication of any
items) of—

(1) The cost of this work;

(i1) The cost of settling and paying termination set-
tlement proposals under terminated subcontracts that are
properly chargeable to the terminated portion of the contract,
if not included in subdivision (g)(1)(i) of this clause; and

(iii) A sum, as profit on subdivision (g)(1)(i) of this
clause, determined by the Contracting Officer under
section 49.202 of the Federal Acquisition Regulation, in
effect on the date of this contract, to be fair and reasonable;
however, if it appears that the Contractor would have sus-
tained a loss on the entire contract had it been completed, the
Contracting Officer shall allow no profit under this
subdivision (iii) and shall reduce the amount of the settlement
to reflect the indicated rate of loss.

(2) The reasonable costs of settlement of the work ter-
minated, including—

(1) Accounting, legal, clerical, and other expenses
reasonably necessary for the preparation of termination settle-
ment proposals and supporting data;

(i1) The termination and settlement of subcontracts
(excluding the amounts of such settlements); and

(iii) Preservation and protection of property under
paragraph (b)(8) of this clause.

(h) Except for normal spoilage, and except to the extent
that the Government expressly assumed the risk of loss, the
Contracting Officer shall exclude from the amounts payable
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to the Contractor under paragraph (g) of this clause, the fair
value, as determined by the Contracting Officer, for the loss
of the Government property.

(i) The cost principles and procedures of Part 31 of the Fed-
eral Acquisition Regulation, in effect on the date of this con-
tract, shall govern all costs claimed, agreed to, or determined
under this clause.

(j) The Contractor shall have the right of appeal, under the
Disputes clause, from any determination made by the Con-
tracting Officer under paragraph (e), (g), or (1) of this clause,
except that if the Contractor failed to submit the termination
settlement proposal within the time provided in paragraph (¢)
or (1) and failed to request a time extension, there is no right
of appeal. If the Contracting Officer has made a determination
of the amount due under paragraph (e), (g), or (1) of this
clause, the Government shall pay the Contractor—

(1) The amount determined by the Contracting Officer,
if there is no right of appeal or if no timely appeal has been
taken; or

(2) The amount finally determined on an appeal.

(k) In arriving at the amount due the Contractor under this
clause, there shall be deducted—

(1) All unliquidated advance or other payments to the
Contractor under the terminated portion of this contract;

(2) Any claim which the Government has against the
Contractor under this contract; and

(3) The agreed price for, or the proceeds of sale of, mate-
rials, supplies, or other things acquired by the Contractor or
sold under the provisions of this clause and not recovered by
or credited to the Government.

(1) If the termination is partial, the Contractor may file a
proposal with the Contracting Officer for an equitable adjust-
ment of the price(s) of the continued portion of the contract.
The Contracting Officer shall make any equitable adjustment
agreed upon. Any proposal by the Contractor for an equitable
adjustment under this clause shall be requested within 90 days
from the effective date of termination unless extended in writ-
ing by the Contracting Officer.

(m)(1) The Government may, under the terms and condi-
tions it prescribes, make partial payments and payments
against cost incurred by the Contractor for the terminated por-
tion of the contract, if the Contracting Officer believes the
total of these payments will not exceed the amount to which
the Contractor will be entitled.

(2) If the total payments exceed the amount finally
determined to be due, the Contractor shall repay the excess to
the Government upon demand, together with interest com-
puted at the rate established by the Secretary of the Treasury
under 50 U.S.C. App 1215(b)(2). Interest shall be computed
for the period from the date the excess payment is received by
the Contractor to the date the excess is repaid. Interest shall
not be charged on any excess payment due to a reduction in
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the Contractor’s termination settlement proposal because of
retention or other disposition of termination inventory until
10 days after the date of the retention or disposition, or a later
date determined by the Contracting Officer because of the
circumstances.

(n) Unless otherwise provided in this contract or by statute,
the Contractor shall maintain all records and documents relat-
ing to the terminated portion of this contract for 3 years after
final settlement. This includes all books and other evidence
bearing on the Contractor’s costs and expenses under this con-
tract. The Contractor shall make these records and documents
available to the Government, at the Contractor’s office, at all
reasonable times, without any direct charge. If approved by
the Contracting Officer, photographs, microphotographs, or
other authentic reproductions may be maintained instead of
original records and documents.

(End of clause)

Alternate I (Sept 1996). If the contract is with an agency of
the U.S. Government or with State, local, or foreign govern-
ments or their agencies, and if the contracting officer deter-
mines that the requirement to pay interest on excess partial
payments is inappropriate, delete paragraph (m)(2) from the
basic clause.

52.249-4 Termination for Convenience of the
Government (Services) (Short Form).

As prescribed in 49.502(c), insert the following clause in
solicitations and contracts for services, regardless of value,
when a fixed-price contract is contemplated and the Contract-
ing Officer determines that because of the kind of services
required, the successful offeror will not incur substantial
charges in preparation for and in carrying out the contract, and
would, if terminated for the convenience of the Government,
limit termination settlement charges to services rendered
before the date of termination:

TERMINATION FOR CONVENIENCE OF THE GOVERNMENT
(SERVICES) (SHORT FORM) (APR 1984)

The Contracting Officer, by written notice, may terminate
this contract, in whole or in part, when it is in the Govern-
ment’s interest. If this contract is terminated, the Government
shall be liable only for payment under the payment provisions
of this contract for services rendered before the effective date
of termination.

(End of clause)

52.249-5 Termination for Convenience of the
Government (Educational and Other Nonprofit
Institutions).

As prescribed in 49.502(d), insert the following clause:
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ther delineated in 6 CFR 25.4, that a particular Anti-Terrorism
Technology constitutes a QATT under the SAFETY Act.

(b) The Support Anti-terrorism by Fostering Effective
Technologies Act of 2002 (SAFETY Act), 6 U.S.C. 441-444,
creates certain liability limitations for claims arising out of,
relating to, or resulting from an act of terrorism where QATTs
have been deployed. It also confers other important benefits.
SAFETY Act designation and SAFETY Act certification are
designed to support effective technologies aimed at prevent-
ing, detecting, identifying, or deterring acts of terrorism, or
limiting the harm that such acts might otherwise cause, and
which also meet other prescribed criteria.

(c)(1) DHS has issued a SAFETY Act pre-qualification
designation notice for the technology to be acquired under this
solicitation.

(2) This notice is attached to this solicitation and con-
tains essential information, including—

(1) A detailed description of and specification for the
technology covered by the notice;

(i1) A statement that the technology described and
specified in the notice satisfies the technical criteria to be
deemed a QATT and the offeror’s proposed technology either
may presumptively or will qualify for the issuance of a desig-
nation provided the offeror complies with terms and condi-
tions in the notice and its application is approved;

(iii) The period of time within which DHS will take
action upon submission of a SAFETY Act application submit-
ted pursuant to the notice;

(iv) A listing of those portions of the application that
must be completed and submitted by selected awardees and
the time periods for such submissions;

(v) The date of expiration of the notice; and

(vi) Any other terms and conditions concerning the
notice.

(3) Offerors should read this notice carefully to make
sure they comply with the terms of the notice if they plan on
taking advantage of SAFETY Act coverage for their technol-
ogies.

(d) All determinations by DHS are based on factors set
forth in the SAFETY Act and its implementing regulations. A
determination by DHS to issue a SAFETY Act designation, or
not to issue a SAFETY Act designation for a particular Tech-
nology as a QATT is not a determination that the Technology
meets, or fails to meet, the requirements of any solicitation
issued by any Federal, State, local or tribal governments.
Determinations by DHS with respect to whether to issue a
SAFETY Act designation for Technologies submitted for
DHS review are based on the factors identified in 6 CFR
25.4(b).

(e) Neither SAFETY Act designation nor certification is in
any way a requirement of this action. Whether to seek the ben-
efits of the SAFETY Act for a proposed product or service is
entirely up to the offeror. Additional information about the

SAFETY Act may be found at the SAFETY Act website at
hitp://www.SAFETYAct.gov.

(f) Proposals in which pricing or any other terms or condi-
tions are offered contingent upon SAFETY Act designation or
certification of the proposed product(s) or service(s) will not
be considered for award.

(End of provision)

Alternate I (Feb 2009). As prescribed in 50.206(c)(2), sub-
stitute the following paragraph (f):

(H)(1) Offerors are authorized to submit proposals made
contingent upon SAFETY Act designation before award. When
an offer is made contingent upon SAFETY Act designation, the
offeror also may submit an alternate offer without the contin-

gency.

(2) If an offer is submitted contingent upon receipt of
SAFETY Actdesignation prior to contract award, then the Gov-
ernment may not award a contract based on such offer unless the
offeror demonstrates prior to award that DHS has issued a
SAFETY Act designation for the offeror’s technology.

(3) The Government reserves the right to award the con-
tract based on a noncontingent offer, prior to DHS resolution of
the offeror’s application for SAFETY Act designation.

Alternate Il (Feb 2009). As prescribed in 50.206(c)(3),
substitute the following paragraph (f):

(f)(1) Offerors are authorized to submit proposals presum-
ing SAFETY Act designation before or after award.

(2) An offeror is eligible for award only if the offeror—
(1) Filesa SAFETY Act designation application, lim-
ited to the scope of the applicable prequalification designation
notice, within 15 days after submission of the proposal,
(ii) Pursues its SAFETY Act designation application
in good faith; and
(iii) Agrees to obtain the amount of insurance DHS
requires for issuing the offeror’s SAFETY Act designation.
(3) If DHS has not issued a SAFETY Act designation
to the successful offeror before contract award, the contracting
officer will include the clause at 52.250-5 in the resulting con-
tract.

52.250-5 SAFETY Act—Equitable Adjustment.
As prescribed in 50.206(d), insert the following clause:

SAFETY ACT—EQUITABLE ADJUSTMENT (FEB 2009)

(a) Definitions. As used in this clause—

“Act of terrorism” means any act determined to have met
the following requirements or such other requirements as
defined and specified by the Secretary of Homeland Security:

(1) Is unlawful.

(2) Causes harm, including financial harm, to a person,
property, or entity, in the United States, or in the case of a
domestic United States air carrier or a United States-flag ves-

52.2-362.1
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sel (or a vessel based principally in the United States on which
United States income tax is paid and whose insurance cover-
age is subject to regulation in the United States), in or outside
the United States.

(3) Uses or attempts to use instrumentalities, weapons
or other methods designed or intended to cause mass destruc-
tion, injury or other loss to citizens or institutions of the
United States.

“Block certification” means SAFETY Act certification of
a technology class that the Department of Homeland Security
(DHS) has determined to be an approved class of approved
products for homeland security.

“Block designation” means SAFETY Act designation of a
technology class that the DHS has determined to be a Quali-
fied Anti-Terrorism Technology (QATT).

“Qualified Anti-Terrorism Technology (QATT)” means
any technology designed, developed, modified, procured, or
sold for the purpose of preventing, detecting, identifying, or
deterring acts of terrorism or limiting the harm such acts might
otherwise cause, for which a SAFETY Act designation has
been issued. For purposes of defining a QATT, technology
means any product, equipment, service (including support
services), device, or technology (including information tech-
nology) or any combination of the foregoing. Design services,
consulting services, engineering services, software develop-
ment services, software integration services, threat assess-
ments, vulnerability studies, and other analyses relevant to
homeland security may be deemed a technology.

“SAFETY Act certification” means a determination by
DHS pursuant to 6 U.S.C. 442(d), as further delineated in 6
CFR 25.9, that a QATT for which a SAFETY Act designation
has been issued is an approved product for homeland security,
i.e., it will perform as intended, conforms to the seller's spec-
ifications, and is safe for use as intended.

“SAFETY Act designation” means a determination by
DHS pursuant to 6 U.S.C. 441(b) and 6 U.S.C. 443(a) , as fur-
ther delineated in 6 CFR 25.4, that a particular Anti-Terrorism
Technology constitutes a QATT under the SAFETY Act.

(b) Prices for the items covered by the pre-qualification
designation notice, block designation, or block certification in
the contract were established presuming DHS will issue a
SAFETY Act designation (or SAFETY Act certification) for
those items.

(¢) In order to qualify for an equitable adjustment in accor-
dance with paragraph (d) of this clause the Contractor shall in
good faith pursue obtaining—

(1) SAFETY Act designation (or SAFETY Act certifi-
cation); and

(2) The amount of insurance DHS requires for issuing
any SAFETY Act designation (or SAFETY Act certification).

52.2-362.2

(d)(1) If DHS denies the Contractor’s SAFETY Act desig-
nation (or certification) application, the Contractor may sub-
mit a request for an equitable adjustment within 30 days of
DHS’s notification of denial.

(2) The Contracting Officer shall either—

(1) Make an equitable adjustment to the contract
price based on evidence of the resulting increase or decrease
in the Contractor’s costs and/or an equitable adjustment to
other terms and conditions based on lack of SAFETY Act des-
ignation (or certification); or

(ii) At the sole option of the Government, terminate
this contract for the convenience of the Government in place
of an equitable adjustment.

(3) A failure of the parties to agree on the equitable
adjustment will be considered to be a dispute in accordance
with the “Disputes” clause of this contract.

(4) Unless first terminated, the Contractor shall con-
tinue contract performance during establishment of any equi-
table adjustment.

(End of clause)

52.251-1 Government Supply Sources.
As prescribed in 51.107, insert the following clause:

GOVERNMENT SUPPLY SOURCES (APR 2012)

The Contracting Officer may issue the Contractor an
authorization to use Government supply sources in the perfor-
mance of this contract. Title to all property acquired by the
Contractor under such an authorization shall vest in the Gov-
ernment unless otherwise specified in the contract. The pro-
visions of the clause at FAR 52.245-1, Government Property,
apply to all property acquired under such authorization

(End of clause)

52.251-2 Interagency Fleet Management System Vehicles
and Related Services.

As prescribed in 51.205, insert the following clause:

INTERAGENCY FLEET MANAGEMENT SYSTEM VEHICLES
AND RELATED SERVICES (JAN 1991)

The Contracting Officer may issue the Contractor an
authorization to obtain interagency fleet management system
(IFMS) vehicles and related services for use in the perfor-
mance of this contract. The use, service, and maintenance of
interagency fleet management system vehicles and the use of
related services by the Contractor shall be in accordance with
41 CFR 101-39 and 41 CFR 101-38.301-1.

(End of clause)
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52.222-36 Affirmative Action for
Workers with Disabilities.

22.1408(a)

Yes

A

A

A

A

A

A

A

A

A

Alternate 1

22.1408(b)

Yes

A

A

A

A

A

52.222-37 Employment Reports on
Special Disabled Veterans, Veterans of
the Vietnam Era, and Other Eligible
Veterans.

22.1310(b)

Yes

A

A

A

A

A

52.222-38 Compliance with Veterans’
Employment Reporting Requirements.

22.1310(c)

Yes

52.222-40 Notification of Employee
Rights Under the National Labor
Relations Act.

22.1605

Yes

52.222-41 Service Contract Act of 1965.

22.1006(a)

Yes

52.222-42 Statement of Equivalent Rates
for Federal Hires.

22.1006(b)

No

52.222-43 Fair Labor Standards Act and
Service Contract Act—Price
Adjustment (Multiple Year and Option
Contracts).

22.1006(c)(1)

Yes

52.222-44 Fair Labor Standards Act and
Service Contract Act—Price
Adjustment.

22.1006(c)(2)

Yes

52.222-46 Evaluation of Compensation
for Professional Employees.

22.1103

Yes

52.222-48 Exemption from Application
of the Service Contract Act to Contracts
for Maintenance, Calibration, or Repair
of Certain Equipment Certification.

22.1006(e)(1)

Yes

52.222-49 Service Contract Act—Place
of Performance Unknown.

22.1006(f)

Yes

52.222-50 Combating Trafficking in
Persons.

22.1705(a)

Yes

Rv

Rv

Rv

Rv

Rv

Rv

Rv

Rv

Rv

Rv

Rv

Rv

Rv

Rv

Rv

Rv

Rv

Rv

Alternate 1

22.1705(b)

No

52.222-51 Exemption from Application
of the Service Contract Act to Contracts
for Maintenance, Calibration, or Repair
of Certain Equipment—Requirements.

22.1006(¢)(2)

Yes

52.222-52 Exemption from Application
of the Service Contract Act to Contracts
for Certain Services—Certification.

22.1006(¢)(3)

Yes

52.222-53 Exemption from Application
of the Service Contract Act to Contracts
for Certain Services—Requirements.

22.1006(c)()

Yes

52.222-54 Employment Eligibility
Verification

22.1803

Yes

52.223-1 Biobased Product Certification.

23.406(a)

Yes

52.223-2 Affirmative Procurement of
Biobased Products Under Service and
Construction Contracts.

23.406(b)

Yes
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52.223-3 Hazardous Material 23.303 C |Yes| | A A A A A A Al A A A A A A A A Al A]|A
dentification and Material Safety Data.

Alternate 1 23.303(b) C |Yes| | AlAIAIAIAIAIAIAIAIAIA]IAAAAAIALIA
52.223-4 Recovered Material 23.406(c) P |Yes| K A A A A A A A A A A A A A A A A A A
“Certification. -

52.223-5 Pollution Prevention and 23.1005 C |Yes| | A A A A A A Al A A A A A A A A Al A]|A

Right-to-Know Information.

Alternate I 23.1005(b) C |Yes| | AlA|IA|IAIAIAIAIAIAIAIA]IAAAA]|A]IAIA

Alternate 11 23.1005(c) C |Yes| | AlA|IA|A|A|A|A|A|A|A a AlA|A|A]|A|A]|A
52.223-6 Drug-Free Workplace. 23.505 C |Yes| | A|lA|A|IA|A|A|IA|IA|A|IAIA|IA|IA|IA]IA|IA]|AIA
52.223-7 Notice of Radioactive 23.602 C | No| | A A A A A A Al A A A A A A

Materials.

52.223-9 Estimate of Percentage of 23.406(d) C | No| | AlA|A|IAIAIAIA|IA|A|AIAIA|IA]JA]A]A Al A

Recovered Material Content for EPA-

Designated Products.

Alternate 1 23.406(d) C [No| | AlAIAIAIAIAIAIAIAIAIAIA|IA]A]A]A Al A
52.223-10 Waste Reduction Program. 23.705(a) C |Yes| | A A A A
52.223-11 Ozone-Depleting Substances. |23.804(a) C | No| | Al A A A
52.223-12 Refrigeration Equipment and |23.804(b) C |Yes| | A A A A A A

Air Conditioners.

52.223-15 Energy Efficiency in Energy- |23.206 C |Yes| | A|lA|A|A|A|A|A]A|A A | A A|lA|A]|A|A]|A

Consuming Products.

52.223-16 IEEE 1680 Standard for the |23.705(b)(1) C [Yes| | |A|A|A|A|A]A A|lA|A A A A

Environmental Assessment of Personal

Computer Products.

Alternate 1 23.705(b)(2) C |Yes| | AlA|A|A|A|A Al A]|A A A A

52.223-17 Affirmative Procurement of |23.406(e) C |Yes| | A A A A A A A A A A A A

EPA-designated Items in Service and

Construction Contracts.

52.223-18 Encouraging Contractor 23.1105 C |Yes| | R R R R R R R R R R R R R R R R R R | R

Policies to Ban Text Messaging While

Driving
52.223-19 Compliance with 23.903 C |Yes AlA|AIAIAIAIAIA|IA]A A|lA|A|A]|A

Environmental Management Systems.

52.224-1 Privacy Act Notification. 24.104(a) C |Yes| | A A A A A A A A A A A A A A A A A
52.224-2 Privacy Act. 24.104(b) C |Yes| | AlAIAIAIAIAIAIAIAIAIA|IAIA]IA]JA]A]A
52.225-1 Buy American Act—Supplies. |25.1101(a)(1) C |Yes| | A A A A A A A A A A A A
52.225-2 Buy American Act Certificate. |25.1101(a)(2) P | No | K A A A A A A A A A A A
52.225-3 Buy American Act—Free 25.1101(b)(1)(i) C |Yes| | A A A A A A A

Trade Agreements—Israeli Trade Act.

Alternate I 25.1101(b)(1)(ii) C |Yes| | Al A Al A A A A

Alternate 1T 25.1101(b)(1)(iii) C |Yes| | Al A Al A A A A

Alternate 11T 25.1101(b)(1)(iv) C |Yes| | Al A Al A A A A
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53.213

Subpart 53.2—Prescription of Forms

53.200 Scope of subpart.

This subpart prescribes standard forms and references
optional forms and agency-prescribed forms for use in acqui-
sition. Consistent with the approach used in Subpart 52.2, this
subpart is arranged by subject matter, in the same order as, and
keyed to, the parts of the FAR in which the form usage
requirements are addressed. For example, forms addressed in
FAR Part 14, Sealed Bidding, are treated in this subpart in
section 53.214, Sealed Bidding; forms addressed in
FAR Part 43, Contract Modifications, are treated in this sub-
part in section 53.243, Contract modifications. The following
example illustrates how the subjects are keyed to the parts in
which they are addressed:

53.243 Contract Modifications (SF 30).

—L’ SECTION (KEYED TO FAR PART

CONTAINING SUBJECT MATTER:
USAGE REQUIREMENTS FOR SF 30
ARE ADDRESSED IN PART 43,
CONTRACT MODIFICATIONS)

—> PART AND SUBPART (INVARIABLE)

53.201 Federal acquisition system.

53.201-1 Contracting authority and responsibilities

(SF 1402).

SF 1402 (10/83), Certificate of Appointment. SF 1402 is
prescribed for use in appointing contracting officers, as spec-
ified in 1.603-3.

53.202 [Reserved]
53.203 [Reserved]
53.204 Administrative matters.

53.204-1 Safeguarding classified information within

industry (DD Form 254, DD Form 441).

The following forms, which are prescribed by the Depart-
ment of Defense, shall be used by agencies covered by the
Defense Industrial Security Program if contractor access to
classified information is required, as specified in and the
clause at 52.204-2:

(a) DD Form 254 (Department of Defense (DoD)), Con-
tract Security Classification Specification. (See 4.403(c)(1).)

(b) DD Form 441 (DoD), Security Agreement. (See
paragraph (b) of the clause at 52.204-2.)

53.204-2 [Reserved]
53.205 Publicizing contract actions.

53.205-1 Paid advertisements.
SF 1449, prescribed in 53.212, shall be used to place orders
for paid advertisements as specified in 5.503.

53.206 [Reserved]
53.207 [Reserved]
53.208 [Reserved]
53.209 Contractor qualifications.

53.209-1 Responsible prospective contractors.

The following forms are prescribed for use in conducting
preaward surveys of prospective contractors, as specified in
9.106-1,9.106-2, and 9.106-4:

(a) SF 1403 (Rev. 9/88), Preaward Survey of Prospective
Contractor (General). SF 1403 is authorized for local
reproduction.

(b) SF 1404 (Rev. 9/88), Preaward Survey of Prospective
Contractor—Technical. SF 1404 is authorized for local
reproduction.

(c) SF 1405 (Rev. 9/88), Preaward Survey of Prospective
Contractor—Production. SF 1405 is authorized for local
reproduction.

(d) SF 1406 (Rev. 11/97), Preaward Survey of Prospective
Contractor—Quality Assurance. SF 1406 is authorized for
local reproduction.

(e) SF 1407 (Rev. 9/88), Preaward Survey of Prospective
Contractor—Financial Capability. SF 1407 is authorized for
local reproduction.

(f) SF 1408 (Rev. 9/88), Preaward Survey of Prospective
Contractor—Accounting System. SF 1408 is authorized for
local reproduction.

53.210 [Reserved]
53.211 [Reserved]

53.212 Acquisition of commercial items.
SE 1449 (Rev. 2/2012), Solicitation/Contract/Order for |
Commercial Items. SF 1449 is prescribed for use in solicita-
tions and contracts for commercial items. Agencies may pre-
scribe additional detailed instructions for use of the form.

53.213 Simplified acquisition procedures (SF’s 18, 30, 44,
1165, 1449, and OF’s 336, 347, and 348).
The following forms are prescribed as stated in this section
for use in simplified acquisition procedures, orders under

53.2-1
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existing contracts or agreements, and orders from required
sources of supplies and services:

(a) SF 18 (Rev. 6/95), Request for Quotations, or SF 1449
(Rev. 2/2012), Solicitation/Contract/Order for Commercial
Items. SF 18 is prescribed for use in obtaining price, cost,
delivery, and related information from suppliers as specified
in 13.307(b). SF 1449, as prescribed in 53.212, or other
agency forms/automated formats, may also be used to obtain
price, cost, delivery, and related information from suppliers as
specified in 13.307(b).

(b) SF 30 (Rev. 10/83), Amendment of Solicitation/ Modi-
fication of Contract. SF 30, prescribed in 53.243, may be used
for modifying purchase orders, as specified in 13.307(c)(3).

(c) SF 44 (Rev. 10/83), Purchase Order Invoice Voucher.
SF 44 is prescribed for use in simplified acquisition proce-
dures, as specified in 13.306.

(d) SF 1165 (6/83 Ed.), Receipt for Cash-Subvoucher.
SF 1165 (GAO) may be used for imprest fund purchases, as
specified in 13.307(e).

(e) OF 336 (4/86 Ed.), Continuation Sheet. OF 336, pre-
scribed in 53.214(h), may be used as a continuation sheet in
solicitations, as specified in 13.307(c)(1).

(f) SF 1449 (Rev. 2/2012) Solicitation/Contract/Order
for Commercial Items prescribed in 53.212, OF 347
(Rev. 2/2012), Order for Supplies or Services, and OF 348
(Rev. 4/06), Order for Supplies or Services—Schedule Con-
tinuation. SF 1449, OF’s 347 and 348 (or approved agency
forms/automated formats) may be used as follows:

(1) To accomplish acquisitions under simplified acqui-
sition procedures, as specified in 13.307.

(2) To establish blanket purchase agreements (BPA’s),
as specified in 13.303-2, and to make purchases under BPA’s,
as specified in 13.303-5.

(3) To issue orders under basic ordering agreements, as
specified in 16.703(d)(2)(i).

(4) As otherwise specified in this chapter (e.g., see
5.503(a)(2), 8.406-1, 36.701(b), and 51.102(e)(3)(ii)).

53.214 Sealed bidding.

The following forms are prescribed for use in contracting
by sealed bidding (except for construction and architect-engi-
neer services):

(a) SF 26 (Rev. 5/2011), Award/Contract. SF 26 is pre-
scribed for use in awarding sealed bid contracts for supplies
or services in which bids were obtained on SF 33, Solicitation,
Offer and Award, as specified in 14.408-1(d)(1). Block 18
may only be used for sealed-bid procurements.

(b) SF 30, Amendment of Solicitation/Modification of Con-
tract. SF 30, prescribed in 53.243, shall be used in amending
invitations for bids, as specified in 14.208(a).

(c) SF 33 (Rev. 9/97), Solicitation, Offer and Award. SF 33
is prescribed for use in soliciting bids for supplies or services
and for awarding the contracts that result from the bids, as

53.2-2

specified in 14.201-2(a)(1), unless award is accomplished by
SF 26.

(d) SF 1447 (Rev. 2/2012), Solicitation/Contract. SF 1447
is prescribed for use in soliciting supplies or services and for
awarding contracts that result from the bids. It shall be used
when the simplified contract format is used (see 14.201-9) and
may be used in place of the SF 26 or SF 33 with other solici-
tations and awards. Agencies may prescribe additional
detailed instructions for use of the form.

(e) [Reserved]

(f) SF 1409 (Rev. 9/88), Abstract of Offers, and SF 1410
(9/88), Abstract of Offers—Continuation. SF 1409 and
SF 1410 are prescribed for use in recording bids, as specified
in 14.403(a).

(g) OF 17 (Rev. 12/93), Offer Label. OF 17 may be fur-
nished with each invitation for bids to facilitate identification
and handling of bids, as specified in 14.202-3(b).

(h) OF 336 (Rev. 3/86), Continuation Sheet. OF 336 may
be used as a continuation sheet in solicitations, as specified in
14.201-2(b).

53.215 Contracting by negotiation.

53.215-1 Solicitation and receipt of proposals.

The following forms are prescribed, as stated in the follow-
ing paragraphs, for use in contracting by negotiation (except
for construction, architect-engineer services, or acquisitions
made using simplified acquisition procedures):

(a) SF26 (Rev.5/2011), Award/Contract. SF 26, pre-
scribed in 53.214(a), may be used in entering into negotiated
contracts in which the signature of both parties on a single
document is appropriate, as specified in 15.509. Block 18 may
not be used for negotiated procurements.

(b) SF 30 (Rev. 10/83), Amendment of Solicitation/Modifi-
cation of Contract. SF 30, prescribed in 53.243, may be used
for amending requests for proposals and for amending
requests for information, as specified in 15.210(b).

(¢) SF33 (Rev.9/97), Solicitation, Offer and
Award. SF 33, prescribed in 53.214(c), may be used in con-
nection with the solicitation and award of negotiated con-
tracts. Award of such contracts may be made by either
OF 307, SF 33, or SF 26, as specified in 53.214(c) and
15.509.

(d) OF 17 (Rev. 12/93), Offer Label. OF 17 may be fur-
nished with each request for proposals to facilitate identifica-
tion and handling of proposals, as specified in 15.210(c).

(e) OF 307 (Rev. 9/97), Contract Award. OF 307 may be
used to award negotiated contracts as specified in 15.509.

(f) OF 308 (Rev. 9/97), Solicitation and Offer-Negotiated
Acquisition. OF 308 may be used to support solicitation of
negotiated contracts as specified in 15.210(a). Award of such
contracts may be made by OF 307, as specified in 15.509.
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(g) OF 309 (Rev.9/97), Amendment of Solicitation.
OF 309 may be used to amend solicitations of negotiated con-
tracts, as specified in 15.210(b).

53.216 Types of contracts.

53.216-1 Delivery orders and orders under basic ordering

agreements (OF 347).

OF 347, Order for Supplies or Services. OF 347, pre-
scribed in 53.213(f) (or an approved agency form), may be
used to place orders under indefinite delivery contracts and
basic ordering agreements, as specified in 16.703(d)(2)(1).

53.217 [Reserved]
53.218 [Reserved]

53.219 Small business programs.

(a) The following form may be used in reporting small dis-
advantaged business contracting data: OF 312 (10/00), Small
Disadvantaged Business Participation Report. (See
Subpart 19.12.)

(b) The following standard form is prescribed for use in
reporting small business (including Alaska Native Corpora-
tions and Indian tribes), veteran-owned small business, ser-
vice-disabled veteran-owned small business, HUBZone small
business, small disadvantaged business (including Alaska
Native Corporations and Indian tribes) and women-owned
small business subcontracting data, as specified in Part 19:
SF 294, (Rev. 1/2010) Subcontracting Report for Individual
Contracts. SF 294 is authorized for local reproduction.

53.220 [Reserved]
53.221 [Reserved]

53.222 Application of labor laws to Government
acquisitions (SF’s 308, 1093, 1413, 1444, 1445, 1446,
WH-347).

The following forms are prescribed as stated below, for use
in connection with the application of labor laws:

(a) [Reserved]

(b) [Reserved]

(c) SF 308 (DOL) (5/85 Ed.), Request for Determination
and Response to Request. (See 22.404-3(a) and (b).)

(d) SF 1093 (GAO) (10/71 Ed.), Schedule of Withholdings
under the Davis-Bacon Act and/or the Contract Work Hours
and Safety Standards Act. (See 22.406-9(c)(1).)

(e) SF 1413 (Rev. 7/2005), Statement and Acknowledg-
ment. SF 1413 is prescribed for use in obtaining contractor
acknowledgment of inclusion of required clauses in subcon-
tracts, as specified in 22.406-5.

(f) SF 1444 (10/87 Ed.), Request for Authorization of
Additional Classification and Rate. (See 22.406-3(a) and
22.1019.)

(g) SF 1445 (Rev. 12/96), Labor Standards Interview. (See
22.406-7(b).)

(h) SF 1446 (10/87 Ed.), Labor Standards Investigation
Summary Sheet. (See 22.406-8(d).)

(1) Form WH-347 (DOL), Payroll (For Contractor's
Optional Use). (See 22.406-6(a).)

53.223 [Reserved]
53.224 [Reserved]
53.225 [Reserved]
53.226 [Reserved]
53.227 [Reserved]

53.228 Bonds and insurance.

The following standard forms are prescribed for use for
bond and insurance requirements, as specified in Part 28:

(a) SF 24 (Rev. 10/98) Bid Bond. (See 28.106-1.) SF 24 is
authorized for local reproduction.

(b) SF25 (Rev.5/96) Performance Bond. (See
28.106-1(b).) SF 25 is authorized for local reproduction.

(c) SF 254 (Rev. 10/98) Payment Bond. (See 28.106-1(c).)
SF 25A is authorized for local reproduction.

(d) SF 25B (Rev. 10/83), Continuation Sheet (For Standard
Forms 24, 25, and 25A). (See 28.106-1(c).)

(e) SF 28 (Rev. 6/03) Affidavit of Individual Surety. (See
28.106-1(e) and 28.203(b).) SF 28 is authorized for local
reproduction.

(f) SF 34 (Rev. 1/90), Annual Bid Bond. (See 28.106-1(f).)
SF 34 is authorized for local reproduction.

(g) SF 35 (Rev. 1/90), Annual Performance Bond. (See
28.106-1.) SF 35 is authorized for local reproduction.

(h) SF 273 (Rev. 10/98) Reinsurance Agreement for a
Miller Act Performance Bond. (See 28.106-1(h) and
28.202-1(a)(4).) SF 273 is authorized for local reproduction.

(i) SF 274 (Rev. 10/98) Reinsurance Agreement for a
Miller Act Payment Bond. (See 28.106-1(i) and
28.202-1(a)(4).) SF 274 is authorized for local reproduction.

(G) SF 275 (Rev. 10/98) Reinsurance Agreement in Favor
of the United States. (See 28.106-1(j) and 28.202-1(a)(4).)
SF 275 is authorized for local reproduction.

(k) SF 1414 (Rev. 10/93), Consent of Surety. SF 1414 is
authorized for local reproduction.

(1) SF 1415 (Rev. 7/93), Consent of Surety and Increase of
Penalty. (See 28.106-1(1).) SF 1415 is authorized for local
reproduction.

53.2-3



FAC 2005-56 APRIL 2, 2012

53.229

FEDERAL ACQUISITION REGULATION

(m) SF 1416 (Rev. 10/98) Payment Bond for Other than
Construction Contracts. (See 28.106-1(m).) SF 1416 is
authorized for local reproduction.

(n) SF 1418 (Rev. 2/99) Performance Bond For Other
Than Construction Contracts. (See 28.106-1(n).) SF 1418 is
authorized for local reproduction.

(0) OF 90 (Rev. 1/90), Release of Lien on Real Property.
(See 28.106-1(0) and 28.203-5(a).) OF 90 is authorized for
local reproduction.

(p) OF 91 (1/90 Ed.), Release of Personal Property from
Escrow. (See 28.106-1(p) and 28.203-5(a).) OF 91 is autho-
rized for local reproduction.

53.229 Taxes (SF’s 1094, 1094-A).

SF 1094 (Rev. 12/96), U.S. Tax Exemption Form, and
SF 10944 (Rev. 12/96), Tax Exemption Forms Accountability
Record. SF’s 1094 and 1094 A are prescribed for use in estab-
lishing exemption from State or local taxes, as specified in
29.302(b).

53.230 [Reserved]
53.231 [Reserved]

53.232 Contract financing (SF 1443).

SF 1443 (7/09), Contractor’s Request for Progress Pay-
ment. SF 1443 is prescribed for use in obtaining contractors’
requests for progress payments.

53.233 [Reserved]
53.234 [Reserved]

53.235 Research and development contracting (SF 298).

SF 298 (2/89), Report Documentation Page. SF 298 is pre-
scribed for use in submitting scientific and technical reports
to contracting officers and to technical information libraries,
as specified in 35.010.

53.236 Construction and architect-engineer contracts.

53.236-1 Construction.

The following forms are prescribed, as stated below, for
use in contracting for construction, alteration, or repair, or dis-
mantling, demolition, or removal of improvements.

(a) [Reserved]

53.2-4

(b) [Reserved]

(c) [Reserved]

(d) SF 1442 (4/85 Ed.), Solicitation, Offer and Award
(Construction, Alteration, or Repair). SF 1442 is prescribed
for use in soliciting offers and awarding contracts expected to
exceed the simplified acquisition threshold for—

(1) Construction, alteration, or repair; or

(2) Dismantling, demolition, or removal of improve-
ments (and may be used for contracts within the simplified
acquisition threshold), as specified in 36.701(a).

(e) OF 347 (Rev. 2/2012), Order for Supplies or Services.
OF 347, prescribed in 53.213(f) (or an approved agency
form), may be used for contracts under the simplified acqui-
sition threshold for—

(1) Construction, alteration, or repair; or
(2) Dismantling, demolition, or removal of improve-
ments, as specified in 36.701(b).

(f) OF 1419 (11/88 Ed.), Abstract of Offers—Construc-
tion, and OF 14194 (11/88 Ed.), Abstract of Offers—Con-
struction, Continuation Sheet. OF’s 1419 and 1419A are
prescribed for use in recording bids (and may be used for
recording proposal information), as specified in 36.701(c).

53.236-2 Architect-engineer services (SF’s 252 and 330).

The following forms are prescribed for use in contracting
for architect-engineer and related services:

(a) SF 252 (Rev. 10/83), Architect-Engineer Contract.
SF 252 is prescribed for use in awarding fixed-price contracts
for architect-engineer services, as specified in 36.702(a).
Pending issuance of a new edition of the form, Block 8, Nego-
tiation Authority, is deleted.

(b) SF 330 (6/04), Architect-Engineer Qualifications.
SF 330 is prescribed for use in obtaining information from
architect-engineer firms regarding their professional qualifi-
cations, as specified in 36.702(b)(1) and (b)(2).

53.237 [Reserved]

53.238 [Reserved]

53.239 [Reserved]

53.240 [Reserved]

53.241 [Reserved]
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53.242 Contract administration.

53.242-1 Novation and change-of-name agreements

(SF 30).

SF 30, Amendment of Solicitation/Modification of Con-
tract. SF 30, prescribed in 53.243, shall be used in connection

with novation and change of name agreements, as specified in
42.1203(h).

53.243 Contract modifications (SF 30).

SE 30 (Rev. 10/83), Amendment of Solicitation/ Modifica-
tion of Contract. SF 30 is prescribed for use in amending invi-
tation for bids, as specified in 14.208; modifying purchase and
delivery orders, as specified in 13.302-3; and modifying con-
tracts, as specified in 42.1203(h), 43.301, 49.602-5, and else-
where in this regulation. The form may also be used to amend
solicitations for negotiated contracts, as specified in
15.210(b). Pending the publication of a new edition of the
form, Instruction (b), Item 3 (effective date), is revised in
paragraphs (3) and (5) as follows:

(b) Item 3 (effective date).

* ok ok k%

(3) For a modification issued as a confirming notice of termina-
tion for the convenience of the Government, the effective date
of the confirming notice shall be the same as the effective date
of the initial notice.

* ok ok k%

(5) For a modification confirming the termination contracting
officer’s previous letter determination of the amount due in set-
tlement of a contract termination for convenience, the effective
date shall be the same as the effective date of the previous letter
determination.

53.244 [Reserved]

53.245 Government property.

The following forms are prescribed, as specified in this
section, for use in reporting, reutilization, and disposal of
Government property and in accounting for this property:

(a) SF 120 (GSA), Report of Excess Personal Property,
and SF 1204 (GSA), Continuation Sheet (Report of Excess
Personal Property). (See 45.602-3 and 41 CFR 102-36.215.)

(b) SF 126 (GSA), Report of Personal Property for Sale,
and SF 1264 (GSA), Report of Personal Property for Sale
(Continuation ~ Sheet). (See  FPMR 101-45.303
(41 CFR 101-45.303.))

(c) SF 1423 (Rev. 5/04), Inventory Verification Survey.
(See 45.602-1(b)(1) .)

(d) SF 1424 (Rev. 5/2004), Inventory Disposal Report (See
45.605). SF 1424 is authorized for local reproduction.

(e) SF 1428 (Rev. 6/2007), Inventory Disposal Schedule,
and SF 1429 (Rev. 5/2004), Inventory Disposal Schedule—
Continuation Sheet. (See 45.602-1, 49.303-2, 52.245-1, and
53.249(b).) SF’s 1428 and 1429 are authorized for local
reproduction.

53.246 [Reserved]

53.247 Transportation (U.S. Commercial Bill of Lading).

The commercial bill of lading is the preferred document for
the transportation of property, as specified in 47.101.

53.248 [Reserved]

53.249 Termination of contracts.

(a) The following forms are prescribed for use in connec-
tion with the termination of contracts, as specified in

Subpart 49.6:
(1) SF 1034 (GAO), Public Voucher for Purchases and
Services Other than Personal. (See 49.302(a).)

(2) SF 1435 (Rev. 9/97), Settlement Proposal
(Inventory Basis). (See 49.602-1(a).) Standard Form 1435 is
authorized for local reproduction.

(3) SF 1436 (Rev. 5/2004), Settlement Proposal (Total
Cost Basis). (See 49.602-1(b).) Standard Form 1436 is autho-
rized for local reproduction.

(4) SF 1437 (Rev. 9/97), Settlement Proposal for Cost-
Reimbursement Type Contracts. (See 49.602-1(c) and
49.302.) Standard Form 1437 1is authorized for local
reproduction.

(5) SF 1438 (Rev. 5/2004), Settlement Proposal (Short
Form). (See 49.602-1(d).) Standard Form 1438 is authorized
for local reproduction.

(6) SF 1439 (Rev. 7/89), Schedule of Accounting Infor-
mation. (See 49.602-3.) Standard Form 1439 is authorized for
local reproduction.

(7) SF 1440 (Rev. 7/89), Application for Partial Pay-
ment. (See 49.602-4.) Standard Form 1440 is authorized for
local reproduction.

(b) SF 1428 (Rev. 6/2007), Inventory Disposal Schedule,
and Standard Form 1429 (Rev. 5/2004), Inventory Disposal
Schedule—Continuation Sheet, shall be used to support termi-
nation settlement proposals listed in paragraph (a) of this sec-
tion, as specified in 49.602-2.

53.250 [Reserved]
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53.251 Contractor use of Government supply sources
(OF 347).
OF 347, Order for Supplies or Services. OF 347, pre-
scribed in 53.213(f), may be used by contractors when requi-
sitioning from the VA, as specified in 51.102(e)(3)(ii).
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Standard Form 1447

[Go to http://www.gsa.gov/forms to access form.]

53.3-159


http://www.gsa.gov/forms
http://gsa.gov/forms
http://gsa.gov/forms

53.301-1447 FEDERAL ACQUISITION REGULATION
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Standard Form 1449

[Go to http://www.gsa.gov/forms to access form.]
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http://www.gsa.gov/forms
http://gsa.gov/forms
http://gsa.gov/forms

53.301-1449 FEDERAL ACQUISITION REGULATION
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Optional Form 347

[Go to http://www.gsa.gov/forms to access form.]
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http://www.gsa.gov/forms
http://gsa.gov/forms
http://gsa.gov/forms

53.302-347 FEDERAL ACQUISITION REGULATION
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