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FAC 2005-43 SUMMARY OF ITEMS 
 

  Federal Acquisition Circular (FAC) 2005-43 amends the Federal 
Acquisition Regulation (FAR) as specified below: 
 
Item I—Government Property (FAR Case 2008-011) 

  This final rule amends the FAR to revise FAR part 45 and its 
associated clauses.  Changes are being made to FAR parts 2, 4, 
15, 32, 42, 45, and 52.  These changes are to clarify and correct 
the previous FAR rule for part 45, Government Property, published 
under Federal Acquisition Circular 2005-17, FAR case 2004-025, 
May 15, 2007, (72 FR 27364).  Minor changes are made to the 
proposed rule published August 6, 2009 (74 FR 39262).   
   
  The rule specifically impacts contracting officers, property 
administrators, and contractors responsible for the management of 
Government property.  The rule does not affect the method of 
managing Government property.  The rule merely clarifies and 
corrects the previous FAR rule. 
 
Replacement pages:  2.1-11 thru 2.1-14; 4.7-1 and 4.7-2; 15.4-7 and  
15.4-8; 31.2-15 and 31.2-16; 32.5-7 and 32.5-8; 32.10-3 and 32.10-4; 
42.3-1 and 42.3-2; Part 45 TOC pp. 45-1 and 45-2; 45.1-1 and 45.1-2; 
45.2-1 and 45.2-2; 45.4-1 and 45.4-2; 45.5-1 and 45.5-2; 45.6-1 thru  
45.6-4; 52.2-209 thru 52.2-212; 52.2-229 and 52.2-230; 52.2-267 thru 
52.2-274; and 52.2-362.1 and 52.2-362.2. 
 
 
Item II—Registry of Disaster Response Contractors 
(FAR Case 2008-035) 
 
  This final rule adopts, without change, the interim rule 
implementing Pub. L. 109-295, the Department of Homeland Security 
Appropriations Act, 2007, section 697, which requires the 
establishment and maintenance of a registry of disaster response 
contractors.  The Disaster Response Registry is located at 
www.ccr.gov.  The Federal Emergency Management Agency (within the 
Department of Homeland Security) has a link to the registry for 
vendors on its website at 
http://www.fema.gov/business/contractor.shtm.  The Registry 
covers domestic disaster and emergency relief activities. 
 
Replacement pages:  None.  
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Item III—Recovery Act Subcontract Reporting Procedures  
(FAR Case 2010-008) (Interim) 
 
  This interim rule amends the FAR to revise the clause at FAR 
52.204-11, American Recovery and Reinvestment Act—Reporting 
Requirements.  The revised clause will require first-tier 
subcontractors with Recovery Act funded awards of $25,000 or 
more, to report jobs information to the prime contractor for 
reporting into FederalReporting.gov.  It also will require the 
prime contractor to submit its first report on or before the 10th 
day after the end of the calendar quarter in which the prime 
contractor received the award, and quarterly thereafter.  
 
  The revised clause will be used for all new solicitations and 
awards issued on or after the effective date of this interim 
rule.  This clause is not required for any existing contracts, or 
task and delivery orders issued under a contract, that contain 
the original clause FAR 52.204-11 (March 2009).  Therefore, this 
interim rule does not require renegotiation of existing Recovery 
Act contracts that include the clause dated March 2009. 
 
Replacement pages:  4.15-1 and 4.15-2; 52.2-12.1 and 52.2-12.2 (52.2-
12.3 and 52.2-12.4 removed); and 52.2-39 and 52.2-40.   
 
 
Item IV—Clarification of Criteria for Sole Source Awards to 
Service-disabled Veteran-owned Small Business Concerns  
(FAR Case 2008-023) 
 
  This final rule amends FAR 19.1406(a) to clarify the criteria 
that need to be met in order to conduct a sole source service-
disabled veteran-owned small business (SDVOSB) concern 
acquisition.  The FAR language is amended to be consistent with 
the Veterans Benefit Act of 2003 (15 U.S.C. 657f) and the Small 
Business Administration’s regulation (13 CFR 125.20) that 
implements the Act.  This final rule also amends FAR 19.1306(a) 
to clarify the criteria that need to be met in order to conduct a 
sole source for Historically Underutilized Business Zone 
(HUBZone) small business concern acquisitions.  These amendments 
to the FAR alleviate confusion for contracting officers on the 
appropriate use of the criteria needed to conduct sole source 
HUBZONE small business and SDVOSB concern acquisitions.  
 
Replacement pages:  19.13-1 and 19.13-2; and 19.14-1 and 19.14-2. 
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Item V—Trade Agreements Thresholds (FAR Case 2009-040) (Interim) 
 
  This interim rule adjusts the thresholds for application of 
the World Trade Organization Government Procurement Agreement and 
the free trade agreements as determined by the United States 
Trade Representative, according to a pre-determined formula under 
the agreements. 
 
Replacement pages:  22.15-1 and 22.15-2; 25.2-1 and 25.2-2; 25.4-3 
and 25.4-4; 25.5-1 and 25.5-2; 25.6-1 and 25.6-2; 25.11-1 and  
25.11-2; 52.2-39 and 52.2-40; 52.2-42.1 and 52.2-42.2; and 52.2-111 
and 52.2-112. 
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FAC 2005-43 FILING INSTRUCTIONS 
 

NOTE: The FAR is segmented by subparts.  The FAR page numbers 
reflect FAR subparts.  For example, “4.15-1” is page one 
of subpart 4.15. 

 
Remove Pages Insert Pages 
 

4.15-1 and 4.15-2 4.15-1 and 4.15-2 
 
22.15-1 and 22.15-2 22.15-1 and 22.15-2 
 
25.2-1 and 25.2-2 25.2-1 and 25.2-2 
 
25.4-3 and 25.4-4 25.4-3 and 25.4-4 
 
25.5-1 and 25.5-2 25.5-1 and 25.5-2 
 
25.6-1 and 25.6-2 25.6-1 and 25.6-2 
 
25.11-1 and 25.11-2 25.11-1 and 25.11-2 
 
52.2-12.1 thru 52.2-12.4 52.2-12.1 and 52.2-12.2 
 
52.2-39 and 52.2-40 52.2-39 and 52.2-40 
 
52.2-42.1 and 52.2-42.2 52.2-42.1 and 52.2-42.2 
 
52.2-111 and 52.2-112 52.2-111 and 52.2-112  
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SUBPART 4.15—AMERICAN RECOVERY AND REINVESTMENT ACT—REPORTING REQUIREMENTS 4.1502

4.15-1

Subpart 4.15—American Recovery and 
Reinvestment Act—Reporting Requirements

4.1500 Scope of subpart.
This subpart implements section 1512(c) of Division A of

the American Recovery and Reinvestment Act of 2009 (Pub.
L. 111-5) (Recovery Act), which requires, as a condition of
receipt of funds, quarterly reporting on the use of funds.  The
subpart also implements the data elements of the Federal
Funding Accountability and Transparency Act of 2006, as
amended (Pub. L. 109-282). Contractors that receive awards
(or modifications to existing awards) funded, in whole or in
part by the Recovery Act, must report information including,
but not limited to—

(a) The dollar amount of contractor invoices;
(b) The supplies delivered and services performed;
(c) An assessment of the completion status of the work;
(d) An estimate of the number of jobs created and the num-

ber of jobs retained as a result of the Recovery Act funds;
(e) Names and total compensation of each of the five most

highly compensated officers for the calendar year in which the
contract is awarded; and

(f) Specific information on first-tier subcontractors.

4.1501 Procedures.
(a) In any contract action funded in whole or in part by the

Recovery Act, the contracting officer shall indicate that the
contract action is being made under the Recovery Act, and
indicate which products or services are funded under the
Recovery Act. This requirement applies whenever Recovery
Act funds are used, regardless of the contract instrument.

(b) To maximize transparency of Recovery Act funds that
must be reported by the contractor, the contracting officer

shall structure contract awards to allow for separately tracking
Recovery Act funds. For example, the contracting officer may
consider awarding dedicated separate contracts when using
Recovery Act funds or establishing contract line item number
(CLIN) structures to mitigate commingling of Recovery funds
with other funds.

(c) Contracting officers shall ensure that the contractor
complies with the reporting requirements of 52.204-11,
American Recovery and Reinvestment Act—Reporting
Requirements. If the contractor fails to comply with the
reporting requirements, the contracting officer shall exercise
appropriate contractual remedies.

(d) The contracting officer shall make the contractor’s fail-
ure to comply with the reporting requirements a part of the
contractor’s performance information under Subpart 42.15.

4.1502 Contract clause.
Insert the clause at 52.204-11, American Recovery and

Reinvestment Act—Reporting Requirements in all solicita-
tions and contracts funded in whole or in part with Recovery
Act funds, except classified solicitations and contracts. This
includes, but is not limited to, Governmentwide Acquisition
Contracts (GWACs), multi-agency contracts (MACs), Fed-
eral Supply Schedule (FSS) contracts, or agency indefinite-
delivery/indefinite-quantity (ID/IQ) contracts that will be
funded with Recovery Act funds. Contracting officers shall
include this clause in any existing contract or order that will
be funded with Recovery Act funds. Contracting officers may
not use Recovery Act funds on existing contracts and orders
if the clause at 52.204-11 is not incorporated. This clause is
not required for any existing contracts, or task and delivery
orders issued under a contract, that contains the original
clause FAR 52.204-11 (March 2009).

*       *       *       *       *       *
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SUBPART 22.15—PROHIBITION OF ACQUISITION OF PRODUCTS PRODUCED BY FORCED OR INDENTURED 
CHILD LABOR 22.1503

22.15-1

Subpart 22.15—Prohibition of Acquisition of 
Products Produced by Forced or Indentured 

Child Labor

22.1500 Scope.
This subpart applies to acquisitions of supplies that exceed

the micro-purchase threshold.

22.1501 Definitions.
As used in this subpart—
“Forced or indentured child labor” means all work or

service—
(1) Exacted from any person under the age of 18 under

the menace of any penalty for its nonperformance and for
which the worker does not offer himself voluntarily; or

(2) Performed by any person under the age of 18 pursu-
ant to a contract the enforcement of which can be accom-
plished by process or penalties.

“List of Products Requiring Contractor Certification as to
Forced or Indentured Child Labor” means the list published
by the Department of Labor in accordance with E.O. 13126 of
June 12, 1999, Prohibition of Acquisition of Products Pro-
duced by Forced or Indentured Child Labor. The list identifies
products, by their country of origin, that the Departments of
Labor, Treasury, and State have a reasonable basis to believe
might have been mined, produced, or manufactured by forced
or indentured child labor.

22.1502 Policy.
Agencies must take appropriate action to enforce the laws

prohibiting the manufacture or importation of products that
have been mined, produced, or manufactured wholly or in part
by forced or indentured child labor (19 U.S.C. 1307,
29 U.S.C. 201, et seq., and 41 U.S.C. 35, et seq.). Agencies
should make every effort to avoid acquiring such products.

22.1503 Procedures for acquiring end products on the 
List of Products Requiring Contractor Certification as 
to Forced or Indentured Child Labor.
(a) When issuing a solicitation for supplies expected to

exceed the micro-purchase threshold, the contracting officer
must check the List of Products Requiring Contractor Certifi-
cation as to Forced or Indentured Child Labor (the List)
(www.dol.gov/ilab/) (see 22.1505(a)). Appearance of a prod-
uct on the List is not a bar to purchase of any such product
mined, produced, or manufactured in the identified country,
but rather is an alert that there is a reasonable basis to believe
that such product may have been mined, produced, or manu-
factured by forced or indentured child labor.

(b) The requirements of this subpart that result from the
appearance of any end product on the List do not apply to a
solicitation or contract if the identified country of origin on the
List is—

(1) Canada, and the anticipated value of the acquisition
is $25,000 or more (Subpart 25.4);

(2) Israel, and the anticipated value of the acquisition is
$50,000 or more (see 25.406);

(3) Mexico, and the anticipated value of the acquisition
is $70,079 or more (see Subpart 25.4); or

(4) Aruba, Austria, Belgium, Bulgaria, Cyprus, Czech
Republic, Denmark, Estonia, Finland, France, Germany,
Greece, Hong Kong, Hungary, Iceland, Ireland, Italy, Japan,
Korea, Latvia, Liechtenstein, Lithuania, Luxembourg, Malta,
Netherlands, Norway, Poland, Portugal, Romania, Singapore,
Slovak Republic, Slovenia, Spain, Sweden, Switzerland, Tai-
wan, or the United Kingdom and the anticipated value of the
acquisition is $203,000 or more (see 25.402(b)).

(c) Except as provided in paragraph (b) of this section,
before the contracting officer may make an award for an end
product (regardless of country of origin) of a type identified
by country of origin on the List the offeror must certify that—

(1) It will not supply any end product on the List that
was mined, produced, or manufactured in a country identified
on the List for that product, as specified in the solicitation by
the contracting officer in the Certification Regarding Knowl-
edge of Child Labor for Listed End Products; or

(2)(i) It has made a good faith effort to determine
whether forced or indentured child labor was used to mine,
produce, or manufacture any end product to be furnished
under the contract that is on the List and was mined, produced,
or manufactured in a country identified on the List for that
product; and

(ii) On the basis of those efforts, the offeror is
unaware of any such use of child labor.

(d) Absent any actual knowledge that the certification is
false, the contracting officer must rely on the offerors’ certi-
fications in making award decisions.

(e) Whenever a contracting officer has reason to believe
that forced or indentured child labor was used to mine, pro-
duce, or manufacture an end product furnished pursuant to a
contract awarded subject to the certification required in
paragraph (c) of this section, the contracting officer must refer
the matter for investigation by the agency’s Inspector General,
the Attorney General, or the Secretary of the Treasury, which-
ever is determined appropriate in accordance with agency pro-
cedures, except to the extent that the end product is from the
country listed in paragraph (b) of this section, under a contract
exceeding the applicable threshold.

(f) Proper certification will not prevent the head of an
agency from imposing remedies in accordance with
section 22.1504(a)(4) if it is later discovered that the contrac-
tor has furnished an end product or component that has in fact
been mined, produced, or manufactured, wholly or in part,
using forced or indentured child labor.
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22.1504 Violations and remedies.
(a) Violations. The Government may impose remedies set

forth in paragraph (b) of this section for the following viola-
tions (note that the violations in paragraphs (a)(3) and (a)(4)
of this section go beyond violations of the requirements relat-
ing to certification of end products) (see 22.1503):

(1) The contractor has submitted a false certification
regarding knowledge of the use of forced or indentured child
labor.

(2) The contractor has failed to cooperate as required in
accordance with the clause at 52.222-19, Child Labor Coop-
eration with Authorities and Remedies, with an investigation
of the use of forced or indentured child labor by an Inspector
General, the Attorney General, or the Secretary of the
Treasury.

(3) The contractor uses forced or indentured child labor
in its mining, production, or manufacturing processes.

(4) The contractor has furnished an end product or com-
ponent mined, produced, or manufactured, wholly or in part,
by forced or indentured child labor. Remedies in
paragraphs (b)(2) and (b)(3) of this section are inappropriate
unless the contractor knew of the violation.

(b) Remedies. (1) The contracting officer may terminate
the contract.

(2) The suspending official may suspend the contractor
in accordance with the procedures in Subpart 9.4.

(3) The debarring official may debar the contractor for
a period not to exceed 3 years in accordance with the proce-
dures in Subpart 9.4.

22.1505 Solicitation provision and contract clause.
(a) Except as provided in paragraph (b) of 22.1503, insert

the provision at 52.222-18, Certification Regarding Knowl-
edge of Child Labor for Listed End Products, in all solicita-
tions that are expected to exceed the micro-purchase threshold
and are for the acquisition of end products (regardless of coun-
try of origin) of a type identified by country of origin on the
List of Products Requiring Contractor Certification as to
Forced or Indentured Child Labor, except solicitations for
commercial items that include the provision at 52.212-3, Off-
eror Representations and Certifications—Commercial Items.
The contracting officer must identify in paragraph (b) of the
provision at 52.222-18, Certification Regarding Knowledge
of Child Labor for Listed End Products, or paragraph (i)(1) of
the provision at 52.212-3, any applicable end products and
countries of origin from the List. For solicitations estimated
to equal or exceed $25,000, the contracting officer must
exclude from the List in the solicitation end products from any
countries identified at 22.1503(b), in accordance with the
specified thresholds.

(b) Insert the clause at 52.222-19, Child Labor—Coopera-
tion with Authorities and Remedies, in all solicitations and
contracts for the acquisition of supplies that are expected to
exceed the micro-purchase thresholds.



SUBPART 25.2—BUY AMERICAN ACT—CONSTRUCTION MATERIALS 25.205

25.2-1

Subpart 25.2—Buy American Act—
Construction Materials

25.200 Scope of Subpart.
(a) This subpart implements—

(1) The Buy American Act (41 U.S.C. 10a - 10d);
(2) Executive Order 10582, December 17, 1954; and
(3) Waiver of the component test of the Buy American

Act for acquisitions of commercially available off-the-shelf
(COTS) items in accordance with 41 U.S.C. 431.

(b) It applies to contracts for the construction, alteration, or
repair of any public building or public work in the United
States.

(c) When using funds appropriated or otherwise provided
by the American Recovery and Reinvestment Act of 2009
(Pub. L. 111-5) (Recovery Act) for construction, see
Subpart 25.6.

25.201 Policy.
Except as provided in 25.202, use only domestic construc-

tion materials in construction contracts performed in the
United States.

25.202 Exceptions.
(a) When one of the following exceptions applies, the con-

tracting officer may acquire foreign construction materials
without regard to the restrictions of the Buy American Act:

(1) Impracticable or inconsistent with public interest.
The head of the agency may determine that application of the
restrictions of the Buy American Act to a particular construc-
tion material would be impracticable or would be inconsistent
with the public interest. The public interest exception applies
when an agency has an agreement with a foreign government
that provides a blanket exception to the Buy American Act.

(2) Nonavailability. The head of the contracting activity
may determine that a particular construction material is not
mined, produced, or manufactured in the United States in suf-
ficient and reasonably available commercial quantities of a
satisfactory quality. The determinations of nonavailability of
the articles listed at 25.104(a) and the procedures at
25.103(b)(1) also apply if any of those articles are acquired as
construction materials.

(3) Unreasonable cost. The contracting officer con-
cludes that the cost of domestic construction material is unrea-
sonable in accordance with 25.204.

(b) Determination and findings. When a determination is
made for any of the reasons stated in this section that certain
foreign construction materials may be used, the contracting
officer must list the excepted materials in the contract. The
agency must make the findings justifying the exception avail-
able for public inspection.

(c) Acquisitions under trade agreements. For construction
contracts with an estimated acquisition value of $7,804,000 or
more, see Subpart 25.4.

25.203 Preaward determinations.
(a) For any acquisition, an offeror may request from the

contracting officer a determination concerning the inapplica-
bility of the Buy American Act for specifically identified con-
struction materials. The time for submitting the request is
specified in the solicitation in paragraph (b) of either
52.225-10 or 52.225-12, whichever applies. The information
and supporting data that must be included in the request are
also specified in the solicitation in paragraphs (c) and (d) of
either 52.225-9 or 52.225-11, whichever applies.

(b) Before award, the contracting officer must evaluate all
requests based on the information provided and may supple-
ment this information with other readily available
information.

25.204 Evaluating offers of foreign construction material.
(a) Offerors proposing to use foreign construction material

other than that listed by the Government in the applicable
clause at 52.225-9, paragraph (b)(2), or 52.225-11,
paragraph (b)(3), or covered by the WTO GPA or a Free Trade
Agreement (paragraph (b)(2) of 52.225-11), must provide the
information required by paragraphs (c) and (d) of the respec-
tive clauses.

(b) Unless the head of the agency specifies a higher per-
centage, the contracting officer must add to the offered price
6 percent of the cost of any foreign construction material pro-
posed for exception from the requirements of the Buy Amer-
ican Act based on the unreasonable cost of domestic
construction materials. In the case of a tie, the contracting
officer must give preference to an offer that does not include
foreign construction material excepted at the request of the
offeror on the basis of unreasonable cost.

(c) Offerors also may submit alternate offers based on use
of equivalent domestic construction material to avoid possible
rejection of the entire offer if the Government determines that
an exception permitting use of a particular foreign construc-
tion material does not apply.

(d) If the contracting officer awards a contract to an offeror
that proposed foreign construction material not listed in the
applicable clause in the solicitation (paragraph (b)(2) of
52.225-9, or paragraph (b)(3) of 52.225-11), the contracting
officer must add the excepted materials to the list in the con-
tract clause.

25.205 Postaward determinations.
(a) If a contractor requests a determination regarding the

inapplicability of the Buy American Act after contract award,
the contractor must explain why it could not request the deter-
mination before contract award or why the need for such

FAC 2005–43 JULY 2, 2010

http://uscode.house.gov
http://uscode.house.gov


25.206 FEDERAL ACQUISITION REGULATION

25.2-2

determination otherwise was not reasonably foreseeable. If
the contracting officer concludes that the contractor should
have made the request before contract award, the contracting
officer may deny the request.

(b) The contracting officer must base evaluation of any
request for a determination regarding the inapplicability of the
Buy American Act made after contract award on information
required by paragraphs (c) and (d) of the applicable clause at
52.225-9 or 52.225-11 and/or other readily available
information.

(c) If a determination, under 25.202(a), is made after con-
tract award that an exception to the Buy American Act
applies, the contracting officer must negotiate adequate con-
sideration and modify the contract to allow use of the foreign
construction material. When the basis for the exception is the
unreasonable price of a domestic construction material, ade-
quate consideration is at least the differential established in
25.202(a) or in accordance with agency procedures.

25.206 Noncompliance.
The contracting officer must—
(a) Review allegations of Buy American Act violations;
(b) Unless fraud is suspected, notify the contractor of the

apparent unauthorized use of foreign construction material
and request a reply, to include proposed corrective action; and

(c) If the review reveals that a contractor or subcontractor
has used foreign construction material without authorization,
take appropriate action, including one or more of the
following:

(1) Process a determination concerning the inapplica-
bility of the Buy American Act in accordance with 25.205.

(2) Consider requiring the removal and replacement of
the unauthorized foreign construction material.

(3) If removal and replacement of foreign construction
material incorporated in a building or work would be imprac-
ticable, cause undue delay, or otherwise be detrimental to the
interests of the Government, the contracting officer may
determine in writing that the foreign construction material
need not be removed and replaced. A determination to retain
foreign construction material does not constitute a determina-
tion that an exception to the Buy American Act applies, and
this should be stated in the determination. Further, a determi-
nation to retain foreign construction material does not affect
the Government’s right to suspend or debar a contractor, sub-
contractor, or supplier for violation of the Buy American Act,
or to exercise other contractual rights and remedies, such as
reducing the contract price or terminating the contract for
default.

(4) If the noncompliance is sufficiently serious, con-
sider exercising appropriate contractual remedies, such as ter-
minating the contract for default. Also consider preparing and
forwarding a report to the agency suspending or debarring
official in accordance with Subpart 9.4. If the noncompliance
appears to be fraudulent, refer the matter to other appropriate
agency officials, such as the officer responsible for criminal
investigation.



SUBPART 25.4—TRADE AGREEMENTS 25.404

25.4-3

25.402 General.
(a)(1) The Trade Agreements Act (19 U.S.C. 2501, et seq.)

provides the authority for the President to waive the Buy
American Act and other discriminatory provisions for eligible
products from countries that have signed an international
trade agreement with the United States, or that meet certain
other criteria, such as being a least developed country. The
President has delegated this waiver authority to the U.S. Trade
Representative. In acquisitions covered by the WTO GPA,
Free Trade Agreements, or the Israeli Trade Act, the USTR
has waived the Buy American Act and other discriminatory
provisions for eligible products. Offers of eligible products
receive equal consideration with domestic offers.

(2) The contracting officer shall determine the origin of
services by the country in which the firm providing the ser-
vices is established. See Subpart 25.5 for evaluation proce-
dures for supply contracts covered by trade agreements.

(b) The value of the acquisition is a determining factor in
the applicability of trade agreements. Most of these dollar
thresholds are subject to revision by the U.S. Trade Represen-
tative approximately every 2 years. The various thresholds are
summarized as follows:

25.403 World Trade Organization Government 
Procurement Agreement and Free Trade Agreements.
(a) Eligible products from WTO GPA and FTA countries

are entitled to the nondiscriminatory treatment specified in
25.402(a)(1). The WTO GPA and FTAs specify procurement
procedures designed to ensure fairness (see 25.408).

(b) Thresholds. (1) To determine whether the acquisition
of products by lease, rental, or lease-purchase contract
(including lease-to-ownership, or lease-with-option-to pur-
chase) is covered by the WTO GPA or an FTA, calculate the
estimated acquisition value as follows:

(i) If a fixed-term contract of 12 months or less is
contemplated, use the total estimated value of the acquisition.

(ii) If a fixed-term contract of more than 12 months
is contemplated, use the total estimated value of the acquisi-
tion plus the estimated residual value of the leased equipment
at the conclusion of the contemplated term of the contract.

(iii) If an indefinite-term contract is contemplated,
use the estimated monthly payment multiplied by the total
number of months that ordering would be possible under the
proposed contract, i.e., the initial ordering period plus any
optional ordering periods.

(iv) If there is any doubt as to the contemplated term
of the contract, use the estimated monthly payment multiplied
by 48.

(2) The estimated value includes the value of all
options.

(3) If, in any 12-month period, recurring or multiple
awards for the same type of product or products are antici-
pated, use the total estimated value of these projected awards
to determine whether the WTO GPA or an FTA applies. Do
not divide any acquisition with the intent of reducing the esti-
mated value of the acquisition below the dollar threshold of
the WTO GPA or an FTA.

(c) Purchase restriction. (1) Under the Trade Agreements
Act (19 U.S.C. 2512), in acquisitions covered by the WTO
GPA, acquire only U.S.-made or designated country end prod-
ucts or U.S. or designated country services, unless offers for
such end products or services are either not received or are
insufficient to fulfill the requirements. This purchase restric-
tion does not apply below the WTO GPA threshold for sup-
plies and services, even if the acquisition is covered by an
FTA.

(2) This restriction does not apply to purchases of sup-
plies by the Department of Defense from a country with which
it has entered into a reciprocal agreement, as provided in
departmental regulations.

25.404 Least developed countries.
For acquisitions covered by the WTO GPA, least devel-

oped country end products, construction material, and ser-
vices must be treated as eligible products.

Trade Agreement

Supply 
Contract 

(equal to or 
exceeding)

Service 
Contract 

(equal to or 
exceeding)

Construction 
Contract 

(equal to or 
exceeding)

WTO GPA $203,000 $203,000 $7,804,000
FTAs

Australia FTA 70,079 70,079 7,804,000
Bahrain FTA 203,000 203,000 9,110,318
CAFTA-DR 
(Costa Rica, 
Dominican 
Republic, 
El Salvador, 
Guatemala, 
Honduras, and 
Nicaragua)

70,079 70,079 7,804,000

Chile FTA 70,079 70,079 7,804,000
Morocco FTA 203,000 203,000 7,804,000
NAFTA
—Canada 25,000 70,079 9,110,318
—Mexico 70,079 70,079 9,110,318
Oman FTA 203,000 203,000 9,110,318
Peru FTA 203,000 203,000 7,804,000
Singapore FTA 70,079 70,079 7,804,000

Israeli Trade Act 50,000 — —
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25.405 Caribbean Basin Trade Initiative.
Under the Caribbean Basin Trade Initiative, the United

States Trade Representative has determined that, for acquisi-
tions covered by the WTO GPA, Caribbean Basin country end
products, construction material, and services must be treated
as eligible products. In accordance with Section 201 (a)(3) of
the Dominican Republic-Central America-United States Free
Trade Implementation Act (Pub. L. 109-53), when the
CAFTA-DR agreement enters into force with respect to a
country, that country is no longer designated as a beneficiary
country for purposes of the Caribbean Basin Economic
Recovery Act, and is therefore no longer included in the def-
inition of “Caribbean Basin country” for purposes of the Car-
ibbean Basin Trade Initiative.

25.406 Israeli Trade Act.
Acquisitions of supplies by most agencies are covered by

the Israeli Trade Act, if the estimated value of the acquisition
is $50,000 or more but does not exceed the WTO GPA thresh-
old for supplies (see 25.402(b)). Agencies other than the
Department of Defense, the Department of Energy, the
Department of Transportation, the Bureau of Reclamation of
the Department of the Interior, the Federal Housing Finance
Board, and the Office of Thrift Supervision must evaluate
offers of Israeli end products without regard to the restrictions
of the Buy American Act. The Israeli Trade Act does not pro-
hibit the purchase of other foreign end products.

25.407 Agreement on Trade in Civil Aircraft.
Under the authority of Section 303 of the Trade Agree-

ments Act, the U.S. Trade Representative has waived the Buy

American Act for civil aircraft and related articles, that meet
the substantial transformation test of the Trade Agreements
Act, from countries that are parties to the Agreement on Trade
in Civil Aircraft. Those countries are Austria, Belgium, Bul-
garia, Canada, Denmark, Egypt, Finland, France, Germany,
Greece, Ireland, Italy, Japan, Luxembourg, Macao, the Neth-
erlands, Norway, Portugal, Romania, Spain, Sweden, Swit-
zerland, and the United Kingdom.

25.408 Procedures.
(a) If the WTO GPA or an FTA applies (see 25.401), the

contracting officer must—
(1) Comply with the requirements of 5.203, Publicizing

and response time;
(2) Comply with the requirements of 5.207, Preparation

and transmittal of synopses;
(3) Not include technical requirements in solicitations

solely to preclude the acquisition of eligible products;
(4) Specify in solicitations that offerors must submit

offers in the English language and in U.S. dollars (see
52.214-34, Submission of Offers in the English Language,
and 52.214-35, Submission of Offers in U.S. Currency, or
paragraph (c)(5) of 52.215-1, Instruction to Offerors—Com-
petitive Acquisitions); and

(5) Provide unsuccessful offerors from WTO GPA or
FTA countries notice in accordance with 14.409-1 or 15.503.

(b) See Subpart 25.5 for evaluation procedures and
examples.
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Subpart 25.5—Evaluating Foreign Offers—
Supply Contracts

25.501 General.
The contracting officer—
(a) Must apply the evaluation procedures of this subpart to

each line item of an offer unless either the offer or the solici-
tation specifies evaluation on a group basis (see 25.503);

(b) May rely on the offeror’s certification of end product
origin when evaluating a foreign offer;

(c) Must identify and reject offers of end products that are
prohibited in accordance with Subpart 25.7; and

(d) Must not use the Buy American Act evaluation factors
prescribed in this subpart to provide a preference for one for-
eign offer over another foreign offer.

25.502 Application.
(a) Unless otherwise specified in agency regulations, per-

form the following steps in the order presented:
(1) Eliminate all offers or offerors that are unacceptable

for reasons other than price; e.g., nonresponsive, debarred or
suspended, or a prohibited source (see Subpart 25.7).

(2) Rank the remaining offers by price.
(3) If the solicitation specifies award on the basis of fac-

tors in addition to cost or price, apply the evaluation factors
as specified in this section and use the evaluated cost or price
in determining the offer that represents the best value to the
Government.

(b) For acquisitions covered by the WTO GPA (see
Subpart 25.4)—

(1) Consider only offers of U.S.-made or designated
country end products, unless no offers of such end products
were received;

(2) If the agency gives the same consideration given eli-
gible offers to offers of U.S.-made end products that are not
domestic end products, award on the low offer. Otherwise,
evaluate in accordance with agency procedures; and

(3) If there were no offers of U.S.-made or designated
country end products, make a nonavailability determination
(see 25.103(b)(2)) and award on the low offer (see 25.403(c)).

(c) For acquisitions not covered by the WTO GPA, but sub-
ject to the Buy American Act (an FTA or the Israeli Trade Act
also may apply), the following applies:

(1) If the low offer is a domestic offer or an eligible offer
under an FTA or the Israeli Trade Act, award on that offer.

(2) If the low offer is a noneligible offer and there were
no domestic offers (see 25.103(b)(3)), award on the low offer.

(3) If the low offer is a noneligible offer and there is an
eligible offer that is lower than the lowest domestic offer,
award on the low offer. The Buy American Act provides an
evaluation preference only for domestic offers.

(4) Otherwise, apply the appropriate evaluation factor
provided in 25.105 to the low offer.

(i) If the evaluated price of the low offer remains less
than the lowest domestic offer, award on the low offer.

(ii) If the price of the lowest domestic offer is less
than the evaluated price of the low offer, award on the lowest
domestic offer.

(d) Ties. (1) If application of an evaluation factor results in
a tie between a domestic offer and a foreign offer, award on
the domestic offer.

(2) If no evaluation preference was applied (i.e., offers
afforded nondiscriminatory treatment under the Buy Ameri-
can Act), resolve ties between domestic and foreign offers by
a witnessed drawing of lots by an impartial individual.

(3) Resolve ties between foreign offers from small busi-
ness concerns (under the Buy American Act, a small business
offering a manufactured article that does not meet the defini-
tion of “domestic end product” is a foreign offer) or foreign
offers from a small business concern and a large business con-
cern in accordance with 14.408-6(a).

25.503 Group offers.
(a) If the solicitation or an offer specifies that award can be

made only on a group of line items or on all line items con-
tained in the solicitation or offer, reject the offer—

(1) If any part of the award would consist of prohibited
end products (see Subpart 25.7); or

(2) If the acquisition is covered by the WTO GPA and
any part of the offer consists of items restricted in accordance
with 22.403(c).

(b) If an offer restricts award to a group of line items or to
all line items contained in the offer, determine for each line
item whether to apply an evaluation factor (see 25.504-4,
Example 1).

(1) First, evaluate offers that do not specify an award
restriction on a line item basis in accordance with 25.502,
determining a tentative award pattern by selecting for each
line item the offer with the lowest evaluated price.

(2) Evaluate an offer that specifies an award restriction
against the offered prices of the tentative award pattern, apply-
ing the appropriate evaluation factor on a line item basis.

(3) Compute the total evaluated price for the tentative
award pattern and the offer that specified an award restriction.

(4) Unless the total evaluated price of the offer that
specified an award restriction is less than the total evaluated
price of the tentative award pattern, award based on the ten-
tative award pattern.

(c) If the solicitation specifies that award will be made only
on a group of line items or all line items contained in the solic-
itation, determine the category of end products on the basis of
each line item, but determine whether to apply an evaluation
factor on the basis of the group of items (see 25.504-4, Exam-
ple 2).

(1) If the proposed price of domestic end products
exceeds 50 percent of the total proposed price of the group,
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evaluate the entire group as a domestic offer. Evaluate all
other groups as foreign offers.

(2) For foreign offers, if the proposed price of domestic
end products and eligible products exceeds 50 percent of the
total proposed price of the group, evaluate the entire group as
an eligible offer.

(3) Apply the evaluation factor to the entire group in
accordance with 25.502.

25.504 Evaluation examples.
The following examples illustrate the application of the

evaluation procedures in 25.502 and 25.503. The examples
assume that the contracting officer has eliminated all offers
that are unacceptable for reasons other than price or a trade
agreement (see 25.502(a)(1)). The evaluation factor may
change as provided in agency regulations.

25.504-1 Buy American Act.
(a)(1) Example 1.

(2) Analysis: This acquisition is for end products for use
in the United States and is set aside for small business con-
cerns. The Buy American Act applies. Since the acquisition
value is less than $25,000 and the acquisition is set aside, none
of the trade agreements apply. Perform the steps in 25.502(a).
Offer C is evaluated as a foreign end product because it is the
product of a small business, but is not a domestic end product
(see 25.502(c)(4)). Since Offer B is a domestic offer, apply the
12 percent factor to Offer C (see 25.105(b)(2)). The resulting
evaluated price of $11,200 remains lower than Offer B. The
cost of Offer B is therefore unreasonable (see 25.105(c)).
Award on Offer C at $10,000 (see 25.502(c)(4)(i)).

(b)(1) Example 2.

(2) Analysis: This acquisition is for end products for use
in the United States and is set aside for small business con-
cerns. The Buy American Act applies. Perform the steps in
25.502(a). Offer C is evaluated as a foreign end product
because it is the product of a small business but is not a domes-
tic end product (see 25.502(c)(4)). After applying the

12 percent factor, the evaluated price of Offer C is $11,424.
Award on Offer B at $10,700 (see 25.502(c)(4)(ii)).

25.504-2 WTO GPA/Caribbean Basin Trade Initiative/
FTAs.
Example 1.

Analysis: Eliminate Offer D because the acquisition is cov-
ered by the WTO GPA and there is an offer of a U.S.-made or
an eligible product (see 25.502(b)(1)). If the agency gives the
same consideration given eligible offers to offers of U.S.-
made end products that are not domestic offers, it is unneces-
sary to determine if U.S.-made end products are domestic
(large or small business). No further analysis is necessary.
Award on the low remaining offer, Offer C (see 25.502(b)(2)).

25.504-3 FTA/Israeli Trade Act.
(a) Example 1.

Analysis: Since the low offer is an eligible offer, award on
the low offer (see 25.502(c)(1)).

(b) Example 2.

Analysis: Since the acquisition is not covered by the WTO
GPA, the contracting officer can consider the noneligible
offer. Since no domestic offer was received, make a nonavail-
ability determination and award on Offer B (see
25.502(c)(2)).

(c) Example 3.

Analysis: Since the acquisition is not covered by the WTO
GPA, the contracting officer can consider the noneligible
offer. Because the eligible offer (Offer B) is lower than the
domestic offer (Offer A), no evaluation factor applies to the
low offer (Offer C). Award on the low offer (see 25.502(c)(3)).

Offer A $12,000 Domestic end product, small business
Offer B $11,700 Domestic end product, small business
Offer C $10,000 U.S.-made end product (not domestic), 

small business

Offer A $11,000 Domestic end product, small business
Offer B $10,700 Domestic end product, small business
Offer C $10,200 U.S.-made end product (not domestic), 

small business

Offer A $304,000 U.S.-made end product (not domestic)
Offer B $303,000 U.S.-made end product (domestic), 

small business
Offer C $300,000 Eligible product
Offer D $295,000 Noneligible product (not U.S.-made)

Offer A $105,000 Domestic end product, small business
Offer B $100,000 Eligible product

Offer A $105,000 Eligible product
Offer B $103,000 Noneligible product

Offer A $105,000 Domestic end product, large business
Offer B $103,000 Eligible product
Offer C $100,000 Noneligible product
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Subpart 25.6—American Recovery and 
Reinvestment Act—Buy American Act—

Construction Materials

25.600 Scope of subpart.
This subpart implements section 1605 in Division A of the

American Recovery and Reinvestment Act of 2009 (Pub.
L. 111-5) (Recovery Act) and the Buy American Act. It
applies to construction projects that use funds appropriated or
otherwise provided by the Recovery Act.

25.601 Definitions.
As used in this subpart—
“Domestic construction material” means— (1) An

unmanufactured construction material mined or produced in
the United States; or

(2) A construction material manufactured in the United
States.

“Foreign construction material” means a construction
material other than a domestic construction material.

“Manufactured construction material” means any con-
struction material that is not unmanufactured construction
material.

“Recovery Act designated country” means a World Trade
Organization Government Procurement Agreement country, a
Free Trade Agreement country, or a least developed country.

“Steel” means an alloy that includes at least 50 percent
iron, between .02 and 2 percent carbon, and may include other
elements.

“Unmanufactured construction material” means raw mate-
rial brought to the construction site for incorporation into the
building or work that has not been—

(1) Processed into a specific form and shape; or
(2) Combined with other raw material to create a mate-

rial that has different properties than the properties of the indi-
vidual raw materials.

25.602 Policy.
Except as provided in 25.603—
(a) None of the funds appropriated or otherwise made

available by the Recovery Act may be used for a project for
the construction, alteration, maintenance, or repair of a public
building or public work (as defined at 22.401) unless—

(1) The public building or public work is located in the
United States; and 

(2) All of the iron, steel, and other manufactured goods
used as construction material in the project are produced or
manufactured in the United States.

(i) Production in the United States of the iron or steel
used as construction material requires that all manufacturing
processes must take place in the United States, except metal-
lurgical processes involving refinement of steel additives.
These requirements do not apply to steel or iron used as com-

ponents or subcomponents of other manufactured construc-
tion material.

(ii) There is no requirement with regard to the origin
of components or subcomponents in other manufactured con-
struction material, as long as the manufacture of the construc-
tion material occurs in the United States.

(b) Use only domestic unmanufactured construction mate-
rial, as required by the Buy American Act.

25.603 Exceptions. 
(a) When one of the following exceptions applies, the con-

tracting officer may allow the contractor to incorporate for-
eign construction materials without regard to the restrictions
of section 1605 of the Recovery Act or the Buy American Act:

(1) Nonavailability. The head of the contracting activity
may determine that a particular construction material is not
mined, produced, or manufactured in the United States in suf-
ficient and reasonably available commercial quantities of a
satisfactory quality. The determinations of nonavailability of
the articles listed at 25.104(a) and the procedures at
25.103(b)(1) also apply if any of those articles are acquired as
construction materials.

(2) Unreasonable cost. The contracting officer con-
cludes that the cost of domestic construction material is unrea-
sonable in accordance with 25.605.

(3) Inconsistent with public interest. The head of the
agency may determine that application of the restrictions of
section 1605 of the Recovery Act or the Buy American Act to
a particular construction material would be inconsistent with
the public interest.

(b) Determinations. When a determination is made, for any
of the reasons stated in this section, that certain foreign con-
struction materials may be used—

(1) The contracting officer shall list the excepted mate-
rials in the contract; and

(2) The head of the agency shall publish a notice in the
Federal Register within two weeks after the determination is
made, unless the construction material has already been deter-
mined in the FAR to be domestically nonavailable (see list at
25.104). The notice shall include—

(i) The title “Buy American Exception under the
American Recovery and Reinvestment Act of 2009”;

(ii) The dollar value and brief description of the
project; and

(iii) A detailed justification as to why the restriction
is being waived.

(c) Acquisitions under trade agreements.   (1) For con-
struction contracts with an estimated acquisition value of
$7,804,000 or more, also see Subpart 25.4.  Offers of products
determined to be eligible products per Subpart 25.4 shall
receive equal consideration with domestic offers per
Subpart 25.4.
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(2) For purposes of the Recovery Act, designated coun-
tries do not include the Caribbean Basin Countries.

25.604 Preaward determination concerning the 
inapplicability of section 1605 of the Recovery Act or 
the Buy American Act.
(a) For any acquisition, an offeror may request from the

contracting officer a determination concerning the inapplica-
bility of section 1605 of the Recovery Act or the Buy Amer-
ican Act for specifically identified construction materials. The
time for submitting the request is specified in the solicitation
in paragraph (b) of either 52.225-22 or 52.225-24, whichever
applies. The information and supporting data that must be
included in the request are also specified in the solicitation in
paragraphs (c) and (d) of either 52.225-21 or 52.225-23,
whichever applies.

(b) Before award, the contracting officer must evaluate all
requests based on the information provided and may supple-
ment this information with other readily available informa-
tion.

(c) Determination based on unreasonable cost of domestic
construction material.

(1) Iron, steel, and other manufactured construction
material. The contracting officer must compare the offered
price of the contract using foreign manufactured construction
material to the estimated price if all domestic manufactured
construction material were used. If use of domestic manufac-
tured construction material would increase the overall offered
price of the contract by more than 25 percent, then the con-
tracting officer shall determine that the cost of the domestic
manufactured construction material is unreasonable.

(2) Unmanufactured construction material. The con-
tracting officer must compare the cost of each foreign unman-
ufactured construction material to the cost of domestic
unmanufactured construction material. If the cost of the
domestic unmanufactured construction material exceeds the
cost of the foreign unmanufactured construction material by
more than 6 percent, then the contracting officer shall deter-
mine that the cost of the unmanufactured construction mate-
rial is unreasonable.

25.605 Evaluating offers of foreign construction material.
(a) If the contracting officer has determined that an excep-

tion applies because the cost of certain domestic construction
material is unreasonable, in accordance with section 25.604,
then the contracting officer shall apply evaluation factors to
the offer incorporating the use of such foreign construction
material as follows:

(1) Use an evaluation factor of 25 percent, applied to the
total offered price of the contract, if foreign iron, steel, or other
manufactured goods are incorporated in the offer as construc-
tion material based on an exception for unreasonable cost
requested by the offeror.

(2) In addition, use an evaluation factor of 6 percent
applied to the cost of foreign unmanufactured construction
material incorporated in the offer based on an exception for
unreasonable cost requested by the offeror.

(3) Total evaluated price = offered price + (.25 x offered
price, if (a)(1) applies) + (.06 x cost of foreign unmanufac-
tured construction material, if (a)(2) applies).

(b) If two or more offers are equal in price, the contracting
officer must give preference to an offer that does not include
foreign construction material excepted at the request of the
offeror on the basis of unreasonable cost.

(c) Offerors also may submit alternate offers based on use
of equivalent domestic construction material to avoid possible
rejection of the entire offer if the Government determines that
an exception permitting use of a particular foreign construc-
tion material does not apply.

(d) If the contracting officer awards a contract to an offeror
that proposed foreign construction material not listed in the
applicable clause in the solicitation (paragraph (b)(3) of
52.225-21, or paragraph (b)(3) of 52.225-23), the contracting
officer must add the excepted materials to the list in the con-
tract clause.

25.606 Postaward determinations. 
(a) If a contractor requests a determination regarding the

inapplicability of section 1605 of the Recovery Act or the Buy
American Act after contract award, the contractor must
explain why it could not request the determination before con-
tract award or why the need for such determination otherwise
was not reasonably foreseeable. If the contracting officer con-
cludes that the contractor should have made the request before
contract award, the contracting officer may deny the request.

(b) The contracting officer must base evaluation of any
request for a determination regarding the inapplicability of
section 1605 of the Recovery Act or the Buy American Act
made after contract award on information required by para-
graphs (c) and (d) of the applicable clause at 52.225-21 or
52.225-23 and/or other readily available information.

(c) If a determination, under 25.603(a), is made after con-
tract award that an exception to section 1605 of the Recovery
Act or to the Buy American Act applies, the contracting
officer must negotiate adequate consideration and modify the
contract to allow use of the foreign construction material.
When the basis for the exception is the unreasonable cost of
a domestic construction material, adequate consideration is at
least the differential established in 25.605(a).

25.607 Noncompliance.
The contracting officer must—
(a) Review allegations of violations of section 1605 of the

Recovery Act or Buy American Act;
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Subpart 25.11—Solicitation Provisions and 
Contract Clauses

25.1101 Acquisition of supplies.
The following provisions and clauses apply to the acquisi-

tion of supplies and the acquisition of services involving the
furnishing of supplies.

(a)(1) Insert the clause at 52.225-1, Buy American Act—
Supplies, in solicitations and contracts with a value exceeding
the micro-purchase threshold but not exceeding $25,000; and
in solicitations and contracts with a value exceeding $25,000,
if none of the clauses prescribed in paragraphs (b) and (c) of
this section apply, except if—

(i) The solicitation is restricted to domestic end prod-
ucts in accordance with Subpart 6.3;

(ii) The acquisition is for supplies for use within the
United States and an exception to the Buy American Act
applies (e.g., nonavailability, public interest, or information
technology that is a commercial item); or

(iii) The acquisition is for supplies for use outside the
United States.

(2) Insert the provision at 52.225-2, Buy American Act
Certificate, in solicitations containing the clause at 52.225-1.

(b)  (1)  (i) Insert the clause at 52.225-3, Buy American
Act—Free Trade Agreements—Israeli Trade Act, in solicita-
tions and contracts if—

(A) The acquisition is for supplies, or for services
involving the furnishing of supplies, for use within the United
States, and the acquisition value is $25,000 or more, but is less
than $203,000;

(B) The acquisition is not for information tech-
nology that is a commercial item, using fiscal year 2004 or
subsequent fiscal year funds; and

(C) No exception in 25.401 applies. For acquisi-
tions of agencies not subject to the Israeli Trade Act (see
25.406), see agency regulations.

(ii) If the acquisition value is $25,000 or more but is
less than $50,000, use the clause with its Alternate I.

(iii) If the acquisition value is $50,000 or more but
is less than $70,079, use the clause with its Alternate II.

(2)(i) Insert the provision at 52.225-4, Buy American
Act—Free Trade Agreements—Israeli Trade Act Certificate,
in solicitations containing the clause at 52.225-3.

(ii) If the acquisition value is $25,000 or more but is
less than $50,000, use the provision with its Alternate I.

(iii) If the acquisition value is $50,000 or more but
is less than $70,079, use the provision with its Alternate II.

(c)(1) Insert the clause at 52.225-5, Trade Agreements, in
solicitations and contracts valued at $203,000 or more, if the
acquisition is covered by the WTO GPA (see Subpart 25.4)
and the agency has determined that the restrictions of the Buy
American Act are not applicable to U.S.-made end products.

If the agency has not made such a determination, the contract-
ing officer must follow agency procedures.

(2) Insert the provision at 52.225-6, Trade Agreements
Certificate, in solicitations containing the clause at 52.225-5.

(d) Insert the provision at 52.225-7, Waiver of Buy Amer-
ican Act for Civil Aircraft and Related Articles, in solicita-
tions for civil aircraft and related articles (see 25.407), if the
acquisition value is less than $203,000.

(e) Insert the clause at 52.225-8, Duty-Free Entry, in solic-
itations and contracts for supplies that may be imported into
the United States and for which duty-free entry may be
obtained in accordance with 25.903(a), if the value of the
acquisition—

(1) Exceeds the simplified acquisition threshold; or
(2) Does not exceed the simplified acquisition thresh-

old, but the savings from waiving the duty is anticipated to be
more than the administrative cost of waiving the duty. When
used for acquisitions that do not exceed the simplified acqui-
sition threshold, the contracting officer may modify para-
graphs (c)(1) and (j)(2) of the clause to reduce the dollar
figure.

(f) Insert the provision at 52.225-18, Place of Manufacture,
in solicitations that are predominantly for the acquisition of
manufactured end products, as defined in the provision at
52.225-18 (i.e., the estimated value of the manufactured end
products exceeds the estimated value of other items to be
acquired as a result of the solicitation).

25.1102 Acquisition of construction.
When using funds other than those appropriated under the

American Recovery and Reinvestment Act of 2009 (Pub. L.
111-5) (Recovery Act), follow the prescriptions in paragraphs
(a) through (d) of this section. Otherwise, follow the prescrip-
tion in paragraph (e).

(a) Insert the clause at 52.225-9, Buy American Act—Con-
struction Materials, in solicitations and contracts for construc-
tion that is performed in the United States valued at less than
$7,804,000.

(1) List in paragraph (b)(2) of the clause all foreign con-
struction material excepted from the requirements of the Buy
American Act.

(2) If the head of the agency determines that a higher
percentage is appropriate, substitute the higher evaluation
percentage in paragraph (b)(3)(i) of the clause.

(b)(1) Insert the provision at 52.225-10, Notice of Buy
American Act Requirement—Construction Materials, in
solicitations containing the clause at 52.225-9.

(2) If insufficient time is available to process a determi-
nation regarding the inapplicability of the Buy American Act
before receipt of offers, use the provision with its Alternate I.

(c) Insert the clause at 52.225-11, Buy American Act—
Construction Materials under Trade Agreements, in solicita-
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tions and contracts for construction that is performed in the
United States valued at $7,804,000 or more.

(1) List in paragraph (b)(3) of the clause all foreign con-
struction material excepted from the requirements of the Buy
American Act, other than designated country construction
material.

(2) If the head of the agency determines that a higher
percentage is appropriate, substitute the higher evaluation
percentage in paragraph (b)(4)(i) of the clause.

(3) For acquisitions valued at $7,804,000 or more, but
less than $9,110,318, use the clause with its Alternate I. List
in paragraph (b)(3) of the clause all foreign construction mate-
rial excepted from the requirements of the Buy American Act,
unless the excepted foreign construction material is from a
designated country other than Bahrain, Mexico, and Oman.

(d)(1) Insert the provision at 52.225-12, Notice of Buy
American Act Requirement—Construction Materials under
Trade Agreements, in solicitations containing the clause at
52.225-11.

(2) If insufficient time is available to process a determi-
nation regarding the inapplicability of the Buy American Act
before receipt of offers, use the provision with its Alternate I.

(3) For acquisitions valued at $7,804,000 or more, but
less than $9,110,318, use the clause with its Alternate II.

(e)(1) When using funds appropriated under the Recovery
Act for construction, use provisions and clauses 52.225-21,
52.225-22, 52.225-23, or 52.225-24 (with appropriate Alter-
nates) in lieu of the provisions and clauses 52.225-9,
52.225-10, 52.225-11, or 52.225-12 (with appropriate Alter-
nates), respectively, that would be applicable as prescribed in
paragraphs (a) through (d) of this section if Recovery Act
funds were not used. 

(2) When using clause 52.225-23, list foreign construc-
tion material in paragraph (b)(3) of the clause as follows:

(i) Basic clause. List all foreign construction materi-
als excepted from the Buy American Act or section 1605 of
the the Recovery Act, other than Recovery Act designated
country construction material.

(ii) Alternate I.  List in paragraph (b)(3) of the clause
all foreign construction material excepted from the Buy
American Act or section 1605 of the Recovery Act, unless the
excepted foreign construction material is from a Recovery Act
designated country other than Bahrain, Mexico, or Oman.

25.1103 Other provisions and clauses.
(a) Restrictions on certain foreign purchases. Insert the

clause at 52.225-13, Restrictions on Certain Foreign Pur-
chases, in solicitations and contracts, unless an exception
applies.

(b) Translations. Insert the clause at 52.225-14, Inconsis-
tency Between English Version and Translation of Contract,
in solicitations and contracts if anticipating translation into
another language.

(c) Foreign currency offers. Insert the provision at
52.225-17, Evaluation of Foreign Currency Offers, in solici-
tations that permit the use of other than a specified currency.
Insert in the provision the source of the rate to be used in the
evaluation of offers.

(d) The contracting officer shall include in each solicitation
for the acquisition of products or services (other than commer-
cial items procured under Part 12) the provision at 52.225-20,
Prohibition on Conducting Restricted Business Operations in
Sudan—Certification.

*       *       *       *       *       *
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Contractor to furnish supplies or services for performance of
this contract. It includes, but is not limited to, purchase orders
and changes and modifications to purchase orders, but does
not include contracts that provide supplies or services bene-
fiting two or more contracts.

(b) Section 2(d) of the Federal Funding Accountability and
Transparency Act of 2006 (Pub. L. No. 109-282) requires
establishment of a pilot program for a single searchable web-
site, available to the public at no charge that includes infor-
mation on Federal subcontracts.

(c) Within thirty days after the end of March, June, Sep-
tember, and December of each year through 2008, the Con-
tractor shall report the following information at www.esrs.gov
for each subcontract award with a value greater than $1 mil-
lion made during that quarter. (The Contractor shall follow the
instructions at www.esrs.gov to report the data.)

(1) Name of the subcontractor.
(2) Amount of the award.
(3) Date of award.
(4) The applicable North American Industry Classifica-

tion System code.
(5) Funding agency or agencies.
(6) Award title descriptive of the purpose of the action.
(7) Contract number.
(8) Subcontractor location including address.
(9) Subcontract primary performance location includ-

ing address.
(10) Unique identifier for the subcontractor.

(End of clause)

52.204-11 American Recovery and Reinvestment Act—
Reporting Requirements.
As prescribed in 4.1502, insert the following clause:

AMERICAN RECOVERY AND REINVESTMENT ACT—
REPORTING REQUIREMENTS (JUL 2010)

(a) Definitions. For definitions related to this clause (e.g.,
contract, first-tier subcontract, total compensation etc.) see
the Frequently Asked Questions (FAQs) available at http://
www.whitehouse.gov/omb/recovery_faqs_contractors.
These FAQs are also linked under http://
www.FederalReporting.gov.

(b) This contract requires the contractor to provide prod-
ucts and/or services that are funded under the American
Recovery and Reinvestment Act of 2009 (Recovery Act).
Section 1512(c) of the Recovery Act requires each contractor
to report on its use of Recovery Act funds under this contract.
These reports will be made available to the public.

(c) Reports from the Contractor for all work funded, in
whole or in part, by the Recovery Act, are due no later than
the 10th day following the end of each calendar quarter. The
Contractor shall review the Frequently Asked Questions

(FAQs) for Federal Contractors before each reporting cycle
and prior to submitting each quarterly report as the FAQs may
be updated from time-to-time. The first report is due no later
than the 10th day after the end of the calendar quarter in which
the Contractor received the award. Thereafter, reports shall be
submitted no later than the 10th day after the end of each cal-
endar quarter. For information on when the Contractor shall
submit its final report, see http://www.whitehouse.gov/omb/
recovery_faqs_contractors.

(d) The Contractor shall report the following information,
using the online reporting tool available at
www.FederalReporting.gov.

(1) The Government contract and order number, as
applicable.

(2) The amount of Recovery Act funds invoiced by the
contractor for the reporting period. A cumulative amount
from all the reports submitted for this action will be main-
tained by the government’s on-line reporting tool.

(3) A list of all significant services performed or sup-
plies delivered, including construction, for which the contrac-
tor invoiced in this calendar quarter.

(4) Program or project title, if any.
(5) A description of the overall purpose and expected

outcomes or results of the contract, including significant
deliverables and, if appropriate, associated units of measure.

(6) An assessment of the contractor’s progress towards
the completion of the overall purpose and expected outcomes
or results of the contract (i.e., not started, less than 50 percent
completed, completed 50 percent or more, or fully com-
pleted). This covers the contract (or portion thereof) funded
by the Recovery Act.

(7) A narrative description of the employment impact of
work funded by the Recovery Act. This narrative should be
cumulative for each calendar quarter and address the impact
on the Contractor’s and first-tier subcontractors’ workforce
for all first-tier subcontracts valued at $25,000 or more. At a
minimum, the Contractor shall provide—

(i) A brief description of the types of jobs created and
jobs retained in the United States and outlying areas (see def-
inition in FAR 2.101). This description may rely on job titles,
broader labor categories, or the Contractor’s existing practice
for describing jobs as long as the terms used are widely under-
stood and describe the general nature of the work; and

(ii) An estimate of the number of jobs created and
jobs retained by the prime Contractor and all first-tier subcon-
tracts valued at $25,000 or more, in the United States and out-
lying areas. A job cannot be reported as both created and
retained. See an example of how to calculate the number of
jobs at http://www.whitehouse.gov/omb/
recovery_faqs_contractors.

(8) Names and total compensation of each of the five
most highly compensated officers of the Contractor for the
calendar year in which the contract is awarded if—
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(i) In the Contractor’s preceding fiscal year, the Con-
tractor received—

(A) 80 percent or more of its annual gross reve-
nues from Federal contracts (and subcontracts), loans, grants
(and subgrants) and cooperative agreements; and

(B) $25,000,000 or more in annual gross revenues
from Federal contracts (and subcontracts), loans, grants (and
subgrants) and cooperative agreements; and

(ii) The public does not have access to information
about the compensation of the senior executives through peri-
odic reports filed under section 13(a) or 15(d) of the Securities
Exchange Act of 1934 (15 U.S.C. 78m(a), 78o(d)) or section
6104 of the Internal Revenue Code of 1986.

(9) For subcontracts valued at less than $25,000 or any
subcontracts awarded to an individual, or subcontracts
awarded to a subcontractor that in the previous tax year had
gross income under $300,000, the Contractor shall only report
the aggregate number of such first tier subcontracts awarded
in the quarter and their aggregate total dollar amount.

(10) For any first-tier subcontract funded in whole or in
part under the Recovery Act, that is valued at $25,000 or more
and not subject to reporting under paragraph 9, the Contractor
shall require the subcontractor to provide the information
described in paragraphs (d)(1)(i), (ix), (x), (xi), and (xii) of
this section to the Contractor for the purposes of the quarterly
report. The Contractor shall advise the subcontractor that the
information will be made available to the public as required
by section 1512 of the Recovery Act. The Contractor shall
provide detailed information on these first-tier subcontracts as
follows:

(i) Unique identifier (DUNS Number) for the sub-
contractor receiving the award and for the subcontractor’s
parent company, if the subcontractor has a parent company.

(ii) Name of the subcontractor.
(iii) Amount of the subcontract award.
(iv) Date of the subcontract award.
(v) The applicable North American Industry Classi-

fication System (NAICS) code.
(vi) Funding agency.
(vii) A description of the products or services

(including construction) being provided under the subcon-
tract, including the overall purpose and expected outcomes or
results of the subcontract.

(viii) Subcontract number (the contract number
assigned by the prime contractor).

(ix) Subcontractor’s physical address including
street address, city, state, and country. Also include the nine-
digit zip code and congressional district if applicable.

(x) Subcontract primary performance location
including street address, city, state, and country. Also include
the nine-digit zip code and congressional district if applicable.

(xi) Names and total compensation of each of the
subcontractor’s five most highly compensated officers, for the
calendar year in which the subcontract is awarded if—

(A) In the subcontractor’s preceding fiscal year,
the subcontractor received—

(1) 80 percent or more of its annual gross rev-
enues in Federal contracts (and subcontracts), loans, grants
(and subgrants), and cooperative agreements; and

(2) $25,000,000 or more in annual gross reve-
nues from Federal contracts (and subcontracts), loans, grants
(and subgrants), and cooperative agreements; and

(B) The public does not have access to informa-
tion about the compensation of the senior executives through
periodic reports filed under section 13(a) or 15(d) of the Secu-
rities Exchange Act of 1934 (15 U.S.C. 78m(a), 78o(d)) or
section 6104 of the Internal Revenue Code of 1986.

(xii) A narrative description of the employment
impact of work funded by the Recovery Act. This narrative
should be cumulative for each calendar quarter and address
the impact on the subcontractor’s workforce. At a minimum,
the subcontractor shall provide—

(A) A brief description of the types of jobs created
and jobs retained in the United States and outlying areas (see
definition in FAR 2.101). This description may rely on job
titles, broader labor categories, or the subcontractor’s existing
practice for describing jobs as long as the terms used are
widely understood and describe the general nature of the
work; and

(B) An estimate of the number of jobs created and
jobs retained by the subcontractor in the United States and
outlying areas. A job cannot be reported as both created and
retained. See an example of how to calculate the number of
jobs at http://www.whitehouse.gov/omb/
recovery_faqs_contractors.

(End of clause)

52.205 [Reserved]

52.206 [Reserved]
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pose. This paragraph does not give the Government any right to
audit the Contractor’s records. The Contractor shall not be paid
for any work performed or costs incurred that reasonably could
have been avoided.

52.212-5 Contract Terms and Conditions Required to 
Implement Statutes or Executive Orders—
Commercial Items.
As prescribed in 12.301(b)(4), insert the following clause:

CONTRACT TERMS AND CONDITIONS REQUIRED TO 
IMPLEMENT STATUTES OR EXECUTIVE ORDERS—

COMMERCIAL ITEMS (JUL 2010)

(a) The Contractor shall comply with the following Federal
Acquisition Regulation (FAR) clauses, which are incorpo-
rated in this contract by reference, to implement provisions of
law or Executive orders applicable to acquisitions of commer-
cial items:

(1) 52.222-50, Combating Trafficking in Persons
(FEB 2009) (22 U.S.C. 7104(g)).

___Alternate I (AUG 2007) of 52.222-50 (22 U.S.C.
7104(g)).

(2) 52.233-3, Protest After Award (AUG 1996)
(31 U.S.C. 3553).

(3) 52.233-4, Applicable Law for Breach of Contract
Claim (OCT 2004) (Pub. L. 108-77, 108-78).

(b) The Contractor shall comply with the FAR clauses in
this paragraph (b) that the Contracting Officer has indicated as
being incorporated in this contract by reference to implement
provisions of law or Executive orders applicable to acquisi-
tions of commercial items:

[Contracting Officer check as appropriate.]

__ (1) 52.203-6, Restrictions on Subcontractor Sales to
the Government (SEPT 2006), with Alternate I (OCT 1995)
(41 U.S.C. 253g and 10 U.S.C. 2402).

__ (2) 52.203-13, Contractor Code of Business Ethics
and Conduct (APR 2010) (Pub. L. 110-252, Title VI,
Chapter 1 (41 U.S.C. 251 note)).

__ (3) 52.203-15, Whistleblower Protections under the
American Recovery and Reinvestment Act of 2009
(JUNE 2010) (Section 1553 of Pub. L. 111-5).  (Applies to
contracts funded by the American Recovery and
Reinvestment Act of 2009.)

__ (4) 52.204-11, American Recovery and
Reinvestment Act—Reporting Requirements (JUL 2010)
(Pub. L. 111-5).

__ (5) 52.219-3, Notice of Total HUBZone Set-Aside
(JAN 1999) (15 U.S.C. 657a).

__ (6) 52.219-4, Notice of Price Evaluation Preference
for HUBZone Small Business Concerns (JULY 2005) (if the
offeror elects to waive the preference, it shall so indicate in its
offer) (15 U.S.C. 657a).

__ (7) [Reserved]

__ (8)(i) 52.219-6, Notice of Total Small Business Set-
Aside (JUNE 2003) (15 U.S.C. 644).

__ (ii) Alternate I (OCT 1995) of 52.219-6.
__ (iii) Alternate II (MAR 2004) of 52.219-6.

__ (9)(i) 52.219-7, Notice of Partial Small Business
Set-Aside (JUNE 2003) (15 U.S.C. 644).

__ (ii) Alternate I (OCT 1995) of 52.219-7.
__ (iii) Alternate II (MAR 2004) of 52.219-7.

__ (10) 52.219-8, Utilization of Small Business
Concerns (MAY 2004) (15 U.S.C. 637(d)(2) and (3)).

__ (11)(i) 52.219-9, Small Business Subcontracting
Plan (APR 2008) (15 U.S.C. 637(d)(4)).

__ (ii) Alternate I (OCT 2001) of 52.219-9.
__ (iii) Alternate II (OCT 2001) of 52.219-9.

__ (12) 52.219-14, Limitations on Subcontracting
(DEC 1996) (15 U.S.C. 637(a)(14)).

__ (13) 52.219-16, Liquidated Damages—Subcon-
tracting Plan (JAN 1999) (15 U.S.C. 637(d)(4)(F)(i)).

__ (14)(i) 52.219-23, Notice of Price Evaluation
Adjustment for Small Disadvantaged Business Concerns
(OCT 2008) (10 U.S.C. 2323) (if the offeror elects to waive
the adjustment, it shall so indicate in its offer).

__ (ii) Alternate I (JUNE 2003) of 52.219-23.
__ (15) 52.219-25, Small Disadvantaged Business

Participation Program—Disadvantaged Status and Reporting
(APR 2008) (Pub. L. 103-355, section 7102, and
10 U.S.C. 2323).

__ (16) 52.219-26, Small Disadvantaged Business
Participation Program— Incentive Subcontracting
(OCT 2000) (Pub. L. 103-355, section 7102, and
10 U.S.C. 2323).

__ (17) 52.219-27, Notice of Total Service-Disabled
Veteran-Owned Small Business Set-Aside (MAY 2004)
(15 U.S.C. 657 f).

__ (18) 52.219-28, Post Award Small Business
Program Rerepresentation (APR 2009) (15 U.S.C. 632(a)(2)).

__ (19) 52.222-3, Convict Labor (JUNE 2003)
(E.O. 11755).

__ (20) 52.222-19, Child Labor—Cooperation with
Authorities and Remedies (JUL 2010) (E.O. 13126).

__ (21) 52.222-21, Prohibition of Segregated Facilities
(FEB 1999).

__ (22) 52.222-26, Equal Opportunity (MAR 2007)
(E.O. 11246).

__ (23) 52.222-35, Equal Opportunity for Special
Disabled Veterans, Veterans of the Vietnam Era, and Other
Eligible Veterans (SEPT 2006) (38 U.S.C. 4212).

__ (24) 52.222-36, Affirmative Action for Workers with
Disabilities (JUN 1998) (29 U.S.C. 793).

__ (25) 52.222-37, Employment Reports on Special
Disabled Veterans, Veterans of the Vietnam Era, and Other
Eligible Veterans (SEPT 2006) (38 U.S.C. 4212).

__ (26) 52.222-54, Employment Eligibility Verification
(JAN 2009). (Executive Order 12989).  (Not applicable to the
acquisition of commercially available off-the-shelf items or
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certain other types of commercial items as prescribed in
22.1803.)

__ (27)(i) 52.223-9, Estimate of Percentage of Recov-
ered Material Content for EPA–Designated Items
(MAY 2008) (42 U.S.C. 6962(c)(3)(A)(ii)). (Not applicable
to the acquisition of commercially available off-the-shelf
items.)

__ (ii) Alternate I (MAY 2008) of 52.223-9
(42 U.S.C. 6962(i)(2)(C)). (Not applicable to the acquisition
of commercially available off-the-shelf items.)

__ (28) 52.223-15, Energy Efficiency in Energy-
Consuming Products (DEC 2007) (42 U.S.C. 8259b).

__ (29)(i) 52.223-16, IEEE 1680 Standard for the
Environmental Assessment of Personal Computer Products
(DEC 2007) (E.O. 13423).

__ (ii) Alternate I (DEC 2007) of 52.223-16.
__ (30) 52.225-1, Buy American Act—Supplies

(FEB 2009) (41 U.S.C. 10a-10d).
__ (31)(i) 52.225-3, Buy American Act—Free Trade

Agreements—Israeli Trade Act (JUNE 2009) (41 U.S.C. 10a-
10d, 19 U.S.C. 3301 note, 19 U.S.C. 2112 note, 19 U.S.C.
3805 note, Pub. L. 108-77, 108-78, 108-286, 108-302, 109-
53, 109-169, 109-283, and 110-138).

__ (ii) Alternate I (JAN 2004) of 52.225-3.
__ (iii) Alternate II (JAN 2004) of 52.225-3.

__ (32) 52.225-5, Trade Agreements (AUG 2009)
(19 U.S.C. 2501, et seq., 19 U.S.C. 3301 note).

__ (33) 52.225-13, Restrictions on Certain Foreign
Purchases (JUNE 2008) (E.O.’s, proclamations, and statutes
administered by the Office of Foreign Assets Control of the
Department of the Treasury).

__ (34) 52.226-4, Notice of Disaster or Emergency Area
Set-Aside (NOV 2007) (42 U.S.C. 5150).

__ (35) 52.226-5, Restrictions on Subcontracting
Outside Disaster or Emergency Area (NOV 2007) (42 U.S.C.
5150).

__ (36) 52.232-29, Terms for Financing of Purchases of
Commercial Items (FEB 2002) (41 U.S.C. 255(f),
10 U.S.C. 2307(f)).

__ (37) 52.232-30, Installment Payments for
Commercial Items (OCT 1995) (41 U.S.C. 255(f),
10 U.S.C. 2307(f)).

__ (38) 52.232-33, Payment by Electronic Funds
Transfer—Central Contractor Registration (OCT 2003)
(31 U.S.C. 3332).

__ (39) 52.232-34, Payment by Electronic Funds
Transfer—Other than Central Contractor Registration
(MAY 1999) (31 U.S.C. 3332).

__ (40) 52.232-36, Payment by Third Party (FEB 2010)
(31 U.S.C. 3332).

__ (41) 52.239-1, Privacy or Security Safeguards
(AUG 1996) (5 U.S.C. 552a).

__ (42)(i) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (FEB 2006)
(46 U.S.C. Appx. 1241(b) and 10 U.S.C. 2631).

__ (ii) Alternate I (Apr 2003) of 52.247-64.
(c) The Contractor shall comply with the FAR clauses in

this paragraph (c), applicable to commercial services, that the
Contracting Officer has indicated as being incorporated in this
contract by reference to implement provisions of law or Exec-
utive orders applicable to acquisitions of commercial items:
[Contracting Officer check as appropriate.]

__ (1) 52.222-41, Service Contract Act of 1965
(Nov 2007) (41 U.S.C. 351, et seq.).

__ (2) 52.222-42, Statement of Equivalent Rates for
Federal Hires (MAY 1989) (29 U.S.C. 206 and
41 U.S.C. 351, et seq.).

__ (3) 52.222-43, Fair Labor Standards Act and Service
Contract Act—Price Adjustment (Multiple Year and Option
Contracts) (SEP 2009) (29 U.S.C. 206 and 41 U.S.C. 351,
et seq.).

__ (4) 52.222-44, Fair Labor Standards Act and Service
Contract Act—Price Adjustment (SEP 2009) (29 U.S.C. 206
and 41 U.S.C. 351, et seq.).

__ (5) 52.222-51, Exemption from Application of the
Service Contract Act to Contracts for Maintenance,
Calibration, or Repair of Certain Equipment—Requirements
(NOV 2007) (41  351, et seq.). 

__ (6) 52.222-53, Exemption from Application of the
Service Contract Act to Contracts for Certain Services—
Requirements (FEB 2009) (41 U.S.C. 351, et seq.). 

__ (7) 52.226-6, Promoting Excess Food Donation to
Nonprofit Organizations (MAR 2009) (Pub. L. 110-247).

__ (8) 52.237-11, Accepting and Dispensing of $1 Coin
(SEPT 2008) (31 U.S.C. 5112(p)(1)).

(d) Comptroller General Examination of Record. The
Contractor shall comply with the provisions of this
paragraph (d) if this contract was awarded using other than
sealed bid, is in excess of the simplified acquisition threshold,
and does not contain the clause at 52.215-2, Audit and
Records—Negotiation.

(1) The Comptroller General of the United States, or an
authorized representative of the Comptroller General, shall
have access to and right to examine any of the Contractor’s
directly pertinent records involving transactions related to this
contract.

(2) The Contractor shall make available at its offices at
all reasonable times the records, materials, and other evidence
for examination, audit, or reproduction, until 3 years after
final payment under this contract or for any shorter period
specified in FAR Subpart 4.7, Contractor Records Retention,
of the other clauses of this contract. If this contract is
completely or partially terminated, the records relating to the
work terminated shall be made available for 3 years after any
resulting final termination settlement. Records relating to
appeals under the disputes clause or to litigation or the settle-
ment of claims arising under or relating to this contract shall
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SUBPART 52.2—TEXT OF PROVISIONS AND CLAUSES 52.213-4

52.2-42.1

to make fast payment, the Contractor shall be paid in accor-
dance with procedures applicable to invoices to which the Fast
Payment clause does not apply.

(End of clause)

52.213-2 Invoices.
As prescribed in 13.302-5(b), insert the following clause:

INVOICES (APR 1984)

The Contractor’s invoices must be submitted before pay-
ment can be made. The Contractor will be paid on the basis
of the invoice, which must state—

(a) The starting and ending dates of the subscription deliv-
ery; and

(b) Either that orders have been placed in effect for the
addressees required, or that the orders will be placed in effect
upon receipt of payment.

(End of clause)

52.213-3 Notice to Supplier.
As prescribed in 13.302-5(c), insert the following clause:

NOTICE TO SUPPLIER (APR 1984)

This is a firm order ONLY if your price does not exceed the
maximum line item or total price in the Schedule. Submit
invoices to the Contracting Officer. If you cannot perform in
exact accordance with this order, WITHHOLD PERFORMANCE,
and notify the Contracting Officer immediately, giving your
quotation.

(End of clause)

52.213-4 Terms and Conditions—Simplified Acquisitions 
(Other Than Commercial Items).
As prescribed in 13.302-5(d), insert the following clause:

TERMS AND CONDITIONS—SIMPLIFIED ACQUISITIONS 
(OTHER THAN COMMERCIAL ITEMS) (JUL 2010)

(a) The Contractor shall comply with the following Federal
Acquisition Regulation (FAR) clauses that are incorporated
by reference:

(1) The clauses listed below implement provisions of
law or Executive order:

(i) 52.222-3, Convict Labor (JUNE 2003)
(E.O. 11755).

(ii) 52.222-21, Prohibition of Segregated Facilities
(FEB 1999) (E.O. 11246).

(iii) 52.222-26, Equal Opportunity (MAR 2007)
(E.O. 11246).

(iv) 52.222-50, Combating Trafficking in Persons
(FEB 2009) (22 U.S.C. 7104(g)).

(v) 52.225-13, Restrictions on Certain Foreign Pur-
chases (JUNE 2008) (E.o.s, proclamations, and statutes admin-

istered by the Office of Foreign Assets Control of the
Department of the Treasury).

(vi) 52.233-3, Protest After Award (AUG 1996)
(31 U.S.C. 3553).

(vii) 52.233-4, Applicable Law for Breach of Con-
tract Claim (OCT 2004) (Pub. L. 108-77, 108-78).

(2) Listed below are additional clauses that apply:
(i) 52.232-1, Payments (APR 1984).
(ii) 52.232-8, Discounts for Prompt Payment

(FEB 2002).
(iii) 52.232-11, Extras (APR 1984).
(iv) 52.232-25, Prompt Payment (OCT 2008).
(v) 52.233-1, Disputes (JULY 2002).
(vi) 52.244-6, Subcontracts for Commercial Items

(JUNE 2010).
(vii) 52.253-1, Computer Generated Forms

(JAN 1991).
(b) The Contractor shall comply with the following FAR

clauses, incorporated by reference, unless the circumstances
do not apply:

(1) The clauses listed below implement provisions of
law or Executive order:

(i) 52.222-19, Child Labor—Cooperation with
Authorities and Remedies (JUL 2010) (E.O. 13126). (Applies
to contracts for supplies exceeding the micro-purchase thresh-
old.)

(ii) 52.222-20, Walsh-Healey Public Contracts Act
(DEC 1996) (41 U.S.C. 35-45) (Applies to supply contracts
over $10,000 in the United States, Puerto Rico, or the U.S.
Virgin Islands).

(iii) 52.222-35, Equal Opportunity for Special Dis-
abled Veterans, Veterans of the Vietnam Era, and Other Eligi-
ble Veterans (SEPT 2006) (38 U.S.C. 4212) (Applies to
contracts of $100,000 or more).

(iv) 52.222-36, Affirmative Action for Workers with
Disabilities (JUNE 1998) (29 U.S.C. 793). (Applies to con-
tracts over $10,000, unless the work is to be performed outside
the United States by employees recruited outside the United
States.) (For purposes of this clause, United States includes
the 50 States, the District of Columbia, Puerto Rico, the
Northern Mariana Islands, American Samoa, Guam, the U.S.
Virgin Islands, and Wake Island.)

(v) 52.222-37, Employment Reports on Special Dis-
abled Veterans, Veterans of the Vietnam Era, and Other Eligi-
ble Veterans (SEPT 2006) (38 U.S.C. 4212) (Applies to
contracts of $100,000 or more).

(vi) 52.222-41, Service Contract Act of 1965
(NOV 2007) (41 U.S.C. 351, et seq.) (Applies to service con-
tracts over $2,500 that are subject to the Service Contract Act
and will be performed in the United States, District of Colum-
bia, Puerto Rico, the Northern Mariana Islands, American
Samoa, Guam, the U.S. Virgin Islands, Johnston Island, Wake
Island, or the outer continental shelf lands.)
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52.213-4 FEDERAL ACQUISITION REGULATION

52.2-42.2

(vii) 52.223-5, Pollution Prevention and Right-to-
Know Information (AUG 2003) (E.O. 13148) (Applies to ser-
vices performed on Federal facilities).

(viii) 52.223-15, Energy Efficiency in Energy-Con-
suming Products (DEC 2007) (42 U.S.C. 8259b) (Unless
exempt pursuant to 23.204, applies to contracts when energy-
consuming products listed in the ENERGY STAR® Program
or Federal Energy Management Program (FEMP) will be—

(A) Delivered;
(B) Acquired by the Contractor for use in per-

forming services at a Federally-controlled facility;
(C) Furnished by the Contractor for use by the

Government; or
(D) Specified in the design of a building or work,

or incorporated during its construction, renovation, or main-
tenance.)

(ix) 52.225-1, Buy American Act—Supplies
(FEB 2009) (41 U.S.C. 10a-10d) (Applies to contracts for
supplies, and to contracts for services involving the furnishing
of supplies, for use in the United States or its outlying areas,
if the value of the supply contract or supply portion of a ser-
vice contract exceeds the micro-purchase threshold and the
acquisition—

(A) Is set aside for small business concerns; or
(B) Cannot be set aside for small business con-

cerns (see 19.502-2), and does not exceed $25,000).
(x) 52.232-33, Payment by Electronic Funds Trans-

fer—Central Contractor Registration (OCT 2003). (Applies
when the payment will be made by electronic funds transfer
(EFT) and the payment office uses the Central Contractor
Registration (CCR) database as its source of EFT
information.)

(xi) 52.232-34, Payment by Electronic Funds Trans-
fer—Other than Central Contractor Registration (MAY 1999).
(Applies when the payment will be made by EFT and the pay-
ment office does not use the CCR database as its source of
EFT information.)

(xii) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (FEB 2006)
(46 U.S.C. App. 1241). (Applies to supplies transported by
ocean vessels (except for the types of subcontracts listed at
47.504(d).)

(2) Listed below are additional clauses that may apply:
(i) 52.209-6, Protecting the Government’s Interest

When Subcontracting with Contractors Debarred, Suspended,
or Proposed for Debarment (SEPT 2006) (Applies to contracts
over $30,000).

(ii) 52.211-17, Delivery of Excess Quantities
(SEPT 1989) (Applies to fixed-price supplies).

(iii) 52.226-6, Promoting Excess Food Donation to
Nonprofit Organizations (MAR 2009) (Pub. L. 110-247)
(Applies to contracts greater than $25,000 that provide for the
provision, the service, or the sale of food in the United States.)

(iv) 52.247-29, F.o.b. Origin (FEB 2006) (Applies to
supplies if delivery is f.o.b. origin).

(v) 52.247-34, F.o.b. Destination (NOV 1991)
(Applies to supplies if delivery is f.o.b. destination).

(c) FAR 52.252-2, Clauses Incorporated by Reference
(FEB 1998). This contract incorporates one or more clauses by
reference, with the same force and effect as if they were given
in full text. Upon request, the Contracting Officer will make
their full text available. Also, the full text of a clause may be
accessed electronically at this/these address(es):
________________________________________________
________________________________________________

[Insert one or more Internet addresses]

(d) Inspection/Acceptance. The Contractor shall tender for
acceptance only those items that conform to the requirements
of this contract. The Government reserves the right to inspect
or test any supplies or services that have been tendered for
acceptance. The Government may require repair or replace-
ment of nonconforming supplies or reperformance of noncon-
forming services at no increase in contract price. The
Government must exercise its postacceptance rights—

(1) Within a reasonable period of time after the defect
was discovered or should have been discovered; and

(2) Before any substantial change occurs in the condi-
tion of the item, unless the change is due to the defect in the
item.

(e) Excusable delays. The Contractor shall be liable for
default unless nonperformance is caused by an occurrence
beyond the reasonable control of the Contractor and without
its fault or negligence, such as acts of God or the public
enemy, acts of the Government in either its sovereign or con-
tractual capacity, fires, floods, epidemics, quarantine restric-
tions, strikes, unusually severe weather, and delays of
common carriers. The Contractor shall notify the Contracting
Officer in writing as soon as it is reasonably possible after the
commencement of any excusable delay, setting forth the full
particulars in connection therewith, shall remedy such occur-
rence with all reasonable dispatch, and shall promptly give
written notice to the Contracting Officer of the cessation of
such occurrence.

(f) Termination for the Government's convenience. The
Government reserves the right to terminate this contract, or
any part hereof, for its sole convenience. In the event of such
termination, the Contractor shall immediately stop all work
hereunder and shall immediately cause any and all of its sup-
pliers and subcontractors to cease work. Subject to the terms
of this contract, the Contractor shall be paid a percentage of
the contract price reflecting the percentage of the work per-
formed prior to the notice of termination, plus reasonable
charges that the Contractor can demonstrate to the satisfaction
of the Government, using its standard record keeping system,
have resulted from the termination. The Contractor shall not

http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t41t42+2+13++%2841%29%20%20AND%20%28%2841%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t45t48+351+1++%2846%29%20%20AND%20%28%2846%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
http://uscode.house.gov/


SUBPART 52.2—TEXT OF PROVISIONS AND CLAUSES 52.222-18

52.2-111

A breach of the contract clauses entitled Davis-Bacon Act,
Contract Work Hours and Safety Standards Act—Overtime
Compensation, Apprentices and Trainees, Payrolls and Basic
Records, Compliance with Copeland Act Requirements, Sub-
contracts (Labor Standards), Compliance with Davis-Bacon
and Related Act Regulations, or Certification of Eligibility
may be grounds for termination of the contract, and for debar-
ment as a Contractor and subcontractor as provided in 29 CFR
5.12.

(End of clause)

52.222-13 Compliance with Davis-Bacon and Related Act 
Regulations.
As prescribed in 22.407(a), insert the following clause:

COMPLIANCE WITH DAVIS-BACON AND RELATED ACT 
REGULATIONS (FEB 1988)

All rulings and interpretations of the Davis-Bacon and
Related Acts contained in 29 CFR parts 1, 3, and 5 are hereby
incorporated by reference in this contract.

(End of clause)

52.222-14 Disputes Concerning Labor Standards.
As prescribed in 22.407(a), insert the following clause:

DISPUTES CONCERNING LABOR STANDARDS (FEB 1988)

The United States Department of Labor has set forth in
29 CFR parts 5, 6, and 7 procedures for resolving disputes
concerning labor standards requirements. Such disputes shall
be resolved in accordance with those procedures and not the
Disputes clause of this contract. Disputes within the meaning
of this clause include disputes between the Contractor (or any
of its subcontractors) and the contracting agency, the U.S.
Department of Labor, or the employees or their
representatives.

(End of clause)

52.222-15 Certification of Eligibility.
As prescribed in 22.407(a), insert the following clause:

CERTIFICATION OF ELIGIBILITY (FEB 1988)

(a) By entering into this contract, the Contractor certifies
that neither it (nor he or she) nor any person or firm who has
an interest in the Contractor’s firm is a person or firm ineligi-
ble to be awarded Government contracts by virtue of
section 3(a) of the Davis-Bacon Act or 29 CFR 5.12(a)(1).

(b) No part of this contract shall be subcontracted to any
person or firm ineligible for award of a Government contract
by virtue of section 3(a) of the Davis-Bacon Act or 29 CFR
5.12(a)(1).

(c) The penalty for making false statements is prescribed
in the U.S. Criminal Code, 18 U.S.C. 1001.

(End of clause)

52.222-16 Approval of Wage Rates.
As prescribed in 22.407(b), insert the following clause:

APPROVAL OF WAGE RATES (FEB 1988)

All straight time wage rates, and overtime rates based
thereon, for laborers and mechanics engaged in work under
this contract must be submitted for approval in writing by the
head of the contracting activity or a representative expressly
designated for this purpose, if the straight time wages exceed
the rates for corresponding classifications contained in the
applicable Davis-Bacon Act minimum wage determination
included in the contract. Any amount paid by the Contractor
to any laborer or mechanic in excess of the agency approved
wage rate shall be at the expense of the Contractor and shall
not be reimbursed by the Government. If the Government
refuses to authorize the use of the overtime, the Contractor is
not released from the obligation to pay employees at the
required overtime rates for any overtime actually worked.

(End of clause)

52.222-17 [Reserved]

52.222-18 Certification Regarding Knowledge of Child 
Labor for Listed End Products.
As prescribed in 22.1505(a), insert the following

provision:

CERTIFICATION REGARDING KNOWLEDGE OF CHILD 
LABOR FOR LISTED END PRODUCTS (FEB 2001)

(a) Definition.
“Forced or indentured child labor” means all work or

service—
(1) Exacted from any person under the age of 18 under

the menace of any penalty for its nonperformance and for
which the worker does not offer himself voluntarily; or

(2) Performed by any person under the age of 18 pursu-
ant to a contract the enforcement of which can be accom-
plished by process or penalties.

(b) Listed end products. The following end product(s)
being acquired under this solicitation is (are) included in the
List of Products Requiring Contractor Certification as to
Forced or Indentured Child Labor, identified by their country
of origin. There is a reasonable basis to believe that listed end
products from the listed countries of origin may have been

FAC 2005–17 JUNE 14, 2007

http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t17t20+160+141++%2818%29%20%


52.222-19 FEDERAL ACQUISITION REGULATION

52.2-112

mined, produced, or manufactured by forced or indentured
child labor.

(c) Certification. The Government will not make award to
an offeror unless the offeror, by checking the appropriate
block, certifies to either paragraph (c)(1) or paragraph (c)(2)
of this provision.

[ ] (1) The offeror will not supply any end product
listed in paragraph (b) of this provision that was mined,
produced, or manufactured in a corresponding country as
listed for that end product.

[ ] (2) The offeror may supply an end product listed in
paragraph (b) of this provision that was mined, produced, or
manufactured in the corresponding country as listed for that
product. The offeror certifies that it has made a good faith
effort to determine whether forced or indentured child labor
was used to mine, produce, or manufacture such end product.
On the basis of those efforts, the offeror certifies that it is not
aware of any such use of child labor.

(End of provision)

52.222-19 Child Labor—Cooperation with Authorities 
and Remedies.
As prescribed in 22.1505(b), insert the following clause:

CHILD LABOR—COOPERATION WITH AUTHORITIES AND 
REMEDIES (JUL 2010)

(a) Applicability. This clause does not apply to the extent
that the Contractor is supplying end products mined, pro-
duced, or manufactured in—

(1) Canada, and the anticipated value of the acquisition
is $25,000 or more;

(2) Israel, and the anticipated value of the acquisition is
$50,000 or more;

(3) Mexico, and the anticipated value of the acquisition
is $70,079 or more; or

(4) Aruba, Austria, Belgium, Bulgaria, Cyprus, Czech
Republic, Denmark, Estonia, Finland, France, Germany,
Greece, Hong Kong, Hungary, Iceland, Ireland, Italy, Japan,
Korea, Latvia, Liechtenstein, Lithuania, Luxembourg, Malta,
Netherlands, Norway, Poland, Portugal, Romania, Singapore,
Slovak Republic, Slovenia, Spain, Sweden, Switzerland, Tai-
wan, or the United Kingdom and the anticipated value of the
acquisition is $203,000 or more.

(b) Cooperation with Authorities. To enforce the laws pro-
hibiting the manufacture or importation of products mined,
produced, or manufactured by forced or indentured child
labor, authorized officials may need to conduct investigations
to determine whether forced or indentured child labor was
used to mine, produce, or manufacture any product furnished
under this contract. If the solicitation includes the provision
52.222-18, Certification Regarding Knowledge of Child
Labor for Listed End Products, or the equivalent at
52.212-3(i), the Contractor agrees to cooperate fully with
authorized officials of the contracting agency, the Department
of the Treasury, or the Department of Justice by providing rea-
sonable access to records, documents, persons, or premises
upon reasonable request by the authorized officials.

(c) Violations. The Government may impose remedies set
forth in paragraph (d) for the following violations:

(1) The Contractor has submitted a false certification
regarding knowledge of the use of forced or indentured child
labor for listed end products.

(2) The Contractor has failed to cooperate, if required,
in accordance with paragraph (b) of this clause, with an inves-
tigation of the use of forced or indentured child labor by an
Inspector General, Attorney General, or the Secretary of the
Treasury.

Listed End Product Listed Countries of Origin
_________________ _________________
_________________ _________________
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