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FAC 2005-40 SUMMARY OF ITEM

Federal Acquisition Circular (FAC) 2005-40 amends the Federal
Acquisition Regulation (FAR) as specified below:

Federal Awardee Performance and Integrity Information System
(FAR Case 2008-027)

This final rule adopts, with changes, the proposed rule
published in the Federal Register on September 3, 2009 (74 FR
45579); and amends the FAR to implement section 872 of the Duncan
Hunter National Defense Authorization Act for Fiscal Year 2009.
Section 872 requires the establishment of a data system, Federal
Awardee Performance and Integrity Information System (FAPIIS),
containing specific information on the integrity and performance
of covered Federal agency contractors and grantees. FAPIIS is
available for use i1n award decisions at www.ppirs.gov. Government
input to FAPIIS i1s accomplished at www.cpars.csd.disa.mil.

FAPIIS is intended to significantly enhance the scope of
information available to contracting officers as they evaluate the
integrity and performance of prospective contractors competing for
Federal contracts and to protect taxpayers from doing business
with contractors that are not responsible sources. This final
rule impacts Government contracting officers and contractors. The
Government contracting officers will be required to-

1. Check the FAPIIS website, available at www.ppirs.gov,
before awarding a contract over the simplified acquisition
threshold, consider all the information in FAPIIS and PPIRS when
making a responsibility determination, and notify the agency
official responsible for initiating debarment or suspension action
iT the information appears appropriate for the official’s
consideration; and

2. Enter a non-responsibility determination into FAPIIS.
The contractor will be required to:
1. Confirm, at the time of offer submission, information
pertaining to criminal, civil and administrative proceedings

through which a requisite determination of fault was made, and
report this information into FAPIIS; and



2. Update the information in FAPIIS on a semi-annual
basis, throughout the life of the contract, by entering the
required information into FAPIIS via the Central Contractor
Registration database, available at http://www.ccr.gov.

Replacement pages: 2.1-11 and 2.1-12; Part 9 TOC pp-. 9-1 and

9-2; 9.1-1 thru 9.1-6; 9.4-1 and 9.4-2; 9.4-5 thru 9.1-10;

12.3-1 and 12.3-2; 42.15-1 and 42.15-2; Part 52 TOC pp. 52-1 and
52-2; 52.2-7 and 52.2-8; 52.2-19 thru 52.2-20.2; 52.2-39 thru and
52.2-42.2; 52.2-263 and 52.2-264; and Matrix pp. 52.3-5 thru
52.3-8.
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SUBPART 2.1—DEFINITIONS

2.101

“Partial termination” means the termination of a part, but
not all, of the work that has not been completed and accepted
under a contract.

“Past performance” means an offeror’s or contractor’s per-
formance on active and physically completed contracts (see
4.804-4).

“Performance-based acquisition (PBA)” means an acqui-
sition structured around the results to be achieved as opposed
to the manner by which the work is to be performed.

“Performance Work Statement (PWS)” means a statement
of work for performance-based acquisitions that describes the
required results in clear, specific and objective terms with
measurable outcomes.

“Personal property” means property of any kind or interest
in it except real property, records of the Federal Government,
and naval vessels of the following categories:

(1) Battleships;

(2) Cruisers;

(3) Aircraft carriers;

(4) Destroyers; and

(5) Submarines.

“Personal services contract” means a contract that, by its
express terms or as administered, makes the contractor per-
sonnel appear to be, in effect, Government employees (see
37.104).

“Plant clearance officer” means an authorized representa-
tive of the contracting officer, appointed in accordance with
agency procedures, responsible for screening, redistributing,
and disposing of contractor inventory from a contractor’s
plant or work site. The term “Contractor’s plant” includes, but
is not limited to, Government-owned contractor-operated
plants and Federal installations as may be required under the
scope of the contract.

“Pollution prevention” means any practice that—

(1)(1) Reduces the amount of any hazardous substance,
pollutant, or contaminant entering any waste stream or other-
wise released into the environment (including fugitive emis-
sions) prior to recycling, treatment, or disposal; and

(i1)) Reduces the hazards to public health and the
environment associated with the release of such substances,
pollutants, and contaminants;

(2) Reduces or eliminates the creation of pollutants
through increased efficiency in the use of raw materials,
energy, water, or other resources; or

(3) Protects natural resources by conservation.

“Power of attorney” means the authority given one person
or corporation to act for and obligate another, as specified in
the instrument creating the power; in corporate suretyship, an
instrument under seal that appoints an attorney-in-fact to act
in behalf of a surety company in signing bonds (see also
“attorney-in-fact” at 28.001).

“Preaward survey” means an evaluation of a prospective
contractor’s capability to perform a proposed contract.

“Preponderance of the evidence” means proof by informa-
tion that, compared with that opposing it, leads to the conclu-
sion that the fact at issue is more probably true than not.

“Pricing” means the process of establishing a reasonable
amount or amounts to be paid for supplies or services.

“Principal” means an officer, director, owner, partner, or a
person having primary management or supervisory responsi-
bilities within a business entity (e.g., general manager; plant
manager; head of a division or business segment; and similar |
positions).

“Procurement” (see “acquisition’).

“Procuring activity” means a component of an executive
agency having a significant acquisition function and desig-
nated as such by the head of the agency. Unless agency regu-
lations specify otherwise, the term “procuring activity” is
synonymous with “contracting activity.”

“Projected average loss” means the estimated long-term
average loss per period for periods of comparable exposure to
risk of loss.

“Proper invoice” means an invoice that meets the mini-
mum standards specified in 32.905(b).

“Purchase order,” when issued by the Government, means
an offer by the Government to buy supplies or services,
including construction and research and development, upon
specified terms and conditions, using simplified acquisition
procedures.

“Qualification requirement” means a Government require-
ment for testing or other quality assurance demonstration that
must be completed before award of a contract.

“Qualified products list (QPL)” means a list of products
that have been examined, tested, and have satisfied all appli-
cable qualification requirements.

“Receiving report” means written evidence that indicates
Government acceptance of supplies delivered or services per-
formed (see Subpart 46.6). Receiving reports must meet the
requirements of 32.905(c).

“Recovered material” means waste materials and by-prod-
ucts recovered or diverted from solid waste, but the term does
not include those materials and by-products generated from,
and commonly reused within, an original manufacturing pro-
cess. Foruse in Subpart 11.3 for paper and paper products, see
the definition at 11.301.

“Registered in the CCR database” means that—

(1) The contractor has entered all mandatory informa-
tion, including the DUNS number or the DUNS+4 number,
into the CCR database; and

(2) The Government has validated all mandatory data
fields, to include validation of the Taxpayer Identification
Number (TIN) with the Internal Revenue Service (IRS), and
has marked the record “Active”. The contractor will be
required to provide consent for TIN validation to the Govern-
ment as a part of the CCR registration process.

“Renewable energy” means energy produced by solar,
wind, geothermal, and biomass power.

“Renewable energy technology” means—
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(1) Technologies that use renewable energy to provide
light, heat, cooling, or mechanical or electrical energy for use
in facilities or other activities; or

(2) The use of integrated whole-building designs that
rely upon renewable energy resources, including passive solar
design.

“Residual value” means the proceeds, less removal and
disposal costs, if any, realized upon disposition of a tangible
capital asset. It usually is measured by the net proceeds from
the sale or other disposition of the asset, or its fair value if the
asset is traded in on another asset. The estimated residual
value is a current forecast of the residual value.

“Responsible audit agency” means the agency that is
responsible for performing all required contract audit services
at a business unit.

“Responsible prospective contractor” means a contractor
that meets the standards in 9.104.

“Scrap” means personal property that has no value except
its basic metallic, mineral, or organic content.

“Segment” means one of two or more divisions, product
departments, plants, or other subdivisions of an organization
reporting directly to a home office, usually identified with
responsibility for profit and/or producing a product or service.
The term includes—

(1) Government-owned contractor-operated (GOCO)
facilities; and

(2) Joint ventures and subsidiaries (domestic and for-
eign) in which the organization has—

(i) A majority ownership; or

(i1) Less than a majority ownership, but over which
it exercises control.

“Self-insurance” means the assumption or retention of the
risk of loss by the contractor, whether voluntarily or involun-
tarily. Self-insurance includes the deductible portion of pur-
chased insurance.

“Senior procurement executive” means the individual
appointed pursuant to section 16(3) of the Office of Federal
Procurement Policy Act (41 U.S.C. 414(3)) who is responsi-
ble for management direction of the acquisition system of the
executive agency, including implementation of the unique
acquisition policies, regulations, and standards of the execu-
tive agency.

“Service-disabled
concern”—

(1) Means a small business concern—

(i) Not less than 51 percent of which is owned by one
or more service-disabled veterans or, in the case of any pub-
licly owned business, not less than 51 percent of the stock of
which is owned by one or more service-disabled veterans; and

(i1)) The management and daily business operations
of which are controlled by one or more service-disabled vet-
erans or, in the case of a service-disabled veteran with perma-
nent and severe disability, the spouse or permanent caregiver
of such veteran.

veteran-owned  small  business
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(2) Service-disabled veteran means a veteran, as
defined in 38 U.S.C. 101(2), with a disability that is service-
connected, as defined in 38 U.S.C. 101(16).

“Shall” means the imperative.

“Shipment” means freight transported or to be transported.
“Shop drawings” means drawings submitted by the con-
struction contractor or a subcontractor at any tier or required
under a construction contract, showing in detail either or both
of the following:
(1) The proposed fabrication and assembly of structural
elements.
(2) The installation (i.e., form, fit, and attachment
details) of materials or equipment.

“Should” means an expected course of action or policy that
is to be followed unless inappropriate for a particular
circumstance.

“Signature” or “signed” means the discrete, verifiable
symbol of an individual that, when affixed to a writing with
the knowledge and consent of the individual, indicates a
present intention to authenticate the writing. This includes
electronic symbols.

“Simplified acquisition procedures” means the methods
prescribed in Part 13 for making purchases of supplies or
services.

“Simplified acquisition threshold” means $100,000,
except for acquisitions of supplies or services that, as deter-
mined by the head of the agency, are to be used to support a
contingency operation or to facilitate defense against or
recovery from nuclear, biological, chemical, or radiological
attack (41 U.S.C. 428a), the term means—

(1) $250,000 for any contract to be awarded and per-
formed, or purchase to be made, inside the United States;
and

(2) $1 million for any contract to be awarded and per-
formed, or purchase to be made, outside the United States.

“Single, Governmentwide point of entry,” means the one
point of entry to be designated by the Administrator of OFPP
that will allow the private sector to electronically access pro-
curement opportunities Governmentwide.

“Small business concern” means a concern, including its
affiliates, that is independently owned and operated, not dom-
inant in the field of operation in which it is bidding on Gov-
ernment contracts, and qualified as a small business under the
criteria and size standards in 13 CFR part 121 (see 19.102).
Such a concern is “not dominant in its field of operation”
when it does not exercise a controlling or major influence on
a national basis in a kind of business activity in which a num-
ber of business concerns are primarily engaged. In determin-
ing whether dominance exists, consideration must be given to
all appropriate factors, including volume of business, number
of employees, financial resources, competitive status or posi-
tion, ownership or control of materials, processes, patents,
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9.000 Scope of part.

This part prescribes policies, standards, and procedures
pertaining to prospective contractors’ responsibility; debar-
ment, suspension, and ineligibility; qualified products; first
article testing and approval; contractor team arrangements;
defense production pools and research and development
pools; and organizational conflicts of interest.

Subpart 9.1—Responsible Prospective
Contractors

9.100 Scope of subpart.

This subpart prescribes policies, standards, and procedures
for determining whether prospective contractors and subcon-
tractors are responsible.

9.101 Definitions.

“Administrative proceeding” means a non-judicial process
that is adjudicatory in nature in order to make a determination
of fault or liability (e.g., Securities and Exchange Commis-
sion Administrative Proceedings, Civilian Board of Contract
Appeals Proceedings, and Armed Services Board of Contract
Appeals Proceedings). This includes administrative proceed-
ings at the Federal and state level but only in connections with
performance of a Federal contract or grant. It does not include
agency actions such as contract audits, site visits, corrective
plans, or inspection of deliverables.

“Surveying activity,” as used in this subpart, means the
cognizant contract administration office or, if there is no such
office, another organization designated by the agency to con-
duct preaward surveys.

9.102 Applicability.
(a) This subpart applies to all proposed contracts with any
prospective contractor that is located—
(1) In the United States or its outlying areas; or
(2) Elsewhere, unless application of the subpart would
be inconsistent with the laws or customs where the contractor
is located.
(b) This subpart does not apply to proposed contracts
with—
(1) Foreign, State, or local governments;
(2) Other U.S. Government agencies
instrumentalities; or
(3) Agencies for the blind or other severely handicapped

(see Subpart 8.7).

or their

9.103 Policy.

(a) Purchases shall be made from, and contracts shall be
awarded to, responsible prospective contractors only.

(b) No purchase or award shall be made unless the con-
tracting officer makes an affirmative determination of respon-
sibility. In the absence of information clearly indicating that

the prospective contractor is responsible, the contracting
officer shall make a determination of nonresponsibility. If the
prospective contractor is a small business concern, the con-
tracting officer shall comply with Subpart 19.6, Certificates of
Competency and Determinations of Responsibility. (If
Section 8(a) of the Small Business Act (15 U.S.C. 637)
applies, see Subpart 19.8.)

(c) The award of a contract to a supplier based on lowest
evaluated price alone can be false economy if there is subse-
quent default, late deliveries, or other unsatisfactory perfor-
mance resulting in additional contractual or administrative
costs. While it is important that Government purchases be
made at the lowest price, this does not require an award to a
supplier solely because that supplier submits the lowest offer.
A prospective contractor must affirmatively demonstrate its
responsibility, including, when necessary, the responsibility
of its proposed subcontractors.

9.104 Standards.

9.104-1 General standards.

To be determined responsible, a prospective contractor
must—

(a) Have adequate financial resources to perform the con-
tract, or the ability to obtain them (see 9.104-3(a));

(b) Be able to comply with the required or proposed deliv-
ery or performance schedule, taking into consideration all
existing commercial and governmental  business
commitments;

(c) Have a satisfactory performance record (see 9.104-3(b)
and Subpart 42.15). A prospective contractor shall not be
determined responsible or nonresponsible solely on the basis
of a lack of relevant performance history, except as provided
in 9.104-2;

(d) Have a satisfactory record of integrity and business eth-
ics (for example, see Subpart 42.15).

(e) Have the necessary organization, experience, account-
ing and operational controls, and technical skills, or the ability
to obtain them (including, as appropriate, such elements as
production control procedures, property control systems,
quality assurance measures, and safety programs applicable to
materials to be produced or services to be performed by the
prospective contractor and subcontractors). (See 9.104-3(a).)

(f) Have the necessary production, construction, and tech-
nical equipment and facilities, or the ability to obtain them
(see 9.104-3(a)); and

(g) Be otherwise qualified and eligible to receive an award
under applicable laws and regulations (see also inverted
domestic corporation prohibition at FAR 9.108).

9.104-2 Special standards.
(a) When it is necessary for a particular acquisition or class
of acquisitions, the contracting officer shall develop, with the

9.1-1
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assistance of appropriate specialists, special standards of
responsibility. Special standards may be particularly desirable
when experience has demonstrated that unusual expertise or
specialized facilities are needed for adequate contract perfor-
mance. The special standards shall be set forth in the solicita-
tion (and so identified) and shall apply to all offerors.

(b) Contracting officers shall award contracts for subsis-
tence only to those prospective contractors that meet the gen-
eral standards in 9.104-1 and are approved in accordance with
agency sanitation standards and procedures.

9.104-3 Application of standards.

(a) Ability to obtain resources. Except to the extent that a
prospective contractor has sufficient resources or proposes to
perform the contract by subcontracting, the contracting officer
shall require acceptable evidence of the prospective contrac-
tor’s ability to obtain required resources (see 9.104-1(a), (e),
and (f)). Acceptable evidence normally consists of a commit-
ment or explicit arrangement, that will be in existence at the
time of contract award, to rent, purchase, or otherwise acquire
the needed facilities, equipment, other resources, or person-
nel. Consideration of a prime contractor’s compliance with
limitations on subcontracting shall take into account the time
period covered by the contract base period or quantities plus
option periods or quantities, if such options are considered
when evaluating offers for award.

(b) Satisfactory performance record. A prospective con-
tractor that is or recently has been seriously deficient in con-
tract performance shall be presumed to be nonresponsible,
unless the contracting officer determines that the circum-
stances were properly beyond the contractor’s control, or that
the contractor has taken appropriate corrective action. Past
failure to apply sufficient tenacity and perseverance to per-
form acceptably is strong evidence of nonresponsibility. Fail-
ure to meet the quality requirements of the contract is a
significant factor to consider in determining satisfactory per-
formance. The contracting officer shall consider the number
of contracts involved and the extent of deficient performance
in each contract when making this determination. If the pend-
ing contract requires a subcontracting plan pursuant to
Subpart 19.7, The Small Business Subcontracting Program,
the contracting officer shall also consider the prospective con-
tractor’s compliance with subcontracting plans under recent
contracts.

(c) Affiliated concerns. Aftiliated concerns (see “Concern”
in 19.001 and “Affiliates” in 19.101) are normally considered
separate entities in determining whether the concern that is to
perform the contract meets the applicable standards for
responsibility. However, the contracting officer shall consider
the affiliate’s past performance and integrity when they may
adversely affect the prospective contractor’s responsibility.

(d)(1) Small business concerns. Upon making a determi-
nation of nonresponsibility with regard to a small business

9.1-2

concern, the contracting officer shall refer the matter to the
Small Business Administration, which will decide whether to
issue a Certificate of Competency (see subpart 19.6).

(2) A small business that is unable to comply with the
limitations on subcontracting at 52.219-14 may be considered
nonresponsible.

9.104-4 Subcontractor responsibility.

(a) Generally, prospective prime contractors are responsi-
ble for determining the responsibility of their prospective sub-
contractors (but see 9.405 and 9.405-2 regarding debarred,
ineligible, or suspended firms). Determinations of prospective
subcontractor responsibility may affect the Government’s
determination of the prospective prime contractor’s responsi-
bility. A prospective contractor may be required to provide
written evidence of a proposed subcontractor’s responsibility.

(b) When it is in the Government’s interest to do so, the
contracting officer may directly determine a prospective sub-
contractor’s responsibility (e.g., when the prospective con-
tract involves medical supplies, urgent requirements, or
substantial subcontracting). In this case, the same standards
used to determine a prime contractor’s responsibility shall be
used by the Government to determine subcontractor
responsibility.

9.104-5 Certification regarding responsibility matters.

(a) When an offeror provides an affirmative response in
paragraph (a)(1) of the provision at 52.209-5, Certification
Regarding Responsibility Matters, or paragraph (h) of provi-
sion 52.212-3, the contracting officer shall—

(1) Promptly, upon receipt of offers, request such addi-
tional information from the offeror as the offeror deems nec-
essary in order to demonstrate the offeror’s responsibility to
the contracting officer (but see 9.405); and

(2) Notify, prior to proceeding with award, in accor-
dance with agency procedures (see 9.406-3(a) and
9.407-3(a)), the agency official responsible for initiating
debarment or suspension action, where an offeror indicates
the existence of an indictment, charge, conviction, or civil
judgment, or Federal tax delinquency in an amount that
exceeds $3,000.

(b) Offerors who do not furnish the certification or such
information as may be requested by the contracting officer
shall be given an opportunity to remedy the deficiency. Fail-
ure to furnish the certification or such information may render
the offeror nonresponsible.

9.104-6 Federal Awardee Performance and Integrity
Information System.
(a) Before awarding a contract in excess of the simplified
acquisition threshold, the contracting officer shall review the
Federal Awardee Performance and Integrity Information Sys-
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tem (FAPIIS), (available at www.ppirs.gov, then select
FAPIIS).

(b) The contracting officer shall consider all the informa-
tion in FAPIIS and other past performance information (see
subpart 42.15) when making a responsibility determination.
For source selection evaluations of past performance, see
15.305(a)(2). Contracting officers shall use sound judgment
in determining the weight and relevance of the information
contained in FAPIIS and how it relates to the present acquisi-
tion. Since FAPIIS may contain information on any of the off-
eror’s previous contracts and information covering a five-year
period, some of that information may not be relevant to a
determination of present responsibility, e.g., a prior adminis-
trative action such as debarment or suspension that has
expired or otherwise been resolved, or information relating to
contracts for completely different products or services.

(c) If the contracting officer obtains relevant information
from FAPIIS regarding criminal, civil, or administrative pro-
ceedings in connection with the award or performance of a
Government contract; terminations for default or cause; deter-
minations of nonresponsibility because the contractor does
not have a satisfactory performance record or a satisfactory
record of integrity and business ethics; or comparable infor-
mation relating to a grant, the contracting officer shall, unless
the contractor has already been debarred or suspended—

(1) Promptly request such additional information from
the offeror as the offeror deems necessary in order to demon-
strate the offeror’s responsibility to the contracting officer
(but see 9.405); and

(2) Notify, prior to proceeding with award,in accor-
dance with agency procedures (see 9.406-3(a) and
9.407-3(a)), the agency official responsible for initiating
debarment or suspension action, if the information appears
appropriate for the official’s consideration.

(d) The contracting officer shall document the contract file
for each contract in excess of the simplified acquisition
threshold to indicate how the information in FAPIIS was con-
sidered in any responsibility determination, as well as the
action that was taken as a result of the information. A con-
tracting officer who makes a nonresponsibility determination
is required to document that information in FAPIIS in accor-
dance with 9.105-2 (b)(2).

9.104-7 Solicitation provisions and contract clauses.

(a) The contracting officer shall insert the provision at
52.209-5, Certification Regarding Responsibility Matters, in
solicitations where the contract value is expected to exceed
the simplified acquisition threshold.

(b) The contracting officer shall insert the provision at
52.209-7, Information Regarding Responsibility Matters, in
solicitations where the resultant contract value is expected to
exceed $500,000.

(¢) The contracting officer shall insert the clause at
52.209-8, Updates of Information Regarding Responsibility
Matters—

(1) In solicitations where the resultant contract value is
expected to exceed $500,000; and

(2) In contracts in which the offeror checked “has” in
paragraph (b) of the provision 52.209-7.

9.105 Procedures.

9.105-1 Obtaining information.

(a) Before making a determination of responsibility, the
contracting officer shall possess or obtain information suffi-
cient to be satisfied that a prospective contractor currently
meets the applicable standards in 9.104.

(b)(1) Generally, the contracting officer shall obtain infor-
mation regarding the responsibility of prospective contrac-
tors, including requesting preaward surveys when necessary
(see 9.106), promptly after a bid opening or receipt of offers.
However, in negotiated contracting, especially when research
and development is involved, the contracting officer may
obtain this information before issuing the request for propos-
als. Requests for information shall ordinarily be limited to
information concerning—

(1) The low bidder; or

(ii) Those offerors in range for award.

(2) Preaward surveys shall be managed and conducted
by the surveying activity.

(1) If the surveying activity is a contract administra-
tion office—

(A) That office shall advise the contracting officer
on prospective contractors’ financial competence and credit
needs; and

(B) The administrative contracting officer shall
obtain from the auditor any information required concerning
the adequacy of prospective contractors’ accounting systems
and these systems’ suitability for use in administering the pro-
posed type of contract.

(ii) If the surveying activity is not a contract admin-
istration office, the contracting officer shall obtain from the
auditor any information required concerning prospective con-
tractors’ financial competence and credit needs, the adequacy
of their accounting systems, and these systems’ suitability for
use in administering the proposed type of contract.

(3) Information on financial resources and performance
capability shall be obtained or updated on as current a basis
as is feasible up to the date of award.

(¢) In making the determination of responsibility, the con-
tracting officer shall consider information in FAPIIS (see
9.104-6), including information that is linked to FAPIIS such
as from the Excluded Parties List System (EPLS) and the Past
Performance Information Retrieval System (PPIRS), and any
other relevant past performance information (see 9.104-1(c)

9.1-3
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and subpart Subpart 42.15). In addition, the contracting
officer should use the following sources of information to sup-
port such determinations:

(1) Records and experience data, including verifiable
knowledge of personnel within the contracting office, audit
offices, contract administration offices, and other contracting
offices.

(2) The prospective contractor-including bid or pro-
posal information (including the certification at 52.209-5 or
52.212-3(h) (see 9.104-5)), questionnaire replies, financial
data, information on production equipment, and personnel
information.

(3) Commercial sources of supplier information of a
type offered to buyers in the private sector.

(4) Preaward survey reports (see 9.106).

(5) Other sources such as publications; suppliers, sub-
contractors, and customers of the prospective contractor;
financial institutions; Government agencies; and business and
trade associations.

(d) Contracting offices and cognizant contract administra-
tion offices that become aware of circumstances casting doubt
on a contractor’s ability to perform contracts successfully
shall promptly exchange relevant information.

9.105-2 Determinations and documentation.

(a) Determinations. (1) The contracting officer’s signing
of a contract constitutes a determination that the prospective
contractor is responsible with respect to that contract. When
an offer on which an award would otherwise be made is
rejected because the prospective contractor is found to be non-
responsible, the contracting officer shall make, sign, and place
in the contract file a determination of nonresponsibility, which
shall state the basis for the determination.

(2) If the contracting officer determines that a respon-
sive small business lacks certain elements of responsibility,
the contracting officer shall comply with the procedures in
Subpart 19.6. When a Certificate of Competency is issued for
a small business concern (see Subpart 19.6), the contracting
officer shall accept the Small Business Administration’s deci-
sion to issue a Certificate of Competency and award the con-
tract to the concern.

(b) Support documentation. (1) Documents and reports
supporting a determination of responsibility or nonresponsi-
bility, including any preaward survey reports, the use of
FAPIIS information (see 9.104-6), and any applicable Certif-
icate of Competency, must be included in the contract file.

(2)(i) The contracting officer shall document the deter-
mination of nonresponsibility in FAPIIS (available at
www.cpars.csd.disa.mil, then select FAPIIS) if—

(A) The contract is valued at more than the sim-
plified acquisition threshold;

9.1-4

(B) The determination of nonresponsibility is
based on lack of satisfactory performance record or satisfac-
tory record of integrity and business ethics; and

(C) The Small Business Administration does not
issue a Certificate of Competency.

(i) The contracting officer is responsible for the
timely submission, within 3 working days, and sufficiency of
the documentation regarding the nonresponsibility determina-
tion.

9.105-3 Disclosure of preaward information.

(a) Except as provided in Subpart 24.2, Freedom of Infor-
mation Act, information (including the preaward survey
report) accumulated for purposes of determining the respon-
sibility of a prospective contractor shall not be released or dis-
closed outside the Government.

(b) The contracting officer may discuss preaward survey
information with the prospective contractor before determin-
ing responsibility. After award, the contracting officer or, if it
is appropriate, the head of the surveying activity or a designee
may discuss the findings of the preaward survey with the com-
pany surveyed.

(c) Preaward survey information may contain proprietary
or source selection information and should be marked with the
appropriate legend and protected accordingly (see 3.104-4).

9.106 Preaward surveys.

9.106-1 Conditions for preaward surveys.

(a) A preaward survey is normally required only when the
information on hand or readily available to the contracting
officer, including information from commercial sources, is
not sufficient to make a determination regarding responsibil-
ity. In addition, if the contemplated contract will have a fixed
price at or below the simplified acquisition threshold or will
involve the acquisition of commercial items (see Part 12), the
contracting officer should not request a preaward survey
unless circumstances justify its cost.

(b) When a cognizant contract administration office
becomes aware of a prospective award to a contractor about
which unfavorable information exists and no preaward survey
has been requested, it shall promptly obtain and transmit
details to the contracting officer.

(c) Before beginning a preaward survey, the surveying
activity shall ascertain whether the prospective contractor is
debarred, suspended, or ineligible (see Subpart 9.4). If the
prospective contractor is debarred, suspended, or ineligible,
the surveying activity shall advise the contracting officer
promptly and not proceed with the preaward survey unless
specifically requested to do so by the contracting officer.
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9.106-2 Requests for preaward surveys.

The contracting officer’s request to the surveying activity
(Preaward Survey of Prospective Contractor (General),
SF 1403) shall—

(a) Identify additional factors about which information is
needed;

(b) Include the complete solicitation package (unless it has
previously been furnished), and any information indicating
prior unsatisfactory performance by the prospective
contractor;

(c) State whether the contracting office will participate in
the survey;

(d) Specify the date by which the report is required. This
date should be consistent with the scope of the survey
requested and normally shall allow at least 7 working days to
conduct the survey; and

(e) When appropriate, limit the scope of the survey.

9.106-3 Interagency preaward surveys.

When the contracting office and the surveying activity are
in different agencies, the procedures of this section 9.106 and
Subpart 42.1 shall be followed along with the regulations of
the agency in which the surveying activity is located, except
that reasonable special requests by the contracting office shall
be accommodated.

9.106-4 Reports.

(a) The surveying activity shall complete the applicable
parts of SF 1403, Preaward Survey of Prospective Contractor
(General); SF 1404, Preaward Survey of Prospective Contrac-
tor—Technical; SF 1405, Preaward Survey of Prospective
Contractor—Production; SF 1406, Preaward Survey of Pro-
spective Contractor—Quality Assurance; SF 1407, Preaward
Survey of Prospective Contractor—Financial Capability; and
SF 1408, Preaward Survey of Prospective Contractor—
Accounting System; and provide a narrative discussion suffi-
cient to support both the evaluation ratings and the
recommendations.

(b) When the contractor surveyed is a small business that
has received preferential treatment on an ongoing contract
under Section 8(a) of the Small Business Act (15 U.S.C. 637)
or has received a Certificate of Competency during the last
12 months, the surveying activity shall consult the appropriate
Small Business Administration field office before making an
affirmative recommendation regarding the contractor’s
responsibility or nonresponsibility.

(c) When a preaward survey discloses previous unsatisfac-
tory performance, the surveying activity shall specify the
extent to which the prospective contractor plans, or has taken,
corrective action. Lack of evidence that past failure to meet
contractual requirements was the prospective contractor’s
fault does not necessarily indicate satisfactory performance.
The narrative shall report any persistent pattern of need for

costly and  burdensome  Government  assistance
(e.g., engineering, inspection, or testing) provided in the Gov-
ernment’s interest but not contractually required.

(d) When the surveying activity possesses information that
supports a recommendation of complete award without an on-
site survey and no special areas for investigation have been
requested, the surveying activity may provide a short-form
preaward survey report. The short-form report shall consist
solely of the Preaward Survey of Prospective Contractor
(General), SF 1403. Sections IIT and IV of this form shall be
completed and block 21 shall be checked to show that the
report is a short-form preaward report.

9.107 Surveys of nonprofit agencies participating in the
AbilityOne Program under the Javits-Wagner-O’Day
Act.

(a) The Committee for Purchase From People Who Are
Blind or Severely Disabled (Committee), as authorized by
41 U.S.C. 46-48c, determines what supplies and services Fed-
eral agencies are required to purchase from AbilityOne par-
ticipating nonprofit agencies serving people who are blind or
have other severe disabilities (see Subpart 8.7). The Commit-
tee is required to find an AbilityOne participating nonprofit
agency capable of furnishing the supplies or services before
the nonprofit agency can be designated as a mandatory source
under the AbilityOne Program. The Committee may request
a contracting office to assist in assessing the capabilities of a
nonprofit agency.

(b) The contracting office, upon request from the Commit-
tee, shall request a capability survey from the activity respon-
sible for performing preaward surveys, or notify the
Committee that the AbilityOne participating nonprofit agency
is capable, with supporting rationale, and that the survey is
waived. The capability survey will focus on the technical and
production capabilities and applicable preaward survey ele-
ments to furnish specific supplies or services being considered
for addition to the Procurement List.

(c) The -contracting office shall use the Standard
Form 1403 to request a capability survey of organizations
employing people who are blind or have other severe
disabilities.

(d) The contracting office shall furnish a copy of the com-
pleted survey, or notice that the AbilityOne participating non-
profit agency is capable and the survey is waived, to the
Executive Director, Committee for Purchase From People
Who Are Blind or Severely Disabled.

9.108 Prohibition on contracting with inverted domestic
corporations.

9.108-1 Definition.
“Inverted domestic corporation,” as used in this section,
means a foreign incorporated entity which is treated as an
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inverted domestic corporation under 6 U.S.C. 395(b), i.e., a
corporation that used to be incorporated in the United States,
or used to be a partnership in the United States, but now is
incorporated in a foreign country, or is a subsidiary whose par-
ent corporation is incorporated in a foreign country, that meets
the criteria specified in 6 U.S.C. 395(b), applied in accordance
with the rules and definitions of 6 U.S.C. 395(¢c).

9.108-2 Relationship with the Internal Revenue Code and

Treasury regulations.

(a) Inverted domestic corporations are covered not only in
the Department of Homeland Security statute at 6 U.S.C. 395,
but also are similarly covered in the Internal Revenue Code at
26 U.S.C. 7874. A foreign corporation is treated as an
inverted domestic corporation for U.S. Federal income tax
purposes, rather than as a foreign corporation, if—

(1) At least 80 percent (80%) of the stock is now held
by former shareholders of the domestic corporation or part-
ners of the domestic partnership; and

(2) The foreign entity plus companies connected to it by
50 percent (50%) or more ownership do not have substantial
business activities in the foreign country.

(b) A foreign corporation that is treated as an inverted
domestic corporation for U.S. Federal income tax purposes, is
also treated as one for purposes of this section.

(c) A foreign entity that escapes the tax consequence of
26 U.S.C. 7874 only because the inversion transactions were
completed on or before the March 4, 2003, date in section
7874, is nevertheless treated as an inverted domestic corpora-
tion for purposes of 6 U.S.C. 395 (which does not have a lim-
iting date) and therefore also for purposes of this section.

9.108-3 Prohibition.
(a) Section 743 of Division D of the FY 2009 Omnibus
Appropriations Act (Public Law 111-8) prohibits the use of
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2009 appropriated funds for contracting with any foreign
incorporated entity that is treated as an inverted domestic cor-
poration, or with a subsidiary of such a corporation. The same
restriction was also contained in the Fiscal Year 2006 through
2008 appropriations acts. In order to be eligible for contract
award when using Fiscal Year 2006 through Fiscal Year 2009
funds, an offeror must represent that it is not an inverted
domestic corporation or subsidiary. Any offeror that cannot
so represent is ineligible for award of a contract using such
appropriated funds.

(b) Contracting officers should rigorously examine cir-
cumstances known to them that would lead a reasonable busi-
ness person to question the contractor self-certification and,
after consultation with legal counsel, take appropriate action
where that questionable self-certification cannot be verified.

9.108-4 Waiver.

Any agency head may waive the requirement of subsection
9.108-3 for a specific contract if the agency head determines
in writing that the waiver is required in the interest of national
security, documents the determination, and reports it to the
Congress.

9.108-5 Solicitation provision.

When using funds appropriated in Fiscal Year 2006
through Fiscal Year 2009, the contracting officer shall include
the provision at 52.209-2, Prohibition on Contracting with
Inverted Domestic Corporations-Representation, in each
solicitation issued after July 1, 2009 for the acquisition of
products or services (see FAR 52.212-3 for solicitations
issued under Part 12 ), unless waived in accordance with
FAR 9.108-4.
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Subpart 9.4—Debarment, Suspension, and
Ineligibility

9.400 Scope of subpart.

(a) This subpart—

(1) Prescribes policies and procedures governing the
debarment and suspension of contractors by agencies for the
causes given in 9.406-2 and 9.407-2;

(2) Provides for the listing of contractors debarred, sus-
pended, proposed for debarment, and declared ineligible (see
the definition of “ineligible” in 2.101); and

(3) Sets forth the consequences of this listing.

(b) Although this subpart does cover the listing of ineligi-
ble contractors (9.404) and the effect of this listing (9.405(b)),
it does not prescribe policies and procedures governing dec-
larations of ineligibility.

9.401 Applicability.

In accordance with Public Law 103-355, Section 2455
(31 U.S.C. 6101, note), and Executive Order 12689, any
debarment, suspension or other Governmentwide exclusion
initiated under the Nonprocurement Common Rule imple-
menting Executive Order 12549 on or after August 25, 1995,
shall be recognized by and effective for Executive Branch
agencies as a debarment or suspension under this subpart.
Similarly, any debarment, suspension, proposed debarment or
other Governmentwide exclusion initiated on or after
August 25, 1995, under this subpart shall also be recognized
by and effective for those agencies and participants as an
exclusion under the Nonprocurement Common Rule.

9.402 Policy.

(a) Agencies shall solicit offers from, award contracts to,
and consent to subcontracts with responsible contractors only.
Debarment and suspension are discretionary actions that,
taken in accordance with this subpart, are appropriate means
to effectuate this policy.

(b) The serious nature of debarment and suspension
requires that these sanctions be imposed only in the public
interest for the Government’s protection and not for purposes
of punishment. Agencies shall impose debarment or suspen-
sion to protect the Government’s interest and only for the
causes and in accordance with the procedures set forth in this
subpart.

(c) Agencies are encouraged to establish methods and pro-
cedures for coordinating their debarment or suspension
actions.

(d) When more than one agency has an interest in the
debarment or suspension of a contractor, the Interagency
Committee on Debarment and Suspension, established under
Executive Order 12549, and authorized by Section 873 of the
National Defense Authorization Act for Fiscal Year 2009
(Pub. L. 110-417), shall resolve the lead agency issue and
coordinate such resolution among all interested agencies prior

to the initiation of any suspension, debarment, or related
administrative action by any agency.

(e) Agencies shall establish appropriate procedures to
implement the policies and procedures of this subpart.

9.403 Definitions.

As used in this subpart—

“Affiliates.” Business concerns, organizations, or individ-
uals are affiliates of each other if, directly or indirectly,
(1) either one controls or has the power to control the other,
or (2) a third party controls or has the power to control both.
Indicia of control include, but are not limited to, interlocking
management or ownership, identity of interests among family
members, shared facilities and equipment, common use of
employees, or a business entity organized following the
debarment, suspension, or proposed debarment of a contractor
which has the same or similar management, ownership, or
principal employees as the contractor that was debarred, sus-
pended, or proposed for debarment.

“Agency” means any executive department, military
department or defense agency, or other agency or independent
establishment of the executive branch.

“Civil judgment” means a judgment or finding of a civil
offense by any court of competent jurisdiction.

“Contractor” means any individual or other legal entity
that—

(1) Directly or indirectly (e.g., through an affiliate),
submits offers for or is awarded, or reasonably may be
expected to submit offers for or be awarded, a Government
contract, including a contract for carriage under Government
or commercial bills of lading, or a subcontract under a Gov-
ernment contract; or

(2) Conducts business, or reasonably may be expected
to conduct business, with the Government as an agent or rep-
resentative of another contractor.

“Debarring official” means—

(1) An agency head; or

(2) A designee authorized by the agency head to impose
debarment.

“Indictment” means indictment for a criminal offense. An
information or other filing by competent authority charging a
criminal offense is given the same effect as an indictment.

“Legal proceedings” means any civil judicial proceeding
to which the Government is a party or any criminal proceed-
ing. The term includes appeals from such proceedings.

“Nonprocurement Common Rule” means the procedures
used by Federal Executive Agencies to suspend, debar, or
exclude individuals or entities from participation in nonproc-
urement transactions under Executive Order 12549. Exam-
ples of nonprocurement transactions are grants, cooperative
agreements, scholarships, fellowships, contracts of assis-
tance, loans, loan guarantees, subsidies, insurance, payments
for specified use, and donation agreements.

“Suspending official” means—

(1) An agency head; or
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(2) A designee authorized by the agency head to impose
suspension.

“Unfair trade practices” means the commission of any or
the following acts by a contractor:

(1) A violation of Section 337 of the Tariff Act of 1930
(19 U.S.C. 1337) as determined by the International Trade
Commission.

(2) A violation, as determined by the Secretary of Com-
merce, of any agreement of the group known as the “Coordi-
nation Committee” for purposes of the Export Administration
Act of 1979 (50 U.S.C. App. 2401, et seq.) or any similar
bilateral or multilateral export control agreement.

(3) A knowingly false statement regarding a material
element of a certification concerning the foreign content of an
item of supply, as determined by the Secretary of the Depart-
ment or the head of the agency to which such certificate was
furnished.

9.404 Excluded Parties List System.
(a) The General Services Administration (GSA)—

(1) Operates the web-based Excluded Parties List
System (EPLS);

(2) Provides technical assistance to Federal agencies in
the use of the EPLS; and

(3) Includes in the list the name and telephone number
of'the official responsible for its maintenance and distribution.

(b) The EPLS includes the—

(1) Names and addresses of all contractors debarred,
suspended, proposed for debarment, declared ineligible, or
excluded or disqualified under the nonprocurement common
rule, with cross-references when more than one name is
involved in a single action;

(2) Name of the agency or other authority taking the
action;

(3) Cause for the action (see 9.406-2 and 9.407-2 for
causes authorized under this subpart) or other statutory or reg-
ulatory authority;

(4) Effect of the action;

(5) Termination date for each listing;

(6) DUNS No.;

(7) Social Security Number (SSN), Employer Identifi-
cation Number (EIN), or other Taxpayer Identification Num-
ber (TIN), if available; and

(8) Name and telephone number of the agency point of
contact for the action.

(c) Each agency must—

(1) Obtain password(s) from GSA to access the EPLS
for data entry;

(2) Notify GSA in the event a password needs to be
rescinded (e.g., when an agency employee leaves or changes
function);

(3) Enter the information required by paragraph (b) of
this section within 3 working days after the action becomes
effective;
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(4) Determine whether it is legally permitted to enter the
SSN, EIN, or other TIN, under agency authority to suspend or
debar;

(5) Update EPLS, generally within 5 working days after
modifying or rescinding an action;

(6) In accordance with internal retention procedures,
maintain records relating to each debarment, suspension, or
proposed debarment taken by the agency;

(7) Establish procedures to ensure that the agency does
not solicit offers from, award contracts to, or consent to sub-
contracts with contractors whose names are in the EPLS,
except as otherwise provided in this subpart;

(8) Direct inquiries concerning listed contractors to the
agency or other authority that took the action; and

(9) Contact GSA for technical assistance with the
EPLS, via the support e-mail address or on the technical sup-
port phone line available at the EPLS web site provided in
paragraph (d) of this section.

(d) The EPLS is available at http://epls.gov.

9.405 Effect of listing.

(a) Contractors debarred, suspended, or proposed for
debarment are excluded from receiving contracts, and agen-
cies shall not solicit offers from, award contracts to, or consent
to subcontracts with these contractors, unless the agency head
determines that there is a compelling reason for such action
(see 9.405-1(b), 9.405-2, 9.406-1(c), 9.407-1(d), and
23.506(e)). Contractors debarred, suspended, or proposed for
debarment are also excluded from conducting business with
the Government as agents or representatives of other
contractors.

(b) Contractors included in the EPLS as having been
declared ineligible on the basis of statutory or other regulatory
procedures are excluded from receiving contracts, and if
applicable, subcontracts, under the conditions and for the
period set forth in the statute or regulation. Agencies shall not
solicit offers from, award contracts to, or consent to subcon-
tracts with these contractors under those conditions and for
that period.

(c) Contractors debarred, suspended, or proposed for
debarment are excluded from acting as individual sureties (see
Part 28).

(d)(1) After the opening of bids or receipt of proposals, the
contracting officer shall review the EPLS.

(2) Bids received from any listed contractor in response
to an invitation for bids shall be entered on the abstract of bids,
and rejected unless the agency head determines in writing that
there is a compelling reason to consider the bid.

(3) Proposals, quotations, or offers received from any
listed contractor shall not be evaluated for award or included
in the competitive range, nor shall discussions be conducted
with a listed offeror during a period of ineligibility, unless the
agency head determines, in writing, that there is a compelling
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(1) The tax liability is finally determined. The
liability is finally determined if it has been assessed. A liabil-
ity is not finally determined if there is a pending administra-
tive or judicial challenge. In the case of a judicial challenge
to the liability, the liability is not finally determined until all
judicial appeal rights have been exhausted.

(2) The taxpayer is delinquent in making pay-
ment. Ataxpayer is delinquent if the taxpayer has failed to pay
the tax liability when full payment was due and required. A
taxpayer is not delinquent in cases where enforced collection
action is precluded.

(B) Examples. (1) The taxpayer has received a
statutory notice of deficiency, under [.R.C. §6212, which enti-
tles the taxpayer to seek Tax Court review of a proposed tax
deficiency. This is not a delinquent tax because it is not a final
tax liability. Should the taxpayer seek Tax Court review, this
will not be a final tax liability until the taxpayer has exercised
all judicial appeal rights.

(2) The IRS has filed a notice of Federal tax
lien with respect to an assessed tax liability, and the taxpayer
has been issued a notice under I.R.C. §6320 entitling the tax-
payer to request a hearing with the IRS Office of Appeals con-
testing the lien filing, and to further appeal to the Tax Court if
the IRS determines to sustain the lien filing. In the course of
the hearing, the taxpayer is entitled to contest the underlying
tax liability because the taxpayer has had no prior opportunity
to contest the liability. This is not a delinquent tax because it
is not a final tax liability. Should the taxpayer seek tax court
review, this will not be a final tax liability until the taxpayer
has exercised all judicial appeal rights.

(3) The taxpayer has entered into an install-
ment agreement pursuant to LR.C. §6159. The taxpayer is
making timely payments and is in full compliance with the
agreement terms. The taxpayer is not delinquent because the
taxpayer is not currently required to make full payment.

(4) The taxpayer has filed for bankruptcy pro-
tection. The taxpayer is not delinquent because enforced col-
lection action is stayed under 11 U.S.C. 362 (the Bankruptcy
Code).

(vi) Knowing failure by a principal, until 3 years
after final payment on any Government contract awarded to
the contractor, to timely disclose to the Government, in con-
nection with the award, performance, or closeout of the con-
tract or a subcontract thereunder, credible evidence of—

(A) Violation of Federal criminal law involving
fraud, conflict of interest, bribery, or gratuity violations found
in Title 18 of the United States Code;

(B) Violation of the civil False Claims Act (31
U.S.C. 3729-3733); or

(C) Significant overpayment(s) on the contract,
other than overpayments resulting from contract financing
payments as defined in 32.001.

(2) A contractor, based on a determination by the Sec-
retary of Homeland Security or the Attorney General of the
United States, that the contractor is not in compliance with
Immigration and Nationality Act employment provisions (see
Executive Order 12989, as amended by Executive
Order 13286). Such determination is not reviewable in the
debarment proceedings.

(c) A contractor or subcontractor based on any other cause
of so serious or compelling a nature that it affects the present
responsibility of the contractor or subcontractor.

9.406-3 Procedures.

(a) Investigation and referral. Agencies shall establish pro-
cedures for the prompt reporting, investigation, and referral to
the debarring official of matters appropriate for that official’s
consideration.

(b) Decisionmaking process. (1) Agencies shall establish
procedures governing the debarment decisionmaking process
that are as informal as is practicable, consistent with princi-
ples of fundamental fairness. These procedures shall afford
the contractor (and any specifically named affiliates) an
opportunity to submit, in person, in writing, or through a rep-
resentative, information and argument in opposition to the
proposed debarment.

(2) In actions not based upon a conviction or civil judg-
ment, if it is found that the contractor’s submission in oppo-
sition raises a genuine dispute over facts material to the
proposed debarment, agencies shall also—

(i) Afford the contractor an opportunity to appear
with counsel, submit documentary evidence, present wit-
nesses, and confront any person the agency presents; and

(i) Make a transcribed record of the proceedings and
make it available at cost to the contractor upon request, unless
the contractor and the agency, by mutual agreement, waive the
requirement for a transcript.

(c) Notice of proposal to debar. A notice of proposed
debarment shall be issued by the debarring official advising
the contractor and any specifically named affiliates, by certi-
fied mail, return receipt requested—

(1) That debarment is being considered;

(2) Of the reasons for the proposed debarment in terms
sufficient to put the contractor on notice of the conduct or
transaction(s) upon which it is based;

(3) Of the cause(s) relied upon under 9.406-2 for pro-
posing debarment;

(4) That, within 30 days after receipt of the notice, the
contractor may submit, in person, in writing, or through a rep-
resentative, information and argument in opposition to the
proposed debarment, including any additional specific infor-
mation that raises a genuine dispute over the material facts;

(5) Of the agency’s procedures governing debarment
decisionmaking;

9.4-5
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(6) Of the effect of the issuance of the notice of pro-
posed debarment; and

(7) Of the potential effect of an actual debarment.

(d) Debarring official s decision. (1) In actions based
upon a conviction or civil judgment, or in which there is no
genuine dispute over material facts, the debarring official
shall make a decision on the basis of all the information in the
administrative record, including any submission made by the
contractor. If no suspension is in effect, the decision shall be
made within 30 working days after receipt of any information
and argument submitted by the contractor, unless the debar-
ring official extends this period for good cause.

(2)(1) In actions in which additional proceedings are
necessary as to disputed material facts, written findings of fact
shall be prepared. The debarring official shall base the deci-
sion on the facts as found, together with any information and
argument submitted by the contractor and any other informa-
tion in the administrative record.

(1) The debarring official may refer matters involv-
ing disputed material facts to another official for findings of
fact. The debarring official may reject any such findings, in
whole or in part, only after specifically determining them to
be arbitrary and capricious or clearly erroneous.

(iii) The debarring official’s decision shall be made
after the conclusion of the proceedings with respect to dis-
puted facts.

(3) In any action in which the proposed debarment is not
based upon a conviction or civil judgment, the cause for
debarment must be established by a preponderance of the
evidence.

(e) Notice of debarring official’s decision. (1) Ifthe debar-
ring official decides to impose debarment, the contractor and
any affiliates involved shall be given prompt notice by certi-
fied mail, return receipt requested—

(1) Referring to the notice of proposed debarment;

(i1) Specifying the reasons for debarment;

(iii) Stating the period of debarment, including effec-
tive dates; and

(iv) Advising that the debarment is -effective
throughout the executive branch of the Government unless the
head of an agency or a designee makes the statement called for
by 9.406-1(c).

(2) If debarment is not imposed, the debarring official
shall promptly notify the contractor and any affiliates
involved, by certified mail, return receipt requested.

(H)(1) If the contractor enters into an administrative agree-
ment with the Government in order to resolve a debarment
proceeding, the debarring official shall access the website
(available at www.cpars.csd.disa.mil, then select FAPIIS) and
enter the requested information.

(2) The debarring official is responsible for the timely
submission, within 3 working days, and accuracy of the doc-
umentation regarding the administrative agreement.

9.4-6

9.406-4 Period of debarment.

(a)(1) Debarment shall be for a period commensurate with
the seriousness of the cause(s). Generally, debarment should
not exceed 3 years, except that—

(1) Debarment for violation of the provisions of the
Drug-Free Workplace Act of 1988 (see 23.506) may be for a
period not to exceed 5 years; and

(i1)) Debarments under 9.406-2(b)(2) shall be for
one year unless extended pursuant to paragraph (b) of this
subsection.

(2) If suspension precedes a debarment, the suspension
period shall be considered in determining the debarment
period.

(b) The debarring official may extend the debarment for an
additional period, if that official determines that an extension
is necessary to protect the Government’s interest. However, a
debarment may not be extended solely on the basis of the facts
and circumstances upon which the initial debarment action
was based. Debarments under 9.406-2(b)(2) may be extended
for additional periods of one year if the Secretary of Home-
land Security or the Attorney General determines that the con-
tractor continues to be in violation of the employment
provisions of the Immigration and Nationality Act. If debar-
ment for an additional period is determined to be necessary,
the procedures of 9.406-3 shall be followed to extend the
debarment.

(¢) The debarring official may reduce the period or extent
of debarment, upon the contractor’s request, supported by
documentation, for reasons such as—

(1) Newly discovered material evidence;

(2) Reversal of the conviction or civil judgment upon
which the debarment was based;

(3) Bona fide change in ownership or management;

(4) Elimination of other causes for which the debarment
was imposed; or

(5) Other reasons the debarring official deems
appropriate.

9.406-5 Scope of debarment.

(a) The fraudulent, criminal, or other seriously improper
conduct of any officer, director, sharcholder, partner,
employee, or other individual associated with a contractor
may be imputed to the contractor when the conduct occurred
in connection with the individual’s performance of duties for
or on behalf of the contractor, or with the contractor’s knowl-
edge, approval, or acquiescence. The contractor’s acceptance
of the benefits derived from the conduct shall be evidence of
such knowledge, approval, or acquiescence.

(b) The fraudulent, criminal, or other seriously improper
conduct of a contractor may be imputed to any officer, direc-
tor, shareholder, partner, employee, or other individual asso-
ciated with the contractor who participated in, knew of, or had
reason to know of the contractor’s conduct.
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(c) The fraudulent, criminal, or other seriously improper
conduct of one contractor participating in a joint venture or
similar arrangement may be imputed to other participating
contractors if the conduct occurred for or on behalf of the joint
venture or similar arrangement, or with the knowledge,
approval, or acquiescence of these contractors. Acceptance of
the benefits derived from the conduct shall be evidence of
such knowledge, approval, or acquiescence.

9.407 Suspension.

9.407-1 General.

(a) The suspending official may, in the public interest, sus-
pend a contractor for any of the causes in 9.407-2, using the
procedures in 9.407-3.

(b)(1) Suspension is a serious action to be imposed on the
basis of adequate evidence, pending the completion of inves-
tigation or legal proceedings, when it has been determined
that immediate action is necessary to protect the Govern-
ment’s interest. In assessing the adequacy of the evidence,
agencies should consider how much information is available,
how credible it is given the circumstances, whether or not
important allegations are corroborated, and what inferences
can reasonably be drawn as a result. This assessment should
include an examination of basic documents such as contracts,
inspection reports, and correspondence.

(2) The existence of a cause for suspension does not
necessarily require that the contractor be suspended. The sus-
pending official should consider the seriousness of the con-
tractor’s acts or omissions and may, but is not required to,
consider remedial measures or mitigating factors, such as
those set forth in 9.406-1(a). A contractor has the burden of
promptly presenting to the suspending official evidence of
remedial measures or mitigating factors when it has reason to
know that a cause for suspension exists. The existence or non-
existence of any remedial measures or mitigating factors is not
necessarily determinative of a contractor’s present
responsibility.

(c) Suspension constitutes suspension of all divisions or
other organizational elements of the contractor, unless the sus-
pension decision is limited by its terms to specific divisions,
organizational elements, or commodities. The suspending
official may extend the suspension decision to include any
affiliates of the contractor if they are—

(1) Specifically named; and
(2) Given written notice of the suspension and an oppor-
tunity to respond (see 9.407-3(c)).

(d) A contractor’s suspension shall be effective throughout
the executive branch of the Government, unless the agency
head or a designee (except see 23.506(e)) states in writing the
compelling reasons justifying continued business dealings
between that agency and the contractor.

(e)(1) When the suspending official has authority to sus-
pend contractors from both acquisition contracts pursuant to
this regulation and contracts for the purchase of Federal per-
sonal property pursuant to FPMR 101-45.6, that official shall
consider simultaneously suspending the contractor from the
award of acquisition contracts and from the purchase of Fed-
eral personal property.

(2) When suspending a contractor from the award of
acquisition contracts and from the purchase of Federal per-
sonal property, the suspension notice shall so indicate and the
appropriate FAR and FPMR citations shall be included.

9.407-2 Causes for suspension.
(a) The suspending official may suspend a contractor sus-
pected, upon adequate evidence, of—

(1) Commission of fraud or a criminal offense in con-
nection with—

(i) Obtaining;
(i1) Attempting to obtain; or
(iii) Performing a public contract or subcontract.

(2) Violation of Federal or State antitrust statutes relat-
ing to the submission of offers;

(3) Commission of embezzlement, theft, forgery, brib-
ery, falsification or destruction of records, making false state-
ments, tax evasion, violating Federal criminal tax laws, or
receiving stolen property;

(4) Violations of the Drug-Free Workplace Act of 1988
(Pub. L. 100-690), as indicated by—

(1) Failure to comply with the requirements of the
clause at 52.223-6, Drug-Free Workplace; or

(i1) Such a number of contractor employees con-
victed of violations of criminal drug statutes occurring in the
workplace as to indicate that the contractor has failed to make
a good faith effort to provide a drug-free workplace (see
23.504);

(5) Intentionally affixing a label bearing a “Made in
America” inscription (or any inscription having the same
meaning) to a product sold in or shipped to the United States
or its outlying areas, when the product was not made in the
United States or its outlying areas (see Section 202 of the
Defense Production Act (Public Law 102-558));

(6) Commission of an unfair trade practice as defined in
9.403 (see section 201 of the Defense Production Act
(Pub. L. 102-558));

(7) Delinquent Federal taxes in an amount that exceeds
$3,000. See the criteria at 9.406-2(b)(1)(v) for determination
of when taxes are delinquent;

(8) Knowing failure by a principal, until 3 years after
final payment on any Government contract awarded to the
contractor, to timely disclose to the Government, in connec-
tion with the award, performance, or closeout of the contract
or a subcontract thereunder, credible evidence of—
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(1) Violation of Federal criminal law involving fraud,
conflict of interest, bribery, or gratuity violations found in
Title 18 of the United States Code;

(i1) Violation of the civil False Claims Act (31 U.S.C.
3729-3733); or

(iii) Significant overpayment(s) on the contract,
other than overpayments resulting from contract financing
payments as defined in 32.001; or

(9) Commission of any other offense indicating a lack
of business integrity or business honesty that seriously and
directly affects the present responsibility of a Government
contractor or subcontractor.

(b) Indictment for any of the causes in paragraph (a) of this
section constitutes adequate evidence for suspension.

(c) The suspending official may upon adequate evidence
also suspend a contractor for any other cause of so serious or
compelling a nature that it affects the present responsibility of
a Government contractor or subcontractor.

9.407-3 Procedures.

(a) Investigation and referral. Agencies shall establish pro-
cedures for the prompt reporting, investigation, and referral to
the suspending official of matters appropriate for that offi-
cial’s consideration.

(b) Decisionmaking process. (1) Agencies shall establish
procedures governing the suspension decisionmaking process
that are as informal as is practicable, consistent with princi-
ples of fundamental fairness. These procedures shall afford
the contractor (and any specifically named affiliates) an
opportunity, following the imposition of suspension, to sub-
mit, in person, in writing, or through a representative, infor-
mation and argument in opposition to the suspension.

(2) In actions not based on an indictment, if it is found
that the contractor’s submission in opposition raises a genuine
dispute over facts material to the suspension and if no deter-
mination has been made, on the basis of Department of Justice
advice, that substantial interests of the Government in pend-
ing or contemplated legal proceedings based on the same facts
as the suspension would be prejudiced, agencies shall also—

(i) Afford the contractor an opportunity to appear
with counsel, submit documentary evidence, present wit-
nesses, and confront any person the agency presents; and

(i1) Make a transcribed record of the proceedings and
make it available at cost to the contractor upon request, unless
the contractor and the agency, by mutual agreement, waive the
requirement for a transcript.

(c) Notice of suspension. When a contractor and any spe-
cifically named affiliates are suspended, they shall be imme-
diately advised by certified mail, return receipt requested—

(1) That they have been suspended and that the suspen-
sion is based on an indictment or other adequate evidence that
the contractor has committed irregularities—

9.4-8  (FAC 2005-40)

(1) Of a serious nature in business dealings with the
Government or

(i1) Seriously reflecting on the propriety of further
Government dealings with the contractor—any such irregu-
larities shall be described in terms sufficient to place the con-
tractor on notice without disclosing the Government’s
evidence;

(2) That the suspension is for a temporary period pend-
ing the completion of an investigation and such legal proceed-
ings as may ensue;

(3) Of the cause(s) relied upon under 9.407-2 for impos-
ing suspension;

(4) Of the effect of the suspension;

(5) That, within 30 days after receipt of the notice, the
contractor may submit, in person, in writing, or through a rep-
resentative, information and argument in opposition to the
suspension, including any additional specific information that
raises a genuine dispute over the material facts; and

(6) That additional proceedings to determine disputed
material facts will be conducted unless—

(1) The action is based on an indictment; or

(i1) A determination is made, on the basis of Depart-
ment of Justice advice, that the substantial interests of the
Government in pending or contemplated legal proceedings
based on the same facts as the suspension would be
prejudiced.

(d) Suspending official’s decision. (1) In actions—

(i) Based on an indictment;

(i1) In which the contractor’s submission does not
raise a genuine dispute over material facts; or

(iii) In which additional proceedings to determine
disputed material facts have been denied on the basis of
Department of Justice advice, the suspending official’s deci-
sion shall be based on all the information in the administrative
record, including any submission made by the contractor.

(2)(1) In actions in which additional proceedings are
necessary as to disputed material facts, written findings of fact
shall be prepared. The suspending official shall base the deci-
sion on the facts as found, together with any information and
argument submitted by the contractor and any other informa-
tion in the administrative record.

(i) The suspending official may refer matters
involving disputed material facts to another official for find-
ings of fact. The suspending official may reject any such find-
ings, in whole or in part, only after specifically determining
them to be arbitrary and capricious or clearly erroneous.

(iii) The suspending official’s decision shall be made
after the conclusion of the proceedings with respect to dis-
puted facts.

(3) The suspending official may modify or terminate the
suspension or leave it in force (for example, see 9.406-4(c) for
the reasons for reducing the period or extent of debarment).
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However, a decision to modify or terminate the suspension
shall be without prejudice to the subsequent imposition of—
(1) Suspension by any other agency; or
(i1) Debarment by any agency.

(4) Prompt written notice of the suspending official’s
decision shall be sent to the contractor and any affiliates
involved, by certified mail, return receipt requested.

(e)(1) If the contractor enters into an administrative agree-
ment with the Government in order to resolve a suspension
proceeding, the suspending official shall access the website
(available at www.cpars.csd.disa.mil, then select FAPIIS) and
enter the requested information.

(2) The suspending official is responsible for the timely
submission, within 3 working days, and accuracy of the doc-
umentation regarding the administrative agreement.

9.407-4 Period of suspension.

(a) Suspension shall be for a temporary period pending the
completion of investigation and any ensuing legal proceed-
ings, unless sooner terminated by the suspending official or as
provided in this subsection.

(b) If legal proceedings are not initiated within 12 months
after the date of the suspension notice, the suspension shall be

terminated unless an Assistant Attorney General requests its
extension, in which case it may be extended for an additional
6 months. In no event may a suspension extend beyond
18 months, unless legal proceedings have been initiated
within that period.

(c) The suspending official shall notify the Department of
Justice of the proposed termination of the suspension, at least
30 days before the 12-month period expires, to give that
Department an opportunity to request an extension.

9.407-5 Scope of suspension.

The scope of suspension shall be the same as that for debar-
ment (see 9.406-5), except that the procedures of 9.407-3 shall
be used in imposing suspension.

9.408 [Reserved]

9.409 Contract clause.

The contracting officer shall insert the clause at 52.209-6,
Protecting the Government’s Interests when Subcontracting
with Contractors Debarred, Suspended, or Proposed for
Debarment, in solicitations and contracts where the contract
value exceeds $30,000.
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Subpart 12.3—Solicitation Provisions and
Contract Clauses for the Acquisition of
Commercial Items

12.300 Scope of subpart.
This subpart establishes provisions and clauses to be used
when acquiring commercial items.

12.301 Solicitation provisions and contract clauses for the
acquisition of commercial items.

(a) In accordance with Section 8002 of Public
Law 103-355 (41 U.S.C. 264, note), contracts for the acquisi-
tion of commercial items shall, to the maximum extent prac-
ticable, include only those clauses—

(1) Required to implement provisions of law or execu-
tive orders applicable to the acquisition of commercial items;
or

(2) Determined to be consistent with customary com-
mercial practice.

(b) Insert the following provisions in solicitations for the
acquisition of commercial items, and clauses in solicitations
and contracts for the acquisition of commercial items:

(1) The provision at 52.212-1, Instructions to Offer-
ors—Commercial Items. This provision provides a single,
streamlined set of instructions to be used when soliciting
offers for commercial items and is incorporated in the solici-
tation by reference (see Block 27a, SF 1449). The contracting
officer may tailor these instructions or provide additional
instructions tailored to the specific acquisition in accordance
with 12.302.

(2) The provision at 52.212-3, Offeror Representations
and Certifications—Commercial Items. This provision pro-
vides a single, consolidated list of representations and certifi-
cations for the acquisition of commercial items and is attached
to the solicitation for offerors to complete. This provision may
not be tailored except in accordance with Subpart 1.4. Use the
provision with its Alternate I in solicitations issued by DoD,
NASA, or the Coast Guard. Use the provision with its
Alternate II in solicitations for acquisitions for which small
disadvantaged business procurement mechanisms are autho-
rized on a regional basis.

(3) The clause at 52.212-4, Contract Terms and Condi-
tions—Commercial Items. This clause includes terms and
conditions which are, to the maximum extent practicable, con-
sistent with customary commercial practices and is incorpo-
rated in the solicitation and contract by reference (see
Block 27, SF 1449). Use this clause with its Alternate I when
a time-and-materials or labor-hour contract will be awarded.
The contracting officer may tailor this clause in accordance
with 12.302.

(4) The clause at 52.212-5, Contract Terms and Condi-
tions Required to Implement Statutes or Executive Orders—
Commercial Items. This clause incorporates by reference only
those clauses required to implement provisions of law or
Executive orders applicable to the acquisition of commercial

items. The contracting officer shall attach this clause to the
solicitation and contract and, using the appropriate clause pre-
scriptions, indicate which, if any, of the additional clauses
cited in 52.212-5(b) or (¢) are applicable to the specific acqui-
sition. Some of the clauses require fill-in; the fill-in language
should be inserted as directed by 52.104(d). When cost infor-
mation is obtained pursuant to Part 15 to establish the reason-
ableness of prices for commercial items, the contracting
officer shall insert the clauses prescribed for this purpose in an
addendum to the solicitation and contract. This clause may not
be tailored.

(i) Use the clause with its Alternate I when the head
of the agency has waived the examination of records by the
Comptroller General in accordance with 25.1001.

(i1) If the acquisition will use funds appropriated or
otherwise made available by the American Recovery and
Reinvestment Act of 2009 (Pub. L. 111-5), the contracting
officer shall use the clause with its Alternate II, and may not
use Alternate 1.

(c) When the use of evaluation factors is appropriate, the
contracting officer may—

(1) Insert the provision at 52.212-2, Evaluation—Com-
mercial Items, in solicitations for commercial items (see
12.602); or

(2) Include a similar provision containing all evaluation
factors required by 13.106, Subpart 14.2 or Subpart 15.3, as
an addendum (see 12.302(d)).

(d) Other required provisions and clauses. (1) Notwith-
standing prescriptions contained elsewhere in the FAR, when
acquiring commercial items, contracting officers shall be
required to use only those provisions and clauses prescribed
in this part. The provisions and clauses prescribed in this part
shall be revised, as necessary, to reflect the applicability of
statutes and executive orders to the acquisition of commercial
items.

(2) Insert the clause at 52.225-19, Contractor Personnel
in a Designated Operational Area or Supporting a Diplomatic
or Consular Mission outside the United States, as prescribed
in 25.301-4.

(3) Insert the provision at 52.209-7, Information
Regarding Responsibility Matters, as prescribed in
9.104-7(b).

(4) Insert the clause at 52.209-8, Updates of Information
Regarding Responsibility Matters, as prescribed in
9.104-7(c).

(e) Discretionary use of FAR provisions and clauses. The
contracting officer may include in solicitations and contracts
by addendum other FAR provisions and clauses when their
use is consistent with the limitations contained in 12.302. For
example:

(1) The contracting officer may include appropriate
clauses when an indefinite-delivery type of contract will be
used. The clauses prescribed at 16.506 may be used for this

purpose.
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(2) The contracting officer may include appropriate pro-
visions and clauses when the use of options is in the Govern-
ment’s interest. The provisions and clauses prescribed in
17.208 may be used for this purpose. If the provision at
52.212-2 is used, paragraph (b) provides for the evaluation of
options.

(3) The contracting officer may use the provisions and
clauses contained in Part 23 regarding the use of products
containing recovered materials and biobased products when
appropriate for the item being acquired.

(4) When setting aside under the Stafford Act
(Subpart 26.2), include the provision at 52.226-3, Disaster or
Emergency Area Representation, in the solicitation. The rep-
resentation in this provision is not in the Online Representa-
tions and Certifications Application (ORCA) Database.

(f) Agencies may supplement the provisions and clauses
prescribed in this part (to require use of additional provisions
and clauses) only as necessary to reflect agency unique stat-
utes applicable to the acquisition of commercial items or as
may be approved by the agency senior procurement execu-
tive, or the individual responsible for representing the agency
on the FAR Council, without power of delegation.

12.302 Tailoring of provisions and clauses for the
acquisition of commercial items.

(a) General. The provisions and clauses established in this
subpart are intended to address, to the maximum extent prac-
ticable, commercial market practices for a wide range of
potential Government acquisitions of commercial items.
However, because of the broad range of commercial items
acquired by the Government, variations in commercial prac-
tices, and the relative volume of the Government’s acquisi-
tions in the specific market, contracting officers may, within
the limitations of this subpart, and after conducting appropri-
ate market research, tailor the provision at 52.212-1, Instruc-
tions to Offerors—Commercial Items, and the clause at
52.212-4, Contract Terms and Conditions—Commercial
Items, to adapt to the market conditions for each acquisition.

(b) Tailoring 52.212-4, Contract Terms and Conditions—
Commercial Items. The following paragraphs of the clause at
52.212-4, Contract Terms and Conditions—Commercial
Items, implement statutory requirements and shall not be
tailored—

(1) Assignments;

(2) Disputes;

(3) Payment (except as provided in Subpart 32.11);

(4) Invoice;

(5) Other compliances; and

(6) Compliance with laws unique to Government
contracts.

(¢) Tailoring inconsistent with customary commercial
practice. The contracting officer shall not tailor any clause or
otherwise include any additional terms or conditions in a
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solicitation or contract for commercial items in a manner that
is inconsistent with customary commercial practice for the
item being acquired unless a waiver is approved in accordance
with agency procedures. The request for waiver must describe
the customary commercial practice found in the marketplace,
support the need to include a term or condition that is incon-
sistent with that practice and include a determination that use
of the customary commercial practice is inconsistent with the
needs of the Government. A waiver may be requested for an
individual or class of contracts for that specific item.

(d) Tailoring shall be by addenda to the solicitation and
contract. The contracting officer shall indicate in Block 27a of
the SF 1449 if addenda are attached. These addenda may
include, for example, a continuation of the schedule of sup-
plies/services to be acquired from blocks 18 through 21 of the
SF 1449; a continuation of the description of the supplies/ser-
vices being acquired; further elaboration of any other item(s)
on the SF 1449; any other terms or conditions necessary for
the performance of the proposed contract (such as options,
ordering procedures for indefinite-delivery type contracts,
warranties, contract financing arrangements, etc.).

12.303 Contract format.

Solicitations and contracts for the acquisition of commer-
cial items prepared using this Part 12 shall be assembled, to
the maximum extent practicable, using the following format:

(a) Standard Form (SF) 1449;

(b) Continuation of any block from SF 1449, such as—

(1) Block 10 if a price evaluation adjustment for small
disadvantaged business concerns is applicable (the contract-
ing officer shall indicate the percentage(s) and applicable line
item(s)), if an incentive subcontracting clause is used (the
contracting officer shall indicate the applicable percentage),
or if set aside for emerging small businesses;

(2) Block 18B for remittance address;

(3) Block 19 for contract line item numbers;

(4) Block 20 for schedule of supplies/services; or

(5) Block 25 for accounting data;

(c) Contract clauses—

(1) 52.212-4, Contract Terms and Conditions—Com-
mercial Items, by reference (see SF 1449 block 27a);

(2) Any addendum to 52.212-4; and

(3) 52.212-5, Contract Terms and Conditions Required
to Implement Statutes and Executive orders;

(d) Any contract documents, exhibits or attachments; and

(e) Solicitation provisions—

(1) 52.212-1, Instructions to Offerors—Commercial
Items, by reference (see SF 1449, Block 27a);

(2) Any addendum to 52.212-1;

(3) 52.212-2, Evaluation—Commercial Items, or other
description of evaluation factors for award, if used; and

(4) 52.212-3, Offeror Representations and Certifica-
tions—Commercial Items.
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Subpart 42.15—Contractor Performance
Information

42.1500 Scope of subpart.

This subpart provides policies and establishes responsibil-
ities for recording and maintaining contractor performance
information. This subpart does not apply to procedures used
by agencies in determining fees under award or incentive fee
contracts. However, the fee amount paid to contractors should
be reflective of the contractor’s performance and the past per-
formance evaluation should closely parallel the fee
determinations.

42.1501 General.

Past performance information is relevant information, for
future source selection purposes, regarding a contractor’s
actions under previously awarded contracts. It includes, for
example, the contractor’s record of conforming to contract
requirements and to standards of good workmanship; the con-
tractor’s record of forecasting and controlling costs; the con-
tractor’s adherence to contract schedules, including the
administrative aspects of performance; the contractor’s his-
tory of reasonable and cooperative behavior and commitment
to customer satisfaction; the contractor’s record of integrity
and business ethics, and generally, the contractor’s business-
like concern for the interest of the customer.

42.1502 Policy.

(a) Past performance evaluations shall be prepared as spec-
ified in paragraphs (b) through (g) of this section at the time
the work under the contract or order is completed. In addition,
interim evaluations shall be prepared as specified by the agen-
cies to provide current information for source selection pur-
poses, for contracts or orders with a period of performance,
including options, exceeding one year. These evaluations are
generally for the entity, division, or unit that performed the
contract or order. The content of the evaluations should be tai-
lored to the size, content, and complexity of the contractual
requirements.

(b) Except as provided in paragraphs (e), (f) and (h) of this
section, agencies shall prepare an evaluation of contractor
performance for each contract that exceeds the simplified
acquisition threshold.

(c) Agencies shall prepare an evaluation of contractor per-
formance for each order that exceeds the simplified acquisi-
tion threshold placed against a Federal Supply Schedule
contract, or under a task order contract or a delivery order con-
tract awarded by another agency (i.e. Governmentwide acqui-
sition contract or multi-agency contract). This evaluation
shall not consider the requirements under paragraph (g) of this
section.

(d) For single-agency task order and delivery order con-
tracts, the contracting officer may require performance eval-

uations for each order in excess of the simplified acquisition
threshold when such evaluations would produce more useful
past performance information for source selection officials
than that contained in the overall contract evaluation (e.g.,
when the scope of the basic contract is very broad and the
nature of individual orders could be significantly different).
This evaluation need not consider the requirements under
paragraph (g) of this section unless the contracting officer
deems it appropriate.

(e) Past performance evaluations shall be prepared for each
construction contract of $550,000 or more, and for each con-
struction contract terminated for default regardless of contract
value. Past performance evaluations may also be prepared for
construction contracts below $550,000.

(f) Past performance evaluations shall be prepared for each
architect-engineer services contract of $30,000 or more, and
for each architect-engineer services contract that is terminated
for default regardless of contract value. Past performance
evaluations may also be prepared for architect-engineer ser-
vices contracts below $30,000.

(g) Past performance evaluations shall include an assess-
ment of contractor performance against, and efforts to
achieve, the goals identified in the small business subcontract-
ing plan when the contract includes the clause at 52.219-9,
Small Business Subcontracting Plan.

(h) Agencies shall not evaluate performance for contracts
awarded under Subpart 8.7.

42.1503 Procedures.

(a) Agency procedures for the past performance evaluation
system shall generally provide for input to the evaluations
from the technical office, contracting office and, where appro-
priate, end users of the product or service. Agency procedures
shall identify those responsible for preparing interim and final
evaluations. Those individuals identified may obtain informa-
tion for the evaluation of performance from the program
office, administrative contracting office, end users of the
product or service, and any other technical or business advi-
sor, as appropriate. Interim evaluations shall be prepared as
required.

(b) Agency evaluations of contractor performance pre-
pared under this subpart shall be provided to the contractor as
soon as practicable after completion of the evaluation. Con-
tractors shall be given a minimum of 30 days to submit com-
ments, rebutting statements, or additional information.
Agencies shall provide for review at a level above the con-
tracting officer to consider disagreements between the parties
regarding the evaluation. The ultimate conclusion on the per-
formance evaluation is a decision of the contracting agency.
Copies of the evaluation, contractor response, and review
comments, if any, shall be retained as part of the evaluation.
These evaluations may be used to support future award deci-
sions, and should therefore be marked “Source Selection

42.15-1
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Information.” Evaluation of Federal Prison Industries (FPI)
performance may be used to support a waiver request (see
8.604) when FPI is a mandatory source in accordance with
Subpart 8.6. The completed evaluation shall not be released to
other than Government personnel and the contractor whose
performance is being evaluated during the period the informa-
tion may be used to provide source selection information. Dis-
closure of such information could cause harm both to the
commercial interest of the Government and to the competitive
position of the contractor being evaluated as well as impede
the efficiency of Government operations. Evaluations used in
determining award or incentive fee payments may also be
used to satisfy the requirements of this subpart. A copy of the
annual or final past performance evaluation shall be provided
to the contractor as soon as it is finalized.

(c) Agencies shall submit past performance reports elec-
tronically to the Past Performance Information Retrieval Sys-

42.15-2

tem (PPIRS) at www.ppirs.gov. The process for submitting
such reports to PPIRS shall be in accordance with agency pro-
cedures.

(d) Any past performance information systems used for
maintaining contractor performance information and/or eval-
uations should include appropriate management and technical
controls to ensure that only authorized personnel have access
to the data.

(e) Agencies shall use the past performance information in
PPIRS that is within three years (six for construction and
architect-engineer contracts) of the completion of perfor-
mance of the evaluated contract or order, and information con-
tained in the Federal Awardee Performance and Integrity
Information System (FAPIIS) e.g., terminations for default or
cause.
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52.211-13 Time Extensions.

52.211-14 Notice of Priority Rating for National Defense,
Emergency Preparedness, and Energy Program
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52.211-15 Defense Priority and Allocation Requirements.
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52.214-28 Subcontractor Cost or Pricing Data—
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(¢) and (d) of the provision at FAR 52.203-11, Certification
and Disclosure Regarding Payments to Influence Certain Fed-
eral Transactions, from each person requesting or receiving a
subcontract exceeding $100,000 under this contract. The Con-
tractor or subcontractor that awards the subcontract shall
retain the declaration.

(2) A copy of each subcontractor disclosure form (but
not certifications) shall be forwarded from tier to tier until
received by the prime Contractor. The prime Contractor shall,
at the end of the calendar quarter in which the disclosure form
is submitted by the subcontractor, submit to the Contracting
Officer within 30 days a copy of all disclosures. Each subcon-
tractor certification shall be retained in the subcontract file of
the awarding Contractor.

(3) The Contractor shall include the substance of this
clause, including this paragraph (g), in any subcontract
exceeding $100,000.

(End of clause)

52.203-13 Contractor Code of Business Ethics and
Conduct.
As prescribed in 3.1004(a), insert the following clause:

CONTRACTOR CODE OF BUSINESS ETHICS AND CONDUCT
(APR 2010)

(a) Definitions. As used in this clause—

“Agent” means any individual, including a director, an
officer, an employee, or an independent Contractor, autho-
rized to act on behalf of the organization.

“Full cooperation”— (1) Means disclosure to the Govern-
ment of the information sufficient for law enforcement to
identify the nature and extent of the offense and the individu-
als responsible for the conduct. It includes providing timely
and complete response to Government auditors’ and investi-
gators' request for documents and access to employees with
information;

(2) Does not foreclose any Contractor rights arising in
law, the FAR, or the terms of the contract. It does not
require—

(i) A Contractor to waive its attorney-client privilege
or the protections afforded by the attorney work product doc-
trine; or

(i) Any officer, director, owner, or employee of the
Contractor, including a sole proprietor, to waive his or her
attorney client privilege or Fifth Amendment rights; and

(3) Does not restrict a Contractor from—

(i) Conducting an internal investigation; or

(i1) Defending a proceeding or dispute arising under
the contract or related to a potential or disclosed violation.

“Principal” means an officer, director, owner, partner, or a
person having primary management or supervisory responsi-
bilities within a business entity (e.g., general manager; plant

manager; head of a division or business segment; and similar
positions).

“Subcontract” means any contract entered into by a sub-
contractor to furnish supplies or services for performance of
a prime contract or a subcontract.

“Subcontractor” means any supplier, distributor, vendor, or
firm that furnished supplies or services to or for a prime con-
tractor or another subcontractor.

“United States,” means the 50 States, the District of
Columbia, and outlying areas.

(b) Code of business ethics and conduct. (1) Within 30
days after contract award, unless the Contracting Officer
establishes a longer time period, the Contractor shall—

(i) Have a written code of business ethics and con-
duct; and

(ii)) Make a copy of the code available to each
employee engaged in performance of the contract.

(2) The Contractor shall—

(i) Exercise due diligence to prevent and detect crim-
inal conduct; and

(i1) Otherwise promote an organizational culture that
encourages ethical conduct and a commitment to compliance
with the law.

(3)(1) The Contractor shall timely disclose, in writing, to
the agency Office of the Inspector General (OIG), with a copy
to the Contracting Officer, whenever, in connection with the
award, performance, or closeout of this contract or any sub-
contract thereunder, the Contractor has credible evidence that
a principal, employee, agent, or subcontractor of the Contrac-
tor has committed—

(A) A violation of Federal criminal law involving
fraud, conflict of interest, bribery, or gratuity violations found
in Title 18 of the United States Code; or

(B) A violation of the civil False Claims Act (31
U.S.C. 3729-3733).

(i1) The Government, to the extent permitted by law
and regulation, will safeguard and treat information obtained
pursuant to the Contractor’s disclosure as confidential where
the information has been marked “confidential” or “propri-
etary” by the company. To the extent permitted by law and
regulation, such information will not be released by the Gov-
ernment to the public pursuant to a Freedom of Information
Act request, 5 U.S.C. Section 552, without prior notification
to the Contractor. The Government may transfer documents
provided by the Contractor to any department or agency
within the Executive Branch if the information relates to mat-
ters within the organization’s jurisdiction.

(ii1) If the violation relates to an order against a Gov-
ernmentwide acquisition contract, a multi-agency contract, a
multiple-award schedule contract such as the Federal Supply
Schedule, or any other procurement instrument intended for
use by multiple agencies, the Contractor shall notify the OIG

52.2-7
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of the ordering agency and the IG of the agency responsible
for the basic contract.

(c) Business ethics awareness and compliance program
and internal control system. This paragraph (c) does not apply
ifthe Contractor has represented itself as a small business con-
cern pursuant to the award of this contract or if this contract
is for the acquisition of a commercial item as defined at FAR
2.101. The Contractor shall establish the following within 90
days after contract award, unless the Contracting Officer
establishes a longer time period:

(1) An ongoing business ethics awareness and compli-
ance program.

(1) This program shall include reasonable steps to
communicate periodically and in a practical manner the Con-
tractor’s standards and procedures and other aspects of the
Contractor’s business ethics awareness and compliance pro-
gram and internal control system, by conducting effective
training programs and otherwise disseminating information
appropriate to an individual’s respective roles and responsi-
bilities.

(i1) The training conducted under this program shall
be provided to the Contractor’s principals and employees, and
as appropriate, the Contractor’s agents and subcontractors.

(2) An internal control system.

(i) The Contractor’s internal control system shall—

(A) Establish standards and procedures to facili-
tate timely discovery of improper conduct in connection with
Government contracts; and

(B) Ensure corrective measures are promptly
instituted and carried out.

(i) At a minimum, the Contractor’s internal control
system shall provide for the following:

(A) Assignment of responsibility at a sufficiently
high level and adequate resources to ensure effectiveness of
the business ethics awareness and compliance program and
internal control system.

(B) Reasonable efforts not to include an individ-
ual as a principal, whom due diligence would have exposed as
having engaged in conduct that is in conflict with the Contrac-
tor’s code of business ethics and conduct.

(C) Periodic reviews of company business prac-
tices, procedures, policies, and internal controls for compli-
ance with the Contractor’s code of business ethics and
conduct and the special requirements of Government con-
tracting, including—

(1) Monitoring and auditing to detect criminal
conduct;

(2) Periodic evaluation of the effectiveness of
the business ethics awareness and compliance program and
internal control system, especially if criminal conduct has
been detected; and

(3) Periodic assessment of the risk of criminal
conduct, with appropriate steps to design, implement, or mod-

52.2-8

ify the business ethics awareness and compliance program
and the internal control system as necessary to reduce the risk
of criminal conduct identified through this process.

(D) An internal reporting mechanism, such as a
hotline, which allows for anonymity or confidentiality, by
which employees may report suspected instances of improper
conduct, and instructions that encourage employees to make
such reports.

(E) Disciplinary action for improper conduct or
for failing to take reasonable steps to prevent or detect
improper conduct.

(F) Timely disclosure, in writing, to the agency
OIG, with a copy to the Contracting Officer, whenever, in con-
nection with the award, performance, or closeout of any Gov-
ernment contract performed by the Contractor or a
subcontract thereunder, the Contractor has credible evidence
that a principal, employee, agent, or subcontractor of the Con-
tractor has committed a violation of Federal criminal law
involving fraud, conflict of interest, bribery, or gratuity viola-
tions found in Title 18 U.S.C. or a violation of the civil False
Claims Act (31 U.S.C. 3729-3733).

(1) If a violation relates to more than one Gov-
ernment contract, the Contractor may make the disclosure to
the agency OIG and Contracting Officer responsible for the
largest dollar value contract impacted by the violation.

(2) If the violation relates to an order against a
Governmentwide acquisition contract, a multi-agency con-
tract, a multiple-award schedule contract such as the Federal
Supply Schedule, or any other procurement instrument
intended for use by multiple agencies, the contractor shall
notify the OIG of the ordering agency and the IG of the agency
responsible for the basic contract, and the respective agencies’
contracting officers.

(3) The disclosure requirement for an individ-
ual contract continues until at least 3 years after final payment
on the contract.

(4) The Government will safeguard such dis-
closures in accordance with paragraph (b)(3)(ii) of this clause.

(G) Full cooperation with any Government agen-
cies responsible for audits, investigations, or corrective
actions.

(d) Subcontracts. (1) The Contractor shall include the
substance of this clause, including this paragraph (d), in sub-
contracts that have a value in excess of $5,000,000 and a per-
formance period of more than 120 days.

(2) In altering this clause to identify the appropriate par-
ties, all disclosures of violation of the civil False Claims Act
or of Federal criminal law shall be directed to the agency
Office of the Inspector General, with a copy to the Contracting
Officer.

(End of clause)
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Contractor shall be deemed to have failed to make delivery
within the meaning of the Default clause of this contract.

(e) Unless otherwise provided in the contract, the
Contractor—

(1) May deliver the approved first article as a part of the
contract quantity, provided it meets all contract requirements
for acceptance and was not consumed or destroyed in testing;
and

(2) Shall remove and dispose of any first article from the
Government test facility at the Contractor’s expense.

(f) If the Government does not act within the time specified
in paragraph (b) or (¢) of this clause, the Contracting Officer
shall, upon timely written request from the Contractor, equi-
tably adjust under the Changes clause of this contract the
delivery or performance dates and/or the contract price, and
any other contractual term affected by the delay.

(g) The Contractor is responsible for providing operating
and maintenance instructions, spare parts support, and repair
of the first article during any first article test.

(h) Before first article approval, the acquisition of materi-
als or components for, or the commencement of production of,
the balance of the contract quantity is at the sole risk of the
Contractor. Before first article approval, the costs thereof shall
not be allocable to this contract for (1) progress payments, or
(2) termination settlements if the contract is terminated for the
convenience of the Government.

(i) The Government may waive the requirement for first
article approval test where supplies identical or similar to
those called for in the schedule have been previously fur-
nished by the Offeror/Contractor and have been accepted by
the Government. The Offeror/Contractor may request a
waiver.

(End of clause)

Alternate I (Jan 1997). As prescribed in 9.308-2(a)(2) and
(b)(2), add the following paragraph (j) to the basic clause:
(j) The Contractor shall produce both the first article and
the production quantity at the same facility.
Alternate Il (Sept 1989). As prescribed in 9.308-2(a)(3)
and (b)(3), substitute the following paragraph (h) for
paragraph (h) of the basic clause:

(h) Before first article approval, the Contracting Officer
may, by written authorization, authorize the Contractor to
acquire specific materials or components or to commence pro-
duction to the extent essential to meet the delivery schedules.
Until first article approval is granted, only costs for the first arti-
cle and costs incurred under this authorization are allocable to
this contract for (1) progress payments, or (2) termination set-
tlements if the contract is terminated for the convenience of the
Government. If first article tests reveal deviations from contract
requirements, the Contractor shall, at the location designated by
the Government, make the required changes or replace all items
produced under this contract at no change in the contract price.

52.209-5 Certification Regarding Responsibility Matters.
As prescribed in 9.104-7(a), insert the following provision:

CERTIFICATION REGARDING RESPONSIBILITY MATTERS
(APR 2010)

(a)(1) The Offeror certifies, to the best of its knowledge
and belief, that—
(1) The Offeror and/or any of its Principals—

(A) Are 4 are not [ presently debarred, sus-
pended, proposed for debarment, or declared ineligible for the
award of contracts by any Federal agency;

(B) Have [d have not 1, within a three-year period
preceding this offer, been convicted of or had a civil judgment
rendered against them for: commission of fraud or a criminal
offense in connection with obtaining, attempting to obtain, or
performing a public (Federal, State, or local) contract or sub-
contract; violation of Federal or State antitrust statutes relat-
ing to the submission of offers; or commission of
embezzlement, theft, forgery, bribery, falsification or destruc-
tion of records, making false statements, tax evasion, violat-
ing Federal criminal tax laws, or receiving stolen property (if
offeror checks “have”, the offeror shall also see 52.209-7, if
included in this solicitation);

(C) Are  are not U presently indicted for, or oth-
erwise criminally or civilly charged by a governmental entity
with, commission of any of the offenses enumerated in
paragraph (a)(1)(i)(B) of this provision;

(D) Have 4, have not [, within a three-year
period preceding this offer, been notified of any delinquent
Federal taxes in an amount that exceeds $3,000 for which the
liability remains unsatisfied.

(1) Federal taxes are considered delinquent if
both of the following criteria apply:

(i) The tax liability is finally determined.
The liability is finally determined if it has been assessed. A
liability is not finally determined if there is a pending admin-
istrative or judicial challenge. In the case of a judicial chal-
lenge to the liability, the liability is not finally determined until
all judicial appeal rights have been exhausted.

(ii) The taxpayer is delinquent in making
payment. A taxpayer is delinquent if the taxpayer has failed
to pay the tax liability when full payment was due and
required. A taxpayer is not delinquent in cases where
enforced collection action is precluded.

(2) Examples.

(i) The taxpayer has received a statutory
notice of deficiency, under I.R.C. § 6212, which entitles the
taxpayer to seek Tax Court review of a proposed tax defi-
ciency. This is not a delinquent tax because it is not a final tax
liability. Should the taxpayer seek Tax Court review, this will
not be a final tax liability until the taxpayer has exercised all
judicial appeal rights.

52.2-19
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(ii) The IRS has filed a notice of Federal tax
lien with respect to an assessed tax liability, and the taxpayer
has been issued a notice under I.R.C. § 6320 entitling the tax-
payer to request a hearing with the IRS Office of Appeals con-
testing the lien filing, and to further appeal to the Tax Court if
the IRS determines to sustain the lien filing. In the course of
the hearing, the taxpayer is entitled to contest the underlying
tax liability because the taxpayer has had no prior opportunity
to contest the liability. This is not a delinquent tax because it
is not a final tax liability. Should the taxpayer seek tax court
review, this will not be a final tax liability until the taxpayer
has exercised all judicial appeal rights.

(iii) The taxpayer has entered into an
installment agreement pursuant to I.LR.C. § 6159. The tax-
payer is making timely payments and is in full compliance
with the agreement terms. The taxpayer is not delinquent
because the taxpayer is not currently required to make full
payment.

(iv) The taxpayer has filed for bankruptcy
protection. The taxpayer is not delinquent because enforced
collection action is stayed under 11 U.S.C. 362 (the Bank-
ruptcy Code).

(i1) The Offeror has [ has not [, within a three-year
period preceding this offer, had one or more contracts termi-
nated for default by any Federal agency.

(2) “Principal,” for the purposes of this certification,
means an officer, director, owner, partner, or a person having
primary management or supervisory responsibilities within a
business entity (e.g., general manager; plant manager; head of
a division or business segment; and similar positions).

This Certification Concerns a Matter Within the Jurisdiction of
an Agency of the United States and the Making of a False, Fic-
titious, or Fraudulent Certification May Render the Maker Sub-
ject to Prosecution Under Section 1001, Title 18, United States
Code.

(b) The Offeror shall provide immediate written notice to
the Contracting Officer if, at any time prior to contract award,
the Offeror learns that its certification was erroneous when
submitted or has become erroneous by reason of changed
circumstances.

(c) A certification that any of the items in paragraph (a) of
this provision exists will not necessarily result in withholding
of an award under this solicitation. However, the certification
will be considered in connection with a determination of the
Offeror’s responsibility. Failure of the Offeror to furnish a cer-
tification or provide such additional information as requested
by the Contracting Officer may render the Offeror
nonresponsible.

(d) Nothing contained in the foregoing shall be construed
to require establishment of a system of records in order to ren-
der, in good faith, the certification required by paragraph (a)
of this provision. The knowledge and information of an Off-

52.2-20

eror is not required to exceed that which is normally possessed
by a prudent person in the ordinary course of business
dealings.

(e) The certification in paragraph (a) of this provision is a
material representation of fact upon which reliance was
placed when making award. If it is later determined that the
Offeror knowingly rendered an erroneous certification, in
addition to other remedies available to the Government, the
Contracting Officer may terminate the contract resulting from
this solicitation for default.

(End of provision)

52.209-6 Protecting the Government’s Interest When
Subcontracting with Contractors Debarred,
Suspended, or Proposed for Debarment.

As prescribed in 9.409, insert the following clause:

PROTECTING THE GOVERNMENT’S INTEREST WHEN
SUBCONTRACTING WITH CONTRACTORS DEBARRED,
SUSPENDED, OR PROPOSED FOR DEBARMENT (SEPT 2006)

(a) The Government suspends or debars Contractors to
protect the Government’s interests. The Contractor shall not
enter into any subcontract in excess of $30,000 with a Con-
tractor that is debarred, suspended, or proposed for debarment
unless there is a compelling reason to do so.

(b) The Contractor shall require each proposed first-tier
subcontractor, whose subcontract will exceed $30,000, to dis-
close to the Contractor, in writing, whether as of the time of
award of the subcontract, the subcontractor, or its principals,
is or is not debarred, suspended, or proposed for debarment by
the Federal Government.

(c) A corporate officer or a designee of the Contractor shall
notify the Contracting Officer, in writing, before entering into
a subcontract with a party that is debarred, suspended, or pro-
posed for debarment (see FAR 9.404 for information on the
Excluded Parties List System). The notice must include the
following:

(1) The name of the subcontractor.

(2) The Contractor’s knowledge of the reasons for the
subcontractor being in the Excluded Parties List System.

(3) The compelling reason(s) for doing business with
the subcontractor notwithstanding its inclusion in the
Excluded Parties List System.

(4) The systems and procedures the Contractor has
established to ensure that it is fully protecting the Govern-
ment’s interests when dealing with such subcontractor in view
of the specific basis for the party’s debarment, suspension, or
proposed debarment.

(End of clause)

52.209-7 Information Regarding Responsibility Matters.
As prescribed at 9.104-7(b), insert the following provision:
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INFORMATION REGARDING RESPONSIBILITY MATTERS
(APR 2010)

(a) Definitions. As used in this provision—

“Administrative proceeding” means a non-judicial process
that is adjudicatory in nature in order to make a determination
of fault or liability (e.g., Securities and Exchange Commis-
sion Administrative Proceedings, Civilian Board of Contract
Appeals Proceedings, and Armed Services Board of Contract
Appeals Proceedings). This includes administrative proceed-
ings at the Federal and State level but only in connection with
performance of a Federal contract or grant. It does not include
agency actions such as contract audits, site visits, corrective
plans, or inspection of deliverables.

“Federal contracts and grants with total value greater than
$10,000,000” means—

(1) The total value of all current, active contracts and
grants, including all priced options; and

(2) The total value of all current, active orders including
all priced options under indefinite-delivery, indefinite-quan-
tity, 8(a), or requirements contracts (including task and deliv-
ery and multiple-award Schedules).

(b) The offeror [ ] has [ ] does not have current active Fed-
eral contracts and grants with total value greater than
$10,000,000.

(c) If the offeror checked “has” in paragraph (b) of this pro-
vision, the offeror represents, by submission of this offer, that
the information it has entered in the Federal Awardee Perfor-
mance and Integrity Information System (FAPIIS) is current,
accurate, and complete as of the date of submission of this
offer with regard to the following information:

(1) Whether the offeror, and/or any of its principals, has
or has not, within the last five years, in connection with the
award to or performance by the offeror of a Federal contract
or grant, been the subject of a proceeding, at the Federal or
State level that resulted in any of the following dispositions:

(i) In a criminal proceeding, a conviction.

(i) In a civil proceeding, a finding of fault and lia-
bility that results in the payment of a monetary fine, penalty,
reimbursement, restitution, or damages of $5,000 or more.

(iii) In an administrative proceeding, a finding of
fault and liability that results in—

(A) The payment of a monetary fine or penalty of
$5,000 or more; or

(B) The payment of a reimbursement, restitution,
or damages in excess of $100,000.

(iv) In a criminal, civil, or administrative proceed-
ing, a disposition of the matter by consent or compromise with
an acknowledgment of fault by the Contractor if the proceed-
ing could have led to any of the outcomes specified in para-
graphs (c)(1)(i), (c)(1)(ii), or (c)(1)(iii) of this provision.

(2) If the offeror has been involved in the last five years
in any of the occurrences listed in (¢)(1) of this provision,

whether the offeror has provided the requested information
with regard to each occurrence.

(d) The offeror shall enter the information in paragraphs
(c)(1)(1) through (c)(1)(iv) of this provision in FAPIIS as
required through maintaining an active registration in the
Central Contractor Registration database at http:/
www.ccr.gov (see 52.204-7).

“Principal” means an officer, director, owner, partner, or a
person having primary management or supervisory responsi-
bilities within a business entity (e.g., general manager; plant
manager; head of a division or business segment; and similar
positions).

(End of provision)

52.209-8 Updates of Information Regarding
Responsibility Matters.
As prescribed at 9.104-7(c), insert the following clause:

UPDATES OF INFORMATION REGARDING RESPONSIBILITY
MATTERS (APR 2010)

(a) The Contractor shall update the information in the Fed-
eral Awardee Performance and Integrity Information System
(FAPIIS) on a semi-annual basis, throughout the life of the
contract, by entering the required information in the Central
Contractor Registration database at http.//www.ccr.gov (see
52.204-7).

(b)(1) The Contractor will receive notification when the
Government posts new information to the Contractor’s
record.

(2) The Contractor will have an opportunity to post
comments regarding information that has been posted by the
Government. The comments will be retained as long as the
associated information is retained, i.e., for a total period of 6
years. Contractor comments will remain a part of the record
unless the Contractor revises them.

(3) With the exception of the Contractor, only Govern-
ment personnel and authorized users performing business on
behalf of the Government will be able to view the Contractor’s
record in the system. Public requests for system information
will be handled under Freedom of Information Act proce-
dures, including, where appropriate, procedures promulgated
under E.O. 12600.

(End of clause)
52.210 [Reserved]

52.211-1 Availability of Specifications Listed in the GSA
Index of Federal Specifications, Standards and
Commercial Item Descriptions, FPMR Part 101-29.
As prescribed in 11.204(a), insert the following provision:

AVAILABILITY OF SPECIFICATIONS LISTED IN THE GSA
INDEX OF FEDERAL SPECIFICATIONS, STANDARDS AND

52.2-20.1
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COMMERCIAL ITEM DESCRIPTIONS, FPMR PART 101-29
(AUG 1998)

(a) The GSA Index of Federal Specifications, Standards
and Commercial Item Descriptions, FPMR Part 101-29, and
copies of specifications, standards, and commercial item
descriptions cited in this solicitation may be obtained for a fee
by submitting a request to—

GSA Federal Supply Service
Specifications Section, Suite 8100
470 East L’Enfant Plaza, SW
Washington, DC 20407

Telephone (202) 619-8925
Facsimile (202) 619-8978.

(b) If the General Services Administration, Department of
Agriculture, or Department of Veterans Affairs issued this
solicitation, a single copy of specifications, standards, and
commercial item descriptions cited in this solicitation may be
obtained free of charge by submitting a request to the
addressee in paragraph (a) of this provision. Additional copies
will be issued for a fee.

(End of provision)

52.211-2 Availability of Specifications, Standards, and
Data Item Descriptions Listed in the Acquisition
Streamlining and Standardization Information System
(ASSIST).

As prescribed in 11.204(b), insert the following provision:

AVAILABILITY OF SPECIFICATIONS, STANDARDS, AND
DATA ITEM DESCRIPTIONS LISTED IN THE ACQUISITION

52.2-20.2 (FAC 2005-40)

STREAMLINING AND STANDARDIZATION INFORMATION
SYSTEM (ASSIST) (JAN 2006)

(a) Most unclassified Defense specifications and standards
may be downloaded from the following ASSIST websites:
(1) ASSIST (http.//assist.daps.dla.mil);
(2)  Quick  Search  (http.//assist.daps.dla.mil/
quicksearch);
(3) ASSISTdocs.com (http.//assistdocs.com).

(b) Documents not available from ASSIST may be ordered
from the Department of Defense Single Stock Point
(DoDSSP) by—

(1) Using the ASSIST Shopping Wizard (http://
assist.daps.dla.mil/wizard);

(2) Phoning the DoDSSP Customer Service Desk (215)
697-2179, Mon-Fri, 0730 to 1600 EST; or

(3) Ordering from DoDSSP, Building 4, Section D, 700
Robbins Avenue, Philadelphia, PA 19111-5094, Telephone
(215) 697-2667/2179, Facsimile (215) 697-1462.

(End of provision)

52.211-3 Availability of Specifications Not Listed in the
GSA Index of Federal Specifications, Standards and
Commercial Item Descriptions.

As prescribed in 11.204(c), insert a provision substantially
the same as the following:

AVAILABILITY OF SPECIFICATIONS NOT LISTED IN THE
GSA INDEX OF FEDERAL SPECIFICATIONS, STANDARDS
AND COMMERCIAL ITEM DESCRIPTIONS (JUNE 1988)

The specifications cited in this solicitation may be obtained
from:
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pose. This paragraph does not give the Government any right to
audit the Contractor’s records. The Contractor shall not be paid
for any work performed or costs incurred that reasonably could
have been avoided.

52.212-5 Contract Terms and Conditions Required to
Implement Statutes or Executive Orders—
Commercial Items.

As prescribed in 12.301(b)(4), insert the following clause:

CONTRACT TERMS AND CONDITIONS REQUIRED TO
IMPLEMENT STATUTES OR EXECUTIVE ORDERS—
COMMERCIAL ITEMS (APR 2010)

(a) The Contractor shall comply with the following Federal
Acquisition Regulation (FAR) clauses, which are incorpo-
rated in this contract by reference, to implement provisions of
law or Executive orders applicable to acquisitions of commer-
cial items:

(1) 52.222-50, Combating Trafficking in Persons
(FEB 2009) (22 U.S.C. 7104(g)).

_ Alternate I (AUG 2007) of 52.222-50 (22 U.S.C.
7104(g)).

(2) 52.233-3, Protest After Award (AUG 1996)
(31 U.S.C. 3553).

(3) 52.233-4, Applicable Law for Breach of Contract
Claim (OCT 2004) (Pub. L. 108-77, 108-78).

(b) The Contractor shall comply with the FAR clauses in
this paragraph (b) that the Contracting Officer has indicated as
being incorporated in this contract by reference to implement
provisions of law or Executive orders applicable to acquisi-
tions of commercial items:

[Contracting Officer check as appropriate.]

(1) 52.203-6, Restrictions on Subcontractor Sales to
the Government (Sept 2006), with Alternate I (Oct 1995)
(41 U.S.C. 253g and 10 U.S.C. 2402).

_(2) 52.203-13, Contractor Code of Business Ethics
and Conduct (APR2010) (Pub. L. 110-252, Title VI,
Chapter 1 (41 U.S.C. 251 note)).

_(3) 52.203-15, Whistleblower Protections under the
American Recovery and Reinvestment Act of 2009 (MAR
2009) (Section 1553 of Pub. L. 111-5). (Applies to contracts
funded by the American Recovery and Reinvestment Act of
2009.)

(4 52.204-11, American Recovery and
Reinvestment Act—Reporting Requirements (MAR 2009)
(Pub. L. 111-5).

_(5) 52.219-3, Notice of Total HUBZone Set-Aside
(JAN 1999) (15 U.S.C. 657a).

__(6) 52.219-4, Notice of Price Evaluation Preference
for HUBZone Small Business Concerns (JULY 2005) (if the
offeror elects to waive the preference, it shall so indicate in its
offer) (15 U.S.C. 657a).

__(7) [Reserved]

__ (8)(1) 52.219-6, Notice of Total Small Business Set-
Aside (JUNE 2003) (15 U.S.C. 644).
(i) Alternate I (OCT 1995) of 52.219-6.
_ (iii) Alternate II (MAR 2004) of 52.219-6.
__(9)(1) 52.219-7, Notice of Partial Small Business
Set-Aside (JUNE 2003) (15 U.S.C. 644).
__ (ii) Alternate I (OCT 1995) of 52.219-7.
_ (iii) Alternate I (MAR 2004) of 52.219-7.
~(10) 52.219-8, Utilization of Small Business
Concerns (MAY 2004) (15 U.S.C. 637(d)(2) and (3)).
~(11)(1) 52.219-9, Small Business Subcontracting
Plan (APR 2008) (15 U.S.C. 637(d)(4)).
___(i1) Alternate I (OCT 2001) of 52.219-9.
_ (iii) Alternate I (OcT 2001) of 52.219-9.

_ (12) 52.219-14, Limitations on Subcontracting
(DEC 1996) (15 U.S.C. 637(a)(14)).

__ (13) 52.219-16, Liquidated Damages—Subcon-
tracting Plan (JAN 1999) (15 U.S.C. 637(d)(4)(F)(1)).

~(14)(1) 52.219-23, Notice of Price Evaluation
Adjustment for Small Disadvantaged Business Concerns
(OcT 2008) (10 U.S.C. 2323) (if the offeror elects to waive
the adjustment, it shall so indicate in its offer).
_ (ii) Alternate I (JUNE 2003) of 52.219-23.

__(15) 52.219-25, Small Disadvantaged Business
Participation Program—Disadvantaged Status and Reporting
(APR 2008) (Pub. L. 103-355, section 7102, and
10 U.S.C. 2323).

~ (16) 52.219-26, Small Disadvantaged Business
Participation Program— Incentive Subcontracting
(OcT 2000) (Pub. L. 103-355, section 7102, and
10 U.S.C. 2323).

~ (17) 52.219-27, Notice of Total Service-Disabled
Veteran-Owned Small Business Set-Aside (MAY 2004)
(15 U.S.C. 657 f).

_ (18) 52.219-28, Post Award Small Business
Program Rerepresentation (APR 2009) (15 U.S.C. 632(a)(2)).

__(19) 52.222-3, Convict Labor (JUNE 2003)
(E.O. 11755).

__(20) 52.222-19, Child Labor—Cooperation with
Authorities and Remedies (AUG 2009) (E.O. 13126).

~(21) 52.222-21, Prohibition of Segregated Facilities
(FEB 1999).

~ (22) 52.222-26, Equal Opportunity (MAR 2007)
(E.O. 11246).

~(23) 52.222-35, Equal Opportunity for Special
Disabled Veterans, Veterans of the Vietnam Era, and Other
Eligible Veterans (SEPT 2006) (38 U.S.C. 4212).

~(24)52.222-36, Affirmative Action for Workers with
Disabilities (JUN 1998) (29 U.S.C. 793).

_(25) 52.222-37, Employment Reports on Special
Disabled Veterans, Veterans of the Vietnam Era, and Other
Eligible Veterans (SEPT 2006) (38 U.S.C. 4212).

_(26) 52.222-54, Employment Eligibility Verification
(JAN 2009). (Executive Order 12989). (Not applicable to the
acquisition of commercially available off-the-shelf items or

52.2-39
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certain other types of commercial items as prescribed in
22.1803.)

_(27)(1) 52.223-9, Estimate of Percentage of Recov-
ered Material Content for EPA—Designated Items
(MAY 2008) (42 U.S.C. 6962(c)(3)(A)(ii)). (Not applicable
to the acquisition of commercially available off-the-shelf
items.)

(i) Alternate] (MAY 2008) of 52.223-9
(42 U.S.C. 6962(1)(2)(C)). (Not applicable to the acquisition
of commercially available off-the-shelf items.)

_ (28) 52.223-15, Energy Efficiency in Energy-
Consuming Products (DEC 2007) (42 U.S.C. 8259b).

_ (29)(i) 52.223-16, IEEE 1680 Standard for the
Environmental Assessment of Personal Computer Products
(DEC 2007) (E.O. 13423).

_ (i) Alternate I (DEC 2007) of 52.223-16.

__ (30) 52.225-1, Buy American Act—Supplies
(FEB 2009) (41 U.S.C. 10a-10d).

_(31)(1) 52.225-3, Buy American Act—Free Trade
Agreements—Israeli Trade Act (JUNE 2009) (41 U.S.C. 10a-
10d, 19 U.S.C. 3301 note, 19 U.S.C. 2112 note, 19 U.S.C.
3805 note, Pub. L. 108-77, 108-78, 108-286, 108-302, 109-
53, 109-169, 109-283, and 110-138).

_(ii) Alternate I (JAN 2004) of 52.225-3.
_ (iii) Alternate IT (JAN 2004) of 52.225-3.

~ (32) 52.225-5, Trade Agreements (AUG 2009)
(19 U.S.C. 2501, et seq., 19 U.S.C. 3301 note).

_(33) 52.225-13, Restrictions on Certain Foreign
Purchases (JUNE 2008) (E.O.’s, proclamations, and statutes
administered by the Office of Foreign Assets Control of the
Department of the Treasury).

_(34)52.226-4, Notice of Disaster or Emergency Area
Set-Aside (Nov 2007) (42 U.S.C. 5150).

__(35) 52.226-5, Restrictions on Subcontracting
Outside Disaster or Emergency Area (Nov 2007) (42 U.S.C.
5150).

_(36)52.232-29, Terms for Financing of Purchases of
Commercial Items (FEB 2002) (41 U.S.C. 255(%),
10 U.S.C. 2307(%)).

_ (37) 52.232-30, Installment Payments for
Commercial  Items  (OCT 1995) (41 U.S.C. 255(f),

10 U.S.C. 2307(%)).

_ (38) 52.232-33, Payment by Electronic Funds
Transfer—Central Contractor Registration (OCT 2003)
(31 U.S.C. 3332).

~ (39) 52.232-34, Payment by Electronic Funds
Transfer—Other than Central Contractor Registration
(MAY 1999) (31 U.S.C. 3332).

_(40) 52.232-36, Payment by Third Party (FEB 2010)
(31 U.S.C. 3332).

_ (41) 52.239-1, Privacy or Security Safeguards
(AUG 1996) (5 U.S.C. 552a).

_(42)(i) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (FEB 2006)
(46 U.S.C. Appx. 1241(b) and 10 U.S.C. 2631).

52.2-40

(i) Alternate I (Apr 2003) of 52.247-64.

(c) The Contractor shall comply with the FAR clauses in
this paragraph (c), applicable to commercial services, that the
Contracting Officer has indicated as being incorporated in this
contract by reference to implement provisions of law or Exec-
utive orders applicable to acquisitions of commercial items:
[Contracting Officer check as appropriate.]

(1) 52.222-41, Service Contract Act of 1965
(Nov 2007) (41 U.S.C. 351, et seq.).

_(2) 52.222-42, Statement of Equivalent Rates for
Federal  Hires (MAy 1989) (29 U.S.C.206 and
41 U.S.C. 351, et seq.).

_(3)52.222-43, Fair Labor Standards Act and Service
Contract Act—Price Adjustment (Multiple Year and Option
Contracts) (SEP 2009) (29 U.S.C.206 and 41 U.S.C. 351,
et seq.).

_(4)52.222-44, Fair Labor Standards Act and Service
Contract Act—Price Adjustment (SEP 2009) (29 U.S.C. 206
and 41 U.S.C. 351, et seq.).

_(5) 52.222-51, Exemption from Application of the
Service Contract Act to Contracts for Maintenance,
Calibration, or Repair of Certain Equipment—Requirements
(Nov 2007) (41 351, et seq.).

_ (6) 52.222-53, Exemption from Application of the
Service Contract Act to Contracts for Certain Services—
Requirements (FEB 2009) (41 U.S.C. 351, et seq.).

(7)) 52.226-6, Promoting Excess Food Donation to
Nonprofit Organizations (MAR 2009) (Pub. L. 110-247).

_(8)52.237-11, Accepting and Dispensing of $1 Coin
(SEPT 2008) (31 U.S.C. 5112(p)(1)).

(d) Comptroller General Examination of Record. The
Contractor shall comply with the provisions of this
paragraph (d) if this contract was awarded using other than
sealed bid, is in excess of the simplified acquisition threshold,
and does not contain the clause at 52.215-2, Audit and
Records—Negotiation.

(1) The Comptroller General of the United States, or an
authorized representative of the Comptroller General, shall
have access to and right to examine any of the Contractor’s
directly pertinent records involving transactions related to this
contract.

(2) The Contractor shall make available at its offices at
all reasonable times the records, materials, and other evidence
for examination, audit, or reproduction, until 3 years after
final payment under this contract or for any shorter period
specified in FAR Subpart 4.7, Contractor Records Retention,
of the other clauses of this contract. If this contract is
completely or partially terminated, the records relating to the
work terminated shall be made available for 3 years after any
resulting final termination settlement. Records relating to
appeals under the disputes clause or to litigation or the settle-
ment of claims arising under or relating to this contract shall
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SUBPART 52.2—TEXT OF PROVISIONS AND CLAUSES
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be made available until such appeals, litigation, or claims are
finally resolved.

(3) As used in this clause, records include books, docu-
ments, accounting procedures and practices, and other data,
regardless of type and regardless of form. This does not
require the Contractor to create or maintain any record that the
Contractor does not maintain in the ordinary course of busi-
ness or pursuant to a provision of law.

(e)(1) Notwithstanding the requirements of the clauses in
paragraphs (a), (b), (c), and (d) of this clause, the Contractor
is not required to flow down any FAR clause, other than those
in this paragraph (e)(1) in a subcontract for commercial items.
Unless otherwise indicated below, the extent of the flow down
shall be as required by the clause—

(1) 52.203-13, Contractor Code of Business Ethics
and Conduct (APR 2010) (Pub. L. 110-252, Title VI, Chapter
1 (41 U.S.C. 251 note)).

(i) 52.219-8, Utilization of Small Business Con-
cerns (MAY 2004) (15 U.S.C. 637(d)(2) and (3)), in all sub-
contracts that offer further subcontracting opportunities. If the
subcontract (except subcontracts to small business concerns)
exceeds $550,000 ($1,000,000 for construction of any public
facility), the subcontractor must include 52.219-8 in lower tier
subcontracts that offer subcontracting opportunities.

(iii) [Reserved]

(iv) 52.222-26, Equal Opportunity (MAR 2007)
(E.O. 11246).

(v) 52.222-35, Equal Opportunity for Special Dis-
abled Veterans, Veterans of the Vietnam Era, and Other Eligi-
ble Veterans (SEPT 2006) (38 U.S.C. 4212).

(vi) 52.222-36, Affirmative Action for Workers with
Disabilities (JUNE 1998) (29 U.S.C. 793).

(vii) [Reserved]

(viii) 52.222-41, Service Contract Act of 1965
(Nov 2007) (41 U.S.C. 351, et seq.).

(ix) 52.222-50, Combating Trafficking in Persons
(FEB 2009) (22 U.S.C. 7104(g)).

__Alternate 1 (AUG 2007) of 52.222-50 (22 U.S.C.
7104(g)).

(x) 52.222-51, Exemption from Application of the
Service Contract Act to Contracts for Maintenance, Calibra-
tion, or Repair of Certain Equipment-Requirements
(Nov 2007) (41 U.S.C. 351, et seq.).

(xi) 52.222-53, Exemption from Application of the
Service Contract Act to Contracts for Certain Services-
Requirements (FEB 2009) (41 U.S.C. 351, et seq.).

(xii) 52.222-54, Employment Eligibility Verification
(JAN 2009).

(xiii) 52.226-6, Promoting Excess Food Donation to
Nonprofit Organizations (MAR 2009) (Pub. L. 110-247).
Flow down required in accordance with paragraph (e) of FAR
clause 52.226-6.

(xiv) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (FEB2006) (46 U.S.C.

Appx. 1241(b) and 10 U.S.C. 2631). Flow down required in
accordance with paragraph (d) of FAR clause 52.247-64.

(2) While not required, the contractor may include in its
subcontracts for commercial items a minimal number of addi-
tional clauses necessary to satisfy its contractual obligations.

(End of clause)

Alternate I (Feb 2000). As prescribed in 12.301(b)(4)(1),
delete paragraph (d) from the basic clause, redesignate
paragraph (e) as paragraph (d), and revise the reference to
“paragraphs (a), (b), (c), or (d) of this clause” in the redesig-
nated paragraph (d) to read “paragraphs (a), (b), and (c) of this
clause.”

Alternate II (Apr 2010). As prescribed in 12.301(b)(4)(ii),
substitute the following paragraphs (d)(1) and (e)(1) for para-
graphs (d)(1) and (e)(1) of the basic clause as follows:

(d)(1) The Comptroller General of the United States, an
appropriate Inspector General appointed under section 3 or 8G
of the Inspector General Act of 1978 (5 U.S.C. App.), or an
authorized representative of either of the foregoing officials
shall have access to and right to—

(i) Examine any of the Contractor’s or any subcon-
tractors’ records that pertain to, and involve transactions relat-
ing to, this contract; and

(ii) Interview any officer or employee regarding such
transactions.

(e)(1) Notwithstanding the requirements of the clauses
in paragraphs (a), (b), and (c), of this clause, the Contractor is
not required to flow down any FAR clause in a subcontract for
commercial items, other than—

(1) Paragraph (d) of this clause. This paragraph flows
down to all subcontracts, except the authority of the Inspector
General under paragraph (d)(1)(ii) does not flow down; and

(i1) Those clauses listed in this paragraph (e)(1).
Unless otherwise indicated below, the extent of the flow down
shall be as required by the clause—

(A) 52.203-13, Contractor Code of Business Eth-
ics and Conduct (Apr2010) (Pub. L. 110-252, Title VI,
Chapter 1 (41 U.S.C. 251 note)).

(B) 52.203-15, Whistleblower Protections Under
the American Recovery and Reinvestment Act of 2009
(MAY 2009) (Section 1553 of Pub. L. 111-5).

(C) 52.219-8, Utilization of Small Business Con-
cerns (May 2004) (15 U.S.C. 637(d)(2) and (3)), in all subcon-
tracts that offer further subcontracting opportunities. If the
subcontract (except subcontracts to small business concerns)
exceeds $550,000 ($1,000,000 for construction of any public
facility), the subcontractor must include 52.219-8 in lower tier
subcontracts that offer subcontracting opportunities.

(D) 52.222-26, Equal Opportunity (Mar 2007)
(E.O. 11246).

(E) 52.222-35, Equal Opportunity for Special Dis-
abled Veterans, Veterans of the Vietnam Era, and Other Eligible
Veterans (Sept 2006) (38 U.S.C. 4212).
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(F) 52.222-36, Affirmative Action for Workers
with Disabilities (June 1998) (29 U.S.C. 793).

(G) 52.222-41, Service Contract Act of 1965
(Nov 2007) (41 U.S.C. 351, et seq.).

(H) 52.222-50, Combating Trafficking in Persons
(Feb 2009) (22 U.S.C. 7104(g)).

(I) 52.222-51, Exemption from Application of the
Service Contract Act to Contracts for Maintenance, Calibration,
or Repair of Certain Equipment—Requirements (Nov 2007)
(41 U.S.C. 351, et seq.).

(J) 52.222-53, Exemption from Application of the
Service Contract Act to Contracts for Certain Services—
Requirements (Feb 2009) (41 U.S.C. 351, et seq.).

(K) 52.222-54, Employment Eligibility Verifica-
tion (Jan 2009).

(L) 52.226-6, Promoting Excess Food Donation to
Nonprofit Organizations. (Mar 2009) (Pub. L. 110-247). Flow
down required in accordance with paragraph (e) of FAR clause
52.226-6.

(M) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (Feb 2006) (46 U.S.C. Appx.
1241(b) and 10 U.S.C. 2631). Flow down required in accor-
dance with paragraph (d) of FAR clause 52.247-64.

52.213-1 Fast Payment Procedure.
As prescribed in 13.404, insert the following clause:

FAST PAYMENT PROCEDURE (MAY 2006)

(a) General. The Government will pay invoices based on
the Contractor’s delivery to a post office or common carrier
(or, if shipped by other means, to the point of first receipt by
the Government).

(b) Responsibility for supplies.(1) Title to the supplies
passes to the Government upon delivery to—

(1) A post office or common carrier for shipment to
the specific destination; or

(i1) The point of first receipt by the Government, if
shipment is by means other than Postal Service or common
carrier.

(2) Notwithstanding any other provision of the contract,

order, or blanket purchase agreement, the Contractor shall—

(1) Assume all responsibility and risk of loss for sup-
plies not received at destination, damaged in transit, or not
conforming to purchase requirements; and

(i) Replace, repair, or correct those supplies
promptly at the Contractor’s expense, if instructed to do so by
the Contracting Officer within 180 days from the date title to
the supplies vests in the Government.

(c) Preparation of invoice. (1) Upon delivery to a post
office or common carrier (or, if shipped by other means, the
point of first receipt by the Government), the Contractor
shall—

(1) Prepare an invoice as provided in this contract,
order, or blanket purchase agreement; and
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(i) Display prominently on the invoice “FAST
PAY.” Invoices not prominently marked “FAST PAY” via
manual or electronic means may be accepted by the payment
office for fast payment. If the payment office declines to make
fast payment, the Contractor shall be paid in accordance with
procedures applicable to invoices to which the Fast Payment
clause does not apply.

(2) If the purchase price excludes the cost of transpor-
tation, the Contractor shall enter the prepaid shipping cost on
the invoice as a separate item. The Contractor shall not
include the cost of parcel post insurance. If transportation
charges are stated separately on the invoice, the Contractor
shall retain related paid freight bills or other transportation
billings paid separately for a period of 3 years and shall fur-
nish the bills to the Government upon request.

(3) If this contract, order, or blanket purchase agreement
requires the preparation of a receiving report, the Contractor
shall either—

(1) Submit the receiving report on the prescribed
form with the invoice; or
(i1) Include the following information on the invoice:
(A) Shipment number.
(B) Mode of shipment.
(C) At line item level—
(1) National stock number and/or manufac-
turer’s part number;
(2) Unit of measure;
(3) Ship-To Point;
(4) Mark-For Point, if in the contract; and
(5) FEDSTRIP/MILSTRIP document num-
ber, if in the contract.

(4) If this contract, order, or blanket purchase agreement
does not require preparation of a receiving report on a pre-
scribed form, the Contractor shall include on the invoice the
following information at the line item level, in addition to that
required in paragraph (c)(1) of this clause:

(i) Ship-To Point.

(i) Mark-For Point.

(iii) FEDSTRIP/MILSTRIP document number, if in
the contract.

(5) Where a receiving report is not required, the Con-
tractor shall include a copy of the invoice in each shipment.

(d) Certification of invoice. The Contractor certifies by
submitting an invoice to the Government that the supplies
being billed to the Government have been shipped or deliv-
ered in accordance with shipping instructions issued by the
ordering officer, in the quantities shown on the invoice, and
that the supplies are in the quantity and of the quality desig-
nated by the contract, order, or blanket purchase agreement.

(e) FAST PAY container identification. TheContractor shall
mark all outer shipping containers “FAST PAY” When outer
shipping containers are not marked “FAST PAY,” the payment
office may make fast payment. If the payment office declines
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to make fast payment, the Contractor shall be paid in accor-
dance with procedures applicable to invoices to which the Fast
Payment clause does not apply.

(End of clause)

52.213-2 Invoices.
As prescribed in 13.302-5(b), insert the following clause:

INVOICES (APR 1984)

The Contractor’s invoices must be submitted before pay-
ment can be made. The Contractor will be paid on the basis
of the invoice, which must state—

(a) The starting and ending dates of the subscription deliv-
ery; and

(b) Either that orders have been placed in effect for the
addressees required, or that the orders will be placed in effect
upon receipt of payment.

(End of clause)

52.213-3 Notice to Supplier.
As prescribed in 13.302-5(¢), insert the following clause:

NOTICE TO SUPPLIER (APR 1984)

This is a firm order ONLY if your price does not exceed the
maximum line item or total price in the Schedule. Submit
invoices to the Contracting Officer. If you cannot perform in
exact accordance with this order, WITHHOLD PERFORMANCE,
and notify the Contracting Officer immediately, giving your
quotation.

(End of clause)

52.213-4 Terms and Conditions—Simplified Acquisitions
(Other Than Commercial Items).
As prescribed in 13.302-5(d), insert the following clause:

TERMS AND CONDITIONS—SIMPLIFIED ACQUISITIONS
(OTHER THAN COMMERCIAL ITEMS) (APR 2010)

(a) The Contractor shall comply with the following Federal
Acquisition Regulation (FAR) clauses that are incorporated
by reference:

(1) The clauses listed below implement provisions of

law or Executive order:

(i) 52.222-3,
(E.O. 11755).

(i1) 52.222-21, Prohibition of Segregated Facilities
(FEB 1999) (E.O. 11246).

(iii) 52.222-26, Equal Opportunity (MAR 2007)
(E.O. 11246).

(iv) 52.222-50, Combating Trafficking in Persons
(FEB 2009) (22 U.S.C. 7104(g)).

(v) 52.225-13, Restrictions on Certain Foreign Pur-
chases (JUNE 2008) (E.o.s, proclamations, and statutes admin-

Convict Labor  (JUNE 2003)

istered by the Office of Foreign Assets Control of the
Department of the Treasury).

(vi) 52.233-3, Protest After Award (AUG 1996)
(31 U.S.C. 3553).

(vii) 52.233-4, Applicable Law for Breach of Con-
tract Claim (OCT 2004) (Pub. L. 108-77, 108-78).

(2) Listed below are additional clauses that apply:

(1) 52.232-1, Payments (APR 1984).

(i) 52.232-8, Discounts for Prompt Payment
(FEB 2002).

(iii) 52.232-11, Extras (APR 1984).

(iv) 52.232-25, Prompt Payment (OCT 2008).

(v) 52.233-1, Disputes (JULY 2002).

(vi) 52.244-6, Subcontracts for Commercial Items
(APR 2010).

(vil) 52.253-1,
(JAN 1991).

(b) The Contractor shall comply with the following FAR
clauses, incorporated by reference, unless the circumstances
do not apply:

(1) The clauses listed below implement provisions of
law or Executive order:

(1) 52.222-19, Child Labor—Cooperation with
Authorities and Remedies (AUG 2009) (E.O. 13126).
(Applies to contracts for supplies exceeding the micro-pur-
chase threshold.)

(i1) 52.222-20, Walsh-Healey Public Contracts Act
(DEC 1996) (41 U.S.C. 35-45) (Applies to supply contracts
over $10,000 in the United States, Puerto Rico, or the U.S.
Virgin Islands).

(iii) 52.222-35, Equal Opportunity for Special Dis-
abled Veterans, Veterans of the Vietnam Era, and Other Eligi-
ble Veterans (SEPT2006) (38 U.S.C.4212) (Applies to
contracts of $100,000 or more).

(iv) 52.222-36, Affirmative Action for Workers with
Disabilities (JUNE 1998) (29 U.S.C. 793). (Applies to con-
tracts over $10,000, unless the work is to be performed outside
the United States by employees recruited outside the United
States.) (For purposes of this clause, United States includes
the 50 States, the District of Columbia, Puerto Rico, the
Northern Mariana Islands, American Samoa, Guam, the U.S.
Virgin Islands, and Wake Island.)

(v) 52.222-37, Employment Reports on Special Dis-
abled Veterans, Veterans of the Vietnam Era, and Other Eligi-
ble Veterans (SEPT 2006) (38 U.S.C. 4212) (Applies to
contracts of $100,000 or more).

(vi) 52.222-41, Service Contract Act of 1965
(Nov 2007) (41 U.S.C. 351, et seq.) (Applies to service con-
tracts over $2,500 that are subject to the Service Contract Act
and will be performed in the United States, District of Colum-
bia, Puerto Rico, the Northern Mariana Islands, American
Samoa, Guam, the U.S. Virgin Islands, Johnston Island, Wake
Island, or the outer continental shelf lands.)

Computer Generated Forms

52.2-42.1


http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t29t32+1665+30++%2831%29%20%20AND%20%28%2831%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t41t42+2+13++%2841%29%20%20AND%20%28%2841%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t37t40+200+2++%2838%29%20%20AND%20%28%2838%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t29t32+2+78++%2829%29%20%20AND%20%28%2829%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t37t40+200+2++%2838%29%20%20AND%20%28%2838%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t41t42+2+13++%2841%29%20%20AND%20%28%2841%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t21t25+618+103++%2822%29%20%20AND%20%28%2822%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20

52.213-4

FEDERAL ACQUISITION REGULATION

(vil) 52.223-5, Pollution Prevention and Right-to-
Know Information (AUG 2003) (E.O. 13148) (Applies to ser-
vices performed on Federal facilities).

(viii) 52.223-15, Energy Efficiency in Energy-Con-
suming Products (DEC 2007) (42 U.S.C. 8259b) (Unless
exempt pursuant to 23.204, applies to contracts when energy-
consuming products listed in the ENERGY STAR® Program
or Federal Energy Management Program (FEMP) will be—

(A) Delivered;

(B) Acquired by the Contractor for use in per-
forming services at a Federally-controlled facility;

(C) Furnished by the Contractor for use by the
Government; or

(D) Specified in the design of a building or work,
or incorporated during its construction, renovation, or main-
tenance.)

(ix) 52.225-1, Buy American Act—Supplies
(FEB 2009) (41 U.S.C. 10a-10d) (Applies to contracts for
supplies, and to contracts for services involving the furnishing
of supplies, for use in the United States or its outlying areas,
if the value of the supply contract or supply portion of a ser-
vice contract exceeds the micro-purchase threshold and the
acquisition—

(A) Is set aside for small business concerns; or
(B) Cannot be set aside for small business con-
cerns (see 19.502-2), and does not exceed $25,000).

(x) 52.232-33, Payment by Electronic Funds Trans-
fer—Central Contractor Registration (OCT 2003). (Applies
when the payment will be made by electronic funds transfer
(EFT) and the payment office uses the Central Contractor
Registration (CCR) database as its source of EFT
information.)

(xi) 52.232-34, Payment by Electronic Funds Trans-
fer—Other than Central Contractor Registration (MAY 1999).
(Applies when the payment will be made by EFT and the pay-
ment office does not use the CCR database as its source of
EFT information.)

(xii) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (FEB 2006)
(46 U.S.C. App. 1241). (Applies to supplies transported by
ocean vessels (except for the types of subcontracts listed at
47.504(d).)

(2) Listed below are additional clauses that may apply:

(1) 52.209-6, Protecting the Government’s Interest
When Subcontracting with Contractors Debarred, Suspended,
or Proposed for Debarment (SEPT 2006) (Applies to contracts
over $30,000).

(i) 52.211-17, Delivery of Excess Quantities
(SEPT 1989) (Applies to fixed-price supplies).

(iii) 52.226-6, Promoting Excess Food Donation to
Nonprofit Organizations (MAR 2009) (Pub. L. 110-247)
(Applies to contracts greater than $25,000 that provide for the
provision, the service, or the sale of food in the United States.)

52.2-42.2

(iv) 52.247-29, F.0.b. Origin (FEB 2006) (Applies to
supplies if delivery is f.o.b. origin).

(v) 52.247-34, F.o.b. Destination (Nov 1991)
(Applies to supplies if delivery is f.o.b. destination).

(c) FAR 52.252-2, Clauses Incorporated by Reference
(FEB 1998). This contract incorporates one or more clauses by
reference, with the same force and effect as if they were given
in full text. Upon request, the Contracting Officer will make
their full text available. Also, the full text of a clause may be
accessed electronically at this/these address(es):

[Insert one or more Internet addresses)|

(d) Inspection/Acceptance. The Contractor shall tender for
acceptance only those items that conform to the requirements
of this contract. The Government reserves the right to inspect
or test any supplies or services that have been tendered for
acceptance. The Government may require repair or replace-
ment of nonconforming supplies or reperformance of noncon-
forming services at no increase in contract price. The
Government must exercise its postacceptance rights—

(1) Within a reasonable period of time after the defect
was discovered or should have been discovered; and

(2) Before any substantial change occurs in the condi-
tion of the item, unless the change is due to the defect in the
item.

(e) Excusable delays. The Contractor shall be liable for
default unless nonperformance is caused by an occurrence
beyond the reasonable control of the Contractor and without
its fault or negligence, such as acts of God or the public
enemy, acts of the Government in either its sovereign or con-
tractual capacity, fires, floods, epidemics, quarantine restric-
tions, strikes, unusually severe weather, and delays of
common carriers. The Contractor shall notify the Contracting
Officer in writing as soon as it is reasonably possible after the
commencement of any excusable delay, setting forth the full
particulars in connection therewith, shall remedy such occur-
rence with all reasonable dispatch, and shall promptly give
written notice to the Contracting Officer of the cessation of
such occurrence.

(f) Termination for the Government's convenience. The
Government reserves the right to terminate this contract, or
any part hereof, for its sole convenience. In the event of such
termination, the Contractor shall immediately stop all work
hereunder and shall immediately cause any and all of its sup-
pliers and subcontractors to cease work. Subject to the terms
of this contract, the Contractor shall be paid a percentage of
the contract price reflecting the percentage of the work per-
formed prior to the notice of termination, plus reasonable
charges that the Contractor can demonstrate to the satisfaction
of the Government, using its standard record keeping system,
have resulted from the termination. The Contractor shall not
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52.244-1 [Reserved]

52.244-2 Subcontracts.
As prescribed in 44.204(a)(1), insert the following clause:

SUBCONTRACTS (JUNE 2007)

(a) Definitions. As used in this clause—

“Approved purchasing system” means a Contractor’s pur-
chasing system that has been reviewed and approved in accor-
dance with Part 44 of the Federal Acquisition Regulation
(FAR).

“Consent to subcontract” means the Contracting Officer’s
written consent for the Contractor to enter into a particular
subcontract.

“Subcontract” means any contract, as defined in
FAR Subpart 2.1, entered into by a subcontractor to furnish
supplies or services for performance of the prime contract or
a subcontract. It includes, but is not limited to, purchase
orders, and changes and modifications to purchase orders.

(b) When this clause is included in a fixed-price type con-
tract, consent to subcontract is required only on unpriced con-
tract actions (including unpriced modifications or unpriced
delivery orders), and only if required in accordance with
paragraph (c) or (d) of this clause.

(c) If the Contractor does not have an approved purchasing
system, consent to subcontract is required for any subcontract
that—

(1) Is of the cost-reimbursement, time-and-materials, or
labor-hour type; or
(2) Is fixed-price and exceeds—

(1) For a contract awarded by the Department of
Defense, the Coast Guard, or the National Aeronautics and
Space Administration, the greater of the simplified acquisi-
tion threshold or 5 percent of the total estimated cost of the
contract; or

(ii) For a contract awarded by a civilian agency other
than the Coast Guard and the National Aeronautics and Space
Administration, either the simplified acquisition threshold or
5 percent of the total estimated cost of the contract.

(d) If the Contractor has an approved purchasing system,
the Contractor nevertheless shall obtain the Contracting
Officer’s written consent before placing the following
subcontracts:

(e)(1) The Contractor shall notify the Contracting Officer
reasonably in advance of placing any subcontract or modifi-
cation thereof for which consent is required under
paragraph (b), (c), or (d) of this clause, including the follow-
ing information:

(1) A description of the supplies or services to be
subcontracted.

(1) Identification of the type of subcontract to be
used.

(ii1) Identification of the proposed subcontractor.

(iv) The proposed subcontract price.

(v) The subcontractor’s current, complete, and accu-
rate cost or pricing data and Certificate of Current Cost or
Pricing Data, if required by other contract provisions.

(vi) The subcontractor’s Disclosure Statement or
Certificate relating to Cost Accounting Standards when such
data are required by other provisions of this contract.

(vii) A negotiation memorandum reflecting—

(A) The principal elements of the subcontract
price negotiations;

(B) The most significant considerations control-
ling establishment of initial or revised prices;

(C) The reason cost or pricing data were or were
not required;

(D) The extent, if any, to which the Contractor did
not rely on the subcontractor’s cost or pricing data in deter-
mining the price objective and in negotiating the final price;

(E) The extent to which it was recognized in the
negotiation that the subcontractor’s cost or pricing data were
not accurate, complete, or current; the action taken by the
Contractor and the subcontractor; and the effect of any such
defective data on the total price negotiated;

(F) The reasons for any significant difference
between the Contractor’s price objective and the price nego-
tiated; and

(G) A complete explanation of the incentive fee
or profit plan when incentives are used. The explanation shall
identify each critical performance element, management deci-
sions used to quantify each incentive element, reasons for the
incentives, and a summary of all trade-off possibilities
considered.

(2) The Contractor is not required to notify the Contract-
ing Officer in advance of entering into any subcontract for
which consent is not required under paragraph (b), (c), or (d)
of this clause.

(f) Unless the consent or approval specifically provides
otherwise, neither consent by the Contracting Officer to any
subcontract nor approval of the Contractor’s purchasing sys-
tem shall constitute a determination—

(1) Of the acceptability of any subcontract terms or
conditions;

(2) Of the allowability of any cost under this contract; or

(3) To relieve the Contractor of any responsibility for
performing this contract.

(g) No subcontract or modification thereof placed under
this contract shall provide for payment on a cost-plus-a-per-
centage-of-cost basis, and any fee payable under cost-reim-
bursement type subcontracts shall not exceed the fee
limitations in FAR 15.404-4(c)(4)(i).

52.2-263
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(h) The Contractor shall give the Contracting Officer
immediate written notice of any action or suit filed and prompt
notice of any claim made against the Contractor by any sub-
contractor or vendor that, in the opinion of the Contractor,
may result in litigation related in any way to this contract, with
respect to which the Contractor may be entitled to reimburse-
ment from the Government.

(1) The Government reserves the right to review the Con-
tractor’s purchasing system as set forth in FAR Subpart 44.3.

(j) Paragraphs (c) and (e) of this clause do not apply to the
following subcontracts, which were evaluated during
negotiations:

(End of clause)

Alternate I (June 2007). As prescribed in 44.204(a)(2),
substitute the following paragraph (e)(2) for paragraph (e)(2)
of the basic clause:

(e)(2) If the Contractor has an approved purchasing system
and consent is not required under paragraph (c), or (d) of this
clause, the Contractor nevertheless shall notify the Contracting
Officer reasonably in advance of entering into any (i) cost-plus-
fixed-fee subcontract, or (ii) fixed-price subcontract that
exceeds either the simplified acquisition threshold or 5 percent
of the total estimated cost of this contract. The notification shall
include the information required by paragraphs (e)(1)(i)
through (e)(1)(iv) of this clause.

52.244-3 [Reserved]

52.244-4 Subcontractors and Qutside Associates and
Consultants (Architect-Engineer Services).
As prescribed in 44.204(b), insert the following clause:

SUBCONTRACTORS AND OUTSIDE ASSOCIATES AND
CONSULTANTS (ARCHITECT-ENGINEER SERVICES)
(AUG 1998)

Any subcontractors and outside associates or consultants
required by the Contractor in connection with the services
covered by the contract will be limited to individuals or firms
that were specifically identified and agreed to during negoti-
ations. The Contractor shall obtain the Contracting Officer’s
written consent before making any substitution for these sub-
contractors, associates, or consultants.

(End of clause)
52.244-5 Competition in Subcontracting.
As prescribed in 44.204(c), insert the following clause:
COMPETITION IN SUBCONTRACTING (DEC 1996)

(a) The Contractor shall select subcontractors (including
suppliers) on a competitive basis to the maximum practical

52.2-264

extent consistent with the objectives and requirements of the
contract.

(b) If the Contractor is an approved mentor under the
Department of Defense Pilot Mentor-Protégé Program
(Pub. L. 101-510, section 831 as amended), the Contractor
may award subcontracts under this contract on a noncompet-
itive basis to its protégés.

(End of clause)

52.244-6 Subcontracts for Commercial Items.
As prescribed in 44.403, insert the following clause:

SUBCONTRACTS FOR COMMERCIAL ITEMS (APR 2010)

(a) Definitions. As used in this clause—

“Commercial item” has the meaning contained in Federal
Acquisition Regulation 2.101, Definitions.

“Subcontract” includes a transfer of commercial items
between divisions, subsidiaries, or affiliates of the Contractor
or subcontractor at any tier.

(b) To the maximum extent practicable, the Contractor
shall incorporate, and require its subcontractors at all tiers to
incorporate, commercial items or nondevelopmental items as
components of items to be supplied under this contract.

(c)(1) The Contractor shall insert the following clauses in
subcontracts for commercial items:

(1) 52.203-13, Contractor Code of Business Ethics
and Conduct (APrR2010) (Pub. L. 110-252, Title VI,
Chapter 1 (41 U.S.C. 251 note)), if the subcontract exceeds
$5,000,000 and has a performance period of more than 120
days. In altering this clause to identify the appropriate parties,
all disclosures of violation of the civil False Claims Act or of
Federal criminal law shall be directed to the agency Office of
the Inspector General, with a copy to the Contracting Officer.

(i1) 52.203-15, Whistleblower Protections Under the
American Recovery and Reinvestment Act of 2009 (Section
1553 of Pub. L. 111-5), if the subcontract is funded under the
Recovery Act.

(ii1) 52.219-8, Utilization of Small Business Con-
cerns (MAY 2004) (15 U.S.C. 637(d)(2) and (3)), if the sub-
contract offers further subcontracting opportunities. If the
subcontract (except subcontracts to small business concerns)
exceeds $550,000 ($1,000,000 for construction of any public
facility), the subcontractor must include 52.219-8 in lower tier
subcontracts that offer subcontracting opportunities.

(iv) 52.222-26, Equal Opportunity (MAR 2007)
(E.O. 11246).

(v) 52.222-35, Equal Opportunity for Special Dis-
abled Veterans, Veterans of the Vietnam Era, and Other Eligi-
ble Veterans (SEPT 2006) (38 U.S.C. 4212(a));

(vi) 52.222-36, Affirmative Action for Workers with
Disabilities (JUNE 1998) (29 U.S.C. 793).

(vii) [Reserved]
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