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FAC 2005-98 SUMMARY OF ITEMs

Federal Acquisition Circular (FAC) 2005-98 amends the
Federal Acquisition Regulation (FAR) as specified below:

Item 1-Task- and Delivery-Order Protests (FAR Case 2017-007)

This final rule amends the FAR to implement section 835 of
the National Defense Authorization Act for Fiscal Year 2017 (Pub.
L. 114-328). Section 835 amends 10 U.S.C. 2304c(e)(1)(B) to
raise the threshold for task- and delivery-order protests from
$10 million to $25 million (applicable to DoD, NASA, and the
Coast Guard). The section also amends 41 U.S.C. 4106(f) to
repeal the sunset date, which was also previously repealed by the
GAO Civilian Task and Delivery Order Protest Authority Act of
2016 (Pub. L. 114-260). There will be an unquantifiable impact
on offerors (including small businesses) that lose the right to
protest awards of task or delivery orders valued between $10
million and $25 million, but the impact will be de minimis
because there are very few protests of procurements in that
dollar range. The Government, including GAO and Executive branch
agencies, will save approximately $47,475 annually.

Replacement pages: pp. 16.5-3 thru 16.5-8.

Item 11-Duties of Office of Small Disadvantaged Business
utilization (FAR Case 2017-008)

This final rule amends the FAR to reflect additional duties
for agencies” Office of Small Disadvantaged Business Utilization,
or for DoD”’s Office of Small Business Programs, which were added
to section 15(k) of the Small Business Act by the National
Defense Authorization Act for Fiscal Year 2017. This rule only
provides information regarding the internal operating procedures
of the Government.

Replacement pages: pp. 19.2-1 thru 19.1-4
Item 1ll-Liguidated Damages Rate Adjustment (FAR Case 2017-004)

This final rule amends the FAR to adjust for inflation the
rate of liquidated damages assessed or enforced by Department of
Labor(DOL) regulations for violations of the overtime provisions
of the Contract Work Hours and Safety Standards Act. The FAR
rule implements DOL’s interim final rule published in the Federal
Register at 81 FR 43430 on July 1, 2016, DOL”s final rule



published in the Federal Register at 82 FR 5373 on January 18,
2017, and subsequent adjustments for inflation pursuant to the
Federal Civil Penalties Inflation Adjustment Act of 1990, as
amended by the Federal Civil Penalties Inflation Adjustment Act
Improvements Act of 2015 (Section 701 of Pub. L. 114-74). There
IS no significant impact on small entities imposed by the FAR
rule.

Replacement pages: pp. 22.3-1 and 22.3-2; 52.2-105 thru
52.132.10.

Item IV-Audit of Settlement Proposals (FAR Case 2015-039)

This final rule amends the FAR to raise the dollar threshold
requirement for the audit of prime contract settlement proposals
and subcontract settlements from $100,000 to $750,000 to align
with the threshold in FAR 15.403-4(a)(1) for obtaining certified
cost or pricing data, which is currently $750,000.

The requirements in the rule will not have a significant
economic Impact on a substantial number of small entities. Since
the rule raises the audit threshold, even fewer small businesses
will be subject to audits of their termination settlement
proposals resulting In a reduction of time spent to complete
termination settlements.

Replacement pages: pp- 49.1-3 thru 49.1-10.
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FAC 2005-98 FILING INSTRUCTIONS

NOTE: The FAR is segmented by subparts. The FAR page numbers
reflect FAR Subparts. For example, “16.5-3” i1s page 3 of subpart
16.5.
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SUBPART 16.5—INDEFINITE-DELIVERY CONTRACTS

16.505

orders in those areas will be awarded on a sole-source basis;
however, each awardee need not be capable of performing
every requirement as well as any other awardee under the con-
tracts. The contracting officer should consider the following
when determining the number of contracts to be awarded:

(1) The scope and complexity of the contract
requirement.

(2) The expected duration and frequency of
task or delivery orders.

(3) The mix of resources a contractor must
have to perform expected task or delivery order requirements.

(4) The ability to maintain competition among
the awardees throughout the contracts’ period of
performance.

(B) The contracting officer must not use the mul-
tiple award approach if—

(1) Only one contractor is capable of providing
performance at the level of quality required because the sup-
plies or services are unique or highly specialized;

(2) Based on the contracting officer’s knowl-
edge of the market, more favorable terms and conditions,
including pricing, will be provided if a single award is made;

(3) The expected cost of administration of
multiple contracts outweighs the expected benefits of making
multiple awards;

(4) The projected task orders are so integrally
related that only a single contractor can reasonably perform
the work;

(5) The total estimated value of the contract is
less than the simplified acquisition threshold; or

(6) Multiple awards would not be in the best
interests of the Government.

(C) The contracting officer must document the
decision whether or not to use multiple awards in the acquisi-
tion plan or contract file. The contracting officer may deter-
mine that a class of acquisitions is not appropriate for multiple
awards (see subpart 1.7).

(D) (1) No task or delivery order contract in an
amount estimated to exceed $112 million (including all
options) may be awarded to a single source unless the head of
the agency determines in writing that—

(i) The task or delivery orders expected
under the contract are so integrally related that only a single
source can reasonably perform the work;

(i) The contract provides only for firm-
fixed price (see 16.202) task or delivery orders for—

(A) Products for which unit prices are
established in the contract; or

(B) Services for which prices are estab-
lished in the contract for the specific tasks to be performed;

(iii) Only one source is qualified and capa-
ble of performing the work at a reasonable price to the Gov-
ernment; or

(iv) It is necessary in the public interest to
award the contract to a single source due to exceptional cir-
cumstances.

(2) The head of the agency must notify Con-
gress within 30 days after any determination under paragraph
(c)(1)(ii)(D)(1)(iv) of this section.

(3) The requirement for a determination for a
single-award contract greater than $112 million—

(i) Is in addition to any applicable require-
ments of subpart 6.3; and

(ii) Is not applicable for architect-engineer
services awarded pursuant to subpart 36.6.

(2) Contracts for advisory and assistance services.
(1) Except as provided in paragraph (c)(2)(ii) of this section,
if an indefinite-quantity contract for advisory and assistance
services exceeds 3 years and $13.5 million, including all
options, the contracting officer must make multiple awards
unless—

(A) The contracting officer or other official des-
ignated by the head of the agency determines in writing, as
part of acquisition planning, that multiple awards are not prac-
ticable. The contracting officer or other official must deter-
mine that only one contractor can reasonably perform the
work because either the scope of work is unique or highly spe-
cialized or the tasks so integrally related;

(B) The contracting officer or other official des-
ignated by the head of the agency determines in writing, after
the evaluation of offers, that only one offeror is capable of pro-
viding the services required at the level of quality required; or

(C) Only one offer is received.

(i1) The requirements of paragraph (c)(2)(i) of this
section do not apply if the contracting officer or other official
designated by the head of the agency determines that the advi-
sory and assistance services are incidental and not a signifi-
cant component of the contract.

16.505 Ordering.

(a) General.(1) In general, the contracting officer does not
synopsize orders under indefinite-delivery contracts; except
see 16.505(a)(4) and (11), and 16.505(b)(2)(ii)(D).

(2) Individual orders shall clearly describe all services
to be performed or supplies to be delivered so the full cost or
price for the performance of the work can be established when
the order is placed. Orders shall be within the scope, issued
within the period of performance, and be within the maximum
value of the contract.

(3) Performance-based acquisition methods must be
used to the maximum extent practicable, if the contract or
order is for services (see 37.102(a) and subpart 37.6).

(4) The following requirements apply when procuring
items peculiar to one manufacturer:

(i) The contracting officer must justify restricting
consideration to an item peculiar to one manufacturer (e.g., a

(FAC 2005-98)  16.5-3



FAC 2005-98 MAY 31, 2018

16.505

FEDERAL ACQUISITION REGULATION

particular brand-name, product, or a feature of a product that
is peculiar to one manufacturer). A brand-name item, even if
available on more than one contract, is an item peculiar to one
manufacturer. Brand-name specifications shall not be used
unless the particular brand-name, product, or feature is essen-
tial to the Government’s requirements and market research
indicates other companies’ similar products, or products lack-
ing the particular feature, do not meet, or cannot be modified
to meet, the agency’s needs.

(i) Requirements for use of items peculiar to one
manufacturer shall be justified and approved using the for-
mat(s) and requirements from paragraphs (b)(2)(ii)(A), (B),
and (C) of this section, modified to show the brand-name jus-
tification. A justification is required unless a justification cov-
ering the requirements in the order was previously approved
for the contract in accordance with 6.302-1(c) or unless the
base contract is a single-award contract awarded under full
and open competition. Justifications for the use of brand-
name specifications must be completed and approved at the
time the requirement for a brand-name is determined.

(ii1)(A) For an order in excess of $30,000, the con-
tracting officer shall—

(1) Post the justification and supporting docu-
mentation on the agency website used (if any) to solicit offers
for orders under the contract; or

(2) Provide the justification and supporting
documentation along with the solicitation to all contract
awardees.

(B) The justifications for brand-name acquisi-
tions may apply to the portion of the acquisition requiring the
brand-name item. If the justification is to cover only the por-
tion of the acquisition which is brand-name, then it should so
state; the approval level requirements will then only apply to
that portion.

(C) The requirements in paragraph (a)(4)(iii)(A)
of this section do not apply when disclosure would compro-
mise the national security (e.g., would result in disclosure of
classified information) or create other security risks.

(D) The justification is subject to the screening
requirement in paragraph (b)(2)(ii)(D)(4) of this section.

(5) When acquiring information technology and related
services, consider the use of modular contracting to reduce
program risk (see 39.103(a)).

(6) Orders may be placed by using any medium speci-
fied in the contract.

(7) Orders placed under indefinite-delivery contracts
must contain the following information:

(1) Date of order.

(i1) Contract number and order number.

(iii) For supplies and services, line item number, sub-
line item number (if applicable), description, quantity, and
unit price or estimated cost and fee (as applicable). The cor-
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responding line item number and subline item number from
the base contract shall also be included.

(iv) Delivery or performance schedule.

(v) Place of delivery or performance (including
consignee).

(vi) Any packaging,
instructions.

(vii) Accounting and appropriation data.

(viii) Method of payment and payment office, if not
specified in the contract (see 32.1110(e)).

(8) Orders placed under a task-order contract or deliv-
ery-order contract awarded by another agency (i.e., a Govern-
mentwide acquisition contract, or multi-agency contract)—

(i) Are not exempt from the development of acquisi-
tion plans (see subpart 7.1), and an information technology
acquisition strategy (see Part 39);

(i) May not be used to circumvent conditions and
limitations  imposed on the wuse of funds
(e.g, 31 U.S.C. 1501(a)(1)); and

(iii) Shall comply with all FAR requirements for a
consolidated or bundled contract when the order meets the
definition at 2.101(b) of “consolidation” or “bundling”.

(9) In accordance with section 1427(b) of Public Law
108-136 (40 U.S.C. 1103 note), orders placed under multi-
agency contracts for services that substantially or to a domi-
nant extent specify performance of architect-engineer ser-
vices, as defined in 2.101, shall—

(i) Be awarded using the procedures at subpart 36.6;

packing, and shipping

and

(i) Require the direct supervision of a professional
architect or engineer licensed, registered or certified in the
State, Federal District, or outlying area, in which the services
are to be performed.

(10) (i) No protest under subpart 33.1 is authorized in
connection with the issuance or proposed issuance of an order
under a task-order contract or delivery-order contract, except:

(A) A protest on the grounds that the order
increases the scope, period, or maximum value of the contract;
or

(B) (1) Foragencies other than DoD, NASA, and
the Coast Guard, a protest of an order valued in excess of $10
million (41 U.S.C. 4106(f)); or

(2) or DoD, NASA, or the Coast Guard, a pro-
test of an order valued in excess of $25 million (10 U.S.C.
2304c(e)).

(i1) Protests of orders in excess of the thresholds
stated in 16.505(a)(10)(1)(B) may only be filed with the Gov-
ernment Accountability Office, in accordance with the proce-
dures at 33.104.

(11) Publicize orders funded in whole or in part by the
American Recovery and Reinvestment Act of 2009 (Pub. L.
111-5) as follows:
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(1) Notices of proposed orders shall follow the pro-
cedures in 5.704 for posting orders.

(i1) Award notices for orders shall follow the proce-
dures in 5.705.

(12) When using the Governmentwide commercial pur-
chase card as a method of payment, orders at or below the
micro-purchase threshold are exempt from verification in the
System for Award Management database as to whether the
contractor has a delinquent debt subject to collection under the
Treasury Offset Program (TOP).

(b) Orders under multiple-award contracts—(1) Fair
opportunity.(i) The contracting officer must provide each
awardee a fair opportunity to be considered for each order
exceeding $3,500 issued under multiple delivery-order con-
tracts or multiple task-order contracts, except as provided for
in paragraph (b)(2) of this section.

(i1) The contracting officer may exercise broad dis-
cretion in developing appropriate order placement proce-
dures. The contracting officer should keep submission
requirements to a minimum. Contracting officers may use
streamlined procedures, including oral presentations. If the
order does not exceed the simplified acquisition threshold, the
contracting officer need not contact each of the multiple
awardees under the contract before selecting an order awardee
if the contracting officer has information available to ensure
that each awardee is provided a fair opportunity to be consid-
ered for each order. The competition requirements in Part 6
and the policies in subpart 15.3 do not apply to the ordering
process. However, the contracting officer must—

(A) Develop placement procedures that will pro-
vide each awardee a fair opportunity to be considered for each
order and that reflect the requirement and other aspects of the
contracting environment;

(B) Not use any method (such as allocation or
designation of any preferred awardee) that would not result in
fair consideration being given to all awardees prior to placing
each order;

(C) Tailor the procedures to each acquisition;

(D) Include the procedures in the solicitation and
the contract; and

(E) Consider price or cost under each order as one
of the factors in the selection decision.

(i) Orders exceeding the simplified acquisition
threshold. (A) Each order exceeding the simplified acquisi-
tion threshold shall be placed on a competitive basis in accor-
dance with paragraph (b)(1)(iii)(B) of this section, unless
supported by a written determination that one of the circum-
stances described at 16.505(b)(2)(i) applies to the order and
the requirement is waived on the basis of a justification that
is prepared in accordance with 16.505(b)(2)(ii)(B);

(B) The contracting officer shall—

(1) Provide a fair notice of the intent to make
a purchase, including a clear description of the supplies to be

delivered or the services to be performed and the basis upon
which the selection will be made to all contractors offering the
required supplies or services under the multiple-award con-
tract; and

(2) Afford all contractors responding to the
notice a fair opportunity to submit an offer and have that offer
fairly considered.

(iv) Orders exceeding $5.5 million. For task or deliv-
ery orders in excess of $5.5 million, the requirement to pro-
vide all awardees a fair opportunity to be considered for each
order shall include, at a minimum—

(A) A notice of the task or delivery order that
includes a clear statement of the agency’s requirements;

(B) A reasonable response period;

(C) Disclosure of the significant factors and sub-
factors, including cost or price, that the agency expects to con-
sider in evaluating proposals, and their relative importance;

(D) Where award is made on a best value basis, a
written statement documenting the basis for award and the rel-
ative importance of quality and price or cost factors; and

(E) An opportunity for a postaward debriefing in
accordance with paragraph (b)(6) of this section.

(v) The contracting officer should consider the fol-
lowing when developing the procedures:

(A) (1) Past performance on earlier orders under
the contract, including quality, timeliness and cost control.

(2) Potential impact on other orders placed
with the contractor.

(3) Minimum order requirements.

(4) The amount of time contractors need to
make informed business decisions on whether to respond to
potential orders.

(5) Whether contractors could be encouraged
to respond to potential orders by outreach efforts to promote
exchanges of information, such as—

(i) Seeking comments from two or more
contractors on draft statements of work;

(i) Using a multiphased approach when
effort required to respond to a potential order may be resource
intensive (e.g., requirements are complex or need continued
development), where all contractors are initially considered
on price considerations (e.g., rough estimates), and other con-
siderations as appropriate (e.g., proposed conceptual
approach, past performance). The contractors most likely to
submit the highest value solutions are then selected for one-
on-one sessions with the Government to increase their under-
standing of the requirements, provide suggestions for refining
requirements, and discuss risk reduction measures.

(B) Formal evaluation plans or scoring of quotes
or offers are not required.

(2) Exceptions to the fair opportunity process.(i) The
contracting officer shall give every awardee a fair opportunity
to be considered for a delivery-order or task-order exceeding
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$3,500 unless one of the following statutory exceptions
applies:

(A) The agency need for the supplies or services
is so urgent that providing a fair opportunity would result in
unacceptable delays.

(B) Only one awardee is capable of providing the
supplies or services required at the level of quality required
because the supplies or services ordered are unique or highly
specialized.

(C) The order must be issued on a sole-source
basis in the interest of economy and efficiency because it is a
logical follow-on to an order already issued under the con-
tract, provided that all awardees were given a fair opportunity
to be considered for the original order.

(D) It is necessary to place an order to satisfy a
minimum guarantee.

(E) For orders exceeding the simplified acquisi-
tion threshold, a statute expressly authorizes or requires that
the purchase be made from a specified source.

(F) In accordance with section 1331 of Public
Law 111-240 (15 U.S.C. 644(r)), contracting officers may, at
their discretion, set aside orders for any of the small business
concerns identified in 19.000(a)(3). When setting aside
orders for small business concerns, the specific small business
program eligibility requirements identified in part 19 apply.

(1) The justification for an exception to fair oppor-
tunity shall be in writing as specified in paragraphs
(b)(2)(i1)(A) or (B) of this section. No justification is needed
for the exception described in paragraph (b)(2)(i)(F) of this
section.

(A) Orders exceeding 33,500, but not exceeding
the simplified acquisition threshold. The contracting officer
shall document the basis for using an exception to the fair
opportunity process. If the contracting officer uses the logical
follow-on exception, the rationale shall describe why the rela-
tionship between the initial order and the follow-on is logical
(e.g., in terms of scope, period of performance, or value).

(B) Orders exceeding the simplified acquisition
threshold. As a minimum, each justification shall include the
following information and be approved in accordance with
paragraph (b)(2)(ii)(C) of this section:

(1) ldentification of the agency and the con-
tracting activity, and specific identification of the document as
a “Justification for an Exception to Fair Opportunity.”

(2) Nature and/or description of the action
being approved.

(3) A description of the supplies or services
required to meet the agency’s needs (including the estimated
value).

(4) Identification of the exception to fair
opportunity (see 16.505(b)(2)) and the supporting rationale,
including a demonstration that the proposed contractor’s
unique qualifications or the nature of the acquisition requires
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use of the exception cited. If the contracting officer uses the
logical follow-on exception, the rationale shall describe why
the relationship between the initial order and the follow-on is
logical (e.g., in terms of scope, period of performance, or
value).

(5) A determination by the contracting officer
that the anticipated cost to the Government will be fair and
reasonable.

(6) Any other facts supporting the justifica-
tion.

(7) A statement of the actions, if any, the
agency may take to remove or overcome any barriers that led
to the exception to fair opportunity before any subsequent
acquisition for the supplies or services is made.

(8) The contracting officer’s certification that
the justification is accurate and complete to the best of the
contracting officer’s knowledge and belief.

(9) Evidence that any supporting data that is
the responsibility of technical or requirements personnel (e.g.,
verifying the Government’s minimum needs or requirements
or other rationale for an exception to fair opportunity) and
which form a basis for the justification have been certified as
complete and accurate by the technical or requirements per-
sonnel.

(10) A written determination by the approving
official that one of the circumstances in (b)(2)(i)(A) through
(E) of this section applies to the order.

(C) Approval.(1) For proposed orders exceeding
the simplified acquisition threshold, but not exceeding
$700,000, the ordering activity contracting officer’s certifica-
tion that the justification is accurate and complete to the best
of the ordering activity contracting officer’s knowledge and
belief will serve as approval, unless a higher approval level is
established in accordance with agency procedures.

(2) For a proposed order exceeding $700,000,
but not exceeding $13.5 million, the justification must be
approved by the advocate for competition of the activity plac-
ing the order, or by an official named in paragraph
(b)(2)(i1)(C)(3) or (4) of this section. This authority is not del-
egable.

(3) For a proposed order exceeding $13.5 mil-
lion, but not exceeding $68 million (or, for DoD, NASA, and
the Coast Guard, not exceeding $93 million), the justification
must be approved by—

(i) The head of the procuring activity plac-
ing the order;
(ii) A designee who—
(4) If a member of the armed forces, is a
general or flag officer;
(B) If a civilian, is serving in a position in
a grade above GS-15 under the General Schedule (or in a com-
parable or higher position under another schedule); or
(iii) An official named in paragraph
(b)(2)(i1)(C)(4) of this section.
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(4) For a proposed order exceeding $68 mil-
lion (or, for DoD, NASA, and the Coast Guard, over $93 mil-
lion), the justification must be approved by the senior
procurement executive of the agency placing the order. This
authority is not delegable, except in the case of the Under Sec-
retary of Defense for Acquisition, Technology, and Logistics,
acting as the senior procurement executive for the Department
of Defense.

(D) Posting.(1) Except as provided in paragraph
(b)(2)(i1)(D)(5) of this section, within 14 days after placing an
order exceeding the simplified acquisition threshold that does
not provide for fair opportunity in accordance with 16.505(b),
the contract officer shall—

(i) Publish a notice in accordance with
5.301; and

(ii) Make publicly available the justifica-
tion required at (b)(2)(ii)(B) of this section.

(2) The justification shall be made publicly

available—

(i) At the GPE www.fedbizopps.gov;

(ii) On the Web site of the agency, which
may provide access to the justifications by linking to the GPE;
and

(iii) Must remain posted for a minimum of
30 days.

(3) In the case of an order permitted under
paragraph (b)(2)(i)(A) of this subsection, the justification
shall be posted within 30 days after award of the order.

(4) Contracting officers shall carefully screen
all justifications for contractor proprietary data and remove all
such data, and such references and citations as are necessary
to protect the proprietary data, before making the justifica-
tions available for public inspection. Contracting officers
shall also be guided by the exemptions to disclosure of infor-
mation contained in the Freedom of Information Act (5 U.S.C.
552) and the prohibitions against disclosure in 24.202 in
determining whether other data should be removed. Although
the submitter notice process set out in Executive Order 12600
“Predisclosure Notification Procedures for Confidential
Commercial Information” does not apply, if the justification
appears to contain proprietary data, the contracting officer
should provide the contractor that submitted the information
an opportunity to review the justification for proprietary data
before making the justification available for public inspec-
tion, redacted as necessary. This process must not prevent or
delay the posting of the justification in accordance with the
timeframes required in paragraphs (1) and (3).

(5) The posting requirement of this section
does not apply—
(i) When disclosure would compromise the
national security (e.g., would result in disclosure of classified
information) or create other security risks; or

(ii) To a small business set-aside under para-
graph (b)(2)())(F).

(3) Pricing orders. If the contract did not establish the
price for the supply or service, the contracting officer must
establish prices for each order using the policies and methods
in subpart 15.4.

(4) For additional requirements for cost reimbursement
orders see 16.301-3.

(5) For additional requirements for time-and-materials
or labor-hour orders, see 16.601(e).

(6) Postaward Notices and Debriefing of Awardees for
Orders Exceeding 35.5 million. The contracting officer shall
notify unsuccessful awardees when the total price of a task or
delivery order exceeds $5.5 million.

(i) The procedures at 15.503(b)(1) shall be followed
when providing postaward notification to unsuccessful
awardees.

(i1) The procedures at 15.506 shall be followed when
providing postaward debriefing to unsuccessful awardees.

(iii) A summary of the debriefing shall be included
in the task or delivery order file.

(7) Decision documentation for orders. (i) The con-
tracting officer shall document in the contract file the rationale
for placement and price of each order, including the basis for
award and the rationale for any tradeoffs among cost or price
and non-cost considerations in making the award decision.
This documentation need not quantify the tradeoffs that led to
the decision.

(i1) The contract file shall also identify the basis for
using an exception to the fair opportunity process (see para-
graph (b)(2))

(8) Task-order and delivery-order ombudsman. The
head of the agency shall designate a task-order and delivery-
order ombudsman. The ombudsman must review complaints
from contractors and ensure they are afforded a fair opportu-
nity to be considered, consistent with the procedures in the
contract. The ombudsman must be a senior agency official
who is independent of the contracting officer and may be the
agency’s advocate for competition.

(c) Limitation on ordering period for task-order contracts
for advisory and assistance services.(1) Except as provided
for in paragraphs (c)(2) and (c)(3), the ordering period of a
task-order contract for advisory and assistance services,
including all options or modifications, normally may not
exceed 5 years.

(2) The 5-year limitation does not apply when—
(1) A longer ordering period is specifically autho-
rized by a statute; or
(i1) The contract is for an acquisition of supplies or
services that includes the acquisition of advisory and assis-
tance services and the contracting officer, or other official des-
ignated by the head of the agency, determines that the advisory
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and assistance services are incidental and not a significant
component of the contract.

(3) The contracting officer may extend the contract on
a sole-source basis only once for a period not to exceed
6 months if the contracting officer, or other official designated
by the head of the agency, determines that—

(i) The award of a follow-on contract is delayed by
circumstances that were not reasonably foreseeable at the time
the initial contract was entered into; and

(i) The extension is necessary to ensure continuity
of services, pending the award of the follow-on contract.

16.506 Solicitation provisions and contract clauses.

(a) Insert the clause at 52.216-18, Ordering, in solicitations
and contracts when a definite-quantity contract, a require-
ments contract, or an indefinite-quantity contract is
contemplated.

(b) Insert a clause substantially the same as the clause at
52.216-19, Order Limitations, in solicitations and contracts
when a definite-quantity contract, a requirements contract, or
an indefinite-quantity contract is contemplated.

(c) Insert the clause at 52.216-20, Definite Quantity, in
solicitations and contracts when a definite-quantity contract is
contemplated.

(d)(1) Insert the clause at 52.216-21, Requirements, in
solicitations and contracts when a requirements contract is
contemplated.

(2) If the contract is for nonpersonal services and related
supplies and covers estimated requirements that exceed a spe-
cific Government activity’s internal capability to produce or
perform, use the clause with its Alternate 1.

(3) If the contract includes subsistence for both Govern-
ment use and resale in the same Schedule, and similar prod-
ucts may be acquired on a brand-name basis, use the clause
with its Alternate II (but see paragraph (d)(5) of this section).

16.5-8  (FAC 2005-98)

(4) If the contract involves a partial small business set-
aside, use the clause with its Alternate III (but see
paragraph (d)(5) of this section).

(5) If the contract—

(1) Includes subsistence for Government use and
resale in the same schedule and similar products may be
acquired on a brand-name basis; and

(i1) Involves a partial small business set-aside, use
the clause with its Alternate I'V.

(e) Insert the clause at 52.216-22, Indefinite Quantity, in
solicitations and contracts when an indefinite-quantity con-
tract is contemplated.

(f) Insert the provision at 52.216-27, Single or Multiple
Awards, in solicitations for indefinite-quantity contracts that
may result in multiple contract awards. Modify the provision
to specify the estimated number of awards. Do not use this
provision for advisory and assistance services contracts that
exceed 3 years and $13.5 million (including all options).

(g) Insert the provision at 52.216-28, Multiple Awards for
Advisory and Assistance Services, in solicitations for task-
order contracts for advisory and assistance services that
exceed 3 years and $13.5 million (including all options),
unless a determination has been made under
16.504(c)(2)(1)(A). Modify the provision to specify the esti-
mated number of awards.

(h) See 10.001(d) for insertion of the clause at 52.210-1,
Market Research, when the contract is over $5.5 million for
the procurement of items other than commercial items.

(i) See 7.107-6 for use of 52.207-6, Solicitation of Offers
from Small Business Concerns and Small Business Teaming
Arrangement or Joint Ventures (Multiple-Award Contracts) in
solicitations for multiple-award contracts above the substan-
tial bundling threshold of the agency.
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Subpart 19.2—Policies

19.201 General policy.

(a) It is the policy of the Government to provide maximum
practicable opportunities in its acquisitions to small business,
veteran-owned small business, service-disabled veteran-
owned small business, HUBZone small business, small dis-
advantaged business, and women-owned small business con-
cerns. Such concerns must also have the maximum
practicable opportunity to participate as subcontractors in the
contracts awarded by any executive agency, consistent with
efficient contract performance. The Small Business Adminis-
tration (SBA) counsels and assists small business concerns
and assists contracting personnel to ensure that a fair propor-
tion of contracts for supplies and services is placed with small
business.

(b) Heads of contracting activities are responsible for
effectively implementing the small business programs within
their activities, including achieving program goals. They are
to ensure that contracting and technical personnel maintain
knowledge of small business program requirements and take
all reasonable action to increase participation in their activi-
ties’ contracting processes by these businesses.

(¢) The Small Business Act requires each agency with con-
tracting authority to establish an Office of Small and Disad-
vantaged Business Utilization (see section 15(k) of the Small
Business Act). For the Department of Defense, in accordance
with section 904 of the National Defense Authorization Act
for Fiscal Year 2006 (Public Law 109-163) (10 U.S.C. 144
note), the Office of Small and Disadvantaged Business Utili-
zation has been redesignated as the Office of Small Business
Programs. Management of the office is the responsibility of an
officer or employee of the agency who, in carrying out the pur-
poses of the Act—

(1) Is known as the Director of Small and Disadvan-
taged Business Utilization, or for the Department of Defense,
the Director of Small Business Programs;

(2) Is appointed by the agency head;

(3) Is responsible to and reports directly to the agency
head or the deputy to the agency head;

(4) Is responsible for the agency carrying out the func-
tions and duties in sections 8, 15, 31, 36, and 44 of the Small
Business Act;

(5) Works with the SBA procurement center represen-
tative (or, if a procurement center representative is not
assigned, see 19.402(a)(2)) to identify proposed solicitations
that involve bundling and work with the agency acquisition
officials and SBA to revise the acquisition strategies for such
proposed solicitations to increase the probability of participa-
tion by small businesses;

(6) Assists small business concerns in obtaining pay-

ments under their contracts, late payment interest penalties, or
information on contractual payment provisions;

(7) Has supervisory authority over agency personnel to
the extent that their functions and duties relate to sections 8§,
15, 31, 36, and 44 of the Small Business Act;

(8) Assigns a small business technical advisor to each
contracting activity within the agency to which the SBA has
assigned a representative (see 19.402)—

(i) Who is a full-time employee of the contracting
activity, well qualified, technically trained, and familiar with
the supplies or services contracted for by the activity; and

(i1) Whose principal duty is to assist the SBA’s
assigned representative in performing functions and duties
relating to sections 8, 15,31, 36, and 44 of the Small Business
Act;

(9) Cooperates and consults on a regular basis with the
SBA in carrying out the agency’s functions and duties in sec-
tions 8, 15, 31, 36, and 44 of the Small Business Act;

(10) Makes recommendations in accordance with
agency procedures as to whether a particular acquisition
should be awarded under subpart 19.5 as a small business set-
aside, under subpart 19.8 as a section 8(a) award, under sub-
part 19.13 as a HUBZone set-aside, under subpart 19.14 as a
service-disabled veteran-owned small business set-aside, or
under subpart 19.15 as a set-aside for economically disadvan-
taged women-owned small business (EDWOSB) concerns or
women-owned small business (WOSB) concerns eligible
under the WOSB Program,;

(11) Conducts annual reviews to assess the—

(i) Extent to which small businesses are receiving a
fair share of Federal procurements, including contract oppor-
tunities under the programs administered under the Small
Business Act;

(i1)) Adequacy of consolidated or bundled contract
documentation and justifications; and

(ii1) Actions taken to mitigate the effects of neces-
sary and justified consolidation or bundling on small busi-
nesses;

(12) Provides a copy of the assessment made under
paragraph (c)(11) of this section to the Agency Head and SBA
Administrator;

(13) Provides to the chief acquisition officer and senior
procurement executive advice and comments on acquisition
strategies, market research, and justifications related to con-
solidation of contract requirements;

(14) When notified by a small business concern prior to
the award of a contract that the small business concern
believes that a solicitation, request for proposal, or request for
quotation unduly restricts the ability of the small business
concern to compete for the award—

(1) Submits the notification by the small business
concern to the contracting officer and, if necessary, recom-
mends ways in which the solicitation, request for proposal, or
request for quotation may be altered to increase the opportu-
nity for competition; and

19.2-1



http://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title10-section144&num=0&edition=prelim

FAC 2005-98 MAY 31, 2018

19.202

FEDERAL ACQUISITION REGULATION

(i1) Informs the advocate for competition of such
agency (as established under 41 U.S.C 1705 or 10 U.S.C.
2318) of such notification;

(15) Ensures agency purchases using the Govern-
mentwide purchase card that are greater than the micro-pur-
chase threshold and less than the simplified acquisition
threshold, were made in compliance with the Small Business
Act and were properly recorded in accordance with subpart
4.6 in the Federal Procurement Data System;

(16) Assists small business contractors and subcontrac-
tors in finding resources for education and training on com-
pliance with contracting regulations;

(17) Reviews all subcontracting plans required by
19.702(a) to ensure the plan provides maximum practicable
opportunity for small business concerns to participate in the
performance of the contract; and

(18) Performs other duties listed at 15 U.S.C. 644(k).

(d) Small Business Specialists must be appointed and act
in accordance with agency regulations.

19.202 Specific policies.

In order to further the policy in 19.201(a), contracting offi-
cers shall comply with the specific policies listed in this sec-
tion and shall consider recommendations of the agency
Director of Small and Disadvantaged Business Utilization, or
the Director’s designee, as to whether a particular acquisition
should be awarded under subpart 19.5, 19.8, 19.13, 19.14, or
19.15. Agencies shall establish procedures including dollar
thresholds for review of acquisitions by the Director or the
Director’s designee for the purpose of making these recom-
mendations. The contracting officer shall document the con-
tract file whenever the Director’s recommendations are not
accepted.

19.202-1 Encouraging small business participation in
acquisitions.

Small business concerns shall be afforded an equitable
opportunity to compete for all contracts that they can perform
to the extent consistent with the Government’s interest. When
applicable, the contracting officer shall take the following
actions:

(a) Divide proposed acquisitions of supplies and services
(except construction) into reasonably small lots (not less than
economic production runs) to permit offers on quantities less
than the total requirement.

(b) Plan acquisitions such that, if practicable, more than
one small business concern may perform the work, if the work
exceeds the amount for which a surety may be guaranteed by
SBA against loss under 15 U.S.C. 694b.

(c) Ensure that delivery schedules are established on a real-
istic basis that will encourage small business participation to
the extent consistent with the actual requirements of the
Government.

19.2-2

(d) Encourage prime contractors to subcontract with small
business concerns (see Subpart 19.7).

(e)(1) Provide a copy of the proposed acquisition package
to the SBA procurement center representative (or, if a pro-
curement center representative is not assigned, see 19.402(a))
at least 30 days prior to the issuance of the solicitation if—

(i) The proposed acquisition is for supplies or ser-
vices currently being provided by a small business and the
proposed acquisition is of a quantity or estimated dollar value,
the magnitude of which makes it unlikely that small busi-
nesses can compete for the prime contract;

(i1) The proposed acquisition is for construction and
seeks to package or consolidate discrete construction projects
and the magnitude of this consolidation makes it unlikely that
small businesses can compete for the prime contract; or

(ii1) The proposed acquisition is for a consolidated or
bundled requirement. (See 7.107-5(a) for mandatory 30-day
notice requirement to incumbent small business concerns.)
The contracting officer shall provide all information relative
to the justification for the consolidation or bundling, including
the acquisition plan or strategy, and if the acquisition involves
substantial bundling, the information identified in 7.107-4.
The contracting officer shall also provide the same informa-
tion to the agency Office of Small and Disadvantaged Busi-
ness Utilization.

(2) Provide a statement explaining why the—

(1) Proposed acquisition cannot be divided into rea-
sonably small lots (not less than economic production runs) to
permit offers on quantities less than the total requirement;

(i1) Delivery schedules cannot be established on a
realistic basis that will encourage small business participation
to the extent consistent with the actual requirements of the
Government;

(ii1) Proposed acquisition cannot be structured so as
to make it likely that small businesses can compete for the
prime contract;

(iv) Consolidated construction project cannot be
acquired as separate discrete projects; or

(v) Consolidation or bundling is necessary and justi-

fied.

(3) Process the 30-day notification concurrently with
other processing steps required prior to the issuance of the
solicitation.

(4) If the contracting officer rejects the SBA procure-
ment center representative’s recommendation made in accor-
dance with 19.402(c)(2), document the basis for the rejection
and notify the SBA procurement center representative in
accordance with 19.505.

19.202-2 Locating small business sources.

The contracting officer must, to the extent practicable,
encourage maximum participation by small business, veteran-
owned small business, service-disabled veteran-owned small
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business, HUBZone small business, small disadvantaged
business, and women-owned small business concerns in
acquisitions by taking the following actions:

(a) Before issuing solicitations, make every reasonable
effort to find additional small business concerns, unless lists
are already excessively long and only some of the concerns on
the list will be solicited. This effort should include contacting
the SBA procurement center representative (or, if a procure-
ment center representative is not assigned, see 19.402(a)).

(b) Publicize solicitations and contract awards through the
Governmentwide point of entry (see Subparts 5.2 and 5.3).

19.202-3 Equal low bids.

In the event of equal low bids (see 14.408-6), awards shall
be made first to small business concerns which are also labor
surplus area concerns, and second to small business concerns
which are not also labor surplus area concerns.

19.202-4 Solicitation.

The contracting officer must encourage maximum
response to solicitations by small business, veteran-owned
small business, service-disabled veteran-owned small busi-
ness, HUBZone small business, small disadvantaged busi-
ness, and women-owned small business concerns by taking
the following actions:

(a) Allow the maximum amount of time practicable for the
submission of offers.

(b) Furnish specifications, plans, and drawings with solic-
itations, or furnish information as to where they may be
obtained or examined.

(c) Provide to any small business concern, upon its request,
a copy of bid sets and specifications with respect to any con-
tract to be let, the name and telephone number of an agency
contact to answer questions related to such prospective con-
tract and adequate citations to each major Federal law or
agency rule with which such business concern must comply
in performing such contract other than laws or agency rules
with which the small business must comply when doing busi-
ness with other than the Government.

19.202-5 Data collection and reporting requirements.

Agencies must measure the extent of small business par-
ticipation in their acquisition programs by taking the follow-
ing actions:

(a) Require each prospective contractor to represent
whether it is a small business, veteran-owned small business,
service-disabled veteran-owned small business, HUBZone
small business, small disadvantaged business, women-owned
small business, EDWOSB concern, or WOSB concern eligi-
ble under the WOSB Program (see the provision at 52.219-1,
Small Business Program Representations).

(b) Accurately measure the extent of participation by small
business, veteran-owned small business, service-disabled vet-

eran-owned small business, HUBZone small business, small
disadvantaged business, and women-owned small business
concerns in Government acquisitions in terms of the total
value of contracts placed during each fiscal year, and report
data to the SBA at the end of each fiscal year (see Subpart 4.6).

(c) When the contract includes the clause at 52.219-28,
Post Award Small Business Program Rerepresentation, and
the conditions in the clause for rerepresenting are met—

(1) Require a contractor that represented itself as a small
business concern prior to award of the contract to rerepresent
its size status; and

(2) Permit a contractor that represented itself as other
than a small business concern prior to award to rerepresent its
size status.

19.202-6 Determination of fair market price.

(a) The fair market price shall be the price achieved in
accordance with the reasonable price guidelines in
15.404-1(b) for—

(1) Total and partial small business set-asides (see
Subpart 19.5);

(2) HUBZone set-asides (see Subpart 19.13);

(3) Contracts utilizing the price evaluation preference
for HUBZone small business concerns (see Subpart 19.13);

(4) Service-disabled veteran-owned small business set-
asides (see subpart 19.14);

(5) Set-asides for EDWOSB concerns and WOSB con-
cerns eligible under the WOSB Program (see subpart 19.15).

(b) For 8(a) contracts, both with respect to meeting the
requirement at 19.806(b) and in order to accurately estimate
the current fair market price, contracting officers shall follow
the procedures at 19.807.

19.203 Relationship among small business programs.

(a) There is no order of precedence among the 8(a) Pro-
gram (subpart 19.8), HUBZone Program (subpart 19.13), Ser-
vice-Disabled Veteran-Owned Small Business (SDVOSB)
Procurement Program (subpart 19.14), or the Women-Owned
Small Business (WOSB) Program (subpart 19.15).

(b) At or below the simplified acquisition threshold. For
acquisitions of supplies or services that have an anticipated
dollar value exceeding $3,500 ($20,000 for acquisitions as
described in 13.201(g)(1)), but not exceeding $150,000
($750,000 for acquisitions described in paragraph (1)(i) of the
simplified acquisition threshold definition at 2.101), the
requirement at 19.502-2(a) to exclusively reserve acquisitions
for small business concerns does not preclude the contracting
officer from awarding a contract to a small business under the
8(a) Program, HUBZone Program, SDVOSB Program, or
WOSB Program.

(c) Above the simplified acquisition threshold. For acqui-
sitions of supplies or services that have an anticipated dollar
value exceeding the simplified acquisition threshold defini-
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tion at 2.101, the contracting officer shall first consider an
acquisition for the small business socioeconomic contracting
programs (i.e., 8(a), HUBZone, SDVOSB, or WOSB pro-
grams) before considering a small business set-aside (see
19.502-2(b)). However, if a requirement has been accepted by
the SBA under the 8(a) Program, it must remain in the 8(a)
Program unless the SBA agrees to its release in accordance
with 13 CFR parts 124, 125, and 126.

(d) In determining which socioeconomic program to use
for an acquisition, the contracting officer should consider, at
a minimum—

19.2-4  (FAC 2005-98)

(1) Results of market research that was done to deter-
mine if there are socioeconomic firms capable of satisfying
the agency’s requirement; and

(2) Agency progress in fulfilling its small business
goals.

(e) Small business set-asides have priority over acquisi-
tions using full and open competition. See requirements for
establishing a small business set-aside at subpart 19.5.
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Subpart 22.3—Contract Work Hours and
Safety Standards Act

22.300 Scope of subpart.

This subpart prescribes policies and procedures for apply-
ing the requirements of 40 U.S.C. chapter 37, Contract Work
Hours and Safety Standards (the statute) to contracts that may
require or involve laborers or mechanics. In this subpart, the
term “laborers or mechanics” includes apprentices, trainees,
helpers, watchmen, guards, firefighters, fireguards, and work-
men who perform services in connection with dredging or
rock excavation in rivers or harbors, but does not include any
employee employed as a seaman.

22.301 Statutory requirement.

The statute requires that certain contracts contain a clause
specifying that no laborer or mechanic doing any part of the
work contemplated by the contract shall be required or per-
mitted to work more than 40 hours in any workweek unless
paid for all such overtime hours at not less than 1 1/2 times the
basic rate of pay.

22.302 Liquidated damages and overtime pay.

(a) When an overtime computation discloses underpay-
ments, the responsible contractor or subcontractor must pay
the affected employee any unpaid wages and pay liquidated
damages to the Government. The contracting officer must
assess liquidated damages at the rate specified at 29 CFR
5.5(b)(2) per affected employee for each calendar day on
which the employer required or permitted the employee to
work in excess of the standard workweek of 40 hours without
paying overtime wages required by the statute. In accordance
with the Federal Civil Penalties Inflation Adjustment Act of
1990 (28 U.S.C. 2461 Note), the Department of Labor adjusts
this civil monetary penalty for inflation no later than January
15 each year.

(b) If the contractor or subcontractor fails or refuses to
comply with overtime pay requirements of the statute and the
funds withheld by Federal agencies for labor standards viola-
tions do not cover the unpaid wages due laborers and mechan-
ics and the liquidated damages due the Government, make
payments in the following order—

(1) Pay laborers and mechanics the wages they are owed
(or prorate available funds if they do not cover the entire
amount owed); and

(2) Pay liquidated damages.

(c) If the head of an agency finds that the administratively
determined liquidated damages due under paragraph (a) of
this section are incorrect, or that the contractor or subcontrac-
tor inadvertently violated the statute despite the exercise of
due care, the agency head may—

(1) Reduce the amount of liquidated damages assessed
for liquidated damages of $500 or less;

(2) Release the contractor or subcontractor from the lia-
bility for liquidated damages of $500 or less; or

(3) Recommend that the Secretary of Labor reduce or
waive liquidated damages over $500.

(d) After the contracting officer determines the liquidated
damages and the contractor makes appropriate payments, dis-
burse any remaining assessments in accordance with agency
procedures.

22.303 Administration and enforcement.

The procedures and reports required for construction con-
tracts in subpart 22.4 also apply to investigations of alleged
violations of the statute on other than construction contracts.

22.304 Variations, tolerances, and exemptions.

(a) The Secretary of Labor, under 40 U.S.C. 3706, upon
the Secretary’s initiative or at the request of any Federal
agency, may provide reasonable limitations and allow varia-
tions, tolerances, and exemptions to and from any or all pro-
visions of the statute (see 29 CFR 5.15).

(b) The Secretary of Labor may make variations, toler-
ances, and exemptions from the regulatory requirements of
applicable parts of 29 CFR when the Secretary finds that such
action is necessary and proper in the public interest or to pre-
vent injustice and undue hardship (see 29 CFR 5.14).

22.305 Contract clause.

Insert the clause at 52.222-4, Contract Work Hours and
Safety Standards—Overtime Compensation, in solicitations
and contracts (including, for this purpose, basic ordering
agreements) when the contract may require or involve the
employment of laborers or mechanics. However, do not
include the clause in solicitations and contracts—

(a) Valued at or below $150,000;

(b) For commercial items;

(c) For transportation or the transmission of intelligence;

(d) To be performed outside the United States, Puerto Rico,
American Samoa, Guam, the U.S. Virgin Islands, Johnston
Island, Wake Island, and the outer Continental Shelf as
defined in the Outer Continental Shelf Lands Act
(43 U.S.C. 1331) (29 CFR 5.15);

(e) For work to be done solely in accordance with 41
U.S.C. chapter 65, Contracts for Materials, Supplies, Articles,
and Equipment Exceeding $15,000 (see subpart 22.6);

(f) For supplies that include incidental services that do not
require substantial employment of laborers or mechanics; or

(g) Exempt under regulations of the Secretary of Labor
(29 CFR 5.15).
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(b) To expedite settlement, the TCO may request specially
qualified personnel to—
(1) Assist in dealings with the contractor;
(2) Advise on legal and contractual matters;
(3) Conduct accounting reviews and advise and assist
on accounting matters; and
(4) Perform the following functions regarding termina-
tion inventory (see Subpart 45.6):
(1) Verify its existence.
(i1) Determine qualitative and quantitative allocabil-

ity.

(iii) Make recommendations concerning serviceabil-
ity.

(iv) Undertake necessary screening and redistribu-
tion.

(v) Assist the contractor in accomplishing other
disposition.

(¢) The TCO should promptly hold a conference with the
contractor to develop a definite program for effecting the set-
tlement. When appropriate in the judgment of the TCO, after
consulting with the contractor, principal subcontractors
should be requested to attend. Topics that should be discussed
at the conference and documented include—

(1) General principles relating to the settlement of any
settlement proposal, including obligations of the contractor
under the termination clause of the contract;

(2) Extent of the termination, point at which work is
stopped, and status of any plans, drawings, and information
that would have been delivered had the contract been
completed;

(3) Status of any continuing work;

(4) Obligation of the contractor to terminate subcon-
tracts and general principles to be followed in settling subcon-
tractor settlement proposals;

(5) Names of subcontractors involved and the dates ter-
mination notices were issued to them;

(6) Contractor personnel handling review and settle-
ment of subcontractor settlement proposals and the methods
being used;

(7) Arrangements for transfer of title and delivery to the
Government of any material required by the Government;

(8) General principles and procedures to be followed in
the protection, preservation, and disposition of the contrac-
tor’s and subcontractors’ termination inventories, including
the preparation of termination inventory schedules;

(9) Contractor accounting practices and preparation of
SF 1439 (Schedule of Accounting Information (49.602-3));

(10) Form in which to submit settlement proposals;

(11) Accounting review of settlement proposals;

(12) Any requirement for interim financing in the nature
of partial payments;

(13) Tentative time schedule for negotiation of the set-
tlement, including submission by the contractor and subcon-

tractors of settlement proposals, termination inventory
schedules, and accounting information schedules (see
49.206-3 and 49.303-2);

(14) Actions taken by the contractor to minimize impact
upon employees affected adversely by the termination (see
paragraph (g) of the letter notice in 49.601-2); and

(15) Obligation of the contractor to furnish accurate,
complete, and current cost or pricing data, and to certify to that
effect in accordance with 15.403-4(a)(1) when the amount of
a termination settlement agreement, or a partial termination
settlement agreement plus the estimate to complete the con-
tinued portion of the contract exceeds the threshold in
15.403-4.

49.105-1 Termination status reports.

When the TCO and contracting officer are in different
activities, the TCO will furnish periodic status reports on ter-
mination actions to the contracting office upon request. The
contracting office shall specify the information required.

49.105-2 Release of excess funds.

(a) The TCO shall estimate the funds required to settle the
termination, and within 30 days after the receipt of the termi-
nation notice, recommend the release of excess funds to the
contracting officer. The initial deobligation of excess funds
should be accomplished in a timely manner by the contracting
officer, or the TCO, if delegated the responsibility. The TCO
shall not recommend the release of amounts under $1,000,
unless requested by the contracting officer.

(b) The TCO shall maintain continuous surveillance of
required funds to permit timely release of any additional
excess funds (a recommended format for release of excess
funds is in 49.604). If previous releases of excess funds result
in a shortage of the amount required for settlement, the TCO
shall promptly inform the contracting officer, who shall rein-
state the funds within 30 days.

49.105-3 Termination case file.

The TCO responsible for negotiating the final settlement
shall establish a separate case file for each termination. This
file will include memoranda and records of all actions relative
to the settlement (see 4.801).

49.105-4 Cleanup of construction site.

In the case of terminated construction contracts, the con-
tracting officer shall direct action to ensure the cleanup of the
site, protection of serviceable materials, removal of hazards,
and other action necessary to leave a safe and healthful site.

49.106 Fraud or other criminal conduct.

If the TCO suspects fraud or other criminal conduct related
to the settlement of a terminated contract, the TCO shall dis-
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continue negotiations and report the facts under agency
procedures.

49.107 Audit of prime contract settlement proposals and
subcontract settlements.

(a) The TCO shall refer each prime contractor settlement
proposal valued at or above the threshold for obtaining certi-
fied cost or pricing data set forth in FAR 15.403-4(a)(1) to the
appropriate audit agency for review and recommendations.
The TCO may submit settlement proposals of less than the
threshold for obtaining certified cost or pricing data to the
audit agency. Referrals shall indicate any specific information
or data that the TCO considers relevant and shall include facts
and circumstances that will assist the audit agency in perform-
ing its function. The audit agency shall develop requested
information and may make any further accounting reviews it
considers appropriate. After its review, the audit agency shall
submit written comments and recommendations to the TCO.
When a formal examination of settlement proposals valued
under the threshold for obtaining certified cost or pricing data
is not warranted, the TCO will perform or have performed a
desk review and include a written summary of the review in
the termination case file.

(b) The TCO shall refer subcontract settlements received
for approval or ratification to the appropriate audit agency for
review and recommendations when—

(1) The amount exceeds the threshold for obtaining cer-
tified cost or pricing data; or

(2) The TCO determines that a complete or partial
accounting review is advisable. The audit agency shall submit
written comments and recommendations to the TCO. The
review by the audit agency does not relieve the prime contrac-
tor or higher tier subcontractor of the responsibility for per-
forming an accounting review.

(c)(1) The responsibility of the prime contractor and of
each subcontractor (see 49.108) includes performance of
accounting reviews and any necessary field audits. However,
the TCO should request the Government audit agency to per-
form the accounting review of a subcontractor’s settlement
proposal when—

(i) A subcontractor objects, for competitive reasons,
to an accounting review of its records by an upper tier
contractor;

(i) The Government audit agency is currently per-
forming audit work at the subcontractor’s plant, or can per-
form the audit more economically or efficiently;

(iii) Audit by the Government is necessary for con-
sistent audit treatment and orderly administration; or

(iv) The contractor has a substantial or controlling
financial interest in the subcontractor.

(2) The audit agency should avoid duplication of
accounting reviews performed by the upper tier contractor on
subcontractor settlement proposals. However, this should not
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preclude the Government from making additional reviews
when appropriate. When the contractor is performing
accounting reviews according to this section, the TCO should
request the audit agency to periodically examine the contrac-
tor’s accounting review procedures and performance, and to
make appropriate comments and recommendations to the
TCO.

(d) The audit report is advisory only, and is for the TCO to
use in negotiating a settlement or issuing a unilateral determi-
nation. Government personnel handling audit reports must be
careful not to reveal privileged information or information
that will jeopardize the negotiation position of the Govern-
ment, the prime contractor, or a higher tier subcontractor.
Consistent with this, and when in the Government’s interest,
the TCO may furnish audit reports under paragraph (c) of this
section to prime and higher tier subcontractors for their use in
settling subcontract settlement proposals.

49.108 Settlement of subcontract settlement proposals.

49.108-1 Subcontractor’s rights.

A subcontractor has no contractual rights against the Gov-
ernment upon the termination of a prime contract. A subcon-
tractor may have rights against the prime contractor or
intermediate subcontractor with whom it has contracted.
Upon termination of a prime contract, the prime contractor
and each subcontractor are responsible for the prompt settle-
ment of the settlement proposals of their immediate
subcontractors.

49.108-2 Prime contractor’s rights and obligations.

(a) Termination for convenience clauses provide that after
receipt of a termination notice the prime contractor shall,
unless directed otherwise by the TCO, terminate all subcon-
tracts to the extent that they relate to the performance of prime
work terminated. Therefore, prime contractors should include
a termination clause in their subcontracts for their own pro-
tection. Suggestions regarding use of subcontract termination
clauses are in Subpart 49.5.

(b) The failure of a prime contractor to include an appro-
priate termination clause in any subcontract, or to exercise the
clause rights, shall not—

(1) Affect the Government’s right to require the termi-
nation of the subcontract; or

(2) Increase the obligation of the Government beyond
what it would have been if the subcontract had contained an
appropriate clause.

(¢) In any case, the reasonableness of the prime contrac-
tor’s settlement with the subcontractor should normally be
measured by the aggregate amount due under paragraph (f) of
the subcontract termination clause suggested in 49.502(e).
The TCO shall allow reimbursement in excess of that amount
only in unusual cases and then only to the extent that the terms
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of the subcontract did not unreasonably increase the rights of
the subcontractor.

49.108-3 Settlement procedure.

(a) Contractors shall settle with subcontractors in general
conformity with the policies and principles relating to settle-
ment of prime contracts in this subpart and Subparts 49.2 or
49.3. However, the basis and form of the subcontractor’s set-
tlement proposal must be acceptable to the prime contractor
or the next higher tier subcontractor. Each settlement must be
supported by accounting data and other information sufficient
for adequate review by the Government. In no event will the
Government pay the prime contractor any amount for loss of
anticipatory profits or consequential damages resulting from
the termination of any subcontract (but see 49.108-5).

(b) Except as provided in 49.108-4, the TCO shall require
that—

(1) All subcontractor termination inventory be disposed
of and accounted for in accordance with the procedures con-
tained in paragraph (j) of the clause at 52.245-1, Government
Property; and

(2) The prime contractor submit, for approval or ratifi-
cation, all termination settlements with subcontractors.

(c) The TCO shall promptly examine each subcontract set-
tlement received to determine that the subcontract termination
was made necessary by the termination of the prime contract
(or by issuance of a change order—see 49.002(b)). The TCO
will also determine if the settlement was arrived at in good
faith, is reasonable in amount, and is allocable to the termi-
nated portion of the contract (or, if allocable only in part, that
the proposed allocation is reasonable). In considering the rea-
sonableness of any subcontract settlement, the TCO shall gen-
erally be guided by the provisions of this part relating to the
settlement of prime contracts, and shall comply with any
applicable requirements of 49.107 and 49.111 relating to
accounting and other reviews. After the examination, the TCO
shall notify the contractor in writing of—

(1) Approval or ratification, or

(2) The reasons for disapproval.

49.108-4 Authorization for subcontract settlements
without approval or ratification.

(a)(1) The TCO may, upon written request, give written
authorization to the prime contractor to conclude settlements
of subcontracts terminated in whole or in part without
approval or ratification when the amount of settlement (see
49.002(d)) is $100,000 or less, if—

(i) The TCO is satisfied with the adequacy of the pro-
cedures used by the contractor in settling settlement propos-
als, including proposals for retention, sale, or other disposal
of termination inventory of the immediate and lower tier sub-
contractors (the TCO shall obtain the advice and recommen-
dations of—

(A) The appropriate audit agency relating to the
adequacy of the contractor’s audit administration, including
personnel, and

(B) The cognizant plant clearance officer relating
to the adequacy of the contractor’s procedures and personnel
for the administration of property disposal matters);

(i1) Any termination inventory included in determin-
ing the amount of the settlement will be disposed of as
directed by the prime contractor, except that the disposition of
the inventory shall not be subject to—

(A) Review by the TCO under 49.108-3(c); or

(B) The screening requirements in 45.602-3; and

(ii1) A certificate similar to the certificate in the set-
tlement proposal form in 49.602-1(a) will accompany the
settlement.

(2) Except as provided in paragraph (a)(4) of this sec-
tion, authority granted to a prime contractor under
paragraph (a)(1) of this section by any TCO shall apply to all
Executive agencies’ prime contracts that are terminated, or
modified by change orders.

(3) Except as provided in paragraph (a)(4) of this sec-
tion, the TCO shall accept, as part of the prime contractor’s
settlement proposal, settlements of terminated lower tier sub-
contracts concluded by any of the prime contractor’s immedi-
ate or lower tier subcontractors who have been granted
authority as prime contractors to settle subcontracts; pro-
vided, that the settlement is within the limit of the authority.
Authorization to settle proposals of lower tier subcontractors
shall not be granted directly to subcontractors. However, a
prime contractor authorized to approve subcontractor settle-
ments may also exercise this authority in its capacity as a sub-
contractor, with respect to its terminated subcontracts and
orders. When exercising this authority as a subcontractor, the
contractor shall notify the purchaser.

(4) The provisions of paragraphs (a)(1), (2), and (3) of
this section shall not apply to contracts under the administra-
tion of any contracting officer if the contracting officer so
notifies the prime contractor concerned. This notice shall

(1) Be in writing, and

(i1) If paragraph (a)(3) of this section is involved,
specify any subcontractor affected.

(b) Section 45.602 shall apply to disposal of completed end
items allocable to the terminated subcontract. However, these
items may be disposed of without review by the TCO under
49.108-3 and without screening under 45.602-3, if the items
do not require demilitarization and the total amount (at the
subcontract price) when added to the amount of the settlement
does not exceed the amount authorized under this subsection.

(c) ATCO granting the authorization in paragraph (a)(1) of
this section shall periodically (at least annually) make a selec-
tive review of settlements and settlement procedures to deter-
mine if the contractor is making adequate reviews and fair
settlements, and whether the authorization should remain in
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effect. The TCO shall obtain the advice and recommendations
of the appropriate audit agency and the cognizant plant clear-
ance officer. When it is determined that the contractor’s pro-
cedures are not adequate, or that improper settlements are
being made, or when the authority has not been used in the
preceding 2 years, the TCO shall revoke the authorization by
written notice to the contractor, effective on the date of
receipt.

(d) The contractor may make any number of separate set-
tlements with a single subcontractor but shall not divide set-
tlement proposals solely to bring them under an authorization
limit. Separate settlement proposals that would normally be
included in a single proposal, such as those based on a series
of separate orders for the same item under one contract, shall
be consolidated whenever possible.

(e) Upon written request of the contractor, the TCO may
increase an authorization granted under paragraph (a)(1) of
this subsection to authorize the contractor to conclude settle-
ments under a particular prime contract. The TCO may limit
the increased authorization to specific subcontracts or classes
of subcontracts.

(f) Authorizations granted under this 49.108-4 shall not
authorize the settlement of requisitions or orders placed with
any unit within the contractor’s corporate entity.

(g) Recommended formats for a request to settle subcon-
tractor settlement proposals and the TCO’s letter of authori-
zation to the contractor are in 49.605 and 49.606, respectively.

49.108-5 Recognition of judgments and arbitration

awards.

(a) When a subcontractor obtains a final judgment against
a prime contractor, the TCO shall, for the purposes of settling
the prime contract, treat the amount of the judgment as a cost
of settling with the contractor, to the extent the judgment is
properly allocable to the terminated portion of the prime con-
tract, if—

(1) The prime contractor has made reasonable efforts to
include in the subcontract a termination clause described in
49.502(e), 49.503(c), or a similar clause excluding payment of
anticipatory profits or consequential damages;

(2) The provisions of the subcontract relating to the
rights of the parties upon its termination are fair and reason-
able and do not unreasonably increase the common law rights
of the subcontractor;

(3) The contractor made reasonable efforts to settle the
settlement proposal of the subcontractor;

(4) The contractor gave prompt notice to the contracting
officer of the initiation of the proceedings in which the judg-
ment was rendered and did not refuse to give the Government
control of the defense of the proceedings; and

(5) The contractor diligently defended the suit or, if the
Government assumed control of the defense of the proceed-
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ings, rendered reasonable assistance requested by the
Government.

(b) If the conditions in paragraphs (a)(1) through (5) of this
section are not all met, the TCO may allow the contractor the
part of the judgment considered fair for settling the subcon-
tract settlement proposal, giving due regard to the policies in
this part for settlement of proposals.

(c) When a contractor and a subcontractor submit the sub-
contractor’s settlement proposal to arbitration under any
applicable law or contract provision, the TCO shall recognize
the arbitration award as the cost of settling the proposal of the
contractor to the same extent and under the same conditions
as in paragraphs (a) and (b) of this section.

49.108-6 Delay in settling subcontractor settlement
proposals.

When a prime contractor’s inability to settle with a subcon-
tractor delays the settlement of the prime contract, the TCO
may settle with the prime contractor. The TCO shall except
the subcontractor settlement proposal from the settlement in
whole or part and reserve the rights of the Government and the
prime contractor with respect to the subcontractor proposal.

49.108-7 Government assistance in settling subcontracts.

In unusual cases the TCO may determine, with the consent
of the prime contractor, that it is in the Government’s interest
to provide assistance to the prime contractor in the settlement
of a particular subcontract. In these situations, the Govern-
ment, the prime contractor, and a subcontractor may enter into
an agreement covering the settlement of one or more subcon-
tracts. In these settlements, the subcontractor shall be paid
through the prime contractor as part of the overall settlement
with the prime contractor.

49.108-8 Assignment of rights under subcontracts.

(a) The termination for convenience clauses in 52.249,
except the short-form clauses, obligate the prime contractor to
assign to the Government, as directed by the TCO, all rights,
titles, and interest under any subcontract terminated because
of termination of the prime contract. The TCO shall not
require the assignment unless it is in the Government’s
interest.

(b) The termination for convenience clauses (except the
short-form clauses) also provide the Government the right, in
its discretion, to settle and pay any settlement proposal arising
out of the termination of subcontracts. This right does not
obligate the Government to settle and pay settlement propos-
als of subcontractors. As a general rule, the prime contractor
is obligated to settle and pay these proposals. However, when
the TCO determines that it is in the Government’s interest, the
TCO shall, after notifying the contractor, settle the subcon-
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tractor’s proposal using the procedures for settlement of prime
contracts. An example in which the Government’s interest
would be served is when a subcontractor is a sole source and
it appears that a delay by the prime contractor in settlement or
payment of the subcontractor’s proposal will jeopardize the
financial position of the subcontractor. Direct settlements
with subcontractors are not encouraged.

49.109 Settlement agreements.

49.109-1 General.

When a termination settlement has been negotiated and all
required reviews have been obtained, the contractor and the
TCO shall execute a settlement agreement on Standard
Form 30 (Amendment of Solicitation/Modification of Con-
tract) (see 49.603). The settlement shall cover—

(a) Any setoffs that the Government has against the con-
tractor that may be applied against the terminated contract and

(b) All settlement proposals of subcontractors, except pro-
posals that are specifically excepted from the agreement and
reserved for separate settlement.

49.109-2 Reservations.
(a) The TCO shall—

(1) Reserve in the settlement agreement any rights or
demands of the parties that are excepted from the settlement;

(2) Ensure that the wording of the reservation does not
create any rights for the parties beyond those in existence
before execution of the settlement agreement;

(3) Mark each applicable settlement agreement with
“This settlement agreement contains a reservation” and retain
the contract file until the reservation is removed;

(4) Ensure that sufficient funds are retained to cover
complete settlement of the reserved items; and

(5) At the appropriate time, prepare a separate settle-
ment of reserved items and include it in a separate settlement
agreement.

(b) A recommended format for settlement of reservations
appears in 49.603-9.

49.109-3 Government property.

Before execution of a settlement agreement, the TCO shall
determine the accuracy of the Government property account
for the terminated contract. If an audit discloses property for
which the contractor cannot account, the TCO shall reserve in
the settlement agreement the rights of the Government regard-
ing that property or make an appropriate deduction from the
amount otherwise due the contractor.

49.109-4 No-cost settlement.
The TCO shall execute a no-cost settlement agreement (see
49.603-6 or 49.603-7, as applicable) if—

(a) The contractor has not incurred costs for the terminated
portion of the contract or

(b) The contractor is willing to waive the costs incurred and

(c) No amounts are due the Government under the contract.

49.109-5 Partial settlements.

The TCO should attempt to settle in one agreement all
rights and liabilities of the parties under the contract except
those arising from any continued portion of the contract. Gen-
erally, the TCO shall not attempt to make partial settlements
covering particular items of the prime contractor’s settlement
proposal. However, when a TCO cannot promptly complete
settlement under the terminated contract, a partial settlement
may be entered into if—

(a) The issues on which agreement has been reached are
clearly severable from other issues and

(b) The partial settlement will not prejudice the Govern-
ment’s or contractor’s interests in disposing of the unsettled
part of the settlement proposal.

49.109-6 Joint settlement of two or more settlement
proposals.

(a) With the consent of the contractor, the TCO or TCO’s
concerned may negotiate jointly two or more termination set-
tlement proposals of the same contractor under different con-
tracts, even though the contracts are with different contracting
offices or agencies. In such cases, accounting work shall be
consolidated to the greatest extent practical. The resulting set-
tlement may be evidenced by one settlement agreement cov-
ering all contracts involved or by a separate agreement for
each contract involved.

(b) When the settlement agreement covers more than one
contract, it shall—

(1) Clearly identify the contracts involved,

(2) Assign an amendment modification number to each
contract,

(3) Apportion the total amount of the settlement among
the several contracts on some reasonable basis,

(4) Have attached or incorporated a schedule showing
the apportionment, and

(5) Be distributed and attached to each contract
involved in the same manner as other contract modifications.

49.109-7 Settlement by determination.

(a) General. If the contractor and TCO cannot agree on a
termination settlement, or if a settlement proposal is not sub-
mitted within the period required by the termination clause,
the TCO shall issue a determination of the amount due con-
sistent with the termination clause, including any cost princi-
ples incorporated by reference. The TCO shall comply with
49.109-1 through 49.109-6 in making a settlement by deter-
mination and with 49.203 in making an adjustment for loss, if
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any. Copies of determinations shall receive the same distribu-
tion as other contract modifications.

(b) Notice to contractor. Before issuing a determination of
the amount due the contractor, the TCO shall give the contrac-
tor at least 15 days notice by certified mail (return receipt
requested) to submit written evidence, so as to reach the TCO
on or before a stated date, substantiating the amount previ-
ously proposed.

(¢) Justification of settlement proposal. (1) The contractor
has the burden of establishing, by proof satisfactory to the
TCO, the amount proposed.

(2) The contractor may submit vouchers, verified tran-
scripts of books of account, affidavits, audit reports, and other
documents as desired. The TCO may request the contractor to
submit additional documents and data, and may request
appropriate accountings, investigations, and audits.

(3) The TCO may accept copies of documents and
records without requiring original documents unless there is
a question of authenticity.

(4) The TCO may hold any conferences considered
appropriate—

(i) To confer with the contractor,

(i) To obtain additional information from Govern-
ment personnel or from independent experts, or

(iii) To consult persons who have submitted affida-
Vits or reports.

(d) Determinations. After reviewing the information avail-
able, the TCO shall determine the amount due and shall trans-
mit a copy of the determination to the contractor by certified
mail (return receipt requested), or by any other method that
provides evidence of receipt. The transmittal letter shall
advise the contractor that the determination is a final decision
from which the contractor may appeal under the Disputes
clause, except as shown in paragraph (f) of this section. The
determination shall specify the amount due the contractor and
will be supported by detailed schedules conforming generally
to the forms for settlement proposals prescribed in 49.602-1
and by additional information, schedules, and analyses as
appropriate. The TCO shall explain each major item of disal-
lowance. The TCO need not reconsider any other action relat-
ing to the terminated portion of the contract that was ratified
or approved by the TCO or another contracting officer.

(e) Preservation of evidence. The TCO shall retain all writ-
ten evidence and other data relied upon in making a determi-
nation, except that copies of original books of account need
not be made. The TCO shall return books of account, together
with other original papers and documents, to the contractor
within a reasonable time.

(f) Appeals. The contractor may appeal, under the Disputes
clause, any settlement by determination, except when the con-
tractor has failed to submit the settlement proposal within the
time provided in the contract and failed to request an exten-
sion of time. The pendency of an appeal shall not affect the
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authority of the TCO to settle the settlement proposal or any
part by negotiation with the contractor at any time before the
appeal is decided.

(g) Decision on the contractor'’s appeal. The TCO shall
give effect to a decision of the Claims Court or a board of con-
tract appeals, when necessary, by an appropriate modification
to the contract. When appropriate, the TCO should obtain a
release from the contractor. TCO’s are authorized to modify
the formats of settlement agreements in 49.603 to agree with
this provision.

49.110 Settlement negotiation memorandum.

(a) The TCO shall, at the conclusion of negotiations, pre-
pare a settlement negotiation memorandum describing the
principal elements of the settlement for inclusion in the termi-
nation case file and for use by reviewing authorities. Pricing
aspects of the settlement shall be documented in accordance
with 15.406-3. The memorandum shall be distributed in
accordance with 15.406-3.

(b) If the settlement was negotiated on the basis of individ-
ual items, the TCO shall specify the factors considered for
each item. If the settlement was negotiated on an overall
lump-sum basis, the TCO need not evaluate each item or
group of items individually, but shall support the total amount
of the recommended settlement in reasonable detail. The
memorandum shall include explanations of matters involving
differences and doubtful questions settled by agreement, and
the factors considered. The TCO should include any other
matters that will assist reviewing authorities in understanding
the basis for the settlement.

49.111 Review of proposed settlements.

Each agency shall establish procedures, when necessary,
for the administrative review of proposed termination settle-
ments. When one agency provides termination settlement ser-
vices for another agency, the agency providing the services
shall also perform the settlement review function.

49.112 Payment.

49.112-1 Partial payments.

(a) General. If the contract authorizes partial payments on
settlement proposals before settlement, a prime contractor
may request them on the form prescribed in 49.602-4 at any
time after submission of interim or final settlement proposals.
The Government will process applications for partial pay-
ments promptly. A subcontractor shall submit its application
through the prime contractor which shall attach its own
invoice and recommendations to the subcontractor’s applica-
tion. Partial payments to a subcontractor shall be made only
through the prime contractor and only after the prime contrac-
tor has submitted its interim or final settlement proposal.
Except for undelivered acceptable finished products, partial
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payments shall not be made for profit or fee claimed under the
terminated portion of the contract. In exercising discretion on
the extent of partial payments to be made, the TCO shall con-
sider the diligence of the contractor in settling with subcon-
tractors and in preparing its own settlement proposal.

(b) Amount of partial payment. Before approving any par-
tial payment, the TCO shall obtain any desired accounting,
engineering, or other specialized reviews of the data submit-
ted in support of the contractor’s settlement proposal. If the
reviews and the TCO’s examination of the data indicate that
the requested partial payment is proper, reasonable payments
may be authorized in the discretion of the TCO up to—

(1) 100 percent of the contract price, adjusted for unde-
livered acceptable items completed before the termination
date, or later completed with the approval of the TCO (see
49.205);

(2) 100 percent of the amount of any subcontract settle-
ment paid by the prime contractor if the settlement was
approved or ratified by the TCO under 49.108-3(c) or was
authorized under 49.108-4;

(3) 90 percent of the direct cost of termination inven-
tory, including costs of raw materials, purchased parts, sup-
plies, and direct labor;

(4) 90 percent of other allowable costs (including set-
tlement expense and manufacturing and administrative indi-
rect costs) allocable to the terminated portion of the contract
and not included in paragraphs (b)(1), (2), or (3) of this sec-
tion; and

(5) 100 percent of partial payments made to subcontrac-
tors under this section.

(¢) Recognition of assignments. When an assignment of
claims has been made under the contract, the Government
shall not make partial payments to other than the assignee
unless the parties to the assignment consent in writing (see
32.805(e)).

(d) Security for partial payments. If any partial payment is
made for completed end items or for costs of termination
inventory, the TCO shall protect the Government’s interest.
This shall be done by obtaining title to the completed end
items or termination inventory, or by the creation of a lien in
favor of the Government, paramount to all other liens, on the
completed end items or termination inventory, or by other
appropriate means.

(e) Deductions in computing amount of partial payments.
The TCO shall deduct from the gross amount of any partial
payment otherwise payable under 49.112-1(b)—

(1) All unliquidated balances of progress and advance
payments (including interest) made to the contractor, which
are allocable to the terminated portion of the contract; and

(2) The amounts of all credits arising from the purchase,
retention, or sale of property, the costs of which are included
in the application for payment.

(f) Limitation on total amount. The total amount of all par-
tial payments shall not exceed the amount that will, in the
opinion of the TCO, become due to the contractor because of
the termination.

(g) Effect of overpayment. If the total of partial payments
exceeds the amount finally determined due on the settlement
proposal, the contractor shall repay the excess to the Govern-
ment on demand, together with interest. The interest shall be
computed at the rate established by the Secretary of the Trea-
sury under 50 U.S.C. App. 1215(b)(2) from the date the
excess payment was received by the contractor to the date of
repayment. However, interest will not be charged for any—

(1) Excess payment attributable to a reduction in the set-
tlement proposal because of retention or other disposition of
termination inventory, until 10 days after the date of the reten-
tion or disposition, or a later date determined by the TCO, or

(2) Overpayment under cost-reimbursement research
and development contracts without profit or fee if the over-
payments are repaid to the Government within 30 days after
demand.

(h) Certification and approval of partial payments.
(1) The contractor shall place the following certification on
vouchers or invoices for partial payments:

The payment covered by this voucher is a partial payment on the
Contractor’s  settlement proposal under contract No.

under Part 49 of the Federal Acquisition
Regulation.

(2) The TCO shall approve the invoice or voucher by
noting on it the following:

Payment of § is approved.
49.112-2 Final payment.

(a) Negotiated settlement. After execution of a settlement
agreement, the contractor shall submit a voucher or invoice
showing the amount agreed upon, less any portion previously
paid. The TCO shall attach a copy of the settlement agreement
to the voucher or invoice and forward the documents to the
disbursing officer for payment.

(b) Settlement by determination. If the settlement is by
determination and—

(1) There is no appeal within the allowed time, the con-
tractor shall submit a voucher or invoice showing the amount
determined due, less any portion previously paid; or

(2) There is an appeal, the contractor shall submit a
voucher or invoice showing the amount finally determined
due on the appeal, less any portion previously paid. Pending
determination of any appeal, the contractor may submit
vouchers or invoices for charges that are not directly involved
with the portion being appealed, without prejudice to the
rights of either party on the appeal.

(¢) Construction contracts. In the case of construction con-
tracts, before forwarding the final payment voucher, the con-
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tracting officer shall ascertain whether there are any
outstanding labor violations. If so, the contracting officer shall
determine the amount to be withheld from the final payment
(see Subpart 22.4).

(d) Interest. The Government shall not pay interest on the
amount due under a settlement agreement or a settlement by
determination. The Government may, however, pay interest
on a successful contractor appeal from a contracting officer’s
determination under the Disputes clause at 52.233-1.

49.113 Cost principles.

The cost principles and procedures in the applicable sub-
part of Part 31 shall, subject to the general principles in
49.201—

(a) Be used in asserting, negotiating, or determining costs
relevant to termination settlements under contracts with other
than educational institutions, and

(b) Be a guide for the negotiation of settlements under con-
tracts for experimental, developmental, or research work with
educational institutions (but see 31.104).

49.114 Unsettled contract changes.

(a) Before settlement of a completely terminated contract,
the TCO shall obtain from the contracting office a list of all
related unsettled contract changes. The TCO shall settle, as
part of final settlement, all unsettled contract changes after
obtaining the recommendations of the contracting office con-
cerning the changes.

(b) When the contract has been partially terminated, any
outstanding unsettled contract changes will usually be han-
dled by the contracting officer. However, the contracting offi-
cer may delegate this function to the TCO.

49.115 Settlement of terminated incentive contracts.

(a) Fixed-price incentive contracts. The TCO shall settle
terminated fixed-price incentive (FPI) contracts under the
provisions of paragraph (j) of the clause at 52.216-16, Incen-
tive Price Revision—Firm Target, and 52.249-2, Termination
for Convenience of the Government (Fixed-Price).

(1) Partial termination. Under a partially terminated
contract, the TCO shall negotiate a settlement as provided in
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the termination clause of the contract, and paragraph (j) of the
clause at 52.216-16, Incentive Price Revision—Firm Target,
or paragraph (1) of the clause at 52.216-17, Incentive Price
Revision—Successive Targets. The contracting officer shall
apply the incentive price revision provisions to completed
items accepted by the Government, including any for which
the contractor may request reimbursement in the settlement
proposal. The TCO shall reimburse the contractor at target
price for completed articles included in the settlement pro-
posal for which a final price has not been established. The
TCO shall incorporate in the settlement agreement an appro-
priate reservation as to final price for these completed articles.

(2) Complete termination. If any items were delivered
and accepted by the Government, the contracting officer shall
establish prices under the incentive provisions of the contract.
On the terminated portion of the contract, the provisions of the
termination clause (see 52.249-2, Termination for Conve-
nience of the Government (Fixed-Price)) shall govern and the
provisions of the incentive clause shall not apply. The TCO
responsible for the termination settlement will ensure, on the
basis of evidence considered proper (including coordination
with the contracting officer), that no portion of the costs con-
sidered in the negotiations under the incentive provisions are
included in the termination settlement.

(b) Cost-plus-incentive-fee contracts. The TCO shall settle
terminated cost-plus-incentive-fee contracts under the clause
at 52.249-6, Termination (Cost-Reimbursement).

(1) Partial termination. Under a partial termination, the
TCO shall limit the settlement to an adjustment of target fee
as provided in paragraph (e) of the clause at 52.216-10, Incen-
tive Fee. The settlement agreement shall include a reservation
regarding any adjustment of target cost resulting from the par-
tial termination. The contracting officer shall adjust the target
cost, if required.

(2) Complete termination. The parties shall negotiate
the settlement under the provisions of Subpart 49.3 and the
clause at 52.249-6, Termination (Cost Reimbursement). The
fee shall be adjusted on the basis of the target fee, and the
incentive provisions shall not be applied or considered.
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52.222-1 Notice to the Government of Labor Disputes.
As prescribed in 22.103-5(a), insert the following clause:

NOTICE TO THE GOVERNMENT OF LABOR DISPUTES
(FEB 1997)

If the Contractor has knowledge that any actual or potential
labor dispute is delaying or threatens to delay the timely per-
formance of this contract, the Contractor shall immediately
give notice, including all relevant information, to the Con-
tracting Officer.

(End of clause)

52.222-2 Payment for Overtime Premiums.
As prescribed in 22.103-5(b), insert the following clause:

PAYMENT FOR OVERTIME PREMIUMS (JULY 1990)

(a) The use of overtime is authorized under this contract if
the overtime premium does not exceed * or
the overtime premium is paid for work—

(1) Necessary to cope with emergencies such as those
resulting from accidents, natural disasters, breakdowns of
production equipment, or occasional production bottlenecks
of a sporadic nature;

(2) By indirect-labor employees such as those perform-
ing duties in connection with administration, protection,
transportation, maintenance, standby plant protection, opera-
tion of utilities, or accounting;

(3) To perform tests, industrial processes, laboratory
procedures, loading or unloading of transportation convey-
ances, and operations in flight or afloat that are continuous in
nature and cannot reasonably be interrupted or completed oth-
erwise; or

(4) That will result in lower overall costs to the
Government.

(b) Any request for estimated overtime premiums that
exceeds the amount specified above shall include all esti-
mated overtime for contract completion and shall—

(1) Identify the work unit; e.g., department or section in
which the requested overtime will be used, together with pres-
ent workload, staffing, and other data of the affected unit suf-
ficient to permit the Contracting Officer to evaluate the
necessity for the overtime;

(2) Demonstrate the effect that denial of the request will
have on the contract delivery or performance schedule;

(3) Identify the extent to which approval of overtime
would affect the performance or payments in connection with
other Government contracts, together with identification of
each affected contract; and

(4) Provide reasons why the required work cannot be
performed by using multishift operations or by employing
additional personnel.

* Insert either “zero” or the dollar amount agreed to during
negotiations. The inserted figure does not apply to the excep-
tions in paragraph (a)(1) through (a)(4) of the clause.

(End of clause)

52.222-3 Convict Labor.
As prescribed in 22.202, insert the following clause:

CONVICT LABOR (JUNE 2003)

(a) Except as provided in paragraph (b) of this clause, the
Contractor shall not employ in the performance of this con-
tract any person undergoing a sentence of imprisonment
imposed by any court of a State, the District of Columbia,
Puerto Rico, the Northern Mariana Islands, American Samoa,
Guam, or the U.S. Virgin Islands.

(b) The Contractor is not prohibited from employing
persons—

(1) On parole or probation to work at paid employment
during the term of their sentence;

(2) Who have been pardoned or who have served their
terms; or

(3) Confined for violation of the laws of any of the
States, the District of Columbia, Puerto Rico, the Northern
Mariana Islands, American Samoa, Guam, or the U.S. Virgin
Islands who are authorized to work at paid employment in the
community under the laws of such jurisdiction, if—

(1) The worker is paid or is in an approved work train-
ing program on a voluntary basis;

(i1) Representatives of local union central bodies or
similar labor union organizations have been consulted,

(iii) Such paid employment will not result in the dis-
placement of employed workers, or be applied in skills, crafts,
or trades in which there is a surplus of available gainful labor
in the locality, or impair existing contracts for services;

(iv) The rates of pay and other conditions of employ-
ment will not be less than those paid or provided for work of
a similar nature in the locality in which the work is being per-
formed; and

(v) The Attorney General of the United States has
certified that the work-release laws or regulations of the juris-
diction involved are in conformity with the requirements of
Executive Order 11755, as amended by Executive Orders
12608 and 12943.

(End of clause)

52.222-4 Contract Work Hours and Safety Standards —
Overtime Compensation.

As prescribed in 22.305, insert the following clause:

CONTRACT WORK HOURS AND SAFETY STANDARDS—
OVERTIME COMPENSATION (MAY 2018)

52.2-105
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(a) Overtime requirements. No Contractor or subcontractor
employing laborers or mechanics (see Federal Acquisition
Regulation 22.300) shall require or permit them to work over
40 hours in any workweek unless they are paid at least 1 and
1/2 times the basic rate of pay for each hour worked over
40 hours.

(b) Violation, liability for unpaid wages; liquidated dam-
ages. The responsible Contractor and subcontractor are liable
for unpaid wages if they violate the terms in paragraph (a) of
this clause. In addition, the Contractor and subcontractor are
liable for liquidated damages payable to the Government. The
Contracting Officer will assess liquidated damages at the rate
specified at 29 CFR 5.5(b)(2) per affected employee for each
calendar day on which the employer required or permitted the
employee to work in excess of the standard workweek of 40
hours without paying overtime wages required by the Con-
tract Work Hours and Safety Standards statute (found at 40
U.S.C. chapter 37). In accordance with the Federal Civil Pen-
alties Inflation Adjustment Act of 1990 (28 U.S.C. 2461
Note), the Department of Labor adjusts this civil monetary
penalty for inflation no later than January 15 each year.

(c) Withholding for unpaid wages and liquidated damages.
The Contracting Officer will withhold from payments due
under the contract sufficient funds required to satisfy any
Contractor or subcontractor liabilities for unpaid wages and
liquidated damages. If amounts withheld under the contract
are insufficient to satisfy Contractor or subcontractor liabili-
ties, the Contracting Officer will withhold payments from
other Federal or federally assisted contracts held by the same
Contractor that are subject to the Contract Work Hours and
Safety Standards statute

(d) Payrolls and basic records. (1) The Contractor and its
subcontractors shall maintain payrolls and basic payroll
records for all laborers and mechanics working on the contract
during the contract and shall make them available to the Gov-
ernment until 3 years after contract completion. The records
shall contain the name and address of each employee, social
security number, labor classifications, hourly rates of wages
paid, daily and weekly number of hours worked, deductions
made, and actual wages paid. The records need not duplicate
those required for construction work by Department of Labor
regulations at 29 CFR 5.5(a)(3) implementing the Construc-
tion Wage Rate Requirements statute.

(2) The Contractor and its subcontractors shall allow
authorized representatives of the Contracting Officer or the
Department of Labor to inspect, copy, or transcribe records
maintained under paragraph (d)(1) of this clause. The Con-
tractor or subcontractor also shall allow authorized represen-
tatives of the Contracting Officer or Department of Labor to
interview employees in the workplace during working hours.

() Subcontracts. The Contractor shall insert the provisions
set forth in paragraphs (a) through (d) of this clause in sub-
contracts that may require or involve the employment of
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laborers and mechanics and require subcontractors to include
these provisions in any such lower tier subcontracts. The Con-
tractor shall be responsible for compliance by any subcontrac-
tor or lower-tier subcontractor with the provisions set forth in
paragraphs (a) through (d) of this clause.

(End of clause)
52.222-5 Construction Wage Rate Requirements—

Secondary Site of the Work.
As prescribed in 22.407(h), insert the following provision:

CONSTRUCTION WAGE RATE REQUIREMENTS—
SECONDARY SITE OF THE WORK (MAY 2014)

(a)(1) The offeror shall notify the Government if the
offeror intends to perform work at any secondary site of the
work, as defined in paragraph (a)(1)(ii) of the FAR clause at
52.222-6, Construction Wage Rate Requirements, of this
solicitation.

(2) If the offeror is unsure if a planned work site satisfies
the criteria for a secondary site of the work, the offeror shall
request a determination from the Contracting Officer.

(b)(1) If the wage determination provided by the Govern-
ment for work at the primary site of the work is not applicable
to the secondary site of the work, the offeror shall request a
wage determination from the Contracting Officer.

(2) The due date for receipt of offers will not be
extended as a result of an offeror’s request for a wage deter-
mination for a secondary site of the work.

(End of provision)

52.222-6 Construction Wage Rate Requirements.
As prescribed in 22.407(a), insert the following clause:

CONSTRUCTION WAGE RATE REQUIREMENTS
(MAY 2014)

(a) Definition.—Site of the work”— (1) Means—

(1) The primary site of the work. The physical place
or places where the construction called for in the contract will
remain when work on it is completed; and

(i1) The secondary site of the work, if any. Any other
site where a significant portion of the building or work is con-
structed, provided that such site is—

(A) Located in the United States; and
(B) Established specifically for the performance
of the contract or project;

(2) Except as provided in paragraph (3) of this defini-
tion, includes any fabrication plants, mobile factories, batch
plants, borrow pits, job headquarters, tool yards, etc., pro-
vided—

(1) They are dedicated exclusively, or nearly so, to
performance of the contract or project; and
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(i1) They are adjacent or virtually adjacent to the
“primary site of the work” as defined in paragraph (a)(1)(i),
or the “secondary site of the work” as defined in paragraph
(a)(1)(i1) of this definition;

(3) Does not include permanent home offices, branch
plant establishments, fabrication plants, or tool yards of a
Contractor or subcontractor whose locations and continuance
in operation are determined wholly without regard to a partic-
ular Federal contract or project. In addition, fabrication plants,
batch plants, borrow pits, job headquarters, yards, etc., of a
commercial or material supplier which are established by a
supplier of materials for the project before opening of bids and
not on the Project site, are not included in the “site of the
work.” Such permanent, previously established facilities are
not a part of the “site of the work™ even if the operations for
a period of time may be dedicated exclusively or nearly so, to
the performance of a contract.

(b)(1) All laborers and mechanics employed or working
upon the site of the work will be paid unconditionally and not
less often than once a week, and without subsequent deduc-
tion or rebate on any account (except such payroll deductions
as are permitted by regulations issued by the Secretary of
Labor under the Copeland Act (29 CFR part 3)), the full
amount of wages and bona fide fringe benefits (or cash equiv-
alents thereof) due at time of payment computed at rates not
less than those contained in the wage determination of the
Secretary of Labor which is attached hereto and made a part
hereof, or as may be incorporated for a secondary site of the
work, regardless of any contractual relationship which may be
alleged to exist between the Contractor and such laborers and
mechanics. Any wage determination incorporated for a sec-
ondary site of the work shall be effective from the first day on
which work under the contract was performed at that site and
shall be incorporated without any adjustment in contract price
or estimated cost. Laborers employed by the construction
Contractor or construction subcontractor that are transporting
portions of the building or work between the secondary site of
the work and the primary site of the work shall be paid in
accordance with the wage determination applicable to the pri-
mary site of the work.

(2) Contributions made or costs reasonably anticipated
for bona fide fringe benefits under section 1(b)(2) of the Con-
struction Wage Rate Requirements statute on behalf of labor-
ers or mechanics are considered wages paid to such laborers
or mechanics, subject to the provisions of paragraph (e) of this
clause; also, regular contributions made or costs incurred for
more than a weekly period (but not less often than quarterly)
under plans, funds, or programs which cover the particular
weekly period, are deemed to be constructively made or
incurred during such period.

(3) Such laborers and mechanics shall be paid not less
than the appropriate wage rate and fringe benefits in the wage
determination for the classification of work actually per-

formed, without regard to skill, except as provided in the
clause entitled Apprentices and Trainees. Laborers or
mechanics performing work in more than one classification
may be compensated at the rate specified for each classifica-
tion for the time actually worked therein; provided that the
employer’s payroll records accurately set forth the time spent
in each classification in which work is performed.

(4) The wage determination (including any additional
classifications and wage rates conformed under paragraph (c)
of this clause) and the Construction Wage Rate Requirements
(Davis-Bacon Act) poster (WH-1321) shall be posted at all
times by the Contractor and its subcontractors at the primary
site of the work and the secondary site of the work, if any, in
a prominent and accessible place where it can be easily seen
by the workers.

(c)(1) The Contracting Officer shall require that any class
of laborers or mechanics which is not listed in the wage deter-
mination and which is to be employed under the contract shall
be classified in conformance with the wage determination.
The Contracting Officer shall approve an additional classifi-
cation and wage rate and fringe benefits therefor only when all
the following criteria have been met:

(1) The work to be performed by the classification
requested is not performed by a classification in the wage
determination.

(i1) The classification is utilized in the area by the
construction industry.

(ii1) The proposed wage rate, including any bona fide
fringe benefits, bears a reasonable relationship to the wage
rates contained in the wage determination.

(2) If the Contractor and the laborers and mechanics to
be employed in the classification (if known), or their repre-
sentatives, and the Contracting Officer agree on the classifi-
cation and wage rate (including the amount designated for
fringe benefits, where appropriate), a report of the action
taken shall be sent by the Contracting Officer to the Admin-
istrator of the:

Wage and Hour Division

Employment Standards Administration
U.S. Department of Labor
Washington, DC 20210

The Administrator or an authorized representative will
approve, modify, or disapprove every additional classification
action within 30 days of receipt and so advise the Contracting
Officer or will notify the Contracting Officer within the
30-day period that additional time is necessary.

(3) In the event the Contractor, the laborers or mechan-
ics to be employed in the classification, or their representa-
tives, and the Contracting Officer do not agree on the
proposed classification and wage rate (including the amount
designated for fringe benefits, where appropriate), the Con-
tracting Officer shall refer the questions, including the views
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of all interested parties and the recommendation of the Con-
tracting Officer, to the Administrator of the Wage and Hour
Division for determination. The Administrator, or an autho-
rized representative, will issue a determination within 30 days
of receipt and so advise the Contracting Officer or will notify
the Contracting Officer within the 30-day period that addi-
tional time is necessary.

(4) The wage rate (including fringe benefits, where
appropriate) determined pursuant to paragraphs (c¢)(2) and
(c)(3) of this clause shall be paid to all workers performing
work in the classification under this contract from the first day
on which work is performed in the classification.

(d) Whenever the minimum wage rate prescribed in the
contract for a class of laborers or mechanics includes a fringe
benefit which is not expressed as an hourly rate, the Contrac-
tor shall either pay the benefit as stated in the wage determi-
nation or shall pay another bona fide fringe benefit or an
hourly cash equivalent thereof.

(e) If the Contractor does not make payments to a trustee
or other third person, the Contractor may consider as part of
the wages of any laborer or mechanic the amount of any costs
reasonably anticipated in providing bona fide fringe benefits
under a plan or program; provided, That the Secretary of
Labor has found, upon the written request of the Contractor,
that the applicable standards of the Construction Wage Rate
Requirements statute have been met. The Secretary of Labor
may require the Contractor to set aside in a separate account
assets for the meeting of obligations under the plan or pro-
gram.

(End of clause)

52.222-7 Withholding of Funds.
As prescribed in 22.407(a), insert the following clause:

WITHHOLDING OF FUNDS (MAY 2014)

The Contracting Officer shall, upon his or her own action
or upon written request of an authorized representative of the
Department of Labor, withhold or cause to be withheld from
the Contractor under this contract or any other Federal con-
tract with the same Prime Contractor, or any other federally
assisted contract subject to prevailing wage requirements,
which is held by the same Prime Contractor, so much of the
accrued payments or advances as may be considered neces-
sary to pay laborers and mechanics, including apprentices,
trainees, and helpers, employed by the Contractor or any sub-
contractor the full amount of wages required by the contract.
In the event of failure to pay any laborer or mechanic, includ-
ing any apprentice, trainee, or helper, employed or working on
the site of the work, all or part of the wages required by the
contract, the Contracting Officer may, after written notice to
the Contractor, take such action as may be necessary to cause
the suspension of any further payment, advance, or guarantee
of funds until such violations have ceased.

(End of clause)
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52.222-8 Payrolls and Basic Records.
As prescribed in 22.407(a), insert the following clause:

PAYROLLS AND BASIC RECORDS (MAY 2014)

(a) Payrolls and basic records relating thereto shall be
maintained by the Contractor during the course of the work
and preserved for a period of 3 years thereafter for all laborers
and mechanics working at the site of the work. Such records
shall contain the name, address, and social security number of
each such worker, his or her correct classification, hourly rates
of wages paid (including rates of contributions or costs antic-
ipated for bona fide fringe benefits or cash equivalents thereof
of the types described in 40 U.S.C. 3141(2)(B) (Construction
Wage Rate Requirement statute)), daily and weekly number of
hours worked, deductions made, and actual wages paid.
Whenever the Secretary of Labor has found, under paragraph
(d) of the clause entitled Construction Wage Rate Require-
ments, that the wages of any laborer or mechanic include the
amount of any costs reasonably anticipated in providing ben-
efits under a plan or program described in 40 U.S.C.
3141(2)(B), the Contractor shall maintain records which show
that the commitment to provide such benefits is enforceable,
that the plan or program is financially responsible, and that the
plan or program has been communicated in writing to the
laborers or mechanics affected, and records which show the
costs anticipated or the actual cost incurred in providing such
benefits. Contractors employing apprentices or trainees under
approved programs shall maintain written evidence of the reg-
istration of apprenticeship programs and certification of
trainee programs, the registration of the apprentices and train-
ees, and the ratios and wage rates prescribed in the applicable
programs.

(b)(1) The Contractor shall submit weekly for each week
in which any contract work is performed a copy of all payrolls
to the Contracting Officer. The payrolls submitted shall set
out accurately and completely all of the information required
to be maintained under paragraph (a) of this clause, except that
full social security numbers and home addresses shall not be
included on weekly transmittals. Instead the payrolls shall
only need to include an individually identifying number for
each employee (e.g., the last four digits of the employee’s
social security number). The required weekly payroll infor-
mation may be submitted in any form desired. Optional
Form WH-347 is available for this purpose and may be
obtained from the U.S. Department of Labor Wage and Hour
Division  website at  http://’www.dol.gov/whd/forms/
wh347.pdf. The Prime Contractor is responsible for the sub-
mission of copies of payrolls by all subcontractors. Contrac-
tors and subcontractors shall maintain the full social security
number and current address of each covered worker, and shall
provide them upon request to the Contracting Officer, the
Contractor, or the Wage and Hour Division of the Department
of Labor for purposes of an investigation or audit of compli-
ance with prevailing wage requirements. It is not a violation
of this section for a Prime Contractor to require a subcontrac-
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tor to provide addresses and social security numbers to the
Prime Contractor for its own records, without weekly submis-
sion to the Contracting Officer.

(2) Each payroll submitted shall be accompanied by a
“Statement of Compliance,” signed by the Contractor or sub-
contractor or his or her agent who pays or supervises the pay-
ment of the persons employed under the contract and shall
certify—

(1) That the payroll for the payroll period contains the
information required to be maintained under paragraph (a) of
this clause and that such information is correct and complete;

(i) That each laborer or mechanic (including each
helper, apprentice, and trainee) employed on the contract
during the payroll period has been paid the full weekly wages
earned, without rebate, either directly or indirectly, and that no
deductions have been made either directly or indirectly from
the full wages earned, other than permissible deductions as set
forth in the Regulations, 29 CFR Part 3; and

(iii) That each laborer or mechanic has been paid not
less than the applicable wage rates and fringe benefits or cash
equivalents for the classification of work performed, as spec-
ified in the applicable wage determination incorporated into
the contract.

(3) The weekly submission of a properly executed cer-
tification set forth on the reverse side of Optional
Form WH-347 shall satisfy the requirement for submission of
the “Statement of Compliance” required by paragraph (b)(2)
of this clause.

(4) The falsification of any of the certifications in this
clause may subject the Contractor or subcontractor to civil or
criminal prosecution under Section 1001 of Title 18 and
Section 3729 of Title 31 of the United States Code.

(¢) The Contractor or subcontractor shall make the records
required under paragraph (a) of this clause available for
inspection, copying, or transcription by the Contracting Offi-
cer or authorized representatives of the Contracting Officer or
the Department of Labor. The Contractor or subcontractor
shall permit the Contracting Officer or representatives of the
Contracting Officer or the Department of Labor to interview
employees during working hours on the job. If the Contractor
or subcontractor fails to submit required records or to make
them available, the Contracting Officer may, after written
notice to the Contractor, take such action as may be necessary
to cause the suspension of any further payment. Furthermore,
failure to submit the required records upon request or to make
such records available may be grounds for debarment action
pursuant to 29 CFR 5.12.

(End of clause)
52.222-9 Apprentices and Trainees.
As prescribed in 22.407(a), insert the following clause:

APPRENTICES AND TRAINEES (JULY 2005)

(a) Apprentices.(1) An apprentice will be permitted to
work at less than the predetermined rate for the work per-
formed when employed—

(1) Pursuant to and individually registered in a bona
fide apprenticeship program registered with the U.S. Depart-
ment of Labor, Employment and Training Administration,
Office of Apprenticeship Training, Employer, and Labor Ser-
vices (OATELS) or with a State Apprenticeship Agency rec-
ognized by the OATELS; or

(i1) In the first 90 days of probationary employment
as an apprentice in such an apprenticeship program, even
though not individually registered in the program, if certified
by the OATELS or a State Apprenticeship Agency (where
appropriate) to be eligible for probationary employment as an
apprentice.

(2) The allowable ratio of apprentices to journeymen on
the job site in any craft classification shall not be greater than
the ratio permitted to the Contractor as to the entire work force
under the registered program.

(3) Any worker listed on a payroll at an apprentice wage
rate, who is not registered or otherwise employed as stated in
paragraph (a)(1) of this clause, shall be paid not less than the
applicable wage determination for the classification of work
actually performed. In addition, any apprentice performing
work on the job site in excess of the ratio permitted under the
registered program shall be paid not less than the applicable
wage rate on the wage determination for the work actually
performed.

(4) Where a Contractor is performing construction on a
project in a locality other than that in which its program is reg-
istered, the ratios and wage rates (expressed in percentages of
the journeyman’s hourly rate) specified in the Contractor’s or
subcontractor’s registered program shall be observed. Every
apprentice must be paid at not less than the rate specified in
the registered program for the apprentice’s level of progress,
expressed as a percentage of the journeyman hourly rate spec-
ified in the applicable wage determination.

(5) Apprentices shall be paid fringe benefits in accor-
dance with the provisions of the apprenticeship program. If
the apprenticeship program does not specify fringe benefits,
apprentices must be paid the full amount of fringe benefits
listed on the wage determination for the applicable classifica-
tion. If the Administrator determines that a different practice
prevails for the applicable apprentice classification, fringes
shall be paid in accordance with that determination.

(6) In the event OATELS, or a State Apprenticeship
Agency recognized by OATELS, withdraws approval of an
apprenticeship program, the Contractor will no longer be per-
mitted to utilize apprentices at less than the applicable prede-
termined rate for the work performed until an acceptable
program is approved.

(b) Trainees.(1) Except as provided in 29 CFR 5.16, train-
ees will not be permitted to work at less than the predeter-
mined rate for the work performed unless they are employed
pursuant to and individually registered in a program which has
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received prior approval, evidenced by formal certification by
the U.S. Department of Labor, Employment and Training
Administration, Office of Apprenticeship Training,
Employer, and Labor Services (OATELS). The ratio of train-
ees to journeymen on the job site shall not be greater than per-
mitted under the plan approved by OATELS.

(2) Every trainee must be paid at not less than the rate
specified in the approved program for the trainee’s level of
progress, expressed as a percentage of the journeyman hourly
rate specified in the applicable wage determination. Trainees
shall be paid fringe benefits in accordance with the provisions
of the trainee program. If the trainee program does not men-
tion fringe benefits, trainees shall be paid the full amount of
fringe benefits listed in the wage determination unless the
Administrator of the Wage and Hour Division determines that
there is an apprenticeship program associated with the corre-
sponding journeyman wage rate in the wage determination
which provides for less than full fringe benefits for appren-
tices. Any employee listed on the payroll at a trainee rate who
is not registered and participating in a training plan approved
by the OATELS shall be paid not less than the applicable wage
rate in the wage determination for the classification of work
actually performed. In addition, any trainee performing work
on the job site in excess of the ratio permitted under the reg-
istered program shall be paid not less than the applicable wage
rate in the wage determination for the work actually per-
formed.

(3) In the event OATELS withdraws approval of a train-
ing program, the Contractor will no longer be permitted to uti-
lize trainees at less than the applicable predetermined rate for
the work performed until an acceptable program is approved.

(c) Equal employment opportunity. The utilization of
apprentices, trainees, and journeymen under this clause shall
be in conformity with the equal employment opportunity
requirements of Executive Order 11246, as amended, and
29 CFR Part 30.

(End of clause)

52.222-10 Compliance with Copeland Act Requirements.
As prescribed in 22.407(a), insert the following clause:

COMPLIANCE WITH COPELAND ACT REQUIREMENTS
(FEB 1988)

The Contractor shall comply with the requirements of
29 CFR Part 3, which are hereby incorporated by reference in
this contract.

(End of clause)
52.222-11 Subcontracts (Labor Standards).
As prescribed in 22.407(a), insert the following clause:
SUBCONTRACTS (LABOR STANDARDS) (MAY 2014)

(a) Definition. “Construction, alteration or repair,” as used
in this clause, means all types of work done by laborers and
mechanics employed by the construction Contractor or con-
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struction subcontractor on a particular building or work at the
site thereof, including without limitation—

(1) Altering, remodeling, installation (if appropriate) on
the site of the work of items fabricated off-site;

(2) Painting and decorating;

(3) Manufacturing or furnishing of materials, articles,
supplies, or equipment on the site of the building or work;

(4) Transportation of materials and supplies between
the site of the work within the meaning of paragraphs (a)(1)(i)
and (ii) of the “site of the work™ as defined in the FAR clause
at 52.222-6, Construction Wage Rate Requirements of this
contract, and a facility which is dedicated to the construction
of the building or work and is deemed part of the site of the
work within the meaning of paragraph (2) of the “site of the
work” definition; and

(5) Transportation of portions of the building or work
between a secondary site where a significant portion of the
building or work is constructed, which is part of the “site of
the work” definition in paragraph (a)(1)(ii) of the FAR clause
at 52.222-6, Construction Wage Rate Requirements, and the
physical place or places where the building or work will
remain (paragraph (a)(1)(i) of the FAR clause at 52.222-6, in
the “site of the work” definition).

(b) The Contractor shall insert in any subcontracts for con-
struction, alterations and repairs within the United States the
clauses entitled—

(1) Construction Wage Rate Requirements;

(2) Contract Work Hours and Safety Standards-Over-
time Compensation (if the clause is included in this contract);

(3) Apprentices and Trainees;

(4) Payrolls and Basic Records;

(5) Compliance with Copeland Act Requirements;

(6) Withholding of Funds;

(7) Subcontracts (Labor Standards);

(8) Contract Termination—Debarment;

(9) Disputes Concerning Labor Standards;

(10) Compliance with Construction Wage Rate
Requirements and Related Regulations; and

(11) Certification of Eligibility.

(c) The prime Contractor shall be responsible for compli-
ance by any subcontractor or lower tier subcontractor per-
forming construction within the United States with all the
contract clauses cited in paragraph (b).

(d)(1) Within 14 days after award of the contract, the Con-
tractor shall deliver to the Contracting Officer a completed
Standard Form (SF) 1413, Statement and Acknowledgment,
for each subcontract for construction within the United States,
including the subcontractor’s signed and dated acknowledg-
ment that the clauses set forth in paragraph (b) of this clause
have been included in the subcontract.

(2) Within 14 days after the award of any subsequently
awarded subcontract the Contractor shall deliver to the Con-
tracting Officer an updated completed SF 1413 for such addi-
tional subcontract.
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(e) The Contractor shall insert the substance of this clause,
including this paragraph (e) in all subcontracts for construc-
tion within the United States.

(End of clause)

52.222-12 Contract Termination—Debarment.
As prescribed in 22.407(a), insert the following clause:

CONTRACT TERMINATION—DEBARMENT (MAY 2014)

A breach of the contract clauses entitled Construction
Wage Rate Requirements, Contract Work Hours and Safety
Standards-Overtime Compensation, Apprentices and Train-
ees, Payrolls and Basic Records, Compliance with Copeland
Act Requirements, Subcontracts (Labor Standards), Compli-
ance with Construction Wage Rate Requirements and Related
Regulations, or Certification of Eligibility may be grounds for
termination of the contract, and for debarment as a Contractor
and subcontractor as provided in 29 CFR 5.12.

(End of clause)

52.222-13 Compliance with Construction Wage Rate
Requirements and Related Regulations.
As prescribed in 22.407(a), insert the following clause:

COMPLIANCE WITH CONSTRUCTION WAGE RATE
REQUIREMENTS AND RELATED REGULATIONS
(MAY 2014)

All rulings and interpretations of the Construction Wage
Rate Requirements and related statutes contained in 29 CFR
parts 1, 3, and 5 are hereby incorporated by reference in this
contract.

(End of clause)

52.222-14 Disputes Concerning Labor Standards.
As prescribed in 22.407(a), insert the following clause:

DISPUTES CONCERNING LABOR STANDARDS (FEB 1988)

The United States Department of Labor has set forth in
29 CFR parts 5, 6, and 7 procedures for resolving disputes
concerning labor standards requirements. Such disputes shall
be resolved in accordance with those procedures and not the
Disputes clause of this contract. Disputes within the meaning
of this clause include disputes between the Contractor (or any
of its subcontractors) and the contracting agency, the U.S.
Department of Labor, or the employees or their
representatives.

(End of clause)
52.222-15 Certification of Eligibility.
As prescribed in 22.407(a), insert the following clause:

CERTIFICATION OF ELIGIBILITY (MAY 2014)

(a) By entering into this contract, the Contractor certifies
that neither it nor any person or firm who has an interest in the
Contractor's firm is a person or firm ineligible to be awarded
Government contracts by virtue of40 U.S.C. 3144(b)(2) or 29
CFR 5.12(a)(1).

(b) No part of this contract shall be subcontracted to any
person or firm ineligible for award of a Government contract
by virtue of 40 U.S.C. 3144(b)(2) or 29 CFR 5.12(a)(1).

(¢) The penalty for making false statements is prescribed
in the U.S. Criminal Code, 18 U.S.C. 1001.

(End of clause)

52.222-16 Approval of Wage Rates.
As prescribed in 22.407(b), insert the following clause:

APPROVAL OF WAGE RATES (MAY 2014)

All straight time wage rates, and overtime rates based
thereon, for laborers and mechanics engaged in work under
this contract must be submitted for approval in writing by the
head of the contracting activity or a representative expressly
designated for this purpose, if the straight time wages exceed
the rates for corresponding classifications contained in the
applicable Construction Wage Rate Requirements minimum
wage determination included in the contract. Any amount
paid by the Contractor to any laborer or mechanic in excess
of the agency approved wage rate shall be at the expense of
the Contractor and shall not be reimbursed by the Govern-
ment. If the Government refuses to authorize the use of the
overtime, the Contractor is not released from the obligation to
pay employees at the required overtime rates for any overtime
actually worked.

(End of clause)

52.222-17 Nondisplacement of Qualified Workers.
As prescribed in 22.1207, insert the following clause:

NONDISPLACEMENT OF QUALIFIED WORKERS (MAY
2014)

(a) “Service employee”, as used in this clause, means any
person engaged in the performance of a service contract other
than any person employed in a bona fide executive, adminis-
trative, or professional capacity, as those terms are defined in
29 CFR part 541. The term “service employee” includes all
such persons regardless of any contractual relationship that
may be alleged to exist between a contractor or subcontractor
and such persons.

(b) The Contractor and its subcontractors shall, except as
otherwise provided herein, in good faith offer those service
employees employed under the predecessor contract whose
employment will be terminated as a result of award of this
contract or the expiration of the contract under which the ser-
vice employees were hired, a right of first refusal of employ-
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ment under this contract in positions for which the service
employees are qualified.

(1) The Contractor and its subcontractors shall deter-
mine the number of service employees necessary for efficient
performance of this contract and may elect to employ fewer
employees than the predecessor Contractor employed in con-
nection with performance of the work.

(2) Except as provided in paragraph (c) of this clause,
there shall be no employment opening under this contract, and
the Contractor and any subcontractors shall not offer employ-
ment under this contract, to any person prior to having com-
plied fully with this obligation.

(1) The successor Contractor and its subcontractors
shall make a bona fide express offer of employment to each
service employee as provided herein and shall state the time
within which the service employee must accept such offer, but
in no case shall the period within which the service employee
must accept the offer of employment be less than 10 days.

(1) The successor Contractor and its subcontractors
shall decide any question concerning a service employee’s
qualifications based upon the individual’s education and
employment history, with particular emphasis on the
employee's experience on the predecessor contract, and the
Contractor may utilize employment screening processes only
when such processes are provided for by the contracting
agency, are conditions of the service contract, and are consis-
tent with Executive Order 13495.

(iii) Where the successor Contractor does not ini-
tially offer employment to all the predecessor contract service
employees, the obligation to offer employment shall continue
for 90 days after the successor contractor’s first date of per-
formance on the contract.

(iv) An offer of employment will be presumed to be
bona fide even if it is not for a position similar to the one the
employee previously held, but is one for which the employee
is qualified, and even if it is subject to different employment
terms and conditions, including changes to pay or benefits.
(See 29 CFR 9.12 for a detailed description of a bonafide offer
of employment).

(c)(1) Notwithstanding the obligation under paragraph (b)
of this clause, the successor Contractor and any subcontrac-
tors (i) may employ under this contract any service employee
who has worked for the contractor or subcontractor for at least
three months immediately preceding the commencement of
this contract and who would otherwise face lay-off or dis-
charge, (ii) are not required to offer a right of first refusal to
any service employee(s) of the predecessor contractor who are
not service employees within the meaning of the Service Con-
tract Labor Standards statute, 41 U.S.C. 6701(3), and (iii) are
not required to offer a right of first refusal to any service
employee(s) of the predecessor contractor whom the Contrac-
tor or any of its subcontractors reasonably believes, based on
the particular service employee’s past performance, has failed
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to perform suitably on the job (see 29 CFR 9.12 (c)(4) for
additional information). The successor Contractor bears the
responsibility of demonstrating the appropriateness of claim-
ing any of these exceptions.

(2) In addition, any Contractor or subcontractor that has
been certified by the U.S. Small Business Administration as
a HUBZone small business concern must ensure that it com-
plies with the statutory and regulatory requirements of the
HUBZone Program (e.g., it must ensure that at least 35 per-
cent of all of its employees reside within a HUBZone). The
HUBZone small business Contractor or subcontractor must
consider whether it can meet the requirements of this clause
and Executive Order 13495 while also ensuring it meets the
HUBZone Program’s requirements.

(3) Nothing in this clause shall be construed to permit a
Contractor or subcontractor to fail to comply with any provi-
sion of any other Executive order or law. For example, the
requirements of the HUBZone Program (see FAR subpart
19.13), Executive Order 11246 (Equal Employment Opportu-
nity), and the Vietnam Era Veterans’ Readjustment Assistance
Act of 1974 may conflict, in certain circumstances, with the
requirements of Executive Order 13495. All applicable laws
and Executive orders must be satisfied in tandem with, and if
necessary prior to, the requirements of Executive Order
13495, 29 CFR part 9, and this clause.

(d)(1) The Contractor shall, not less than 30 days before
completion of the Contractor’s performance of services on the
contract, furnish the Contracting Officer with a certified list of
the names of all service employees working under this con-
tract and its subcontracts at the time the list is submitted. The
list shall also contain anniversary dates of employment of
each service employee under this contract and its predecessor
contracts with either the current or predecessor contractors or
their subcontractors. Where changes to the workforce are
made after the submission of the certified list described in this
paragraph, the Contractor shall, in accordance with paragraph
(e) of this clause, not less than 10 days before completion of
the services on this contract, furnish the Contracting Officer
with an updated certified list of the names of all service
employees employed within the last month of contract perfor-
mance. The updated list shall also contain anniversary dates
of employment, and, where applicable, dates of separation of
each service employee under the contract and its predecessor
contracts with either the current or predecessor Contractors or
their subcontractors.

(2) Immediately upon receipt of the certified service
employee list but not before contract award, the contracting
officer shall provide the certified service employee list to the
successor contractor, and, if requested, to employees of the
predecessor contractor or subcontractors or their authorized
representatives.

(3) The Contracting Officer will direct the predecessor
Contractor to provide written notice (Appendix B to 29 CFR
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chapter 9) to service employees of their possible right to an
offer of employment with the successor contractor. Where a
significant portion of the predecessor Contractor’s workforce
is not fluent in English, the notice shall be provided in English
and the language(s) with which service employees are more
familiar. The written notice shall be—

(i) Posted in a conspicuous place at the worksite; or

(ii) Delivered to the service employees individually.
If such delivery is via e-mail, the notification must result in an
electronic delivery receipt or some other reliable confirmation
that the intended recipient received the notice.

(e)(1) Ifrequired in accordance with 52.222-41(n), the pre-
decessor Contractor shall, not less than 10 days before com-
pletion of this contract, furnish the Contracting Officer a
certified list of the names of all service employees working
under this contract and its subcontracts during the last month
of contract performance. The list shall also contain anniver-
sary dates of employment of each service employee under this
contract and its predecessor contracts either with the current
or predecessor Contractors or their subcontractors. If there
are no changes to the workforce before the predecessor con-
tract is completed, then the predecessor Contractor is not
required to submit a revised list 10 days prior to completion
of performance and the requirements of 52.222-41(n) are met.
When there are changes to the workforce after submission of
the 30-day list, the predecessor Contractor shall submit a
revised certified list not less than 10 days prior to performance
completion.

(2) Immediately upon receipt of the certified service
employee list but not before contract award, the contracting
officer shall provide the certified service employee list to the
successor contractor, and, if requested, to employees of the
predecessor contractor or subcontractors or their authorized
representatives.

(f) The Contractor and subcontractor shall maintain the fol-
lowing records (regardless of format, e.g., paper or electronic)
of its compliance with this clause for not less than a period of
three years from the date the records were created.

(1) Copies of any written offers of employment or a con-
temporaneous written record of any oral offers of employ-
ment, including the date, location, and attendance roster of
any service employee meeting(s) at which the offers were
extended, a summary of each meeting, a copy of any written
notice that may have been distributed, and the names of the
service employees from the predecessor contract to whom an
offer was made.

(2) A copy of any record that forms the basis for any
exemption claimed under this part.

(3) A copy of the service employee list provided to or
received from the contracting agency.

(4) An entry on the pay records of the amount of any ret-
roactive payment of wages or compensation under the super-
vision of the Administrator of the Wage and Hour Division to

each service employee, the period covered by such payment,
and the date of payment, and a copy of any receipt form pro-
vided by or authorized by the Wage and Hour Division. The
Contractor shall also deliver a copy of the receipt to the ser-
vice employee and file the original, as evidence of payment by
the Contractor and receipt by the service employee, with the
Administrator or an authorized representative within 10 days
after payment is made.

(g) Disputes concerning the requirements of this clause
shall not be subject to the general disputes clause (52.223-1)
of'this contract. Such disputes shall be resolved in accordance
with the procedures of the Department of Labor set forth in 29
CFR part 9. Disputes within the meaning of this clause
include disputes between or among any of the following: The
Contractor, the contracting agency, the U.S. Department of
Labor, and the service employees under the contract or its
predecessor contract. The Contracting Officer will refer any
service employee who wishes to file a complaint, or ask
questions concerning this contract clause, to the: Branch of
Government Contracts Enforcement, Wage and Hour
Division, U.S. Department of Labor, 200 Constitution Avenue
NW, Washington, DC 20210. Contact e-mail:
displaced@dol.gov.

(h) The Contractor shall cooperate in any review or inves-
tigation by the Department of Labor into possible violations
of the provisions of this clause and shall make such records
requested by such official(s) available for inspection, copy-
ing, or transcription upon request.

(i) If it is determined, pursuant to regulations issued by the
Secretary of Labor (Secretary), that the Contractor or its sub-
contractors are not in compliance with the requirements of this
clause or any regulation or order of the Secretary, appropriate
sanctions may be imposed and remedies invoked against the
Contractor or its subcontractors, as provided in Executive
Order 13495, the regulations, and relevant orders of the Sec-
retary, or as otherwise provided by law.

(j) The Contractor shall take such action with respect to any
such subcontract as may be directed by the Secretary of Labor
as a means of enforcing such provisions, including the impo-
sition of sanctions for noncompliance. However, if the Con-
tractor, as a result of such direction, becomes involved in
litigation with a subcontractor, or is threatened with such
involvement, the Contractor may request that the United
States, through the Secretary, enter into such litigation to pro-
tect the interests of the United States.

(k) The Contracting Officer will withhold, or cause to be
withheld, from the prime Contractor under this or any other
Government contract with the same prime Contractor, such
sums as an authorized official of the Department of Labor
requests, upon a determination by the Administrator, the
Administrative Law Judge, or the Administrative Review
Board, that there has been a failure to comply with the terms
of this clause and that wages lost as a result of the violations
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are due to service employees or that other monetary relief is
appropriate. If the Contracting Officer or the Administrator,
upon final order of the Secretary, finds that the Contractor has
failed to provide a list of the names of service employees
working under the contract, the Contracting Officer may, in
his or her discretion, or upon request by the Administrator,
take such action as may be necessary to cause the suspension
of the payment of contract funds until such time as the list is
provided to the Contracting Officer.

(1) Subcontracts. In every subcontract over the simplified
acquisition threshold entered into in order to perform services
under this contract, the Contractor shall include a provision
that ensures—

(1) That each subcontractor will honor the requirements
of paragraphs (b) through (c) of this clause with respect to the
service employees of a predecessor subcontractor or subcon-
tractors working under this contract, as well as of a predeces-
sor Contractor and its subcontractors;

(2) That the subcontractor will provide the Contractor
with the information about the service employees of the sub-
contractor needed by the Contractor to comply with para-
graphs (d) and (e) of this clause; and

(3) The recordkeeping requirements of paragraph (f) of
this clause.

(End of clause)

52.222-18 Certification Regarding Knowledge of Child
Labor for Listed End Products.

As prescribed in 22.1505(a),
provision:

insert the following

CERTIFICATION REGARDING KNOWLEDGE OF CHILD
LABOR FOR LISTED END PRODUCTS (FEB 2001)

(a) Definition.

“Forced or indentured child labor” means all work or
service—

(1) Exacted from any person under the age of 18 under
the menace of any penalty for its nonperformance and for
which the worker does not offer himself voluntarily; or

(2) Performed by any person under the age of 18 pursu-
ant to a contract the enforcement of which can be accom-
plished by process or penalties.

(b) Listed end products. The following end product(s)
being acquired under this solicitation is (are) included in the
List of Products Requiring Contractor Certification as to
Forced or Indentured Child Labor, identified by their country
of origin. There is a reasonable basis to believe that listed end
products from the listed countries of origin may have been
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mined, produced, or manufactured by forced or indentured
child labor.

Listed End Product Listed Countries of Origin

(¢) Certification. The Government will not make award to
an offeror unless the offeror, by checking the appropriate
block, certifies to either paragraph (c)(1) or paragraph (c)(2)
of this provision.

[ 1(1) The offeror will not supply any end product
listed in paragraph (b) of this provision that was mined,
produced, or manufactured in a corresponding country as
listed for that end product.

[ 1(2) The offeror may supply an end product listed in
paragraph (b) of this provision that was mined, produced, or
manufactured in the corresponding country as listed for that
product. The offeror certifies that it has made a good faith
effort to determine whether forced or indentured child labor
was used to mine, produce, or manufacture such end product.
On the basis of those efforts, the offeror certifies that it is not
aware of any such use of child labor.

(End of provision)

52.222-19 Child Labor—Cooperation with Authorities
and Remedies.
As prescribed in 22.1505(b), insert the following clause:

CHILD LABOR—COOPERATION WITH AUTHORITIES AND
REMEDIES (JAN 2018)

(a) Applicability. This clause does not apply to the extent
that the Contractor is supplying end products mined, pro-
duced, or manufactured in—

(1) Canada, and the anticipated value of the acquisition
is $25,000 or more;

(2) Israel, and the anticipated value of the acquisition is
$50,000 or more;

(3) Mexico, and the anticipated value of the acquisition
is $80,317 or more; or

(4) Armenia, Aruba, Austria, Belgium, Bulgaria, Croa-
tia, Cyprus, Czech Republic, Denmark, Estonia, Finland,
France, Germany, Greece, Hong Kong, Hungary, Iceland, Ire-
land, Italy, Japan, Korea, Latvia, Liechtenstein, Lithuania,
Luxembourg, Malta, Moldova, Montenegro, Netherlands,
New Zealand, Norway, Poland, Portugal, Romania, Singa-
pore, Slovak Republic, Slovenia, Spain, Sweden, Switzer-
land, Taiwan, Ukraine, or the United Kingdom and the
anticipated value of the acquisition is $180,000 or more.

(b) Cooperation with Authorities. To enforce the laws pro-
hibiting the manufacture or importation of products mined,
produced, or manufactured by forced or indentured child
labor, authorized officials may need to conduct investigations
to determine whether forced or indentured child labor was
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used to mine, produce, or manufacture any product furnished
under this contract. If the solicitation includes the provision
52.222-18, Certification Regarding Knowledge of Child
Labor for Listed End Products, or the equivalent at
52.212-3(i), the Contractor agrees to cooperate fully with
authorized officials of the contracting agency, the Department
of the Treasury, or the Department of Justice by providing rea-
sonable access to records, documents, persons, or premises
upon reasonable request by the authorized officials.

(¢) Violations. The Government may impose remedies set
forth in paragraph (d) for the following violations:

(1) The Contractor has submitted a false certification
regarding knowledge of the use of forced or indentured child
labor for listed end products.

(2) The Contractor has failed to cooperate, if required,
in accordance with paragraph (b) of this clause, with an inves-
tigation of the use of forced or indentured child labor by an
Inspector General, Attorney General, or the Secretary of the
Treasury.

(3) The Contractor uses forced or indentured child labor
in its mining, production, or manufacturing processes.

(4) The Contractor has furnished under the contract end
products or components that have been mined, produced, or
manufactured wholly or in part by forced or indentured child
labor. (The Government will not pursue remedies at
paragraph (d)(2) or paragraph (d)(3) of this clause unless suf-
ficient evidence indicates that the Contractor knew of the
violation.)

(d) Remedies. (1) The Contracting Officer may terminate
the contract.

(2) The suspending official may suspend the Contractor
in accordance with procedures in FAR Subpart 9.4.

(3) The debarring official may debar the Contractor for
a period not to exceed 3 years in accordance with the proce-
dures in FAR Subpart 9.4.

(End of clause)

52.222-20 Contracts for Materials, Supplies, Articles, and
Equipment Exceeding $15,000.
As prescribed in 22.610, insert the following clause in
solicitations and contracts:

CONTRACTS FOR MATERIALS, SUPPLIES, ARTICLES, AND
EQUIPMENT EXCEEDING $15,000 (MAY 2014)

Ifthis contract is for the manufacture or furnishing of mate-
rials, supplies, articles or equipment in an amount that exceeds
or may exceed $15,000, and is subject to 41 U.S.C. chapter 65
, the following terms and conditions apply:

(a) All stipulations required by 41 U.S.C. chapter 65 and
regulations issued by the Secretary of Labor (41 CFR Chapter
50) are incorporated by reference. These stipulations are sub-
ject to all applicable rulings and interpretations of the Secre-
tary of Labor that are now, or may hereafter, be in effect.

(b) All employees whose work relates to this contract shall
be paid not less than the minimum wage prescribed by regu-
lations issued by the Secretary of Labor (41 CFR 50-202.2).
Learners, student learners, apprentices, and workers with dis-
abilities may be employed at less than the prescribed mini-
mum wage (see 41 CFR 50-202.3) to the same extent that such
employment is permitted under section 14 of the Fair Labor
Standards Act (41 U.S.C. 6508).

(End of clause)

52.222-21 Prohibition of Segregated Facilities.
As prescribed in 22.810(a)(1), insert the following clause:

PROHIBITION OF SEGREGATED FACILITIES (APR 2015)

(a) Definitions. As used in this clause

“Gender identity” has the meaning given by the Depart-
ment of Labor’s Office of Federal Contract Compliance Pro-
grams, and is found at www.dol.gov/ofccp/LGBT/
LGBT FAQs.html.

“Segregated facilities,” means any waiting rooms, work
areas, rest rooms and wash rooms, restaurants and other eating
areas, time clocks, locker rooms and other storage or dressing
areas, parking lots, drinking fountains, recreation or entertain-
ment areas, transportation, and housing facilities provided for
employees, that are segregated by explicit directive or are in
fact segregated on the basis of race, color, religion, sex, sexual
orientation, gender identity, or national origin because of writ-
ten or oral policies or employee custom. The term does not
include separate or single-user rest rooms or necessary dress-
ing or sleeping areas provided to assure privacy between the
sexes.

“Sexual orientation” has the meaning given by the Depart-
ment of Labor’s Office of Federal Contract Compliance Pro-
grams, and is found at wwwdol.gov/ofccp/LGBT/
LGBT FAQs.html.

(b) The Contractor agrees that it does not and will not
maintain or provide for its employees any segregated facilities
at any of its establishments, and that it does not and will not
permit its employees to perform their services at any location
under its control where segregated facilities are maintained.
The Contractor agrees that a breach of this clause is a violation
of the Equal Opportunity clause in this contract.

(c) The Contractor shall include this clause in every sub-
contract and purchase order that is subject to the Equal Oppor-
tunity clause of this contract.

(End of clause)

52.222-22 Previous Contracts and Compliance Reports.
As prescribed in 22.810(a)(2), insert the following
provision:

PREVIOUS CONTRACTS AND COMPLIANCE REPORTS
(FEB 1999)
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The offeror represents that—

It o has, o has not participated in a previous contract or
subcontract subject to the Equal Opportunity clause of this
solicitation;

It o has, o has not filed all required compliance reports;
and

Representations indicating submission of required compli-
ance reports, signed by proposed subcontractors, will be
obtained before subcontract awards.

(End of provision)

52.222-23 Notice of Requirement for Affirmative Action
to Ensure Equal Employment Opportunity for
Construction.

As prescribed in 22.810(b), insert the following provision:

NOTICE OF REQUIREMENT FOR AFFIRMATIVE ACTION TO
ENSURE EQUAL EMPLOYMENT OPPORTUNITY FOR
CONSTRUCTION (FEB 1999)

(a) The offeror’s attention is called to the Equal Opportu-
nity clause and the Affirmative Action Compliance Require-
ments for Construction clause of this solicitation.

(b) The goals for minority and female participation,
expressed in percentage terms for the Contractor’s aggregate
workforce in each trade on all construction work in the cov-

ered area, are as follows:

Goals for Female
Participation for
Each Trade

Goals for Minority
Participation for
Each Trade

[Contracting Officer shall
insert goals|

[Contracting Officer shall
insert goals)

These goals are applicable to all the Contractor’s construc-
tion work performed in the covered area. If the Contractor per-
forms construction work in a geographical area located
outside of the covered area, the Contractor shall apply the
goals established for the geographical area where the work is
actually performed. Goals are published periodically in the
Federal Register in notice form, and these notices may be
obtained from any Office of Federal Contract Compliance
Programs office.

(c) The Contractor’s compliance with Executive
Order 11246, as amended, and the regulations in 41 CFR 60-4
shall be based on (1) its implementation of the Equal Oppor-
tunity clause, (2) specific affirmative action obligations
required by the clause entitled “Affirmative Action Compli-
ance Requirements for Construction,” and (3) its efforts to
meet the goals. The hours of minority and female employment
and training must be substantially uniform throughout the
length of the contract, and in each trade. The Contractor shall
make a good faith effort to employ minorities and women
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evenly on each of its projects. The transfer of minority or
female employees or trainees from Contractor to Contractor,
or from project to project, for the sole purpose of meeting the
Contractor’s goals shall be a violation of the contract, Execu-
tive Order 11246, as amended, and the regulations in 41 CFR
60-4. Compliance with the goals will be measured against the
total work hours performed.

(d) The Contractor shall provide written notification to the
Deputy Assistant Secretary for Federal Contract Compliance,
U.S. Department of Labor, within 10 working days following
award of any construction subcontract in excess of $10,000 at
any tier for construction work under the contract resulting
from this solicitation. The notification shall list the—

(1) Name, address, and telephone number of the
subcontractor;

(2) Employer’s
subcontractor;

(3) Estimated dollar amount of the subcontract;

(4) Estimated starting and completion dates of the sub-
contract; and

(5) Geographical area in which the subcontract is to be
performed.

(e) As used in this Notice, and in any contract resulting
from this solicitation, the “covered area” is
[Contracting Officer shall insert description of the geograph-
ical areas where the contract is to be performed, giving the
state, county, and city].

identification number of the

(End of provision)

52.222-24 Preaward On-Site Equal Opportunity
Compliance Evaluation.
As prescribed in 22.810(c), insert the following provision:

PREAWARD ON-SITE EQUAL OPPORTUNITY COMPLIANCE
EVALUATION (FEB 1999)

If a contract in the amount of $10 million or more will
result from this solicitation, the prospective Contractor and its
known first-tier subcontractors with anticipated subcontracts
of $10 million or more shall be subject to a preaward compli-
ance evaluation by the Office of Federal Contract Compliance
Programs (OFCCP), unless, within the preceding 24 months,
OFCCP has conducted an evaluation and found the prospec-
tive Contractor and subcontractors to be in compliance with
Executive Order 11246.

(End of provision)

52.222-25 Affirmative Action Compliance.
As prescribed in 22.810(d), insert the following provision:

AFFIRMATIVE ACTION COMPLIANCE (APR 1984)

The offeror represents that—
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(a) It ? has developed and has on file, ? has not developed
and does not have on file, at each establishment, affirmative
action programs required by the rules and regulations of the
Secretary of Labor (41 CFR 60-1 and 60-2); or

(b) It ? has not previously had contracts subject to the writ-
ten affirmative action programs requirement of the rules and
regulations of the Secretary of Labor.

(End of provision)

52.222-26 Equal Opportunity.
As prescribed in 22.810(e), insert the following clause:

EQUAL OPPORTUNITY (SEPT 2016)

(a) Definition. As used in this clause.

“Compensation” means any payments made to, or on
behalf of, an employee or offered to an applicant as remuner-
ation for employment, including but not limited to salary,
wages, overtime pay, shift differentials, bonuses, commis-
sions, vacation and holiday pay, allowances, insurance and
other benefits, stock options and awards, profit sharing, and
retirement.

“Compensation information” means the amount and type
of compensation provided to employees or offered to appli-
cants, including, but not limited to, the desire of the Contrac-
tor to attract and retain a particular employee for the value the
employee is perceived to add to the Contractor’s profit or pro-
ductivity; the availability of employees with like skills in the
marketplace; market research about the worth of similar jobs
in the relevant marketplace; job analysis, descriptions, and
evaluations; salary and pay structures; salary surveys; labor
union agreements; and Contractor decisions, statements and
policies related to setting or altering employee compensation.

“Essential job functions” means the fundamental job duties
of the employment position an individual holds. A job func-
tion may be considered essential if—

(1) The access to compensation information is neces-
sary in order to perform that function or another routinely
assigned business task; or

(2) The function or duties of the position include pro-
tecting and maintaining the privacy of employee personnel
records, including compensation information.

“Gender identity” has the meaning given by the Depart-
ment of Labor’s Office of Federal Contract Compliance Pro-
grams, and is found at www.dol.gov/ofccp/LGBT/
LGBT FAQs.html.

“Sexual orientation” has the meaning given by the Depart-
ment of Labor’s Office of Federal Contract Compliance Pro-
grams, and is found at www.dol.gov/ofccp/LGBT/
LGBT FAQs.html.

“United States,” means the 50 States, the District of
Columbia, Puerto Rico, the Northern Mariana Islands, Amer-
ican Samoa, Guam, the U.S. Virgin Islands, and Wake Island.

(b)(1) If, during any 12-month period (including the
12 months preceding the award of this contract), the Contrac-
tor has been or is awarded nonexempt Federal contracts and/
or subcontracts that have an aggregate value in excess of
$10,000, the Contractor shall comply with this clause, except
for work performed outside the United States by employees
who were not recruited within the United States. Upon
request, the Contractor shall provide information necessary to
determine the applicability of this clause.

(2) If the Contractor is a religious corporation, associa-
tion, educational institution, or society, the requirements of
this clause do not apply with respect to the employment of
individuals of a particular religion to perform work connected
with the carrying on of the Contractor’s activities (41 CFR 60-
1.5).

(c)(1) The Contractor shall not discriminate against any
employee or applicant for employment because of race, color,
religion, sex, sexual orientation, gender identity, or national
origin. However, it shall not be a violation of this clause for
the Contractor to extend a publicly announced preference in
employment to Indians living on or near an Indian reservation,
in connection with employment opportunities on or near an
Indian reservation, as permitted by 41 CFR 60-1.5.

(2) The Contractor shall take affirmative action to
ensure that applicants are employed, and that employees are
treated during employment, without regard to their race, color,
religion, sex, sexual orientation, gender identity, or national
origin. This shall include, but not be limited to—

(i) Employment;

(i1) Upgrading;

(iii) Demotion;

(iv) Transfer;

(v) Recruitment or recruitment advertising;

(vi) Layoff or termination;

(vii) Rates of pay or other forms of compensation;
and

(viii)  Selection  for
apprenticeship.

(3) The Contractor shall post in conspicuous places
available to employees and applicants for employment the
notices to be provided by the Contracting Officer that explain
this clause.

(4) The Contractor shall, in all solicitations or advertise-
ments for employees placed by or on behalf of the Contractor,
state that all qualified applicants will receive consideration for
employment without regard to race, color, religion, sex, sex-
ual orientation, gender identity, or national origin.

(5)(1) The Contractor shall not discharge or in any other
manner discriminate against any employee or applicant for
employment because such employee or applicant has inquired
about, discussed, or disclosed the compensation of the
employee or applicant or another employee or applicant. This
prohibition against discrimination does not apply to instances
in which an employee who has access to the compensation
information of other employees or applicants as a part of such
employee’s essential job functions discloses the compensa-
tion of such other employees or applicants to individuals who

training,  including
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do not otherwise have access to such information, unless such
disclosure is in response to a formal complaint or charge, in
furtherance of an investigation, proceeding, hearing, or
action, including an investigation conducted by the employer,
or is consistent with the Contractor’s legal duty to furnish
information.

(i1) The Contractor shall disseminate the prohibition
on discrimination in paragraph (c)(5)(i) of this clause, using
language prescribed by the Director of the Office of Federal
Contract Compliance Programs (OFCCP), to employees and
applicants by—

(A) Incorporation into existing employee manu-
als or handbooks; and

(B) Electronic posting or by posting a copy of the
provision in conspicuous places available to employees and
applicants for employment.

(6) The Contractor shall send, to each labor union or
representative of workers with which it has a collective bar-
gaining agreement or other contract or understanding, the
notice to be provided by the Contracting Officer advising the
labor union or workers’ representative of the Contractor’s
commitments under this clause, and post copies of the notice
in conspicuous places available to employees and applicants
for employment.

(7) The Contractor shall comply with Executive
Order 11246, as amended, and the rules, regulations, and
orders of the Secretary of Labor.

(8) The Contractor shall furnish to the contracting
agency all information required by Executive Order 11246, as
amended, and by the rules, regulations, and orders of the Sec-
retary of Labor. The Contractor shall also file Standard
Form 100 (EEO-1), or any successor form, as prescribed in
41 CFR Part 60-1. Unless the Contractor has filed within the
12 months preceding the date of contract award, the Contrac-
tor shall, within 30 days after contract award, apply to either
the regional Office of Federal Contract Compliance Programs
(OFCCP) or the local office of the Equal Employment Oppor-
tunity Commission for the necessary forms.

(9) The Contractor shall permit access to its premises,
during normal business hours, by the contracting agency or
the OFCCP for the purpose of conducting on-site compliance
evaluations and complaint investigations. The Contractor
shall permit the Government to inspect and copy any books,
accounts, records (including computerized records), and other
material that may be relevant to the matter under investigation
and pertinent to compliance with Executive Order 11246, as
amended, and rules and regulations that implement the Exec-
utive Order.

(10) If the OFCCP determines that the Contractor is not
in compliance with this clause or any rule, regulation, or order
of the Secretary of Labor, this contract may be canceled, ter-
minated, or suspended in whole or in part and the Contractor
may be declared ineligible for further Government contracts,
under the procedures authorized in Executive Order 11246, as
amended. In addition, sanctions may be imposed and reme-
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dies invoked against the Contractor as provided in Executive
Order 11246, as amended; in the rules, regulations, and orders
of the Secretary of Labor; or as otherwise provided by law.

(11) The Contractor shall include the terms and condi-
tions of this clause in every subcontract or purchase order that
is not exempted by the rules, regulations, or orders of the Sec-
retary of Labor issued under Executive Order 11246, as
amended, so that these terms and conditions will be binding
upon each subcontractor or vendor.

(12) The Contractor shall take such action with respect
to any subcontract or purchase order as the Director of
OFCCP may direct as a means of enforcing these terms and
conditions, including sanctions for noncompliance, provided,
that if the Contractor becomes involved in, or is threatened
with, litigation with a subcontractor or vendor as a result of
any direction, the Contractor may request the United States to
enter into the litigation to protect the interests of the United
States.

(d) Notwithstanding any other clause in this contract, dis-
putes relative to this clause will be governed by the procedures
in 41 CFR part 60-1.

(End of clause)

Alternate I (Feb 1999). As prescribed in 22.810(e), add the
following as a preamble to the clause:

NOTICE: The following terms of this clause are waived for this
contract: [Contracting Officer shall list terms].

52.222-27 Affirmative Action Compliance Requirements
for Construction.
As prescribed in 22.810(f), insert the following clause:

AFFIRMATIVE ACTION COMPLIANCE REQUIREMENTS FOR
CONSTRUCTION (APR 2015)

(a) Definitions. As used in this clause—

“Covered area” means the geographical area described in
the solicitation for this contract.

“Deputy Assistant Secretary,” means the Deputy Assistant
Secretary for the Office of Federal Contract Compliance Pro-
grams, U.S. Department of Labor, or a designee.

“Employer identification number,” means the Federal
Social Security number used on the employer’s quarterly Fed-
eral tax return, U.S. Treasury Department Form 941.

“Gender identity” has the meaning given by the Depart-
ment of Labor’s Office of Federal Contract Compliance Pro-
grams, and is found at www.dol.gov/ofccp/LGBT/
LGBT FAQs.html.

“Minority,” as used in this clause, means—

(1) American Indian or Alaskan Native (all persons hav-
ing origins in any of the original peoples of North America
and maintaining identifiable tribal affiliations through mem-
bership and participation or community identification).
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(2) Asian and Pacific Islander (all persons having ori-
gins in any of the original peoples of the Far East, Southeast
Asia, the Indian Subcontinent, or the Pacific Islands);

(3) Black (all persons having origins in any of the black
African racial groups not of Hispanic origin); and

(4) Hispanic (all persons of Mexican, Puerto Rican,
Cuban, Central or South American, or other Spanish culture
or origin, regardless of race).

“Sexual orientation” has the meaning given by the Depart-
ment of Labor’s Office of Federal Contract Compliance Pro-
grams, and is found at www.dol.gov/ofccp/LGBT/
LGBT FAQs.html.

(b) If the Contractor, or a subcontractor at any tier, subcon-
tracts a portion of the work involving any construction trade,
each such subcontract in excess of $10,000 shall include this
clause and the Notice containing the goals for minority and
female participation stated in the solicitation for this contract.

(c) If the Contractor is participating in a Hometown Plan
(41 CFR 60-4) approved by the U.S. Department of Labor in
a covered area, either individually or through an association,
its affirmative action obligations on all work in the plan area
(including goals) shall comply with the plan for those trades
that have unions participating in the plan. Contractors must be
able to demonstrate participation in, and compliance with, the
provisions of the plan. Each Contractor or subcontractor par-
ticipating in an approved plan is also required to comply with
its obligations under the Equal Opportunity clause, and to
make a good faith effort to achieve each goal under the plan
in each trade in which it has employees. The overall good-
faith performance by other Contractors or subcontractors
toward a goal in an approved plan does not excuse any Con-
tractor’s or subcontractor’s failure to make good-faith efforts
to achieve the plan’s goals.

(d) The Contractor shall implement the affirmative action
procedures in paragraphs (g)(1) through (16) of this clause.
The goals stated in the solicitation for this contract are
expressed as percentages of the total hours of employment and
training of minority and female utilization that the Contractor
should reasonably be able to achieve in each construction
trade in which it has employees in the covered area. If the Con-
tractor performs construction work in a geographical arca
located outside of the covered area, it shall apply the goals
established for the geographical area where that work is actu-
ally performed. The Contractor is expected to make substan-
tially uniform progress toward its goals in each craft.

(e) Neither the terms and conditions of any collective bar-
gaining agreement, nor the failure by a union with which the
Contractor has a collective bargaining agreement, to refer
minorities or women shall excuse the Contractor’s obligations
under this clause, Executive Order 11246, as amended, or the
regulations thereunder.

(f) In order for the nonworking training hours of appren-
tices and trainees to be counted in meeting the goals, appren-

tices and trainees must be employed by the Contractor during
the training period, and the Contractor must have made a com-
mitment to employ the apprentices and trainees at the comple-
tion of their training, subject to the availability of employment
opportunities. Trainees must be trained pursuant to training
programs approved by the U.S. Department of Labor.

(g) The Contractor shall take affirmative action to ensure
equal employment opportunity. The evaluation of the Con-
tractor’s compliance with this clause shall be based upon its
effort to achieve maximum results from its actions. The Con-
tractor shall document these efforts fully and implement affir-
mative action steps at least as extensive as the following:

(1) Ensure a working environment free of harassment,
intimidation, and coercion at all sites and in all facilities where
the Contractor’s employees are assigned to work. The Con-
tractor, if possible, will assign two or more women to each
construction project. The Contractor shall ensure that fore-
men, superintendents, and other onsite supervisory personnel
are aware of and carry out the Contractor’s obligation to main-
tain such a working environment, with specific attention to
minority or female individuals working at these sites or
facilities.

(2) Establish and maintain a current list of sources for
minority and female recruitment. Provide written notification
to minority and female recruitment sources and community
organizations when the Contractor or its unions have employ-
ment opportunities available, and maintain a record of the
organizations’ responses.

(3) Establish and maintain a current file of the names,
addresses, and telephone numbers of each minority and
female off-the-street applicant, referrals of minorities or
females from unions, recruitment sources, or community
organizations, and the action taken with respect to each indi-
vidual. If an individual was sent to the union hiring hall for
referral and not referred back to the Contractor by the union
or, if referred back, not employed by the Contractor, this shall
be documented in the file, along with whatever additional
actions the Contractor may have taken.

(4) Immediately notify the Deputy Assistant Secretary
when the union or unions with which the Contractor has a col-
lective bargaining agreement has not referred back to the Con-
tractor a minority or woman sent by the Contractor, or when
the Contractor has other information that the union referral
process has impeded the Contractor’s efforts to meet its
obligations.

(5) Develop on-the-job training opportunities and/or
participate in training programs for the area that expressly
include minorities and women, including upgrading programs
and apprenticeship and trainee programs relevant to the Con-
tractor’s employment needs, especially those programs
funded or approved by the Department of Labor. The Contrac-
tor shall provide notice of these programs to the sources com-
piled under paragraph (g)(2) of this clause.
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(6) Disseminate the Contractor’s equal employment
policy by—

(1) Providing notice of the policy to unions and to
training, recruitment, and outreach programs, and requesting
their cooperation in assisting the Contractor in meeting its
contract obligations;

(i1) Including the policy in any policy manual and in
collective bargaining agreements;

(iii) Publicizing the policy in the company newspa-
per, annual report, etc.;

(iv) Reviewing the policy with all management per-
sonnel and with all minority and female employees at least
once a year; and

(v) Posting the policy on bulletin boards accessible
to employees at each location where construction work is
performed.

(7) Review, at least annually, the Contractor’s equal
employment policy and affirmative action obligations with all
employees having responsibility for hiring, assignment, lay-
off, termination, or other employment decisions. Conduct
review of this policy with all on-site supervisory personnel
before initiating construction work at a job site. A written
record shall be made and maintained identifying the time and
place of these meetings, persons attending, subject matter dis-
cussed, and disposition of the subject matter.

(8) Disseminate the Contractor’s equal employment
policy externally by including it in any advertising in the news
media, specifically including minority and female news
media. Provide written notification to, and discuss this policy
with, other Contractors and subcontractors with which the
Contractor does or anticipates doing business.

(9) Direct recruitment efforts, both oral and written, to
minority, female, and community organizations, to schools
with minority and female students, and to minority and female
recruitment and training organizations serving the Contrac-
tor’s recruitment area and employment needs. Not later than
1 month before the date for acceptance of applications for
apprenticeship or training by any recruitment source, send
written notification to organizations such as the above,
describing the openings, screening procedures, and tests to be
used in the selection process.

(10) Encourage present minority and female employees
to recruit minority persons and women. Where reasonable,
provide after-school, summer, and vacation employment to
minority and female youth both on the site and in other areas
of the Contractor’s workforce.

(11) Validate all tests and other selection requirements
where required under 41 CFR 60-3.

(12) Conduct, at least annually, an inventory and eval-
uation at least of all minority and female personnel for pro-
motional opportunities. Encourage these employees to seek or
to prepare for, through appropriate training, etc., opportunities
for promotion.

52.2-116  (FAC 2005-98)

(13) Ensure that seniority practices, job classifications,
work assignments, and other personnel practices do not have
a discriminatory effect by continually monitoring all person-
nel and employment-related activities to ensure that the Con-
tractor’s obligations under this contract are being carried out.

(14) Ensure that all facilities and company activities are
nonsegregated except that separate or single-user rest rooms
and necessary dressing or sleeping areas shall be provided to
assure privacy between the sexes.

(15) Maintain a record of solicitations for subcontracts
for minority and female construction contractors and suppli-
ers, including circulation of solicitations to minority and
female contractor associations and other business
associations.

(16) Conduct a review, at least annually, of all supervi-
sors’ adherence to and performance under the Contractor’s
equal employment policy and affirmative action obligations.

(h) The Contractor is encouraged to participate in volun-
tary associations that may assist in fulfilling one or more of the
affirmative action obligations contained in paragraphs (g)(1)
through (16) of this clause. The efforts of a contractor associ-
ation, joint contractor-union, contractor-community, or simi-
lar group of which the contractor is a member and participant
may be asserted as fulfilling one or more of its obligations
under paragraphs (g)(1) through (16) of this clause, provided,
the Contractor—

(1) Actively participates in the group;

(2) Makes every effort to ensure that the group has a
positive impact on the employment of minorities and women
in the industry;

(3) Ensures that concrete benefits of the program are
reflected in the Contractor’s minority and female workforce
participation;

(4) Makes a good-faith effort to meet its individual
goals and timetables; and

(5) Can provide access to documentation that demon-
strates the effectiveness of actions taken on behalf of the Con-
tractor. The obligation to comply is the Contractor’s, and
failure of such a group to fulfill an obligation shall not be a
defense for the Contractor’s noncompliance.

(i) A single goal for minorities and a separate single goal
for women shall be established. The Contractor is required to
provide equal employment opportunity and to take affirma-
tive action for all minority groups, both male and female, and
all women, both minority and nonminority. Consequently, the
Contractor may be in violation of Executive Order 11246, as
amended, if a particular group is employed in a substantially
disparate manner.

(j) The Contractor shall not use goals or affirmative action
standards to discriminate against any person because of race,
color, religion, sex, sexual orientation, gender identity, or
national origin.
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(k) The Contractor shall not enter into any subcontract with
any person or firm debarred from Government contracts under
Executive Order 11246, as amended.

(1) The Contractor shall carry out such sanctions and pen-
alties for violation of this clause and of the Equal Opportunity
clause, including suspension, termination, and cancellation of
existing subcontracts, as may be imposed or ordered under
Executive Order 11246, as amended, and its implementing
regulations, by the OFCCP. Any failure to carry out these
sanctions and penalties as ordered shall be a violation of this
clause and Executive Order 11246, as amended.

(m) The Contractor in fulfilling its obligations under this
clause shall implement affirmative action procedures at least
as extensive as those prescribed in paragraph (g) of this
clause, so as to achieve maximum results from its efforts to
ensure equal employment opportunity. If the Contractor fails
to comply with the requirements of Executive Order 11246, as
amended, the implementing regulations, or this clause, the
Deputy Assistant Secretary shall take action as prescribed in
41 CFR 60-4.8.

(n) The Contractor shall designate a responsible official
to—

(1) Monitor all employment-related activity to ensure
that the Contractor’s equal employment policy is being car-
ried out;

(2) Submit reports as may be required by the Govern-
ment; and

(3) Keep records that shall at least include for each
employee the name, address, telephone number, construction
trade, union affiliation (if any), employee identification num-
ber, social security number, race, sex, status (e.g., mechanic,
apprentice, trainee, helper, or laborer), dates of changes in sta-
tus, hours worked per week in the indicated trade, rate of pay,
and locations at which the work was performed. Records shall
be maintained in an easily understandable and retrievable
form; however, to the degree that existing records satisfy this
requirement, separate records are not required to be
maintained.

(o) Nothing contained herein shall be construed as a lim-
itation upon the application of other laws that establish differ-
ent standards of compliance or upon the requirements for the
hiring of local or other area residents (e.g., those under the
Public Works Employment Act of 1977 and the Community
Development Block Grant Program).

(End of clause)
52.222-28 [Reserved]

52.222-29 Notification of Visa Denial.
As prescribed in 22.810(g), insert the following clause:
NOTIFICATION OF VISA DENIAL (APR 2015)

(a) Definitions. As used in this clause—

“Gender identity” has the meaning given by the Depart-
ment of Labor’s Office of Federal Contract Compliance Pro-
grams, and is found at http.//www.dol.gov/ofccp/LGBT/

LGBT FAQs.html.

“Sexual orientation” has the meaning given by the Depart-
ment of Labor’s Office of Federal Contract Compliance Pro-
grams, and is found at http://www.dol.gov/ofccp/LGBT/

LGBT FAQs.html.

(b) Requirement to notify. (1) It is a violation of Executive
Order 11246 for a Contractor to refuse to employ any appli-
cant or not to assign any person hired in the United States,
Puerto Rico, the Northern Mariana Islands, American Samoa,
Guam, the U.S. Virgin Islands, or Wake Island, on the basis
that the individual's race, color, religion, sex, sexual orienta-
tion, gender identity, or national origin is not compatible with
the policies of the country where or for whom the work will
be performed (41 CFR 60-1.10).

(2) The Contractor shall notify the U.S. Department of
State, Assistant Secretary, Bureau of Political-Military
Affairs (PM), 2201 C Street NW, Room 6212, Washington,
DC 20520, and the U.S. Department of Labor, Deputy Assis-
tant Secretary for Federal Contract Compliance, when it has
knowledge of any employee or potential employee being
denied an entry visa to a country where this contract will be
performed, and it believes the denial is attributable to the race,
color, religion, sex, sexual orientation, gender identity, or
national origin of the employee or potential employee.

(End of clause)

52.222-30 Construction Wage Rate Requirements—Price
Adjustment (None or Separately Specified Method).

As prescribed in 22.407(e), insert the following clause:

CONSTRUCTION WAGE RATE REQUIREMENTS-PRICE
ADJUSTMENT (NONE OR SEPARATELY SPECIFIED
METHOD) (MAY 2014)

(a) The wage determination issued under the Construction
Wage Rate Requirements statute by the Administrator, Wage
and Hour Division, Employment Standards Administration,
U.S. Department of Labor, that is effective for an option to
extend the term of the contract, will apply to that option
period.

(b) The Contracting Officer will make no adjustment in
contract price, other than provided for elsewhere in this con-
tract, to cover any increases or decreases in wages and benefits
as a result of—

(1) Incorporation of the Department of Labor’s wage
determination applicable at the exercise of the option to
extend the term of the contract;

(2) Incorporation of a wage determination otherwise
applied to the contract by operation of law; or
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(3) Anincrease in wages and benefits resulting from any
other requirement applicable to workers subject to the Con-
struction Wage Rate Requirements statute.

(End of clause)

52.222-31 Construction Wage Rate Requirements—Price
Adjustment (Percentage Method).

As prescribed in 22.407(f), insert the following clause:

CONSTRUCTION WAGE RATE REQUIREMENTS-PRICE
ADJUSTMENT (PERCENTAGE METHOD) (MAY 2014)

(a) The wage determination issued under the Construction
Wage Rate Requirements statute by the Administrator, Wage
and Hour Division, Employment Standards Administration,
U.S. Department of Labor, that is effective for an option to
extend the term of the contract, will apply to that option
period.

(b) The Contracting Officer will adjust the portion of the
contract price or contract unit price(s) containing the labor
costs subject to the Construction Wage Rate Requirements
statute to provide for an increase in wages and fringe benefits
at the exercise of each option to extend the term of the contract
in accordance with the following procedures:

(1) The Contracting Officer has determined that the por-
tion of the contract price or contract unit price(s) containing
labor costs subject to the Construction Wage Rate Require-
ments statute is [Contracting Officer insert per-
centage rate] percent.

(2) The Contracting Officer will increase the portion of
the contract price or contract unit price(s) containing the labor
costs subject to the Construction Wage Rate Requirements
statute by the percentage rate published in
[Contracting Officer insert publication).

(c) The Contracting Officer will make the price adjustment
at the exercise of each option to extend the term of the con-
tract. This adjustment is the only adjustment that the Contract-
ing Officer will make to cover any increases in wages and
benefits as a result of—

(1) Incorporation of the Department of Labor’s wage
determination applicable at the exercise of the option to
extend the term of the contract;

(2) Incorporation of a wage determination otherwise
applied to the contract by operation of law; or

(3) Anincrease in wages and benefits resulting from any
other requirement applicable to workers subject to the Con-
struction Wage Rate Requirements statute.

(End of clause)

52.222-32 Construction Wage Rate Requirements—Price
Adjustment (Actual Method).

As prescribed in 22.407(g), insert the following clause:

CONSTRUCTION WAGE RATE REQUIREMENTS—PRICE
ADJUSTMENT (ACTUAL METHOD) (JAN 2017)
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(a) The wage determination issued under the Construction
Wage Rate Requirements statute by the Administrator, Wage
and Hour Division, Employment Standards Administration,
U.S. Department of Labor, that is effective for an option to
extend the term of the contract, will apply to that option
period.

(b)(1) The Contractor states that if the prices in this con-
tract contain an allowance for wage or benefit increases, such
allowance will not be included in any request for contract
price adjustment submitted under this clause.

(2) The Contractor shall provide with each request for
contract price adjustment under this clause a statement that the
prices in the contract do not include any allowance for any
increased cost for which adjustment is being requested.

(c) The Contracting Officer will adjust the contract price or
contract unit price labor rates to reflect the Contractor’s actual
increase or decrease in wages and fringe benefits to the extent
that the increase is made to comply with, or the decrease is
voluntarily made by the Contractor as a result of—

(1) Incorporation of the Department of Labor’s Con-
struction Wage Rate Requirements wage determination appli-
cable at the exercise of an option to extend the term of the
contract; or

(2) Incorporation of a Construction Wage Rate Require-
ments wage determination otherwise applied to the contract
by operation of law.

(d) Any adjustment will be limited to increases or
decreases in wages and fringe benefits as described in
paragraph (c) of this clause, and the accompanying increases
or decreases in social security and unemployment taxes and
workers’ compensation insurance, but will not otherwise
include any amount for general and administrative costs,
overhead, or profit.

(e) The Contractor shall notify the Contracting Officer of
any increase claimed under this clause within 30 days after
receiving a revised wage determination unless this notifica-
tion period is extended in writing by the Contracting Officer.
The Contractor shall notify the Contracting Officer promptly
of any decrease under this clause, but nothing in this clause
precludes the Government from asserting a claim within the
period permitted by law. The notice shall contain a statement
of the amount claimed and any relevant supporting data,
including payroll records that the Contracting Officer may
reasonably require. Upon agreement of the parties, the Con-
tracting Officer will modify the contract price or contract unit
price in writing. The Contractor shall continue performance
pending agreement on or determination of any such adjust-
ment and its effective date.

(f) Contract price adjustment computations shall be com-
puted as follows:

(1) Computation for contract unit price per single craft
hour for schedule of indefinite-quantity work. For each labor
classification, the difference between the actual wage and
benefit rates (combined) paid and the wage and benefit rates
(combined) required by the new wage determination shall be
added to the original contract unit price if the difference
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results in a combined increase. If the difference computed
results in a combined decrease, the contract unit price shall be
decreased by that amount if the Contractor provides notifica-
tion as provided in paragraph (e) of this clause.

(2) Computation for contract unit price containing mul-
tiple craft hours for schedule of indefinite-quantity work. For
each labor classification, the difference between the actual
wage and benefit rates (combined) paid and the wage and ben-
efit rates (combined) required by the new wage determination
shall be multiplied by the actual number of hours expended for
each craft involved in accomplishing the unit-priced work
item. The product of this computation will then be divided by

the actual number of units ordered in the preceding contract
period. The total of these computations for each craft will be
added to the current contract unit price to obtain the new con-
tract unit price. The extended amount for the line item will be
obtained by multiplying the new unit price by the estimated
quantity. If actual hours are not available from the preceding
contract period for computation of the adjustment for a spe-
cific contract unit of work, the Contractor, in agreement with
the Contracting Officer, shall estimate the total hours per craft
per contract unit of work.

EXAMPLE: ASPHALT PAVING—CURRENT PRICE $3.38 PER SQUARE YARD
DBA Craft New WD Hourly rate Diff. Actual Hrs | Actual units Increase/
paid (sq. yard) sq yard
Equip. Opr.  |$18.50 — |$18.00 $.50 600 hrs./ 3,000 sq. yrd. $.10
Truck Driver [$19.00 — |$18.25 = |$.75 525 hrs./ 3,000 sq. yrd. |= [$.13
Laborer $11.50 — |$11.25 = 18.25 750 hrs./ 3,000 sq.yrd. |= |$.06
Total increase per square yard =|$.29*

workers’ compensation insurance.

* Note: Adjustment for labor rate increases or decreases may be accompanied by social security and unemployment taxes and

Current unit price = $3.38 per square yard
Add DBA price adj. +.29
New unit price $3.67 per square yard

(End of clause)

52.222-33 Notice of Requirement for Project Labor
Agreement.

As prescribed in 22.505(a)(1), insert the following provi-
sion:

NOTICE OF REQUIREMENT FOR PROJECT LABOR
AGREEMENT (MAY 2010)

(a) Definitions. “Labor organization” and “project labor
agreement,” as used in this provision, are defined in the clause
of this solicitation entitled Project Labor Agreement.

(b) Consistent with applicable law, the offeror shall nego-
tiate a project labor agreement with one or more labor organi-
zations for the term of the resulting construction contract.

(c) Consistent with applicable law, the project labor agree-
ment reached pursuant to this provision shall—

(1) Bind the offeror and all subcontractors engaged in
construction on the construction project to comply with the
project labor agreement;

(2) Allow the offeror and all subcontractors to compete
for contracts and subcontracts without regard to whether they
are otherwise parties to collective bargaining agreements;

(3) Contain guarantees against strikes, lockouts, and
similar job disruptions;

(4) Set forth effective, prompt, and mutually binding
procedures for resolving labor disputes arising during the term
of the project labor agreement;

(5) Provide other mechanisms for labor-management
cooperation on matters of mutual interest and concern, includ-
ing productivity, quality of work, safety, and health; and

(6) Fully conform to all statutes, regulations, Executive
orders, and agency requirements.

(d) Any project labor agreement reached pursuant to this
provision does not change the terms of this contract or provide
for any price adjustment by the Government.

(e) The offeror shall submit to the Contracting Officer a
copy of the project labor agreement with its offer.

(End of provision)

Alternate I (May 2010). As prescribed in 22.505(a)(1), sub-
stitute the following paragraphs (b) and (e) for paragraphs (b)
and (e) of the basic clause.

(b) The apparent successful offeror shall negotiate a proj-
ect labor agreement with one or more labor organizations for the
term of the resulting construction contract.

(e) The apparent successful offeror shall submit to the
Contracting Officer a copy of the project labor agreement prior
to contract award.
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Alternate 1 (May 2010). As prescribed in 22.505(a)(2),
substitute the following paragraph (b) in lieu of paragraphs (b)
through (e) of the basic clause:

(b) Consistent with applicable law, if awarded the con-
tract, the offeror shall negotiate a project labor agreement with
one or more labor organizations for the term of the resulting
construction contract.

52.222-34 Project Labor Agreement.
As prescribed in 22.505(b)(1), insert the following clause:

PROJECT LABOR AGREEMENT (MAY 2010)

(a) Definitions. As used in this clause—

“Labor organization” means a labor organization as
defined in 29 U.S.C. 152(5).

“Project labor agreement” means a pre-hire collective bar-
gaining agreement with one or more labor organizations that
establishes the terms and conditions of employment for a spe-
cific construction project and is an agreement described in
29 U.S.C. 158(f).

(b) The Contractor shall maintain in a current status
throughout the life of the contract the project labor agreement
entered into prior to the award of this contract in accordance
with solicitation provision 52.222-33, Notice of Requirement
for Project Labor Agreement.

(¢) Subcontracts. The Contractor shall include the sub-
stance of this clause, including this paragraph (c), in all sub-
contracts with subcontractors engaged in construction on the
construction project.

(End of clause)

Alternate I (May 2010). As prescribed in 22.505(b)(2),
substitute the following paragraphs (b) through (f) for para-
graphs (b) and (c) of the basic clause:

(b) Consistent with applicable law, the Contractor shall
negotiate a project labor agreement with one or more labor orga-
nizations for the term of this construction contract. The Con-
tractor shall submit an executed copy of the project labor
agreement to the Contracting Officer.

(c) Consistent with applicable law, the project labor agree-
ment reached pursuant to this clause shall—

(1) Bind the Contractor and all subcontractors engaged
in construction on the construction project to comply with the
project labor agreement;

(2) Allow the Contractor and all subcontractors to com-
pete for contracts and subcontracts without regard to whether
they are otherwise parties to collective bargaining agreements;

(3) Contain guarantees against strikes, lockouts, and
similar job disruptions;

(4) Set forth effective, prompt, and mutually binding
procedures for resolving labor disputes arising during the proj-
ect labor agreement;
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(5) Provide other mechanisms for labor-management
cooperation on matters of mutual interest and concern, includ-
ing productivity, quality of work, safety, and health; and

(6) Fully conform to all statutes, regulations, Executive
orders, and agency requirements.

(d) Any project labor agreement reached pursuant to this
clause does not change the terms of this contract or provide for
any price adjustment by the Government.

(e) The Contractor shall maintain in a current status
throughout the life of the contract the project labor agreement
entered into pursuant to this clause.

(f) Subcontracts. The Contractor shall require subcon-
tractors engaged in construction on the construction project to
agree to any project labor agreement negotiated by the prime
contractor pursuant to this clause, and shall include the sub-
stance of paragraphs (d) through (f) of this clause in all subcon-
tracts with subcontractors engaged in construction on the
construction project.

52.222-35 Equal Opportunity for Veterans.
Asprescribed in 22.1310(a)(1), insert the following clause:

EQUAL OPPORTUNITY FOR VETERANS (OCT 2015)

(a) Definitions. As used in this clause—

“Active duty wartime or campaign badge veteran,”
“Armed Forces service medal veteran,” “disabled veteran,”
“protected veteran,” “qualified disabled veteran,” and
“recently separated veteran” have the meanings given at FAR
22.1301.

(b) Equal opportunity clause. The Contractor shall abide
by the requirements of the equal opportunity clause at 41 CFR
60-300.5(a), as of March 24, 2014. This clause prohibits dis-
crimination against qualified protected veterans, and requires
affirmative action by the Contractor to employ and advance in
employment qualified protected veterans.

(c¢) Subcontracts. The Contractor shall insert the terms of
this clause in subcontracts of $150,000 or more unless
exempted by rules, regulations, or orders of the Secretary of
Labor. The Contractor shall act as specified by the Director,
Office of Federal Contract Compliance Programs, to enforce
the terms, including action for noncompliance. Such neces-
sary changes in language may be made as shall be appropriate
to identify properly the parties and their undertakings.

(End of clause)

Alternate I (Jul 2014). As prescribed in 22.1310(a)(2), add
the following as a preamble to the clause:

NOTICE: The following term(s) of this clause are waived for
this contract: [List term(s)].

52.222-36 Equal Opportunity for Workers with
Disabilities.
As prescribed in 22.1408(a), insert the following clause:
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EQUAL OPPORTUNITY FOR WORKERS WITH DISABILITIES
(JuL 2014)

(a) Equal opportunity clause. The Contractor shall abide
by the requirements of the equal opportunity clause at 41 CFR
60-741.5(a), as of March 24, 2014. This clause prohibits dis-
crimination against qualified individuals on the basis of dis-
ability, and requires affirmative action by the Contractor to
employ and advance in employment qualified individuals
with disabilities.

(b) Subcontracts. The Contractor shall include the terms of
this clause in every subcontract or purchase order in excess of
$15,000 unless exempted by rules, regulations, or orders of
the Secretary, so that such provisions will be binding upon
each subcontractor or vendor. The Contractor shall act as
specified by the Director, Office of Federal Contract Compli-
ance Programs ofthe U.S. Department of Labor, to enforce the
terms, including action for noncompliance. Such necessary
changes in language may be made as shall be appropriate to
identify properly the parties and their undertakings.

(End of clause)

Alternate I (Jul 2014). As prescribed in 22.1408(b), add
the following as a preamble to the clause:

NoOTICE: The following term(s) of this clause are waived for

this contract: [List term(s)].

52.222-37 Employment Reports on Veterans.
As prescribed in 22.1310(b), insert the following clause:

EMPLOYMENT REPORTS ON VETERANS (FEB 2016)

(a) Definitions. As used in this clause, “active duty wartime
or campaign badge veteran,” “Armed Forces service medal
veteran,” “disabled veteran,” “protected veteran,” and
“recently separated veteran,” have the meanings given in FAR
22.1301.

(b) Unless the Contractor is a State or local government
agency, the Contractor shall report at least annually, as
required by the Secretary of Labor, on—

(1) The total number of employees in the contractor’s
workforce, by job category and hiring location, who are pro-
tected veterans (i.e., active duty wartime or campaign badge
veterans, Armed Forces service medal veterans, disabled vet-
erans, and recently separated veterans);

(2) The total number of new employees hired during the
period covered by the report, and of the total, the number of
protected veterans (i.e., active duty wartime or campaign
badge veterans, Armed Forces service medal veterans, dis-
abled veterans, and recently separated veterans); and

(3) The maximum number and minimum number of
employees of the Contractor or subcontractor at each hiring
location during the period covered by the report.

(c¢) The Contractor shall report the above items by filing the
VETS-4212 “Federal Contractor Veterans’ Employment
Report” (see “VETS-4212 Federal Contractor Reporting” and
“Filing Your VETS-4212 Report” at http.//www.dol.gov/vets/
vets4212.htm).

(d) The Contractor shall submit VETS-4212 Reports no
later than September 30 of each year.

(e) The employment activity report required by paragraphs
(b)(2) and (b)(3) of this clause shall reflect total new hires, and
maximum and minimum number of employees, during the
most recent 12-month period preceding the ending date
selected for the report. Contractors may select an ending
date—

(1) As of the end of any pay period between July 1 and
August 31 of the year the report is due; or

(2) As of December 31, if the Contractor has prior writ-
ten approval from the Equal Employment Opportunity Com-
mission to do so for purposes of submitting the Employer
Information Report EEO-1 (Standard Form 100).

(f) The number of veterans reported must be based on data
known to the contractor when completing the VETS-
4212.The contractor’s knowledge of veterans status may be
obtained in a variety of ways, including an invitation to appli-
cants to self-identify (in accordance with 41 CFR 60-300.42),
voluntary self-disclosure by employees, or actual knowledge
of veteran status by the contractor. This paragraph does not
relieve an employer of liability for discrimination under
38 U.S.C. 4212.

(g) The Contractor shall insert the terms of this clause in
subcontracts of $150,000 or more unless exempted by rules,
regulations, or orders of the Secretary of Labor.

(End of clause)

52.222-38 Compliance with Veterans’ Employment
Reporting Requirements.

As prescribed in 22.1310(c),
provision:

insert the following

COMPLIANCE WITH VETERANS’ EMPLOYMENT
REPORTING REQUIREMENTS (FEB 2016)

By submission of its offer, the offeror represents that, if it
is subject to the reporting requirements of 38 U.S.C. 4212(d)
(i.e., if it has any contract containing Federal Acquisition Reg-
ulation clause 52.222-37, Employment Reports on Veterans),
it has filed the most recent VETS-4212 Report required by
that clause.

(End of provision)

52.222-39 [Reserved]
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52.222-40 Notification of Employee Rights Under the
National Labor Relations Act.
As prescribed in 22.1605, insert the following clause:

NOTIFICATION OF EMPLOYEE RIGHTS UNDER THE
NATIONAL LABOR RELATIONS ACT (DEC 2010)

(a) During the term of this contract, the Contractor shall
post an employee notice, of such size and in such form, and
containing such content as prescribed by the Secretary of
Labor, in conspicuous places in and about its plants and
offices where employees covered by the National Labor Rela-
tions Act engage in activities relating to the performance of
the contract, including all places where notices to employees
are customarily posted both physically and electronically, in
the languages employees speak, in accordance with
29 CFR 471.2 (d) and (f).

(1) Physical posting of the employee notice shall be in
conspicuous places in and about the Contractor’s plants and
offices so that the notice is prominent and readily seen by
employees who are covered by the National Labor Relations
Act and engage in activities related to the performance of the
contract.

(2) If the Contractor customarily posts notices to
employees electronically, then the Contractor shall also post
the required notice electronically by displaying prominently,
on any website that is maintained by the Contractor and is cus-
tomarily used for notices to employees about terms and con-
ditions of employment, a link to the Department of Labor’s
website that contains the full text of the poster. The link to the
Department’s website, as referenced in (b)(3) of this section,
must read, “Important Notice about Employee Rights to Orga-
nize and Bargain Collectively with Their Employers.”

(b) This required employee notice, printed by the Depart-
ment of Labor, may be—

(1) Obtained from the Division of Interpretations and
Standards, Office of Labor-Management Standards, U.S.
Department of Labor, 200 Constitution Avenue, NW., Room
N-5609, Washington, DC 20210, (202) 693-0123, or from any
field office of the Office of Labor—Management Standards or
Office of Federal Contract Compliance Programs;

(2) Provided by the Federal contracting agency if
requested;

(3) Downloaded from the Office of Labor—Management
Standards Web site at http.//www.dol.gov/olms/regs/
compliance/EQ13496.htm; or

(4) Reproduced and used as exact duplicate copies of
the Department of Labor’s official poster.

(c) The required text of the employee notice referred to in
this clause is located at Appendix A, Subpart A, 29 CFR Part
471.

(d) The Contractor shall comply with all provisions of the
employee notice and related rules, regulations, and orders of
the Secretary of Labor.
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(e) In the event that the Contractor does not comply with
the requirements set forth in paragraphs (a) through (d) of this
clause, this contract may be terminated or suspended in whole
or in part, and the Contractor may be suspended or debarred
in accordance with 29 CFR 471.14 and subpart 9.4. Such other
sanctions or remedies may be imposed as are provided by 29
CFR part 471, which implements Executive Order 13496 or
as otherwise provided by law.

(f) Subcontracts. (1) The Contractor shall include the sub-
stance of this clause, including this paragraph (f), in every
subcontract that exceeds $10,000 and will be performed
wholly or partially in the United States, unless exempted by
the rules, regulations, or orders of the Secretary of Labor
issued pursuant to section 3 of Executive Order 13496 of Jan-
uary 30, 2009, so that such provisions will be binding upon
each subcontractor.

(2) The Contractor shall not procure supplies or services
in a way designed to avoid the applicability of Executive
Order 13496 or this clause.

(3) The Contractor shall take such action with respect to
any such subcontract as may be directed by the Secretary of
Labor as a means of enforcing such provisions, including the
imposition of sanctions for noncompliance.

(4) However, if the Contractor becomes involved in lit-
igation with a subcontractor, or is threatened with such
involvement, as a result of such direction, the Contractor may
request the United States, through the Secretary of Labor, to
enter into such litigation to protect the interests of the United
States.

(End of clause)

52.222-41 Service Contract Labor Standards.
As prescribed in 22.1006(a), insert the following clause:

SERVICE CONTRACT LABOR STANDARDS (MAY 2014)

(a) Definitions. As used in this clause—

“Contractor,” when this clause is used in any subcontract,
shall be deemed to refer to the subcontractor, except in the
term “Government Prime Contractor.”

“Service employee” means any person engaged in the per-
formance of this contract other than any person employed in
a bona fide executive, administrative, or professional capac-
ity, as these terms are defined in Part 541 of Title 29, Code of
Federal Regulations, as revised. It includes all such persons
regardless of any contractual relationship that may be alleged
to exist between a Contractor or subcontractor and such per-
sons.

(b) Applicability. This contract is subject to the following
provisions and to all other applicable provisions of 41 U.S.C.
chapter 67, Service Contract Labor Standards, and regulations
of the Secretary of Labor (29 CFR Part 4). This clause does
not apply to contracts or subcontracts administratively
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exempted by the Secretary of Labor or exempted by
41 U.S.C. 6702, as interpreted in Subpart C of 29 CFR Part 4.

(c) Compensation.(1) Each service employee employed in
the performance of this contract by the Contractor or any sub-
contractor shall be paid not less than the minimum monetary
wages and shall be furnished fringe benefits in accordance
with the wages and fringe benefits determined by the Secre-
tary of Labor, or authorized representative, as specified in any
wage determination attached to this contract.

(2)(1) If a wage determination is attached to this con-
tract, the Contractor shall classify any class of service
employee which is not listed therein and which is to be
employed under the contract (i.e., the work to be performed is
not performed by any classification listed in the wage deter-
mination) so as to provide a reasonable relationship
(i.e., appropriate level of skill comparison) between such
unlisted classifications and the classifications listed in the
wage determination. Such conformed class of employees
shall be paid the monetary wages and furnished the fringe ben-
efits as are determined pursuant to the procedures in this
paragraph (c).

(i1) This conforming procedure shall be initiated by
the Contractor prior to the performance of contract work by
the unlisted class of employee. The Contractor shall submit
Standard Form (SF) 1444, Request For Authorization of
Additional Classification and Rate, to the Contracting Officer
no later than 30 days after the unlisted class of employee per-
forms any contract work. The Contracting Officer shall
review the proposed classification and rate and promptly sub-
mit the completed SF 1444 (which must include information
regarding the agreement or disagreement of the employees’
authorized representatives or the employees themselves
together with the agency recommendation), and all pertinent
information to the Wage and Hour Division, Employment
Standards Administration, U.S. Department of Labor. The
Wage and Hour Division will approve, modify, or disapprove
the action or render a final determination in the event of dis-
agreement within 30 days of receipt or will notify the Con-
tracting Officer within 30 days of receipt that additional time
is necessary.

(iii)) The final determination of the conformance
action by the Wage and Hour Division shall be transmitted to
the Contracting Officer who shall promptly notify the Con-
tractor of the action taken. Each affected employee shall be
furnished by the Contractor with a written copy of such deter-
mination or it shall be posted as a part of the wage
determination.

(iv)(A) The process of establishing wage and fringe
benefit rates that bear a reasonable relationship to those listed
in a wage determination cannot be reduced to any single for-
mula. The approach used may vary from wage determination
to wage determination depending on the circumstances. Stan-
dard wage and salary administration practices which rank var-
ious job classifications by pay grade pursuant to point
schemes or other job factors may, for example, be relied upon.

Guidance may also be obtained from the way different jobs
are rated under Federal pay systems (Federal Wage Board Pay
System and the General Schedule) or from other wage deter-
minations issued in the same locality. Basic to the establish-
ment of any conformable wage rate(s) is the concept that a pay
relationship should be maintained between job classifications
based on the skill required and the duties performed.

(B) In the case of a contract modification, an exer-
cise of an option, or extension of an existing contract, or in any
other case where a Contractor succeeds a contract under
which the classification in question was previously con-
formed pursuant to paragraph (c) of this clause, a new con-
formed wage rate and fringe benefits may be assigned to the
conformed classification by indexing (i.e., adjusting) the pre-
vious conformed rate and fringe benefits by an amount equal
to the average (mean) percentage increase (or decrease, where
appropriate) between the wages and fringe benefits specified
for all classifications to be used on the contract which are
listed in the current wage determination, and those specified
for the corresponding classifications in the previously appli-
cable wage determination. Where conforming actions are
accomplished in accordance with this paragraph prior to the
performance of contract work by the unlisted class of employ-
ees, the Contractor shall advise the Contracting Officer of the
action taken but the other procedures in subdivision (c)(2)(ii)
of this clause need not be followed.

(C) No employee engaged in performing work on
this contract shall in any event be paid less than the currently
applicable minimum wage specified under section 6(a)(1) of
the Fair Labor Standards Act of 1938, as amended.

(v) The wage rate and fringe benefits finally deter-
mined under this paragraph (c)(2) of this clause shall be paid
to all employees performing in the classification from the
first day on which contract work is performed by them in the
classification. Failure to pay the unlisted employees the com-
pensation agreed upon by the interested parties and/or finally
determined by the Wage and Hour Division retroactive to the
date such class of employees commenced contract work shall
be a violation of the Service Contract Labor Standards statute
and this contract.

(vi) Upon discovery of failure to comply with
paragraph (c)(2) of this clause, the Wage and Hour Division
shall make a final determination of conformed classification,
wage rate, and/or fringe benefits which shall be retroactive to
the date such class or classes of employees commenced con-
tract work.

(3) Adjustment of compensation. If the term of this con-
tract is more than 1 year, the minimum monetary wages and
fringe benefits required to be paid or furnished thereunder to
service employees under this contract shall be subject to
adjustment after 1 year and not less often than once every
2 years, under wage determinations issued by the Wage and
Hour Division.

(d) Obligation to furnish fringe benefits. The Contractor or
subcontractor may discharge the obligation to furnish fringe
benefits specified in the attachment or determined under
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paragraph (c)(2) of this clause by furnishing equivalent com-
binations of bona fide fringe benefits, or by making equivalent
or differential cash payments, only in accordance with
Subpart D of 29 CFR Part 4.

(e) Minimum wage. In the absence of a minimum wage
attachment for this contract, neither the Contractor nor any
subcontractor under this contract shall pay any person per-
forming work under this contract (regardless of whether the
person is a service employee) less than the minimum wage
specified by section 6(a)(1) of the Fair Labor Standards Act
of 1938. Nothing in this clause shall relieve the Contractor or
any subcontractor of any other obligation under law or con-
tract for payment of a higher wage to any employee.

(f) Successor contracts. If this contract succeeds a contract
subject to the Service Contract Labor Standards statute under
which substantially the same services were furnished in the
same locality and service employees were paid wages and
fringe benefits provided for in a collective bargaining agree-
ment, in the absence of the minimum wage attachment for this
contract setting forth such collectively bargained wage rates
and fringe benefits, neither the Contractor nor any subcontrac-
tor under this contract shall pay any service employee per-
forming any of the contract work (regardless of whether or not
such employee was employed under the predecessor con-
tract), less than the wages and fringe benefits provided for in
such collective bargaining agreement, to which such
employee would have been entitled if employed under the pre-
decessor contract, including accrued wages and fringe bene-
fits and any prospective increases in wages and fringe benefits
provided for under such agreement. No Contractor or subcon-
tractor under this contract may be relieved of the foregoing
obligation unless the limitations of 29 CFR 4.1b(b) apply or
unless the Secretary of Labor or the Secretary’s authorized
representative finds, after a hearing as provided in 29 CFR
4.10 that the wages and/or fringe benefits provided for in such
agreement are substantially at variance with those which pre-
vail for services of a character similar in the locality, or deter-
mines, as provided in 29 CFR 4.11, that the collective
bargaining agreement applicable to service employees
employed under the predecessor contract was not entered into
as a result of arm’s length negotiations. Where it is found in
accordance with the review procedures provided in 29 CFR
4.10 and/or 4.11 and Parts 6 and 8 that some or all of the wages
and/or fringe benefits contained in a predecessor Contractor’s
collective bargaining agreement are substantially at variance
with those which prevail for services of a character similar in
the locality, and/or that the collective bargaining agreement
applicable to service employees employed under the prede-
cessor contract was not entered into as a result of arm’s length
negotiations, the Department will issue a new or revised wage
determination setting forth the applicable wage rates and
fringe benefits. Such determination shall be made part of the
contract or subcontract, in accordance with the decision of the
Administrator, the Administrative Law Judge, or the Admin-
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istrative Review Board, as the case may be, irrespective of
whether such issuance occurs prior to or after the award of a
contract or subcontract (53 Comp. Gen. 401 (1973)). In the
case of a wage determination issued solely as a result of a find-
ing of substantial variance, such determination shall be effec-
tive as of the date of the final administrative decision.

(g) Notification to employees. The Contractor and any sub-
contractor under this contract shall notify each service
employee commencing work on this contract of the minimum
monetary wage and any fringe benefits required to be paid
pursuant to this contract, or shall post the wage determination
attached to this contract. The poster provided by the Depart-
ment of Labor (Publication WH 1313) shall be posted in a
prominent and accessible place at the worksite. Failure to
comply with this requirement is a violation of 41 U.S.C. 6703
and of this contract.

(h) Safe and sanitary working conditions. The Contractor
or subcontractor shall not permit any part of the services
called for by this contract to be performed in buildings or sur-
roundings or under working conditions provided by or under
the control or supervision of the Contractor or subcontractor
which are unsanitary, hazardous, or dangerous to the health or
safety of the service employees. The Contractor or subcon-
tractor shall comply with the safety and health standards
applied under 29 CFR Part 1925.

(i) Records.(1) The Contractor and each subcontractor per-
forming work subject to the Service Contract Labor Standards
statute shall make and maintain for 3 years from the comple-
tion of the work, and make them available for inspection and
transcription by authorized representatives of the Wage and
Hour Division, Employment Standards Administration, a
record of the following:

(i) For each employee subject to the Service Contract
Labor Standards statute—

(A) Name and address and social security
number;

(B) Correct work classification or classifications,
rate or rates of monetary wages paid and fringe benefits pro-
vided, rate or rates of payments in lieu of fringe benefits, and
total daily and weekly compensation;

(C) Daily and weekly hours worked by each
employee; and

(D) Any deductions, rebates, or refunds from the
total daily or weekly compensation of each employee.

(il) For those classes of service employees not
included in any wage determination attached to this contract,
wage rates or fringe benefits determined by the interested par-
ties or by the Administrator or authorized representative under
the terms of paragraph (c) of this clause. A copy of the report
required by subdivision (¢)(2)(ii) of this clause will fulfill this
requirement.

(ii1) Any list of the predecessor Contractor’s employ-
ees which had been furnished to the Contractor as prescribed
by paragraph (n) of this clause.
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(2) The Contractor shall also make available a copy of
this contract for inspection or transcription by authorized rep-
resentatives of the Wage and Hour Division.

(3) Failure to make and maintain or to make available
these records for inspection and transcription shall be a viola-
tion of the regulations and this contract, and in the case of fail-
ure to produce these records, the Contracting Officer, upon
direction of the Department of Labor and notification to the
Contractor, shall take action to cause suspension of any fur-
ther payment or advance of funds until the violation ceases.

(4) The Contractor shall permit authorized representa-
tives of the Wage and Hour Division to conduct interviews
with employees at the worksite during normal working hours.

(j) Pay periods. The Contractor shall unconditionally pay
to each employee subject to the Service Contract Labor Stan-
dards statute all wages due free and clear and without subse-
quent deduction (except as otherwise provided by law or
regulations, 29 CFR Part 4), rebate, or kickback on any
account. These payments shall be made no later than one pay
period following the end of the regular pay period in which the
wages were earned or accrued. A pay period under this statute
may not be of any duration longer than semi-monthly.

(k) Withholding of payments and termination of contract.
The Contracting Officer shall withhold or cause to be with-
held from the Government Prime Contractor under this or any
other Government contract with the Prime Contractor such
sums as an appropriate official of the Department of Labor
requests or such sums as the Contracting Officer decides may
be necessary to pay underpaid employees employed by the
Contractor or subcontractor. In the event of failure to pay any
employees subject to the Service Contract Labor Standards
statute all or part of the wages or fringe benefits due under the
Service Contract Labor Standards statute, the Contracting
Officer may, after authorization or by direction of the Depart-
ment of Labor and written notification to the Contractor, take
action to cause suspension of any further payment or advance
of funds until such violations have ceased. Additionally, any
failure to comply with the requirements of this clause may be
grounds for termination of the right to proceed with the con-
tract work. In such event, the Government may enter into
other contracts or arrangements for completion of the work,
charging the Contractor in default with any additional cost.

(1) Subcontracts. The Contractor agrees to insert this clause
in all subcontracts subject to the Service Contract Labor Stan-
dards statute.

(m) Collective bargaining agreements applicable to ser-
vice employees. If wages to be paid or fringe benefits to be fur-
nished any service employees employed by the Government
Prime Contractor or any subcontractor under the contract are
provided for in a collective bargaining agreement which is or
will be effective during any period in which the contract is
being performed, the Government Prime Contractor shall
report such fact to the Contracting Officer, together with full
information as to the application and accrual of such wages
and fringe benefits, including any prospective increases, to

service employees engaged in work on the contract, and a
copy of the collective bargaining agreement. Such report shall
be made upon commencing performance of the contract, in
the case of collective bargaining agreements effective at such
time, and in the case of such agreements or provisions or
amendments thereof effective at a later time during the period
of contract performance such agreements shall be reported
promptly after negotiation thereof.

(n) Seniority list. Not less than 10 days prior to completion
of any contract being performed at a Federal facility where
service employees may be retained in the performance of the
succeeding contract and subject to a wage determination
which contains vacation or other benefit provisions based
upon length of service with a Contractor (predecessor) or suc-
cessor (29 CFR 4.173), the incumbent Prime Contractor shall
furnish the Contracting Officer a certified list of the names of
all service employees on the Contractor’s or subcontractor’s
payroll during the last month of contract performance. Such
list shall also contain anniversary dates of employment on the
contract either with the current or predecessor Contractors of
each such service employee. The Contracting Officer shall
turn over such list to the successor Contractor at the com-
mencement of the succeeding contract.

(0) Rulings and interpretations. Rulings and interpreta-
tions of the Service Contract Labor Standards statute are con-
tained in Regulations, 29 CFR Part 4.

(p) Contractor s certification.(1) By entering into this con-
tract, the Contractor (and officials thereof) certifies that nei-
ther it nor any person or firm who has a substantial interest in
the Contractor’s firm is a person or firm ineligible to be
awarded Government contracts by virtue of the sanctions
imposed under 41 U.S.C. 6706.

(2) No part of this contract shall be subcontracted to any
person or firm ineligible for award of a Government contract
under 41 U.S.C. 6706.

(3) The penalty for making false statements is pre-
scribed in the U.S. Criminal Code, 18 U.S.C. 1001.

(q) Variations, tolerances, and exemptions involving
employment. Notwithstanding any of the provisions in
paragraphs (b) through (o) of this clause, the following
employees may be employed in accordance with the follow-
ing variations, tolerances, and exemptions, which the Secre-
tary of Labor, pursuant to 41 U.S.C. 6707 prior to its
amendment by Pub. L. 92-473, found to be necessary and
proper in the public interest or to avoid serious impairment of
the conduct of Government business:

(1) Apprentices, student-learners, and workers whose
earning capacity is impaired by age, physical or mental defi-
ciency, or injury may be employed at wages lower than the
minimum wages otherwise required by 41 U.S.C. 6703(1)
without diminishing any fringe benefits or cash payments in
lieu thereof required under 41 U.S.C. 6703(2), in accordance
with the conditions and procedures prescribed for the employ-
ment of apprentices, student-learners, persons with disabili-
ties, and disabled clients of work centers under section 14 of
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the Fair Labor Standards Act of 1938, in the regulations issued
by the Administrator (29 CFR parts 520, 521, 524, and 525).

(2) The Administrator will issue certificates under the
statute for the employment of apprentices, student-learners,
persons with disabilities, or disabled clients of work centers
not subject to the Fair Labor Standards Act of 1938, or subject
to different minimum rates of pay under the two statutes,
authorizing appropriate rates of minimum wages (but without
changing requirements concerning fringe benefits or supple-
mentary cash payments in lieu thereof), applying procedures
prescribed by the applicable regulations issued under the Fair
Labor Standards Act of 1938 (29 CFR parts 520, 521, 524, and
525).

(3) The Administrator will also withdraw, annul, or can-
cel such certificates in accordance with the regulations in
29 CFR parts 525 and 528.

(r) Apprentices. Apprentices will be permitted to work at
less than the predetermined rate for the work they perform
when they are employed and individually registered in a bona
fide apprenticeship program registered with a State Appren-
ticeship Agency which is recognized by the U.S. Department
of Labor, or if no such recognized agency exists in a State,
under a program registered with the Office of Apprenticeship
Training, Employer, and Labor Services (OATELS), U.S.
Department of Labor. Any employee who is not registered as
an apprentice in an approved program shall be paid the wage
rate and fringe benefits contained in the applicable wage
determination for the journeyman classification of work actu-
ally performed. The wage rates paid apprentices shall not be
less than the wage rate for their level of progress set forth in
the registered program, expressed as the appropriate percent-
age of the journeyman’s rate contained in the applicable wage
determination. The allowable ratio of apprentices to journey-
men employed on the contract work in any craft classification
shall not be greater than the ratio permitted to the Contractor
as to his entire work force under the registered program.

(s) Tips. An employee engaged in an occupation in which
the employee customarily and regularly receives more than
$30 a month in tips may have the amount of these tips credited
by the employer against the minimum wage required by 41
U.S.C. 6703(1), in accordance with section 3(m) of the Fair
Labor Standards Act and Regulations, 29 CFR Part 531.
However, the amount of credit shall not exceed $1.34 per hour
beginning January 1, 1981. To use this provision—

(1) The employer must inform tipped employees about
this tip credit allowance before the credit is utilized,

(2) The employees must be allowed to retain all tips
(individually or through a pooling arrangement and regardless
of whether the employer elects to take a credit for tips
received);

(3) The employer must be able to show by records that
the employee receives at least the applicable Service Contract
Labor Standards minimum wage through the combination of
direct wages and tip credit; and
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(4) The use of such tip credit must have been permitted
under any predecessor collective bargaining agreement appli-
cable by virtue of 41 U.S.C. 6707(c).

(t) Disputes concerning labor standards. The U.S. Depart-
ment of Labor has set forth in 29 CFR parts 4, 6, and 8 proce-
dures for resolving disputes concerning labor standards
requirements. Such disputes shall be resolved in accordance
with those procedures and not the Disputes clause of this con-
tract. Disputes within the meaning of this clause include dis-
putes between the Contractor (or any of its subcontractors)
and the contracting agency, the U.S. Department of Labor, or
the employees or their representatives.

(End of clause)

52.222-42 Statement of Equivalent Rates for Federal
Hires.
As prescribed in 22.1006(b), insert the following clause:

STATEMENT OF EQUIVALENT RATES FOR FEDERAL HIRES
(MAY 2014)

In compliance with the Service Contract Labor Standards
statute and the regulations of the Secretary of Labor (29 CFR
part 4), this clause identifies the classes of service employees
expected to be employed under the contract and states the
wages and fringe benefits payable to each if they were
employed by the contracting agency subject to the provisions
of 5 U.S.C. 5341 or 5332.

This Statement is for Information Only:
1t is not a Wage Determination

Employee Class  Monetary Wage—Fringe Benefits

(End of clause)

52.222-43 Fair Labor Standards Act and Service
Contract Labor Standards—Price Adjustment
(Multiple Year and Option Contracts).

As prescribed in22.1006(c)(1), insert the following clause:

FATR LABOR STANDARDS ACT AND SERVICE CONTRACT
LABOR STANDARDS—PRICE ADJUSTMENT (MULTIPLE
YEAR AND OPTION CONTRACTS) (MAY 2014)

(a) This clause applies to both contracts subject to area pre-
vailing wage determinations and contracts subject to collec-
tive bargaining agreements.

(b) The Contractor warrants that the prices in this contract
do not include any allowance for any contingency to cover
increased costs for which adjustment is provided under this
clause.
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(¢) The wage determination, issued under the Service Con-
tract Labor Standards statute, (41 U.S.C. chapter 67), by the
Administrator, Wage and Hour Division, Employment Stan-
dards Administration, U.S. Department of Labor, current on
the anniversary date of a multiple year contract or the begin-
ning of each renewal option period, shall apply to this con-
tract. If no such determination has been made applicable to
this contract, then the Federal minimum wage as established
by section 6(a)(1) of the Fair Labor Standards Act of 1938, as
amended, (29 U.S.C. 206) current on the anniversary date of
a multiple year contract or the beginning of each renewal
option period, shall apply to this contract.

(d) The contract price, contract unit price labor rates, or
fixed hourly labor rates will be adjusted to reflect the Contrac-
tor’s actual increase or decrease in applicable wages and
fringe benefits to the extent that the increase is made to com-
ply with or the decrease is voluntarily made by the Contractor
as a result of:

(1) The Department of Labor wage determination appli-
cable on the anniversary date of the multiple year contract, or
at the beginning of the renewal option period. For example,
the prior year wage determination required a minimum wage
rate of $4.00 per hour. The Contractor chose to pay $4.10. The
new wage determination increases the minimum rate to $4.50
per hour. Even if the Contractor voluntarily increases the rate
to $4.75 per hour, the allowable price adjustment is $.40 per
hour;

(2) An increased or decreased wage determination oth-
erwise applied to the contract by operation of law; or

(3) An amendment to the Fair Labor Standards Act
of 1938 that is enacted after award of this contract, affects the
minimum wage, and becomes applicable to this contract
under law.

(¢) Any adjustment will be limited to increases or
decreases in wages and fringe benefits as described in
paragraph (d) of this clause, and the accompanying increases
or decreases in social security and unemployment taxes and
workers’ compensation insurance, but shall not otherwise
include any amount for general and administrative costs,
overhead, or profit.

(f) The Contractor shall notify the Contracting Officer of
any increase claimed under this clause within 30 days after
receiving a new wage determination unless this notification
period is extended in writing by the Contracting Officer. The
Contractor shall promptly notify the Contracting Officer of
any decrease under this clause, but nothing in the clause shall
preclude the Government from asserting a claim within the
period permitted by law. The notice shall contain a statement
of the amount claimed and the change in fixed hourly rates (if
this is a time-and-materials or labor-hour contract), and any
relevant supporting data, including payroll records, that the
Contracting Officer may reasonably require. Upon agreement
of'the parties, the contract price, contract unit price labor rates,
or fixed hourly rates shall be modified in writing. The Con-

tractor shall continue performance pending agreement on or
determination of any such adjustment and its effective date.

(g) The Contracting Officer or an authorized representative
shall have access to and the right to examine any directly per-
tinent books, documents, papers and records of the Contractor
until the expiration of 3 years after final payment under the
contract.

(End of clause)

52.222-44 Fair Labor Standards Act and Service
Contract Labor Standards—Price Adjustment.
Asprescribed in 22.1006(c)(2), insert the following clause:

FAIR LABOR STANDARDS ACT AND SERVICE CONTRACT
LABOR STANDARDS—PRICE ADJUSTMENT (MAY 2014)

(a) This clause applies to both contracts subject to area pre-
vailing wage determinations and contracts subject to Contrac-
tor collective bargaining agreements.

(b) The Contractor warrants that the prices in this contract
do not include any allowance for any contingency to cover
increased costs for which adjustment is provided under this
clause.

(c) The contract price, contract unit price labor rates, or
fixed hourly labor rates will be adjusted to reflect increases or
decreases by the Contractor in wages and fringe benefits to the
extent that these increases or decreases are made to comply
with—

(1) An increased or decreased wage determination
applied to this contract by operation of law; or

(2) An amendment to the Fair Labor Standards Act
of 1938 that is enacted subsequent to award of this contract,
affects the minimum wage, and becomes applicable to this
contract under law.

(d) Any such adjustment will be limited to increases or
decreases in wages and fringe benefits as described in
paragraph (c¢) of this clause, and to the accompanying
increases or decreases in social security and unemployment
taxes and workers’ compensation insurance; it shall not oth-
erwise include any amount for general and administrative
costs, overhead, or profit.

(e) The Contractor shall notify the Contracting Officer of
any increase claimed under this clause within 30 days after the
effective date of the wage change, unless this period is
extended by the Contracting Officer in writing. The Contrac-
tor shall promptly notify the Contracting Officer of any
decrease under this clause, but nothing in the clause shall pre-
clude the Government from asserting a claim within the
period permitted by law. The notice shall contain a statement
of the amount and the change in fixed hourly rates (if this is a
time-and-materials or labor-hour contract) claimed and any
relevant supporting data that the Contracting Officer may rea-
sonably require. Upon agreement of the parties, the contract
price, contract unit price labor rates, or fixed hourly rates shall
be modified in writing. The Contractor shall continue perfor-
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mance pending agreement on or determination of any such
adjustment and its effective date.

(f) The Contracting Officer or an authorized representative
shall, until the expiration of 3 years after final payment under
the contract, have access to and the right to examine any
directly pertinent books, documents, papers, and records of
the Contractor.

(End of clause)
52.222-45 [Reserved]

52.222-46 Evaluation of Compensation for Professional
Employees.

As prescribed in 22.1103, insert the following provision:

EVALUATION OF COMPENSATION FOR PROFESSIONAL
EMPLOYEES (FEB 1993)

(a) Recompetition of service contracts may in some cases
result in lowering the compensation (salaries and fringe ben-
efits) paid or furnished professional employees. This lowering
can be detrimental in obtaining the quality of professional ser-
vices needed for adequate contract performance. It is there-
fore in the Government’s best interest that professional
employees, as defined in 29 CFR 541, be properly and fairly
compensated. As part of their proposals, offerors will submit
a total compensation plan setting forth salaries and fringe ben-
efits proposed for the professional employees who will work
under the contract. The Government will evaluate the plan to
assure that it reflects a sound management approach and
understanding of the contract requirements. This evaluation
will include an assessment of the offeror’s ability to provide
uninterrupted high-quality work. The professional compensa-
tion proposed will be considered in terms of its impact upon
recruiting and retention, its realism, and its consistency with
a total plan for compensation. Supporting information will
include data, such as recognized national and regional com-
pensation surveys and studies of professional, public and pri-
vate organizations, used in establishing the total
compensation structure.

(b) The compensation levels proposed should reflect a
clear understanding of work to be performed and should indi-
cate the capability of the proposed compensation structure to
obtain and keep suitably qualified personnel to meet mission
objectives. The salary rates or ranges must take into account
differences in skills, the complexity of various disciplines,
and professional job difficulty. Additionally, proposals envi-
sioning compensation levels lower than those of predecessor
contractors for the same work will be evaluated on the basis
of maintaining program continuity, uninterrupted high-qual-
ity work, and availability of required competent professional
service employees. Offerors are cautioned that lowered com-
pensation for essentially the same professional work may
indicate lack of sound management judgment and lack of
understanding of the requirement.
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(¢) The Government is concerned with the quality and sta-
bility of the work force to be employed on this contract. Pro-
fessional compensation that is unrealistically low or not in
reasonable relationship to the various job categories, since it
may impair the Contractor’s ability to attract and retain com-
petent professional service employees, may be viewed as evi-
dence of failure to comprehend the complexity of the contract
requirements.

(d) Failure to comply with these provisions may constitute
sufficient cause to justify rejection of a proposal.

(End of provision)
52.222-47 |[Reserved]

52.222-48 Exemption from Application of the Service
Contract Labor Standards to Contracts for
Maintenance, Calibration, or Repair of Certain
Equipment-Certification.

As prescribed in 22.1006(e)(1), insert the following provi-
sion:

EXEMPTION FROM APPLICATION OF THE SERVICE
CONTRACT LABOR STANDARDS TO CONTRACTS FOR
MAINTENANCE, CALIBRATION, OR REPAIR OF CERTAIN
EQUIPMENT-CERTIFICATION (MAY 2014)

(a) The offeror shall check the following certification:

CERTIFICATION
The offeror ?does ?does not certify that—

(1) The items of equipment to be serviced under this
contract are used regularly for other than Government pur-
poses, and are sold or traded by the offeror (or subcontractor
in the case of an exempt subcontractor) in substantial quanti-
ties to the general public in the course of normal business
operations;

(2) The services will be furnished at prices which are,
or are based on, established catalog or market prices for the
maintenance, calibration, or repair of equipment.

(1) An “established catalog price” is a price included
in a catalog, price list, schedule, or other form that is regularly
maintained by the manufacturer or the offeror, is either pub-
lished or otherwise available for inspection by customers, and
states prices at which sales currently, or were last, made to a
significant number of buyers constituting the general public.

(i1) An “established market price” is a current price,
established in the usual course of trade between buyers and
sellers free to bargain, which can be substantiated from
sources independent of the manufacturer or offeror; and

(3) The compensation (wage and fringe benefits) plan
for all service employees performing work under the contract
are the same as that used for these employees and equivalent
employees servicing the same equipment of commercial cus-
tomers.
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(b) Certification by the offeror as to its compliance with
respect to the contract also constitutes its certification as to
compliance by its subcontractor if it subcontracts out the
exempt services. If the offeror certifies to the conditions in
paragraph (a) of this provision, and the Contracting Officer
determines in accordance with FAR 22.1003-4(c)(3) that the
Service Contract Labor Standards statute—

(1) Will not apply to this offeror, then the Service Con-
tract Labor Standards clause in this solicitation will not be
included in any resultant contract to this offeror; or

(2) Will apply to this offeror, then the clause at
52.222-51, Exemption from Application of the Service Con-
tract Labor Standards to Contracts for Maintenance, Calibra-
tion, or Repair of Certain Equipment-Requirements, in this
solicitation will not be included in any resultant contract
awarded to this offeror, and the offeror may be provided an
opportunity to submit a new offer on that basis.

(c) If the offeror does not certify to the conditions in para-
graph (a) of this provision—

(1) The clause in this solicitation at 52.222-51, Exemp-
tion from Application of the Service Contract Labor Stan-
dards to Contracts for Maintenance, Calibration, or Repair of
Certain Equipment—Requirements, will not be included in
any resultant contract awarded to this offeror; and

(2) The offeror shall notify the Contracting Officer as
soon as possible, if the Contracting Officer did not attach a
Service Contract Labor Standards wage determination to the
solicitation.

(d) The Contracting Officer may not make an award to the
offeror, if the offeror fails to execute the certification in para-
graph (a) of this provision or to contact the Contracting Offi-
cer as required in paragraph (c) of this provision.

(End of provision)

52.222-49 Service Contract Labor Standards—Place of
Performance Unknown.
As prescribed in 22.1006(f), insert the following clause:

SERVICE CONTRACT LABOR STANDARDS—PLACE OF
PERFORMANCE UNKNOWN (MAY 2014)

(a) This contract is subject to the Service Contract Labor
Standards statute, and the place of performance was unknown
when the solicitation was issued. In addition to places or areas
identified in wage determinations, if any, attached to the solic-
itation, wage determinations have also been requested for the
following: [insert places or areas]. The Contract-
ing Officer will request wage determinations for additional
places or areas of performance if asked to do so in writing by

[insert time and date].

(b) Offerors who intend to perform in a place or area of per-
formance for which a wage determination has not been
attached or requested may nevertheless submit bids or propos-
als. However, a wage determination shall be requested and
incorporated in the resultant contract retroactive to the date of

contract award, and there shall be no adjustment in the con-
tract price.

(End of clause)

52.222-50 Combating Trafficking in Persons.
As prescribed in 22.1705(a)(1), insert the following clause:

COMBATING TRAFFICKING IN PERSONS (MAR 2015)

(a) Definitions. As used in this clause—

“Agent” means any individual, including a director, an
officer, an employee, or an independent contractor, authorized
to act on behalf of the organization.

“Coercion” means—

(1) Threats of serious harm to or physical restraint
against any person;

(2) Any scheme, plan, or pattern intended to cause a per-
son to believe that failure to perform an act would result in
serious harm to or physical restraint against any person; or

(3) The abuse or threatened abuse of the legal process.

“Commercially available off-the-shelf (COTS) item”
means—

(1) Any item of supply (including construction mate-
rial) that is—

(i) A commercial item (as defined in paragraph (1) of
the definition at FAR 2.101);

(i1) Sold in substantial quantities in the commercial
marketplace; and

(iii) Offered to the Government, under a contract or
subcontract at any tier, without modification, in the same form
in which it is sold in the commercial marketplace; and

(2) Does not include bulk cargo, as defined in 46 U.S.C.
40102(4), such as agricultural products and petroleum prod-
ucts.

“Commercial sex act” means any sex act on account of
which anything of value is given to or received by any person.

“Debt bondage” means the status or condition of a debtor
arising from a pledge by the debtor of his or her personal ser-
vices or of those of a person under his or her control as a secu-
rity for debt, if the value of those services as reasonably
assessed is not applied toward the liquidation of the debt or the
length and nature of those services are not respectively limited
and defined.

“Employee” means an employee of the Contractor directly
engaged in the performance of work under the contract who
has other than a minimal impact or involvement in contract
performance.

“Forced Labor” means knowingly providing or obtaining
the labor or services of a person—

(1) By threats of serious harm to, or physical restraint
against, that person or another person;

(2) By means of any scheme, plan, or pattern intended
to cause the person to believe that, if the person did not per-
form such labor or services, that person or another person
would suffer serious harm or physical restraint; or
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(3) By means of the abuse or threatened abuse of law or
the legal process.

“Involuntary servitude” includes a condition of servitude
induced by means of—

(1) Any scheme, plan, or pattern intended to cause a per-
son to believe that, if the person did not enter into or continue
in such conditions, that person or another person would suffer
serious harm or physical restraint; or

(2) The abuse or threatened abuse of the legal process.

“Severe forms of trafficking in persons” means—

(1) Sex trafficking in which a commercial sex act is
induced by force, fraud, or coercion, or in which the person
induced to perform such act has not attained 18 years of age;
or

(2) The recruitment, harboring, transportation, provi-
sion, or obtaining of a person for labor or services, through the
use of force, fraud, or coercion for the purpose of subjection
to involuntary servitude, peonage, debt bondage, or slavery.

“Sex trafficking” means the recruitment, harboring, trans-
portation, provision, or obtaining of a person for the purpose
of a commercial sex act.

“Subcontract” means any contract entered into by a sub-
contractor to furnish supplies or services for performance of
a prime contract or a subcontract.

“Subcontractor” means any supplier, distributor, vendor, or
firm that furnishes supplies or services to or for a prime con-
tractor or another subcontractor.

“United States” means the 50 States, the District of Colum-
bia, and outlying areas.

(b) Policy. The United States Government has adopted a
policy prohibiting trafficking in persons including the traf-
ficking-related activities of this clause. Contractors, contrac-
tor employees, and their agents shall not—

(1) Engage in severe forms of trafficking in persons
during the period of performance of the contract;

(2) Procure commercial sex acts during the period of
performance of the contract;

(3) Use forced labor in the performance of the contract;

(4) Destroy, conceal, confiscate, or otherwise deny
access by an employee to the employee’s identity or immigra-
tion documents, such as passports or drivers' licenses, regard-
less of issuing authority;

(5)(1) Use misleading or fraudulent practices during the
recruitment of employees or offering of employment, such as
failing to disclose, in a format and language accessible to the
worker, basic information or making material misrepresenta-
tions during the recruitment of employees regarding the key
terms and conditions of employment, including wages and
fringe benefits, the location of work, the living conditions,
housing and associated costs (if employer or agent provided
or arranged), any significant cost to be charged to the
employee, and, if applicable, the hazardous nature of the
work;
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(i1) Use recruiters that do not comply with local labor
laws of the country in which the recruiting takes place;
(6) Charge employees recruitment fees;
(7)(i) Fail to provide return transportation or pay for the
cost of return transportation upon the end of employment—
(A) For an employee who is not a national of the
country in which the work is taking place and who was
brought into that country for the purpose of working ona U.S.
Government contract or subcontract (for portions of contracts
performed outside the United States); or
(B) For an employee who is not a United States
national and who was brought into the United States for the
purpose of working on a U.S. Government contract or subcon-
tract, if the payment of such costs is required under existing
temporary worker programs or pursuant to a written agree-
ment with the employee (for portions of contracts performed
inside the United States); except that—
(i1) The requirements of paragraphs (b)(7)(i) of this
clause shall not apply to an employee who is—
(A) Legally permitted to remain in the country of
employment and who chooses to do so; or
(B) Exempted by an authorized official of the
contracting agency from the requirement to provide return
transportation or pay for the cost of return transportation;
(iii) The requirements of paragraph (b)(7)(i) of this
clause are modified for a victim of trafficking in persons who
is seeking victim services or legal redress in the country of
employment, or for a witness in an enforcement action related
to trafficking in persons. The contractor shall provide the
return transportation or pay the cost of return transportation in
a way that does not obstruct the victim services, legal redress,
or witness activity. For example, the contractor shall not only
offer return transportation to a witness at a time when the wit-
ness is still needed to testify. This paragraph does not apply
when the exemptions at paragraph (b)(7)(ii) of this clause
apply.
(8) Provide or arrange housing that fails to meet the host
country housing and safety standards; or
(9) If required by law or contract, fail to provide an
employment contract, recruitment agreement, or other
required work document in writing. Such written work docu-
ment shall be in a language the employee understands. If the
employee must relocate to perform the work, the work docu-
ment shall be provided to the employee at least five days prior
to the employee relocating. The employee’s work document
shall include, but is not limited to, details about work descrip-
tion, wages, prohibition on charging recruitment fees, work
location(s), living accommodations and associated costs, time
off, roundtrip transportation arrangements, grievance process,
and the content of applicable laws and regulations that pro-
hibit trafficking in persons.
(¢) Contractor requirements. The Contractor shall—
(1) Notify its employees and agents of—
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(i) The United States Government's policy prohibit-
ing trafficking in persons, described in paragraph (b) of this
clause; and

(i1) The actions that will be taken against employees
or agents for violations of this policy. Such actions for
employees may include, but are not limited to, removal from
the contract, reduction in benefits, or termination of employ-
ment; and

(2) Take appropriate action, up to and including termi-
nation, against employees, agents, or subcontractors that vio-
late the policy in paragraph (b) of this clause.

(d) Notification. (1) The Contractor shall inform the Con-
tracting Officer and the agency Inspector General immedi-
ately of—

(1) Any credible information it receives from any
source (including host country law enforcement) that alleges
a Contractor employee, subcontractor, subcontractor
employee, or their agent has engaged in conduct that violates
the policy in paragraph (b) of this clause (see also 18 U.S.C.
1351, Fraud in Foreign Labor Contracting, and
52.203-13(b)(3)(1)(A), if that clause is included in the solici-
tation or contract, which requires disclosure to the agency
Office of the Inspector General when the Contractor has cred-
ible evidence of fraud); and

(il)) Any actions taken against a Contractor
employee, subcontractor, subcontractor employee, or their
agent pursuant to this clause.

(2) If the allegation may be associated with more than
one contract, the Contractor shall inform the contracting offi-
cer for the contract with the highest dollar value.

(e) Remedies. In addition to other remedies available to the
Government, the Contractor’s failure to comply with the
requirements of paragraphs (c), (d), (g), (h), or (i) of this
clause may result in—

(1) Requiring the Contractor to remove a Contractor
employee or employees from the performance of the contract;

(2) Requiring the Contractor to terminate a subcontract;

(3) Suspension of contract payments until the Contrac-
tor has taken appropriate remedial action;

(4) Loss of award fee, consistent with the award fee
plan, for the performance period in which the Government
determined Contractor non-compliance;

(5) Declining to exercise available options under the
contract;

(6) Termination of the contract for default or cause, in
accordance with the termination clause of this contract; or

(7) Suspension or debarment.

(f) Mitigating and aggravating factors. When determining
remedies, the Contracting Officer may consider the following:

(1) Mitigating factors. The Contractor had a Trafficking
in Persons compliance plan or an awareness program at the
time of the violation, was in compliance with the plan, and has
taken appropriate remedial actions for the violation, that may
include reparation to victims for such violations.

(2) Aggravating factors. The Contractor failed to abate
an alleged violation or enforce the requirements of a compli-
ance plan, when directed by the Contracting Officer to do so.

(g) Full cooperation. (1) The Contractor shall, at a mini-
mum—

(i) Disclose to the agency Inspector General infor-
mation sufficient to identify the nature and extent of an
offense and the individuals responsible for the conduct;

(i1) Provide timely and complete responses to Gov-
ernment auditors' and investigators' requests for documents;

(ii1) Cooperate fully in providing reasonable access
to its facilities and staff (both inside and outside the U.S.) to
allow contracting agencies and other responsible Federal
agencies to conduct audits, investigations, or other actions to
ascertain compliance with the Trafficking Victims Protection
Act 0of 2000 (22 U.S.C. chapter 78), E.O. 13627, or any other
applicable law or regulation establishing restrictions on traf-
ficking in persons, the procurement of commercial sex acts, or
the use of forced labor; and

(iv) Protect all employees suspected of being victims
of or witnesses to prohibited activities, prior to returning to the
country from which the employee was recruited, and shall not
prevent or hinder the ability of these employees from cooper-
ating fully with Government authorities.

(2) The requirement for full cooperation does not fore-
close any Contractor rights arising in law, the FAR, or the
terms of the contract. It does not—

(i) Require the Contractor to waive its attorney-client
privilege or the protections afforded by the attorney work
product doctrine;

(i1) Require any officer, director, owner, employee,
or agent of the Contractor, including a sole proprietor, to
waive his or her attorney client privilege or Fifth Amendment
rights; or

(ii1) Restrict the Contractor from—

(A) Conducting an internal investigation; or
(B) Defending a proceeding or dispute arising
under the contract or related to a potential or disclosed viola-
tion.
(h) Compliance plan. (1) This paragraph (h) applies to any
portion of the contract that—

(1) Is for supplies, other than commercially available
off-the-shelf items, acquired outside the United States, or ser-
vices to be performed outside the United States; and

(ii) Has an estimated value that exceeds $500,000.

(2) The Contractor shall maintain a compliance plan
during the performance of the contract that is appropriate—

(1) To the size and complexity of the contract; and

(i1) To the nature and scope of the activities to be per-
formed for the Government, including the number of non-
United States citizens expected to be employed and the risk
that the contract or subcontract will involve services or sup-
plies susceptible to trafficking in persons.
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(3) Minimum requirements. The compliance plan must
include, at a minimum, the following:

(1) An awareness program to inform contractor
employees about the Government’s policy prohibiting traf-
ficking-related activities described in paragraph (b) of this
clause, the activities prohibited, and the actions that will be
taken against the employee for violations. Additional infor-
mation about Trafficking in Persons and examples of aware-
ness programs can be found at the website for the Department
of State’s Office to Monitor and Combat Trafficking in Per-
sons at Attp.//www.state.gov/j/tip/.

(i1) A process for employees to report, without fear
of retaliation, activity inconsistent with the policy prohibiting
trafficking in persons, including a means to make available to
all employees the hotline phone number of the Global Human
Trafficking Hotline at 1-844-888-FREE and its email address
at help@befree.org.

(iii) A recruitment and wage plan that only permits
the use of recruitment companies with trained employees,
prohibits charging recruitment fees to the employee, and
ensures that wages meet applicable host-country legal
requirements or explains any variance.

(iv) A housing plan, if the Contractor or subcontrac-
tor intends to provide or arrange housing, that ensures that the
housing meets host-country housing and safety standards.

(v) Procedures to prevent agents and subcontractors
at any tier and at any dollar value from engaging in trafficking
in persons (including activities in paragraph (b) of this clause)
and to monitor, detect, and terminate any agents, subcontracts,
or subcontractor employees that have engaged in such activi-
ties.

(4) Posting. (i) The Contractor shall post the relevant
contents of the compliance plan, no later than the initiation of
contract performance, at the workplace (unless the work is to
be performed in the field or not in a fixed location) and on the
Contractor's Web site (if one is maintained). If posting at the
workplace or on the Web site is impracticable, the Contractor
shall provide the relevant contents of the compliance plan to
each worker in writing.

(i1) The Contractor shall provide the compliance plan
to the Contracting Officer upon request.

(5) Certification. Annually after receiving an award, the
Contractor shall submit a certification to the Contracting Offi-
cer that—

(1) It has implemented a compliance plan to prevent
any prohibited activities identified at paragraph (b) of this
clause and to monitor, detect, and terminate any agent, sub-
contract or subcontractor employee engaging in prohibited
activities; and

(1) After having conducted due diligence, either—

(A) To the best of the Contractor's knowledge and
belief, neither it nor any of its agents, subcontractors, or their
agents is engaged in any such activities; or
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(B) If abuses relating to any of the prohibited
activities identified in paragraph (b) of this clause have been
found, the Contractor or subcontractor has taken the appropri-
ate remedial and referral actions.

(1) Subcontracts. (1) The Contractor shall include the sub-
stance of this clause, including this paragraph (i), in all sub-
contracts and in all contracts with agents. The requirements in
paragraph (h) of this clause apply only to any portion of the
subcontract that—

(A) Is for supplies, other than commercially avail-
able off-the-shelf items, acquired outside the United States, or
services to be performed outside the United States; and

(B) Has an estimated value that exceeds
$500,000.

(2) If any subcontractor is required by this clause to sub-
mit a certification, the Contractor shall require submission
prior to the award of the subcontract and annually thereafter.
The certification shall cover the items in paragraph (h)(5) of
this clause.

(End of clause)

Alternate I (Mar 2015). As prescribed in 22.1705(a)(2),
substitute the following paragraph in place of paragraph
(c)(1)(i) of the basic clause:

(1)(A) The United States Government's policy prohibit-
ing trafficking in persons described in paragraph (b) of this
clause; and

(B) The following directive(s) or notice(s) applicable
to employees performing work at the contract place(s) of per-

formance as indicated below:

Document may be
obtained from:

Applies to

Document Title .
performance in/at:

[Contracting Officer shall insert title of directive/notice;
indicate the document is attached or provide source (such as
website link) for obtaining document,; and, indicate the contract
performance location outside the United States. to which the
document applies.]

52.222-51 Exemption from Application of the Service
Contract Labor Standards to Contracts for
Maintenance, Calibration, or Repair of Certain
Equipment—Requirements.

As prescribed in 22.1006(e)(2), insert the following clause:

EXEMPTION FROM APPLICATION OF THE SERVICE
CONTRACT LABOR STANDARDS TO CONTRACTS FOR
MAINTENANCE, CALIBRATION, OR REPAIR OF CERTAIN
EQUIPMENT—REQUIREMENTS (MAY 2014)

(a) The items of equipment to be serviced under this con-
tract are used regularly for other than Government purposes,
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and are sold or traded by the Contractor in substantial quanti-
ties to the general public in the course of normal business
operations.

(b) The services shall be furnished at prices which are, or
are based on, established catalog or market prices for the
maintenance, calibration, or repair of equipment.

(1) An “established catalog price” is a price included in
a catalog, price list, schedule, or other form that is regularly
maintained by the manufacturer or the Contractor, is either
published or otherwise available for inspection by customers,
and states prices at which sales currently, or were last, made
to a significant number of buyers constituting the general pub-
lic.

(2) An “established market price” is a current price,
established in the usual course of trade between buyers and
sellers free to bargain, which can be substantiated from
sources independent of the manufacturer or Contractor.

(c) The compensation (wage and fringe benefits) plan for
all service employees performing work under the contract
shall be the same as that used for these employees and for
equivalent employees servicing the same equipment of com-
mercial customers.

(d) The Contractor is responsible for compliance with all
the conditions of this exemption by its subcontractors. The
Contractor shall determine the applicability of this exemption
to any subcontract on or before subcontract award. In making
a judgment that the exemption applies, the Contractor shall
consider all factors and make an affirmative determination
that all of the conditions in paragraphs (a) through (c) of this
clause will be met.

(e) If the Department of Labor determines that any condi-
tions for exemption in paragraphs (a) through (c) of this clause
have not been met, the exemption shall be deemed inapplica-
ble, and the contract shall become subject to the Service Con-
tract Labor Standards statute. In such case, the procedures at
29 CFR 4.123(e)(1)(iv) and 29 CFR 4.5(c) will be followed.

(f) The Contractor shall include the substance of this
clause, including this paragraph (f), in subcontracts for
exempt services under this contract.

(End of clause)
52.222-52 Exemption from Application of the Service

Contract Labor Standards to Contracts for Certain
Services—Certification.

As prescribed in 22.1006(e)(3), insert the following provi-
sion:

EXEMPTION FROM APPLICATION OF THE SERVICE
CONTRACT LABOR STANDARDS TO CONTRACTS FOR
CERTAIN SERVICES—CERTIFICATION (MAY 2014)

(a) The offeror shall check the following certification:
CERTIFICATION

The offeror ?does ?does not certify that—

(1) The services under the contract are offered and sold
regularly to non-Governmental customers, and are provided
by the offeror (or subcontractor in the case of an exempt sub-
contract) to the general public in substantial quantities in the
course of normal business operations;

(2) The contract services are furnished at prices that are,
or are based on, established catalog or market prices. An
“established catalog price” is a price included in a catalog,
price list, schedule, or other form that is regularly maintained
by the manufacturer or the offeror, is either published or oth-
erwise available for inspection by customers, and states prices
at which sales currently, or were last, made to a significant
number of buyers constituting the general public. An “estab-
lished market price” is a current price, established in the usual
course of ordinary and usual trade between buyers and sellers
free to bargain, which can be substantiated from sources inde-
pendent of the manufacturer or offeror;

(3) Each service employee who will perform the ser-
vices under the contract will spend only a small portion of his
or her time (a monthly average of less than 20 percent of the
available hours on an annualized basis, or less than 20 percent
of available hours during the contract period if the contract
period is less than a month) servicing the Government con-
tract; and

(4) The offeror uses the same compensation (wage and
fringe benefits) plan for all service employees performing
work under the contract as the offeror uses for these employ-
ees and for equivalent employees servicing commercial cus-
tomers.

(b) Certification by the offeror as to its compliance with
respect to the contract also constitutes its certification as to
compliance by its subcontractor if it subcontracts out the
exempt services. If the offeror certifies to the conditions in
paragraph (a) of this provision, and the Contracting Officer
determines in accordance with FAR 22.1003-4(d)(3) that the
Service Contract Labor Standards statute—

(1) Will not apply to this offeror, then the Service Con-
tract Labor Standards clause in this solicitation will not be
included in any resultant contract to this offeror; or

(2) Will apply to this offeror, then the clause at FAR
52.222-53, Exemption from Application of the Service Con-
tract Labor Standards to Contracts for Certain Services—
Requirements, in this solicitation will not be included in any
resultant contract awarded to this offer, and the offeror may be
provided an opportunity to submit a new offer on that basis.

(c) If the offeror does not certify to the conditions in para-
graph (a) of this provision—

(1) The clause of this solicitation at 52.222-53, Exemp-
tion from Application of the Service Contract Labor Stan-
dards to Contracts for Certain Services—Requirements, will
not be included in any resultant contract to this offeror; and

(2) The offeror shall notify the Contracting Officer as
soon as possible if the Contracting Officer did not attach a Ser-
vice Contract Labor Standards wage determination to the
solicitation.
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(d) The Contracting Officer may not make an award to the
offeror, if the offeror fails to execute the certification in para-
graph (a) of this provision or to contact the Contracting Offi-
cer as required in paragraph (c) of this provision.

(End of provision)

52.222-53 Exemption from Application of the Service
Contract Labor Standards to Contracts for Certain
Services—Requirements.

As prescribed in 22.1006(e)(4), insert the following clause:

EXEMPTION FROM APPLICATION OF THE SERVICE
CONTRACT LABOR STANDARDS TO CONTRACTS FOR
CERTAIN SERVICES—REQUIREMENTS (MAY 2014)

(a) The services under this contract are offered and sold
regularly to non-Governmental customers, and are provided
by the Contractor to the general public in substantial quanti-
ties in the course of normal business operations.

(b) The contract services are furnished at prices that are, or
are based on, established catalog or market prices. An “estab-
lished catalog price” is a price included in a catalog, price list,
schedule, or other form that is regularly maintained by the
manufacturer or the Contractor, is either published or other-
wise available for inspection by customers, and states prices
at which sales currently, or were last, made to a significant
number of buyers constituting the general public. An “estab-
lished market price” is a current price, established in the usual
course of ordinary and usual trade between buyers and sellers
free to bargain, which can be substantiated from sources inde-
pendent of the manufacturer or Contractor.

(c) Each service employee who will perform the services
under the contract will spend only a small portion of his or her
time (a monthly average of less than 20 percent of the avail-
able hours on an annualized basis, or less than 20 percent of
available hours during the contract period if the contract
period is less than a month) servicing the Government con-
tract.

(d) The Contractor uses the same compensation (wage and
fringe benefits) plan for all service employees performing
work under the contract as the Contractor uses for these
employees and for equivalent employees servicing commer-
cial customers.

() (1) Except for services identified in FAR
22.1003-4(d)(1)(iv), the subcontractor for exempt services
shall be selected for award based on other factors in addition
to price or cost with the combination of other factors at least
as important as price or cost; or

(2) A subcontract for exempt services shall be awarded
on a sole source basis.

(f) The Contractor is responsible for compliance with all
the conditions of this exemption by its subcontractors. The
Contractor shall determine in advance, based on the nature of
the subcontract requirements and knowledge of the practices
of likely subcontractors, that all or nearly all likely subcon-
tractors will meet the conditions in paragraphs (a) through (d)
of this clause. If the services are currently being performed
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under a subcontract, the Contractor shall consider the prac-
tices of the existing subcontractor in making a determination
regarding the conditions in paragraphs (a) through (d) of this
clause. If the Contractor has reason to doubt the validity of the
certification, the requirements of the Service Contract Labor
Standards statute shall be included in the subcontract.

(g) If the Department of Labor determines that any condi-
tions for exemption at paragraphs (a) through (e) of this clause
have not been met, the exemption shall be deemed inapplica-
ble, and the contract shall become subject to the Service Con-
tract Labor Standards statute. In such case, the procedures in
at29 CFR 4.123(e)(2)(iii) and 29 CFR 4.5(c) will be followed.

(h) The Contractor shall include the substance of this
clause, including this paragraph (h), in subcontracts for
exempt services under this contract.

(End of clause)

52.222-54 Employment Eligibility Verification.
As prescribed in 22.1803, Insert the following clause:

EMPLOYMENT ELIGIBILITY VERIFICATION (OCT 2015)

(a) Definitions. As used in this clause—
“Commercially available off-the-shelf (COTS) item”—
(1) Means any item of supply that is—
(1) A commercial item (as defined in paragraph (1) of
the definition at 2.101);
(i1) Sold in substantial quantities in the commercial
marketplace; and
(ii1) Offered to the Government, without modifica-
tion, in the same form in which it is sold in the commercial
marketplace; and
(2) Does not include bulk cargo, as defined in 46 U.S.C.
40102(4), such as agricultural products and petroleum prod-
ucts. Per 46 CFR 525.1 (¢)(2), “bulk cargo” means cargo that
is loaded and carried in bulk onboard ship without mark or
count, in a loose unpackaged form, having homogenous char-
acteristics. Bulk cargo loaded into intermodal equipment,
except LASH or Seabee barges, is subject to mark and count
and, therefore, ceases to be bulk cargo.

“Employee assigned to the contract” means an employee
who was hired after November 6, 1986 (after November 27,
2009 in the Commonwealth of the Northern Mariana Islands),
who is directly performing work, in the United States, under
a contract that is required to include the clause prescribed at
22.1803. An employee is not considered to be directly per-
forming work under a contract if the employee—

(1) Normally performs support work, such as indirect or
overhead functions; and

(2) Does not perform any substantial duties applicable
to the contract.

“Subcontract” means any contract, as defined in 2.101,
entered into by a subcontractor to furnish supplies or services
for performance of a prime contract or a subcontract. It
includes but is not limited to purchase orders, and changes and
modifications to purchase orders.
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“Subcontractor” means any supplier, distributor, vendor, or
firm that furnishes supplies or services to or for a prime Con-
tractor or another subcontractor.

“United States”, as defined in 8 U.S.C. 1101(a)(38), means
the 50 States, the District of Columbia, Puerto Rico, Guam,
the Commonwealth of the Northern Mariana Islands, and the
U.S. Virgin Islands.

(b) Enrollment and verification requirements. (1) If the
Contractor is not enrolled as a Federal Contractor in E-Verify
at time of contract award, the Contractor shall—

(1) Enroll. Enroll as a Federal Contractor in the E-
Verify program within 30 calendar days of contract award,

(i1) Verify all new employees. Within 90 calendar
days of enrollment in the E-Verify program, begin to use E-
Verify to initiate verification of employment eligibility of all
new hires of the Contractor, who are working in the United
States, whether or not assigned to the contract, within 3 busi-
ness days after the date of hire (but see paragraph (b)(3) of this
section); and

(iii) Verify employees assigned to the contract. For
each employee assigned to the contract, initiate verification
within 90 calendar days after date of enrollment or within 30
calendar days of the employee’s assignment to the contract,
whichever date is later (but see paragraph (b)(4) of this sec-
tion).

(2) If the Contractor is enrolled as a Federal Contractor
in E-Verify at time of contract award, the Contractor shall use
E-Verify to initiate verification of employment eligibility of—

(1) All new employees. (A) Enrolled 90 calendar
days or more. The Contractor shall initiate verification of all
new hires of the Contractor, who are working in the United
States, whether or not assigned to the contract, within 3 busi-
ness days after the date of hire (but see paragraph (b)(3) of this
section); or

(B) Enrolled less than 90 calendar days. Within
90 calendar days after enrollment as a Federal Contractor in
E-Verify, the Contractor shall initiate verification of all new
hires of the Contractor, who are working in the United States,
whether or not assigned to the contract, within 3 business days
after the date of hire (but see paragraph (b)(3) of this section);
or

(i1)) Employees assigned to the contract. For each
employee assigned to the contract, the Contractor shall initiate
verification within 90 calendar days after date of contract
award or within 30 days after assignment to the contract,
whichever date is later (but see paragraph (b)(4) of this sec-
tion).

(3) If the Contractor is an institution of higher education
(as defined at 20 U.S.C. 1001(a)); a State or local government
or the government of a Federally recognized Indian tribe; or
a surety performing under a takeover agreement entered into
with a Federal agency pursuant to a performance bond, the
Contractor may choose to verify only employees assigned to
the contract, whether existing employees or new hires. The
Contractor shall follow the applicable verification require-

ments at (b)(1) or (b)(2) respectively, except that any require-
ment for verification of new employees applies only to new
employees assigned to the contract.

(4) Option to verify employment eligibility of all
employees. The Contractor may elect to verify all existing
employees hired after November 6, 1986 (after November 27,
2009, in the Commonwealth of the Northern Mariana
Islands), rather than just those employees assigned to the con-
tract. The Contractor shall initiate verification for each exist-
ing employee working in the United States who was hired
after November 6, 1986 (after November 27, 2009, in the
Commonwealth of the Northern Mariana Islands), within 180
calendar days of—

(i) Enrollment in the E-Verify program; or

(i1) Notification to E-Verify Operations of the Con-
tractor’s decision to exercise this option, using the contact
information provided in the E-Verify program Memorandum
of Understanding (MOU).

(5) The Contractor shall comply, for the period of per-
formance of this contract, with the requirements of the E-Ver-
ify program MOU.

(i) The Department of Homeland Security (DHS) or
the Social Security Administration (SSA) may terminate the
Contractor’s MOU and deny access to the E-Verify system in
accordance with the terms of the MOU. In such case, the Con-
tractor will be referred to a suspension or debarment official.

(i) During the period between termination of the
MOU and a decision by the suspension or debarment official
whether to suspend or debar, the Contractor is excused from
its obligations under paragraph (b) of this clause. If the sus-
pension or debarment official determines not to suspend or
debar the Contractor, then the Contractor must reenroll in E-
Verify.

(c) Web site. Information on registration for and use of the
E-Verify program can be obtained via the Internet at the
Department of Homeland Security Web site: http:/
www.dhs.gov/E-Verify.

(d) Individuals previously verified. The Contractor is not
required by this clause to perform additional employment ver-
ification using E-Verify for any employee—

(1) Whose employment eligibility was previously veri-
fied by the Contractor through the E-Verify program;

(2) Who has been granted and holds an active U.S. Gov-
ernment security clearance for access to confidential, secret,
or top secret information in accordance with the National
Industrial Security Program Operating Manual; or

(3) Who has undergone a completed background inves-
tigation and been issued credentials pursuant to Homeland
Security Presidential Directive (HSPD)-12, Policy for a Com-
mon Identification Standard for Federal Employees and Con-
tractors.

(e) Subcontracts. The Contractor shall include the require-
ments of this clause, including this paragraph (e) (appropri-
ately modified for identification of the parties), in each
subcontract that—
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(1) Is for— (i) Commercial or noncommercial services
(except for commercial services that are part of the purchase
of a COTS item (or an item that would be a COTS item, but
for minor modifications), performed by the COTS provider,
and are normally provided for that COTS item); or

(i1) Construction;
(2) Has a value of more than $3,500; and
(3) Includes work performed in the United States.

(End of clause)

52.222-55 Minimum Wages Under Executive Order
13658.
As prescribed in 22.1906, insert the following clause:

MINIMUM WAGES UNDER EXECUTIVE ORDER 13658
(DEC 2015)

(a) Definitions. As used in this clause—

“United States” means the 50 states and the District of
Columbia.

“Worker” —

(1) Means any person engaged in performing work on,
or in connection with, a contract covered by Executive Order
13658, and—

(i) Whose wages under such contract are governed
by the Fair Labor Standards Act (29 U.S.C. chapter 8), the
Service Contract Labor Standards statute (41 U.S.C. chapter
67), or the Wage Rate Requirements (Construction) statute
(40 U.S.C. chapter 31, subchapter IV);

(i1) Other than individuals employed in a bona fide
executive, administrative, or professional capacity, as those
terms are defined in 29 CFR part 541; and

(iii) Regardless of the contractual relationship
alleged to exist between the individual and the employer.

(2) Includes workers performing on, or in connection
with, the contract whose wages are calculated pursuant to spe-
cial certificates issued under 29 U.S.C. 214(c).

(3) Also includes any person working on, or in connec-
tion with, the contract and individually registered in a bona
fide apprenticeship or training program registered with the
Department of Labor’s Employment and Training Adminis-
tration, Office of Apprenticeship, or with a State Apprentice-
ship Agency recognized by the Office of Apprenticeship.

(b) Executive Order Minimum wage rate. (1) The Con-
tractor shall pay to workers, while performing in the United
States, and performing on, or in connection with, this contract,
a minimum hourly wage rate of $10.10 per hour beginning
January 1, 2015.

(2) The Contractor shall adjust the minimum wage paid,
if necessary, beginning January 1, 2016, and annually there-
after, to meet the applicable annual E.O. minimum wage. The
Administrator of the Department of Labor’s Wage and Hour
Division (the Administrator) will publish annual determina-
tions in the Federal Register no later than 90 days before the
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effective date of the new E.O. minimum wage rate. The
Administrator will also publish the applicable E.O. minimum
wage on www.wdol.gov (or any successor website), and a gen-
eral notice on all wage determinations issued under the Ser-
vice Contract Labor Standards statute or the Wage Rate
Requirements (Construction) statute, that will provide infor-
mation on the E.O. minimum wage and how to obtain annual
updates. The applicable published E.O. minimum wage is
incorporated by reference into this contract.

(3)(1) The Contractor may request a price adjustment
only after the effective date of the new annual E.O. minimum
wage determination. Prices will be adjusted only for increased
labor costs (including subcontractor labor costs) as a result of
an increase in the annual E.O. minimum wage, and for asso-
ciated labor costs (including those for subcontractors). Asso-
ciated labor costs shall include increases or decreases that
result from changes in social security and unemployment
taxes and workers’ compensation insurance, but will not oth-
erwise include any amount for general and administrative
costs, overhead, or profit.

(i) Subcontractors may be entitled to adjustments
due to the new minimum wage, pursuant to paragraph (b)(2).
Contractors shall consider any subcontractor requests for such
price adjustment.

(ii1) The Contracting Officer will not adjust the con-
tract price under this clause for any costs other than those
identified in paragraph (b)(3)(i) of this clause, and will not
provide duplicate price adjustments with any price adjustment
under clauses implementing the Service Contract Labor Stan-
dards statute or the Wage Rate Requirements (Construction)
statute.

(4) The Contractor warrants that the prices in this con-
tract do not include allowance for any contingency to cover
increased costs for which adjustment is provided under this
clause.

(5) A pay period under this clause may not be longer
than semi-monthly, but may be shorter to comply with any
applicable law or other requirement under this contract estab-
lishing a shorter pay period. Workers shall be paid no later
than one pay period following the end of the regular pay
period in which such wages were earned or accrued.

(6) The Contractor shall pay, unconditionally to each
worker, all wages due free and clear without subsequent
rebate or kickback. The Contractor may make deductions that
reduce a worker’s wages below the E.O. minimum wage rate
only if done in accordance with 29 CFR 10.23, Deductions.

(7) The Contractor shall not discharge any part of its
minimum wage obligation under this clause by furnishing
fringe benefits or, with respect to workers whose wages are
governed by the Service Contract Labor Standards statute, the
cash equivalent thereof.

(8) Nothing in this clause shall excuse the Contractor
from compliance with any applicable Federal or State prevail-
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ing wage law or any applicable law or municipal ordinance
establishing a minimum wage higher than the E.O. minimum
wage. However, wage increases under such other laws or
municipal ordinances are not subject to price adjustment
under this subpart.

(9) The Contractor shall pay the E.O. minimum wage
rate whenever it is higher than any applicable collective bar-
gaining agreement(s) wage rate.

(10) The Contractor shall follow the policies and proce-
dures in 29 CFR 10.24(b) and 10.28 for treatment of workers
engaged in an occupation in which they customarily and reg-
ularly receive more than $30 a month in tips.

(c)(1) This clause applies to workers as defined in para-
graph (a). As provided in that definition—

(1) Workers are covered regardless of the contractual
relationship alleged to exist between the contractor or subcon-
tractor and the worker;

(1) Workers with disabilities whose wages are calcu-
lated pursuant to special certificates issued under 29 U.S.C.
214(c) are covered; and

(i) Workers who are registered in a bona fide
apprenticeship program or training program registered with
the Department of Labor’s Employment and Training Admin-
istration, Office of Apprenticeship, or with a State Appren-
ticeship Agency recognized by the Office of Apprenticeship,
are covered.

(2) This clause does not apply to—

(i) Fair Labor Standards Act (FLSA)-covered indi-
viduals performing in connection with contracts covered by
the E.O., i.e. those individuals who perform duties necessary
to the performance of the contract, but who are not directly
engaged in performing the specific work called for by the con-
tract, and who spend less than 20 percent of their hours
worked in a particular workweek performing in connection
with such contracts;

(1) Individuals exempted from the minimum wage
requirements of the FLSA under 29 U.S.C. 213(a) and 214(a)
and (b), unless otherwise covered by the Service Contract
Labor Standards statute, or the Wage Rate Requirements
(Construction) statute. These individuals include but are not
limited to-

(A) Learners, apprentices, or messengers whose
wages are calculated pursuant to special certificates issued
under 29 U.S.C. 214(a).

(B) Students whose wages are calculated pursuant
to special certificates issued under 29 U.S.C. 214(b).

(C) Those employed in a bona fide executive,
administrative, or professional capacity (29 U.S.C. 213(a)(1)
and 29 CFR part 541).

(d) Notice. The Contractor shall notify all workers per-
forming work on, or in connection with, this contract of the
applicable E.O. minimum wage rate under this clause. With
respect to workers covered by the Service Contract Labor
Standards statute or the Wage Rate Requirements (Construc-

tion) statute, the Contractor may meet this requirement by
posting, in a prominent and accessible place at the worksite,
the applicable wage determination under those statutes. With
respect to workers whose wages are governed by the FLSA,
the Contractor shall post notice, utilizing the poster provided
by the Administrator, which can be obtained at www.dol.gov/
whd/govcontracts, in a prominent and accessible place at the
worksite. Contractors that customarily post notices to workers
electronically may post the notice electronically provided the
electronic posting is displayed prominently on any Web site
that is maintained by the contractor, whether external or inter-
nal, and customarily used for notices to workers about terms
and conditions of employment.

(e) Payroll Records. (1) The Contractor shall make and
maintain records, for three years after completion of the work,
containing the following information for each worker:

(i) Name, address, and social security number;

(i) The worker’s occupation(s) or classification(s);

(iii) The rate or rates of wages paid;

(iv) The number of daily and weekly hours worked
by each worker;

(v) Any deductions made; and

(vi) Total wages paid.

(2) The Contractor shall make records pursuant to para-
graph (e)(1) of this clause available for inspection and tran-
scription by authorized representatives of the Administrator.
The Contractor shall also make such records available upon
request of the Contracting Officer.

(3) The Contractor shall make a copy of the contract
available, as applicable, for inspection or transcription by
authorized representatives of the Administrator.

(4) Failure to comply with this paragraph (e) shall be a
violation of 29 CFR 10.26 and this contract. Upon direction
of the Administrator or upon the Contracting Officer's own
action, payment shall be withheld until such time as the non-
compliance is corrected.

(5) Nothing in this clause limits or otherwise modifies
the Contractor’s payroll and recordkeeping obligations, if any,
under the Service Contract Labor Standards statute, the Wage
Rate Requirements (Construction) statute, the Fair Labor
Standards Act, or any other applicable law.

(f) Access. The Contractor shall permit authorized repre-
sentatives of the Administrator to conduct investigations,
including interviewing workers at the worksite during normal
working hours.

(g) Withholding. The Contracting Officer, upon his or her
own action or upon written request of the Administrator, will
withhold funds or cause funds to be withheld, from the Con-
tractor under this or any other Federal contract with the same
Contractor, sufficient to pay workers the full amount of wages
required by this clause.

(h) Disputes. Department of Labor has set forth in 29 CFR
10.51, Disputes concerning contractor compliance, the proce-
dures for resolving disputes concerning a contractor’s compli-
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ance with Department of Labor regulations at 29 CFR part 10.
Such disputes shall be resolved in accordance with those pro-
cedures and not the Disputes clause of this contract. These dis-
putes include disputes between the Contractor (or any of its
subcontractors) and the contracting agency, the Department of
Labor, or the workers or their representatives.

(i) Antiretaliation. The Contractor shall not discharge or in
any other manner discriminate against any worker because
such worker has filed any complaint or instituted or caused to
be instituted any proceeding under or related to compliance
with the E.O. or this clause, or has testified or is about to tes-
tify in any such proceeding.

(j) Subcontractor compliance. The Contractor is responsi-
ble for subcontractor compliance with the requirements of this
clause and may be held liable for unpaid wages due subcon-
tractor workers.

(k) Subcontracts. The Contractor shall include the sub-
stance of this clause, including this paragraph (k) in all sub-
contracts, regardless of dollar value, that are subject to the
Service Contract Labor Standards statute or the Wage Rate
Requirements (Construction) statute, and are to be performed
in whole or in part in the United States.

(End of clause)

52.222-56 Certification Regarding Trafficking in Persons
Compliance Plan.

As prescribed in 22.1705(b), insert the following provi-
sion:
CERTIFICATION REGARDING TRAFFICKING IN PERSONS
COMPLIANCE PLAN (MAR 2015)

(@) The term “commercially available off-the-shelf
(COTS) item,” is defined in the clause of this solicitation enti-
tled “Combating Trafficking in Persons” (FAR clause
52.222-50).

(b) The apparent successful Offeror shall submit, prior to
award, a certification, as specified in paragraph (c) of this pro-
vision, for the portion (if any) of the contract that—

(1) Is for supplies, other than commercially available
off-the-shelf items, to be acquired outside the United States,
or services to be performed outside the United States; and

(2) Has an estimated value that exceeds $500,000.

(¢) The certification shall state that—

(1) It has implemented a compliance plan to prevent any
prohibited activities identified in paragraph (b) of the clause
at 52.222-50, Combating Trafficking in Persons, and to mon-
itor, detect, and terminate the contract with a subcontractor
engaging in prohibited activities identified at paragraph (b) of
the clause at 52.222-50, Combating Trafficking in Persons;
and

(2) After having conducted due diligence, either—
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(1) To the best of the Offeror’s knowledge and belief,
neither it nor any of its proposed agents, subcontractors, or
their agents is engaged in any such activities; or

(i) If abuses relating to any of the prohibited activi-
ties identified in 52.222-50(b) have been found, the Offeror or
proposed subcontractor has taken the appropriate remedial
and referral actions.

(End of provision)
52.222-57 |[Reserved]
52.222-58 [Reserved]
52.222-59 [[Reserved]
52.222-60 [Reserved]
52.222-61 [Reserved]

52.222-62 Paid Sick Leave Under Executive Order 13706.
As prescribed at 22.2110, insert the following clause:

PAID SICK LEAVE UNDER EXECUTIVE ORDER 13706
(JAN 2017)

(a) Definitions. As used in this clause (in accordance with
29 CFR 13.2)-

“Child”, “domestic partner”, and “domestic violence”
have the meaning given in 29 CFR 13.2.

“Employee”—

(1)(1) Means any person engaged in performing work on
or in connection with a contract covered by Executive Order
(E.O.) 13706, and

(A) Whose wages under such contract are gov-
erned by the Service Contract Labor Standards statute (41
U.S.C. chapter 67), the Wage Rate Requirements (Construc-
tion) statute (40 U.S.C. chapter 31, subchapter IV), or the Fair
Labor Standards Act (29 U.S.C. chapter 8),

(B) Including employees who qualify for an
exemption from the Fair Labor Standards Act's minimum
wage and overtime provisions,

(C) Regardless of the contractual relationship
alleged to exist between the individual and the employer; and

(i1) Includes any person performing work on or in
connection with the contract and individually registered in a
bona fide apprenticeship or training program registered with
the Department of Labor’s Employment and Training Admin-
istration, Office of Apprenticeship, or with a State Appren-
ticeship Agency recognized by the Office of Apprenticeship.

(2)(i) An employee performs “on” a contract if the
employee directly performs the specific services called for by
the contract; and

(i) An employee performs “in connection with” a
contract if the employee’s work activities are necessary to the
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performance of a contract but are not the specific services
called for by the contract.

“Individual related by blood or affinity whose close asso-
ciation with the employee is the equivalent of a family rela-
tionship” has the meaning given in 29 CFR 13.2.

“Multiemployer” plan means a plan to which more than
one employer is required to contribute and which is main-
tained pursuant to one or more collective bargaining agree-
ments between one or more employee organizations and more
than one employer.

“Paid sick leave” means compensated absence from
employment that is required by E.O. 13706 and 29 CFR part
13.

“Parent”, “sexual assault”, “spouse”, and “stalking” have
the meaning given in 29 CFR 13.2.

“United States” means the 50 States and the District of
Columbia.

(b) Executive Order 13706. (1) This contract is subject to
E.O. 13706 and the regulations issued by the Secretary of
Labor in 29 CFR part 13 pursuant to the E.O.

(2) If this contract is not performed wholly within the
United States, this clause only applies with respect to that part
of the contract that is performed within the United States.

(¢) Paid sick leave. The Contractor shall—

(1) Permit each employee engaged in performing work
on or in connection with this contract to earn not less than 1
hour of paid sick leave for every 30 hours worked;

(2) Allow accrual and use of paid sick leave as required
by E.O. 13706 and 29 CFR part 13;

(3) Comply with the accrual, use, and other require-
ments set forth in 29 CFR 13.5 and 13.6, which are incorpo-
rated by reference in this contract;

(4) Provide paid sick leave to all employees when due
free and clear and without subsequent deduction (except as
otherwise provided by 29 CFR 13.24), rebate, or kickback on
any account;

(5) Provide pay and benefits for paid sick leave used no
later than one pay period following the end of the regular pay
period in which the paid sick leave was taken; and

(6) Be responsible for the compliance by any subcon-
tractor with the requirements of E.O. 13706, 29 CFR part 13,
and this clause.

(d) Contractors may fulfill their obligations under E.O.
13706 and 29 CFR part 13 jointly with other contractors
through a multiemployer plan, or may fulfill their obligations
through an individual fund, plan, or program (see 29 CFR
13.8).

(e) Withholding. The Contracting Officer will, upon his or
her own action or upon written request of an authorized rep-
resentative of the Department of Labor, withhold or cause to
be withheld from the Contractor under this or any other Fed-
eral contract with the same Contractor, so much of the accrued
payments or advances as may be considered necessary to pay

employees the full amount owed to compensate for any vio-
lation of the requirements of E.O. 13706, 29 CFR part 13, or
this clause, including—

(1) Any pay and/or benefits denied or lost by reason of
the violation;

(2) Other actual monetary losses sustained as a direct
result of the violation; and

(3) Liquidated damages.

(f) Payment suspension/contract termination/contractor
debarment. (1) In the event of a failure to comply with E.O.
13706, 29 CFR part 13, or this clause, the contracting agency
may, on its own action or after authorization or by direction
of the Department of Labor and written notification to the
Contractor take action to cause suspension of any further pay-
ment, advance, or guarantee of funds until such violations
have ceased.

(2) Any failure to comply with the requirements of this
clause may be grounds for termination for default or cause.

(3) A breach of the contract clause may be grounds for
debarment as a contractor and subcontractor as provided in 29
CFR 13.52.

(g) The paid sick leave required by E.O. 13706, 29 CFR
part 13, and this clause is in addition to the Contractor's obli-
gations under the Service Contract Labor Standards statute
and Wage Rate Requirements (Construction) statute, and the
Contractor may not receive credit toward its prevailing wage
or fringe benefit obligations under those Acts for any paid sick
leave provided in satisfaction of the requirements of E.O.
13706 and 29 CFR part 13.

(h) Nothing in E.O. 13706 or 29 CFR part 13 shall excuse
noncompliance with or supersede any applicable Federal or
State law, any applicable law or municipal ordinance, or a col-
lective bargaining agreement requiring greater paid sick leave
or leave rights than those established under E.O. 13706 and 29
CFR part 13.

(1) Recordkeeping (1) The Contractor shall make and
maintain, for no less than three (3) years from the completion
of the work on the contract, records containing the following
information for each employee, which the Contractor shall
make available upon request for inspection, copying, and tran-
scription by authorized representatives of the Administrator
of the Wage and Hour Division of the Department of Labor:

(i) Name, address, and social security number of
each employee.

(i) The employee’s occupation(s) or classifica-
tion(s).

(ii1) The rate or rates of wages paid (including all pay
and benefits provided).

(iv) The number of daily and weekly hours worked.

(v) Any deductions made.

(vi) The total wages paid (including all pay and ben-
efits provided) each pay period.
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(vii) A copy of notifications to employees of the
amount of paid sick leave the employee has accrued, as
required under 29 CFR 13.5(a)(2).

(viii) A copy of employees’ requests to use paid sick
leave, if in writing, or, if not in writing, any other records
reflecting such employee requests.

(ix) Dates and amounts of paid sick leave taken by
employees (unless the Contractor’s paid time off policy satis-
fies the requirements of E.O. 13706 and 29 CFR part 13 as
described in 29 CFR 13.5(f)(5), leave shall be designated in
records as paid sick leave pursuant to E.O. 13706).

(X) A copy of any written responses to employees’
requests to use paid sick leave, including explanations for any
denials of such requests, as required under 29 CFR 13.5(d)(3).

(xi) Any records reflecting the certification and doc-
umentation the Contractor may require an employee to pro-
vide under 29 CFR 13.5(e), including copies of any
certification or documentation provided by an employee.

(xii) Any other records showing any tracking of or
calculations related to an employee's accrual or use of paid
sick leave.

(xiii) The relevant contract.

(xiv) The regular pay and benefits provided to an
employee for each use of paid sick leave.

(xv) Any financial payment made for unused paid
sick leave upon a separation from employment intended, pur-
suant to 29 CFR 13.5(b)(5), to relieve the Contractor from the
obligation to reinstate such paid sick leave as otherwise
required by 29 CFR 13.5(b)(4).

(2)(1) If the Contractor wishes to distinguish between an
employee's covered and noncovered work, the Contractor
shall keep records or other proof reflecting such distinctions.
Only if the Contractor adequately segregates the employee’s
time will time spent on noncovered work be excluded from
hours worked counted toward the accrual of paid sick leave.
Similarly, only if the Contractor adequately segregates the
employee’s time may the Contractor properly refuse an
employee’s request to use paid sick leave on the ground that
the employee was scheduled to perform noncovered work
during the time he or she asked to use paid sick leave.

(i1) If the Contractor estimates covered hours worked
by an employee who performs work in connection with con-
tracts covered by the E.O. pursuant to 29 CFR 13.5(a)(i) or
(iii), the Contractor shall keep records or other proof of the
verifiable information on which such estimates are reasonably
based. Only if the Contractor relies on an estimate that is rea-
sonable and based on verifiable information will an
employee's time spent in connection with noncovered work be
excluded from hours worked counted toward the accrual of
paid sick leave. If the Contractor estimates the amount of time
an employee spends performing in connection with contracts
covered by the E.O., the Contractor shall permit the employee
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to use his or her paid sick leave during any work time for the
Contractor.

(3) In the event the Contractor is not obligated by the
Service Contract Labor Standards statute, the Wage Rate
Requirements (Construction) statute, or the Fair Labor Stan-
dards Act to keep records of an employee’s hours worked,
such as because the employee is exempt from the Fair Labor
Standards Act’s minimum wage and overtime requirements,
and the Contractor chooses to use the assumption permitted by
29 CFR 13.5(a)(1)(iii), the Contractor is excused from the
requirement in paragraph (i)(1)(iv) of this clause and 29 CFR
13.25(a)(4) to keep records of the employee’s number of daily
and weekly hours worked.

(4)(1) Records relating to medical histories or domestic
violence, sexual assault, or stalking, created for purposes of
E.O. 13706, whether of an employee or an employee’s child,
parent, spouse, domestic partner, or other individual related
by blood or affinity whose close association with the
employee is the equivalent of a family relationship, shall be
maintained as confidential records in separate files/records
from the usual personnel files.

(i) If the confidentiality requirements of the Genetic
Information Nondiscrimination Act of 2008 (GINA), section
503 of the Rehabilitation Act of 1973, and/or the Americans
with Disabilities Act (ADA) apply to records or documents
created to comply with the recordkeeping requirements in this
contract clause, the records and documents shall also be main-
tained in compliance with the confidentiality requirements of
the GINA, section 503 of the Rehabilitation Act of 1973, and/
or ADA as described in 29 CFR 16359, 41 CFR 60-
741.23(d), and 29 CFR 1630.14(c)(1), respectively.

(iii) The Contractor shall not disclose any documen-
tation used to verify the need to use 3 or more consecutive
days of paid sick leave for the purposes listed in 29 CFR
13.5(c)(1)(iv) (as described in 29 CFR 13.5(e)(1)(ii)) and
shall maintain confidentiality about any domestic abuse, sex-
ual assault, or stalking, unless the employee consents or when
disclosure is required by law.

(5) The Contractor shall permit authorized representa-
tives of the Wage and Hour Division to conduct interviews
with employees at the worksite during normal working hours.

(6) Nothing in this contract clause limits or otherwise
modifies the Contractor’s recordkeeping obligations, if any,
under the Service Contract Labor Standards statute, the Wage
Rate Requirements (Construction) statute, the Fair Labor
Standards Act, the Family and Medical Leave Act, E.O.
13658, their respective implementing regulations, or any
other applicable law.

(j) Interference/discrimination. (1) The Contractor shall
not in any manner interfere with an employee’s accrual or use
of paid sick leave as required by E.O. 13706 or 29 CFR part
13. Interference includes, but is not limited to—
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(1) Miscalculating the amount of paid sick leave an
employee has accrued;

(i1) Denying or unreasonably delaying a response to
a proper request to use paid sick leave;

(iii) Discouraging an employee from using paid sick
leave;

(iv) Reducing an employee’s accrued paid sick leave
by more than the amount of such leave used;

(v) Transferring an employee to work on contracts
not covered by the E.O. to prevent the accrual or use of paid
sick leave;

(vi) Disclosing confidential information contained in
certification or other documentation provided to verify the
need to use paid sick leave; or

(vii) Making the use of paid sick leave contingent on
the employee’s finding a replacement worker or the fulfill-
ment of the Contractor’s operational needs.

(2) The Contractor shall not discharge or in any other
manner discriminate against any employee for—

(i) Using, or attempting to use, paid sick leave as pro-
vided for under E.O. 13706 and 29 CFR part 13;

(i1) Filing any complaint, initiating any proceeding,
or otherwise asserting any right or claim under E.O. 13706
and 29 CFR part 13;

(ii1) Cooperating in any investigation or testifying in
any proceeding under E.O. 13706 and 29 CFR part 13; or

(iv) Informing any other person about his or her
rights under E.O. 13706 and 29 CFR part 13.

(k) Notice. The Contractor shall notify all employees per-
forming work on or in connection with a contract covered by
the E.O. of the paid sick leave requirements of E.O. 13706, 29
CFR part 13, and this clause by posting a notice provided by
the Department of Labor in a prominent and accessible place
at the worksite so it may be readily seen by employees. Con-
tractors that customarily post notices to employees electroni-
cally may post the notice electronically, provided such
electronic posting is displayed prominently on any website
that is maintained by the Contractor, whether external or inter-
nal, and customarily used for notices to employees about
terms and conditions of employment.

() Disputes concerning labor standards. Disputes related
to the application of E.O. 13706 to this contract shall not be
subject to the general disputes clause of the contract. Such dis-
putes shall be resolved in accordance with the procedures of
the Department of Labor set forth in 29 CFR part 13. Disputes
within the meaning of this contract clause include disputes
between the Contractor (or any of its subcontractors) and the
contracting agency, the Department of Labor, or the employ-
ees or their representatives.

(m) Subcontracts. The Contractor shall insert the substance
of this clause, including this paragraph (m), in all subcon-
tracts, regardless of dollar value, that are subject to the Service
Contract Labor Standards statute or the Wage Rate Require-
ments (Construction) statute, and are to be performed in
whole or in part in the United States.
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