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FAC 2005-93 SUMMARY OF ITEMs

Federal Acquisition Circular (FAC) 2005-93 amends the
Federal Acquisition Regulation (FAR) as specified below:

Item I- Paid Sick Leave for Federal Contractors (FAR Case 2017-
001) (Interim)

This interim rule amends the FAR to implement Executive
Order (E.O.) 13706 and a Department of Labor final rule issued on
September 30, 2016, both entitled “Establishing Paid Sick Leave
for Federal Contractors.” The interim rule requires contractors
to allow all employees performing work on or iIn connection with a
contract covered by the E.O. to accrue and use paid sick leave iIn
accordance with E.O. 13706 and 29 CFR part 13. Contracting
officers will include a clause in covered contracts.

Replacement pages: THE PAGES WILL BE POSTED ON THEIR EFFECTIVE
DATE OF January 1, 2017.

Item 1lI-Fair pay and Safe Workplaces;Injunction (FAR Case 2014-
025)

This final rule amends the FAR to include caveats on
sections of FAR Case 2015-024, Fair Pay and Safe Workplaces, that
were enjoined indefinitely as of October 24, 2016, by court
order. FAR Case 2015-024 was published as a final rule in the
Federal Register at 81 FR 58562 to implement Executive Order
(E.O.) 13673, as amended by E.O.s 13683 and 13737. The rule had
an effective date of October 25, 2016. On October 7, 2016, the
Associated Builders and Contractors of Southeast Texas, Inc., the
Associated Builders and Contractors, Inc., and the National
Association of Security Companies, filed a lawsuit in the United
States District Court for the Eastern District of Texas, seeking
to overturn the final rule, Civil Action No. 1:16-CVv-425. The
District Court issued a “Memorandum and Order Granting
Preliminary Injunction” on October 24, 2016. The Court Order on
page 31 stated that “Defendants are enjoined from implementing
any portion of the FAR Rule or DOL Guidance relating to the new
reporting and disclosure requirements regarding labor law
violations as described in Executive Order 13673 and implemented
in the FAR Rule and DOL Guidance. Further, Defendants are
enjoined from enforcing the restriction on arbitration
agreements.” The Court did not enjoin implementation of those
sections of, or the clause in, the FAR rule addressing the EO’s
paycheck transparency requirements. To ensure compliance with
the Court Order, the FAR Council issued a memorandum on October
25, 2016, subject “Court Order Enjoining Certain Sections,




Provisions, and Clauses in Federal Acquisition Circular (FAC)
2005-90, Implementing Executive Order (E.O.) 13673, Fair Pay and
Safe Workplaces.”

Replacement pages: 1.1-3 thru 1.1-8; 4.12-1 and 4.12-2; 9.1-1
thru 9.1-8; 17.2-1 thru 17.2-4; TOC pp. 22-1 and 22-2; 22.1-1
thru 22.1-4; 22.20-1 thru 22.20-8; 42.15-1 thru 42.15-6; TOC pp.
52-4 thru 52-10; 52.2-11 thru 52.2-12.10; 52.2-29 thru 52.2-42.6;
52.2-132.5 thru 52.2-132.14; 52.2-263 thru 52.2-266; Matrix 52.3-
17 thru 52.3-38.
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FAC 2005-90 OCTOBER 25, 2016

SUBPART 1.1—PURPOSE, AUTHORITY, ISSUANCE 1.106
FAR segment OMB Control Number FAR segment OMB Control Number
52.215-1(c)(2)(iv) 9000-0048 52.222-38 1250-0004 and
52.215-1(d) 9000-0044 1293-0005
52.215-2 9000-0034 52.222-40 1245-0004
52.215-6 9000-0047 52.222-41 1235-0018 and
52.215-9 9000-0078 1235-0007
52.215-12 9000-0013 52.222-46 9000-0066
52.215-13 9000-0013 52.222-50 9000-0188
52.215-14 9000-0080 52.222-54 1615-0092
52.215-19 9000-0115 52.222-55 1235-0018
52.215-20 9000-0013 52.222-56 9000-0188
52.215-21 9000-0013 52.222-57 9000-0195
52.215-22 9000-0173 52.222-58 9000-0195
52.215-23 9000-0173 52.222-59 9000-0195
52.216-2 9000-0068 52.222-60 9000-0195
52.216-3 9000-0068 52.223-2 9000-0180
52.216-4 9000-0068 52.223-4 9000-0134
52.216-5 9000-0071 52.223-5 9000-0147
52.216-6 9000-0071 52.223-6(b)(5) 9000-0101
52.216-7 9000-0069 52.223-7 9000-0107
52.216-10 9000-0067 52.223-9 9000-0134
52.216-15 9000-0069 52.223-11 9000-0191
52.216-16 9000-0067 52.223-12 9000-0191
52.216-17 9000-0067 52.225-2 9000-0024
52.219-9 9000-0192, 52.225-4 9000-0024
9000-0006 and 52.225-6 9000-0024
9000-0007 52.225-8 9000-0022
52.219-10 9000-0006 52.225-9 9000-0024
52.219-28 9000-0163 52.225-10 9000-0024
52.219-29 3245-0374 52.225-11 9000-0024
52.219-30 3245-0374 52.225-12 9000-0024
52.222-2 9000-0065 52.225-18 9000-0161
52.222-4 1215-0023 52.225-21 9000-0024
52.222-6 1215-0023 52.225-23 9000-0024
52.222-8 1235-0008 and 52.225-26 9000-0184
1235-0018 52.227-2 9000-0096
52.222-11 9000-0014 52.227-6 9000-0096
52.222-17 1235-0007 and 52.227-9 9000-0096
1235-0025 52.227-11 9000-0095
52.222-18 9000-0155 52.227-13 9000-0095
52.222-21 1250-0003 52.227-14 9000-0090
52.222-22 1250-0003 52.227-15 9000-0090
52.222-23 1250-0003 52.227-16 9000-0090
52.222-25 1250-0003 52.227-17 9000-0090
52.222-26 1250-0001, 1250-0003, and 52.207-18 9000-0090
1250-0008 52.227-19 9000-0090
52.222-27 1250-0003 52.227-20 9000-0090
52.222-32 9000-0154 5222721 9000-0090
52.222-35 1250-0004 5222722 9000-0090
52.222-36 1250-0005 5222723 9000-0090
52.222-37 1293-0004 and 520281 9000-0045
1293-0005 52.228-2 9000-0045
52.228-12 9000-0135



1.106 FEDERAL ACQUISITION REGULATION

FAR segment OMB Control Number FAR segment OMB Control Number
52.228-13 9000-0045 52.245-9 9000-0075
52.228-14 9000-0045 52.246-2 9000-0077
52.228-15 9000-0045 52.246-3 9000-0077
52.228-16 9000-0045 52.246-4 9000-0077
52.229-2 9000-0059 52.246-5 9000-0077
52.230-6 9000-0129 52.246-6 9000-0077
52.232-1 9000-0070 52.246-7 9000-0077
52.232-2 9000-0070 52.246-8 9000-0077
52.232-3 9000-0070 52.246-12 9000-0077
52.232-4 9000-0070 52.246-15 9000-0077
52.232-5 9000-0102 52.247-2 9000-0053
52.232-6 9000-0070 52.247-6 9000-0061
52.232-7 9000-0070 52.247-29 9000-0061
52.232-8 9000-0070 52.247-30 9000-0061
52.232-9 9000-0070 52.247-31 9000-0061
52.232-10 9000-0070 52.247-32 9000-0061
52.232-11 9000-0070 52.247-33 9000-0061
52.232-12 9000-0073 52.247-34 9000-0061
52.232-13 9000-0010 52.247-35 9000-0061
52.232-14 9000-0010 52.247-36 9000-0061
52.232-15 9000-0010 52.247-37 9000-0061
52.232-16 9000-0010 52.247-38 9000-0061
52.232-20 9000-0074 52.247-39 9000-0061
52.232-22 9000-0074 52.247-40 9000-0061
52.232-27 9000-0102 52.247-41 9000-0061
52.232-29 9000-0138 52.247-42 9000-0061
52.232-30 9000-0138 52.247-43 9000-0061
52.232-31 9000-0138 52.247-44 9000-0061
52.232-32 9000-0138 52.247-48 9000-0061
52.232-33 9000-0144 52.247-51 9000-0057
52.232-34 9000-0144 52.247-52 9000-0061
52.233-1 9000-0035 52.247-53 9000-0055
52.236-5 9000-0062 52.247-57 9000-0061
52.236-13 9000-0060 52.247-63 9000-0054
52.236-15 9000-0058 52.247-64 9000-0061
52.236-19 9000-0064 52.247-68 9000-0056
52.237-10 9000-0152 52.248-1 9000-0027
52.241-1 9000-0126 52.248-2 9000-0027
52.241-3 9000-0122 52.248-3 9000-0027
52.241-7 9000-0123 52.249-2 9000-0028
52.241-13 9000-0124 52.249-3 9000-0028
52.242-13 9000-0108 52.249-5 9000-0028
52.243-1 9000-0026 52.249-6 9000-0028
52.243-2 9000-0026 52.250-1 9000-0029
52.243-3 9000-0026 52.251-2 9000-0032
52.243-4 9000-0026 SF 24 9000-0045
52.243-6 9000-0026 SF 25 9000-0045
52.243-7 9000-0026 SF 25A 9000-0045
52.244-2 9000-0149 SF 28 9000-0001
52.244-2 (i) 9000-0132 SF 34 9000-0045
52.245-1 9000-0075 SF 35 9000-0045
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FAR segment OMB Control Number
SF 273 9000-0045
SF 274 9000-0045
SF 275 9000-0045
SF 294 9000-0006
SF 295 9000-0007
SF 330 9000-0157
SF 1403 9000-0011
SF 1404 9000-0011
SF 1405 9000-0011
SF 1406 9000-0011
SF 1407 9000-0011
SF 1408 9000-0011
SF 1413 9000-0014
SF 1416 9000-0045
SF 1418 9000-0045
SF 1428 9000-0075
SF 1429 9000-0075
SF 1435 9000-0012
SF 1436 9000-0012
SF 1437 9000-0012
SF 1438 9000-0012
SF 1439 9000-0012
SF 1440 9000-0012
SF 1443 9000-0010
SF 1444 9000-0089
SF 1445 9000-0089
SF 1446 9000-0089

Note to 1.106: By a court order issued on October 24,
2016, FAR segments “52.222-577,52.222-58”, and “52.222-
59” and their corresponding OMB Control Number “9000-
0195” are enjoined indefinitely as of the date of the order. The
enjoined segments will become effective immediately if the
court terminates the injunction. At that time, GSA, DoD and
NASA will publish a document in the Federal Register advis-
ing the public of the termination of the injunction.

1.107 Certifications.

In accordance with 41 U.S.C. 1304, a new requirement for
a certification by a contractor or offeror may not be included
in this chapter unless—

(a) The certification requirement is specifically imposed
by statute; or

(b) Written justification for such certification is provided
to the Administrator for Federal Procurement Policy by the
Federal Acquisition Regulatory Council, and the Administra-
tor approves in writing the inclusion of such certification
requirement.

1.108 FAR conventions.

The following conventions provide guidance for interpret-
ing the FAR:

(a) Words and terms. Definitions in Part 2 apply to the
entire regulation unless specifically defined in another part,
subpart, section, provision, or clause. Words or terms defined
in a specific part, subpart, section, provision, or clause have
that meaning when used in that part, subpart, section, provi-
sion, or clause. Undefined words retain their common dictio-
nary meaning.

(b) Delegation of authority. Each authority is delegable
unless specifically stated otherwise (see 1.102-4(b)).

(¢) Dollar thresholds. Unless otherwise specified, a spe-
cific dollar threshold for the purpose of applicability is the
final anticipated dollar value of the action, including the dollar
value of all options. Ifthe action establishes a maximum quan-
tity of supplies or services to be acquired or establishes a ceil-
ing price or establishes the final price to be based on future
events, the final anticipated dollar value must be the highest
final priced alternative to the Government, including the dol-
lar value of all options.

(d) Application of FAR changes to solicitations and con-
tracts. Unless otherwise specified—

(1) FAR changes apply to solicitations issued on or after
the effective date of the change;

(2) Contracting officers may, at their discretion, include
the FAR changes in solicitations issued before the effective
date, provided award of the resulting contract(s) occurs on or
after the effective date; and

(3) Contracting officers may, at their discretion, include
the changes in any existing contract with appropriate
consideration.

(e) Citations. When the FAR cites a statute, Executive
order, Office of Management and Budget circular, Office of
Federal Procurement Policy policy letter, or relevant portion
of the Code of Federal Regulations, the citation includes all
applicable amendments, unless otherwise stated.

(f) Imperative sentences. When an imperative sentence
directs action, the contracting officer is responsible for the
action, unless another party is expressly cited.

1.109 Statutory acquisition—related dollar thresholds—
adjustment for inflation.

(a) 41 U.S.C. 1908 requires that the FAR Council periodi-
cally adjust all statutory acquisition-related dollar thresholds
in the FAR for inflation, except as provided in paragraph (c)
of this section. This adjustment is calculated every 5 years,
starting in October 2005, using the Consumer Price Index
(CPI) for all-urban consumers, and supersedes the applicabil-
ity of any other provision of law that provides for the adjust-
ment of such acquisition-related dollar thresholds.

(b) The statute defines an acquisition-related dollar thresh-
old as a dollar threshold that is specified in law as a factor in
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http://uscode.house.gov/browse.xhtml;jsessionid=1130DCE18F6D6AF281CD04299FA791E3
http://uscode.house.gov/browse.xhtml;jsessionid=1130DCE18F6D6AF281CD04299FA791E3

defining the scope of the applicability of a policy, procedure, . ] Division/
requirement, or restriction provided in that law to the procure- Historical Title of Chapter/ Title
ment of supplies or services by an executive agency, as deter- Act Subchapter
mined by the FAR Council. . ] o Contract Work 40 U.S.C. |Contract Work Hours and
(c) The statute does not per.mlt escalation of acquisition- Hours and Safety chapter 37 |Safety Standards
related dollar thresholds established by: Standards Act
(1) 40 U.S.C. chapter 31, subchapter IV, Wage Rate  [Davis-Bacon Act 40 U.S.C. [Wage Rate Requirements
Requirements (Construction); chapter 31, |(Construction)
(2) 41 U.S.C. chapter 67, Service Contract Labor Stan- Subchapter IV
dards; or Drug-Free Work- | 41 U.S.C. |Drug-Free Workplace
(3) The United States Trade Representative pursuant to place Act chapter 81
the authority of the Trade Agreements Act of 1979 (19 U.S.C. Federal Property (41 U.S.C. Div. [Procurement
2511 et seq.). and Administra- |C of subtitle I*
(d) A matrix showing calculation of the most recent esca-  [tive Services Actof
lation adjustments of statutory acquisition-related dollar 1949, Title I11.
thresholds is available via the Internet at hup:/  [Javits-Wagner- 41 U.S.C. |Committee for Purchase
www.regulations.gov (search FAR Case 2014-022). O'Day Act chapter 85  |from People Who Are
Blind or Severely
1.110 Positive law codification. . Disabled
(a) Public Law 107-217 revised, codified, and enacted as Miller Act 40U.S.C. 'Bonds
title 40, United States Code, Public Buildings, Property, and chapter 31,
Works, certain general and permanent laws of the United subchapter I11 m
States. Office of Federal |41 U.S.C. Div. [Office of Federal
(b) Public Law 111-350 revised, codified, and enacted as Procurement Pol- | B of subtitle S;i(bmle Procurement Policy
title 41, United States Code, Public Contracts, certain general icy Act L — —
and permanent laws of the United States. Erocurement Integ- TA Restrllcncl)ns.on Obtammg
(¢) The following table provides cross references between rity Act chapter 21 ?rrllt(‘i) r]?rllicti:))rsllng Certain
the hls‘Forlcal titles of the acts, and the current reference in title Service Contract ITUSC  Service Contract Labor
40 or title 41. Act of 1965 chapter 67 [Standards
. . . Division/ Truth in Negotia- 41 U.S.C. [Truthful Cost or Pricing
Historical Title of Chapter/ Title tions Act chapter 35 |Data
Act Subchapter T Walsh-Healey Pub-| 41 U.S.C. |Contracts for Materials,
Anti-Kickback Act| 41 US.C. [Kickbacks lic Contracts Act chapter 65 [Supplies, Articles, and
chanter 87 pter 87 Equipment Exceeding
Brooks Architect 40 U.S.C. [Selection of Architects $15,000.
gﬁi‘fgeﬁgn = Zh—la{%g %‘:f;i?fxs; Y 1*1 Except sections 3302, 3501(b), 3509, 3906, 4710, and
chapter 83 : .
Contract Disputes | 41 U.S.C. |Contract Disputes ** Except sections 1704 and 2303.
Act of 1978 chapter 71
1.1-8 (FAC 2005-93)
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SUBPART 4.12—REPRESENTATIONS AND CERTIFICATIONS

4.1202

Subpart 4.12—Representations and
Certifications

4.1200 Scope.

This subpart prescribes policies and procedures for requir-
ing submission and maintenance of representations and certi-
fications via the System for Award Management (SAM) to—

(a) Eliminate the administrative burden for contractors of
submitting the same information to various contracting
offices;

(b) Establish a common source for this information to pro-
curement offices across the Government; and

(c) Incorporate by reference the contractor’s representa-
tions and certifications in the awarded contract.

4.1201 Policy.

(a) Prospective contractors shall complete electronic
annual representations and certifications at SAM accessed via
https://www.acquisition.gov as a part of required registration
(see FAR 4.1102).

(b)(1) Prospective contractors shall update the representa-
tions and certifications submitted to SAM as necessary, but at
least annually, to ensure they are kept current, accurate, and
complete. The representations and certifications are effective
until one year from date of submission or update to SAM.

(2) When any of the conditions in paragraph (b) of the
clause at 52.219-28, Post-Award Small Business Program
Rerepresentation, apply, contractors that represented they
were small businesses prior to award of a contract must update
the representations and certifications in SAM as directed by
the clause. Contractors that represented they were other than
small businesses prior to award of a contract may update the
representations and certifications in SAM as directed by the
clause, if their size status has changed since contract award.

(c) Data in SAM is archived and is electronically retriev-
able. Therefore, when a prospective contractor has completed
representations and certifications electronically via SAM, the
contracting officer must reference the date of SAM verifica-
tion in the contract file, or include a paper copy of the elec-
tronically-submitted representations and certifications in the
file. Either of these actions satisfies contract file documenta-
tion requirements of 4.803(a)(11). However, if an offeror
identifies changes to SAM data pursuant to the FAR provi-
sions at 52.204-8(d) or 52.212-3(b), the contracting officer
must include a copy of the changes in the contract file.

(d) The contracting officer shall incorporate the represen-
tations and certifications by reference in the contract (see
52.204-19, or for acquisitions of commercial items see
52.212-4(v)).

4.1202 Solicitation provision and contract clause.

(a) Except for commercial item solicitations issued under
FAR part 12, insert in solicitations the provision at 52.204-8,
Annual Representations and Certifications. The contracting

officer shall check the applicable provisions at
52.204-8(c)(2). When the provision at 52.204-7, System for
Award Management, is included in the solicitation, do not
include the following representations and certifications:

(1) 52.203-2, Certificate of Independent
Determination.

(2) 52.203-11, Certification and Disclosure Regarding
Payments to Influence Certain Federal Transactions.

(3) 52.204-3, Taxpayer Identification.

(4) 52.204-5, Women-Owned Business (Other Than
Small Business).

(5) 52.204-17, Ownership or Control of Offeror.

(6) 52.204-20, Predecessor of Offeror.

(7) 52.209-2, Prohibition on Contracting with Inverted
Domestic Corporations—Representation.

(8) 52.209-5, Certification Regarding Responsibility
Matters.

(9) 52.209-11, Representation by Corporations Regard-
ing Delinquent Tax Liability or a Felony Conviction under
any Federal Law.

(10) 52.214-14, Place of Performance—Sealed Bid-
ding.

(11) 52.215-6, Place of Performance.

(12) 52.219-1, Small Business Program Representa-
tions (Basic & Alternate I).

(13) 52.219-2, Equal Low Bids.

(14) [Reserved]

(15) 52.222-18, Certification Regarding Knowledge of
Child Labor for Listed End Products.

(16) 52.222-22, Previous Contracts and Compliance
Reports.

(17) 52.222-25, Affirmative Action Compliance.

(18) 52.222-38, Compliance with Veterans’ Employ-
ment Reporting Requirements.

(19) 52.222-48, Exemption from Application of the
Service Contract Labor Standards to Contracts for Mainte-
nance, Calibration, or Repair of Certain Equipment—Certifi-
cation.

(20) 52.222-52, Exemption from Application of the
Service Contract Labor Standards to Contracts for Certain
Services—Certification.

(21) 52.222-57, Representation Regarding Compliance
with Labor Laws (Executive Order 13673).

Note to paragraph (a)(21): By a court order issued on
October 24, 2016, this paragraph (a)(21) is enjoined indefi-
nitely as of the date of the order. The enjoined paragraph will
become effective immediately if the court terminates the
injunction. At that time, GSA, DoD and NASA will publish a
document in the Federal Register advising the public of the
termination of the injunction.

(22) 52.223-1, Biobased Product Certification.

(23) 52.223-4, Recovered Material Certification.

Price
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(24) 52.223-9, Estimate of Percentage of Recovered
Material Content for EPA-Designated Items (Alternate I
only).

(25) 52.225-2, Buy American Certificate.

(26) 52.225-4, Buy American—Free Trade Agree-
ments—Israeli Trade Act Certificate (Basic, Alternates I, II,
and III).

(27) 52.225-6, Trade Agreements Certificate.

(28) 52.225-20, Prohibition on Conducting Restricted
Business Operations in Sudan—Certification.

4.12-2  (FAC 2005-93)

(29) 52.225-25, Prohibition on Contracting with Enti-
ties Engaging in Certain Activities or Transactions Relating to
Iran-Representation and Certifications.

(30) 52.226-2, Historically Black College or University
and Minority Institution Representation.

(31) 52.227-6, Royalty Information (Basic &
Alternate I).

(32) 52.227-15, Representation of Limited Rights Data
and Restricted Computer Software.

(b) The contracting officer shall insert the clause at
52.204-19, Incorporation by Reference of Representations
and Certifications, in solicitations and contracts.
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9.000 Scope of part.

This part prescribes policies, standards, and procedures
pertaining to prospective contractors’ responsibility; debar-
ment, suspension, and ineligibility; qualified products; first
article testing and approval; contractor team arrangements;
defense production pools and research and development
pools; and organizational conflicts of interest.

Subpart 9.1—Responsible Prospective
Contractors

9.100 Scope of subpart.

This subpart prescribes policies, standards, and procedures
for determining whether prospective contractors and subcon-
tractors are responsible.

9.101 Definitions.

“Administrative proceeding” means a non-judicial process
that is adjudicatory in nature in order to make a determination
of fault or liability (e.g., Securities and Exchange Commis-
sion Administrative Proceedings, Civilian Board of Contract
Appeals Proceedings, and Armed Services Board of Contract
Appeals Proceedings). This includes administrative proceed-
ings at the Federal and state level but only in connections with
performance of a Federal contract or grant. It does not include
agency actions such as contract audits, site visits, corrective
plans, or inspection of deliverables.

“Surveying activity,” as used in this subpart, means the
cognizant contract administration office or, if there is no such
office, another organization designated by the agency to con-
duct preaward surveys.

9.102 Applicability.
(a) This subpart applies to all proposed contracts with any
prospective contractor that is located—
(1) In the United States or its outlying areas; or
(2) Elsewhere, unless application of the subpart would
be inconsistent with the laws or customs where the contractor
is located.
(b) This subpart does not apply to proposed contracts
with—
(1) Foreign, State, or local governments;
(2) Other U.S. Government agencies
instrumentalities; or
(3) Agencies for people who are blind or severely dis-

abled (see subpart 8.7).

or their

9.103 Policy.

(a) Purchases shall be made from, and contracts shall be
awarded to, responsible prospective contractors only.

(b) No purchase or award shall be made unless the con-
tracting officer makes an affirmative determination of respon-
sibility. In the absence of information clearly indicating that

the prospective contractor is responsible, the contracting offi-
cer shall make a determination of nonresponsibility. If the pro-
spective contractor is a small business concern, the
contracting officer shall comply with subpart 19.6, Certifi-
cates of Competency and Determinations of Responsibility.
(If Section 8(a) of the Small Business Act (15 U.S.C. 637)
applies, see subpart 19.8.)

(c) The award of a contract to a supplier based on lowest
evaluated price alone can be false economy if there is subse-
quent default, late deliveries, or other unsatisfactory perfor-
mance resulting in additional contractual or administrative
costs. While it is important that Government purchases be
made at the lowest price, this does not require an award to a
supplier solely because that supplier submits the lowest offer.
A prospective contractor must affirmatively demonstrate its
responsibility, including, when necessary, the responsibility
of its proposed subcontractors.

9.104 Standards.

9.104-1 General standards.

To be determined responsible, a prospective contractor
must—

(a) Have adequate financial resources to perform the con-
tract, or the ability to obtain them (see 9.104-3(a));

(b) Be able to comply with the required or proposed deliv-
ery or performance schedule, taking into consideration all
existing commercial and governmental  business
commitments;

(c) Have a satisfactory performance record (see 9.104-3(b)
and subpart 42.15). A prospective contractor shall not be
determined responsible or nonresponsible solely on the basis
of a lack of relevant performance history, except as provided
in 9.104-2;

(d) Have a satisfactory record of integrity and business eth-
ics (for example, see subpart 42.15).

(e) Have the necessary organization, experience, account-
ing and operational controls, and technical skills, or the ability
to obtain them (including, as appropriate, such elements as
production control procedures, property control systems,
quality assurance measures, and safety programs applicable to
materials to be produced or services to be performed by the
prospective contractor and subcontractors). (See 9.104-3(a).)

(f) Have the necessary production, construction, and tech-
nical equipment and facilities, or the ability to obtain them
(see 9.104-3(a)); and

(g) Be otherwise qualified and eligible to receive an award
under applicable laws and regulations (see also inverted
domestic corporation prohibition at 9.108).

9.104-2 Special standards.
(a) When it is necessary for a particular acquisition or class
of acquisitions, the contracting officer shall develop, with the
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assistance of appropriate specialists, special standards of
responsibility. Special standards may be particularly desirable
when experience has demonstrated that unusual expertise or
specialized facilities are needed for adequate contract perfor-
mance. The special standards shall be set forth in the solicita-
tion (and so identified) and shall apply to all offerors.

(b) Contracting officers shall award contracts for subsis-
tence only to those prospective contractors that meet the gen-
eral standards in 9.104-1 and are approved in accordance with
agency sanitation standards and procedures.

9.104-3 Application of standards.

(a) Ability to obtain resources. Except to the extent that a
prospective contractor has sufficient resources or proposes to
perform the contract by subcontracting, the contracting officer
shall require acceptable evidence of the prospective contrac-
tor’s ability to obtain required resources (see 9.104-1(a), (e),
and (f)). Acceptable evidence normally consists of a commit-
ment or explicit arrangement, that will be in existence at the
time of contract award, to rent, purchase, or otherwise acquire
the needed facilities, equipment, other resources, or person-
nel. Consideration of a prime contractor’s compliance with
limitations on subcontracting shall take into account the time
period covered by the contract base period or quantities plus
option periods or quantities, if such options are considered
when evaluating offers for award.

(b) Satisfactory performance record. A prospective con-
tractor that is or recently has been seriously deficient in con-
tract performance shall be presumed to be nonresponsible,
unless the contracting officer determines that the circum-
stances were properly beyond the contractor’s control, or that
the contractor has taken appropriate corrective action. Past
failure to apply sufficient tenacity and perseverance to per-
form acceptably is strong evidence of nonresponsibility. Fail-
ure to meet the quality requirements of the contract is a
significant factor to consider in determining satisfactory per-
formance. The contracting officer shall consider the number
of contracts involved and the extent of deficient performance
in each contract when making this determination. If the pend-
ing contract requires a subcontracting plan pursuant to
subpart 19.7, The Small Business Subcontracting Program,
the contracting officer shall also consider the prospective con-
tractor’s compliance with subcontracting plans under recent
contracts.

(c) Affiliated concerns. Aftiliated concerns (see “Concern”
in 19.001 and “Affiliates” in 19.101) are normally considered
separate entities in determining whether the concern that is to
perform the contract meets the applicable standards for
responsibility. However, the contracting officer shall consider
the affiliate’s past performance and integrity when they may
adversely affect the prospective contractor’s responsibility.

(d)(1) Small business concerns. Upon making a determi-
nation of nonresponsibility with regard to a small business
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concern, the contracting officer shall refer the matter to the
Small Business Administration, which will decide whether to
issue a Certificate of Competency (see subpart 19.6).

(2) A small business that is unable to comply with the
limitations on subcontracting at 52.219-14 may be considered
nonresponsible.

9.104-4 Subcontractor responsibility.

(a) Generally, prospective prime contractors are responsi-
ble for determining the responsibility of their prospective sub-
contractors (but see 9.405 and 9.405-2 regarding debarred,
ineligible, or suspended firms). Determinations of prospective
subcontractor responsibility may affect the Government’s
determination of the prospective prime contractor’s responsi-
bility. A prospective contractor may be required to provide
written evidence of a proposed subcontractor’s responsibility.

(b) For Executive Order (E.O.) 13673, Fair Pay and Safe
Workplaces, requirements pertaining to labor law violations,
see subpart 22.20.

Note to paragraph (b): By a court order issued on Octo-
ber 24, 2016, this paragraph (b) is enjoined indefinitely as of
the date of the order. The enjoined paragraph will become
effective immediately if the court terminates the injunction.
At that time, GSA, DoD and NASA will publish a document
in the Federal Register advising the public of the termination
of the injunction.

(c) When it is in the Government’s interest to do so, the
contracting officer may directly determine a prospective sub-
contractor’s responsibility (e.g., when the prospective con-
tract involves medical supplies, urgent requirements, or
substantial subcontracting). In this case, the same standards
used to determine a prime contractor’s responsibility shall be
used by the Government to determine subcontractor
responsibility.

9.104-5 Representation and certifications regarding
responsibility matters.

(a) When an offeror provides an affirmative response in
paragraph (a)(1) of the provision at 52.209-5, Certification
Regarding Responsibility Matters, or paragraph (h) of provi-
sion 52.212-3, the contracting officer shall—

(1) Promptly, upon receipt of offers, request such addi-
tional information from the offeror as the offeror deems nec-
essary in order to demonstrate the offeror’s responsibility to
the contracting officer (but see 9.405); and

(2) Notify, prior to proceeding with award, in accor-
dance with agency procedures (see 9.406-3(a) and
9.407-3(a)), the agency official responsible for initiating
debarment or suspension action, where an offeror indicates
the existence of an indictment, charge, conviction, or civil
judgment, or Federal tax delinquency in an amount that
exceeds $3,500.
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(b) The provision at 52.209-11, Representation by Corpo-
rations Regarding Delinquent Tax Liability or a Felony Con-
viction under any Federal Law, implements sections 744 and
745 of Division E of the Consolidated and Further Continuing
Appropriations Act, 2015 (Pub. L. 113-235) (and similar pro-
visions in subsequent appropriations acts). When an offeror
provides an affirmative response in paragraph (b)(1) or (2) of
the provision at 52.209-11 or paragraph (q)(2)(i) or (ii) of pro-
vision 52.212-3, the contracting officer shall—

(1) Promptly, upon receipt of offers, request such addi-
tional information from the offeror as the offeror deems nec-
essary in order to demonstrate the offeror’s responsibility to
the contracting officer (but see 9.405);

(2) Notify, in accordance with agency procedures (see
9.406-3(a) and 9.407-3(a)), the agency official responsible for
initiating debarment or suspension action; and

(3) Not award to the corporation unless an agency sus-
pending or debarring official has considered suspension or
debarment of the corporation and made a determination that
suspension or debarment is not necessary to protect the inter-
ests of the Government.

(c) If the provision at 52.209-12, Certification Regarding
Tax Matters, is applicable (see 9.104-7(e)), then the contract-
ing officer shall not award any contract in an amount greater
than $5,000,000, unless the offeror affirmatively certified in
its offer, as required by paragraph (b)(1), (2), and (3) of the
provision.

(d) When an offeror provides an affirmative response to the
provision at 52.222-57(c)(2), Representation Regarding
Compliance with Labor Laws (Executive Order 13673), or its
commercial item equivalent at 52.212-3(s)(2)(ii), the con-
tracting officer shall follow the procedures in subpart 22.20.

Note to paragraph (d): By a court order issued on Octo-
ber 24, 2016, this paragraph (d) is enjoined indefinitely as of
the date of the order. The enjoined paragraph will become
effective immediately if the court terminates the injunction.
At that time, GSA, DoD and NASA will publish a document
in the Federal Register advising the public of the termination
of the injunction.

(e) Offerors who do not furnish the representation or cer-
tifications or such information as may be requested by the
contracting officer shall be given an opportunity to remedy the
deficiency. Failure to furnish the representation or certifica-
tions or such information may render the offeror nonrespon-
sible.

9.104-6 Federal Awardee Performance and Integrity

Information System.

(a)(1) Before awarding a contract in excess of the simpli-
fied acquisition threshold, the contracting officer shall review
the performance and integrity information available in the
Federal Awardee Performance and Integrity Information Sys-

tem (FAPIIS), (available at www.ppirs.gov, then select
FAPIIS), including FAPIIS information from the System for
Award Management (SAM) Exclusions and the Past Perfor-
mance Information Retrieval System (PPIRS).

(2) In accordance with 41 U.S.C. 2313(d)(3), FAPIIS
also identifies—

(i) An affiliate that is an immediate owner or subsid-
iary of the offeror, if any (see 52.204-17, Ownership or Con-
trol of Offeror); and

(i1) All predecessors of the offeror that held a Federal
contract or grant within the last three years (see 52.204-20,
Predecessor of Offeror).

(b)(1) When making a responsibility determination, the
contracting officer shall consider all the information available
through FAPIIS with regard to the offeror and any immediate
owner, predecessor, or subsidiary identified for that offeror in
FAPIIS, as well as other past performance information on the
offeror (see subpart 42.15).

(2) For evaluation of information available through
FAPIIS relating to an affiliate of the offeror, see 9.104-3(c).

(3) For source selection evaluations of past perfor-
mance, see 15.305(a)(2). Contracting officers shall use sound
judgment in determining the weight and relevance of the
information contained in FAPIIS and how it relates to the
present acquisition.

(4) Since FAPIIS may contain information on any of the
offeror’s previous contracts and information covering a five-
year period, some of that information may not be relevant to
a determination of present responsibility, e.g., a prior admin-
istrative action such as debarment or suspension that has
expired or otherwise been resolved, or information relating to
contracts for completely different products or services. Infor-
mation in FAPIIS submitted pursuant to the following provi-
sion and clause is applicable above $500,000, and may be
considered if the information is relevant to a procurement
below $500,000: 52.222-57, Representation Regarding Com-
pliance with Labor Laws (Executive Order 13673), its com-
mercial item equivalent at 52.212-3(s), and 52.222-59,
Compliance with Labor Laws (Executive Order 13673).

Note to paragraph (b)(4): By a court order issued on
October 24, 2016, this paragraph (b)(4) is enjoined indefi-
nitely as of the date of the order. The enjoined paragraph will
become effective immediately if the court terminates the
injunction. At that time, GSA, DoD and NASA will publish a
document in the Federal Register advising the public of the
termination of the injunction.

(5) Because FAPIIS is a database that provides informa-
tion about prime contractors, the contracting officer posts
information required to be posted about a subcontractor, such
as trafficking in persons violations, to the record of the prime
contractor (see 42.1503(h)(1)(v)). The prime contractor has
the opportunity to post in FAPIIS any mitigating factors. The
contracting officer shall consider any mitigating factors
posted in FAPIIS by the prime contractor, such as degree of
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compliance by the prime contractor with the terms of FAR
clause 52.222-50.

(6) When considering information in FAPIIS previously
submitted in response to the provision and clause listed at
paragraph (b)(4) of this section the contracting officer—

(1) Shall follow the procedures in 22.2004-2, if the
procurement is expected to exceed $500,000; or

(i1) May elect to follow the procedures in 22.2004-2,
if the procurement is not expected to exceed $500,000.

Note to paragraph (b)(6): By a court order issued on
October 24, 2016, this paragraph (b)(6) is enjoined indefi-
nitely as of the date of the order. The enjoined paragraph will
become effective immediately if the court terminates the
injunction. At that time, GSA, DoD and NASA will publish a
document in the Federal Register advising the public of the
termination of the injunction.

(c) If the contracting officer obtains relevant information
from FAPIIS regarding criminal, civil, or administrative pro-
ceedings in connection with the award or performance of a
Government contract; terminations for default or cause; deter-
minations of nonresponsibility because the contractor does
not have a satisfactory performance record or a satisfactory
record of integrity and business ethics; or comparable infor-
mation relating to a grant, the contracting officer shall, unless
the contractor has already been debarred or suspended—

(1) Promptly request such additional information from
the offeror as the offeror deems necessary in order to demon-
strate the offeror’s responsibility to the contracting officer
(but see 9.405); and

(2) Notify, prior to proceeding with award, in accor-
dance with agency procedures (see 9.406-3(a) and
9.407-3(a)), the agency official responsible for initiating
debarment or suspension action, if the information appears
appropriate for the official’s consideration.

(d) The contracting officer shall document the contract file
for each contract in excess of the simplified acquisition
threshold to indicate how the information in FAPIIS was con-
sidered in any responsibility determination, as well as the
action that was taken as a result of the information. A con-
tracting officer who makes a nonresponsibility determination
is required to document that information in FAPIIS in accor-
dance with 9.105-2 (b)(2).

9.104-7 Solicitation provisions and contract clauses.

(a) The contracting officer shall insert the provision at
52.209-5, Certification Regarding Responsibility Matters, in
solicitations where the contract value is expected to exceed
the simplified acquisition threshold.

(b) The contracting officer shall insert the provision at
52.209-7, Information Regarding Responsibility Matters, in
solicitations where the resultant contract value is expected to
exceed $550,000.

(¢) The contracting officer shall insert the clause at
52.209-9, Updates of Publicly Available Information Regard-
ing Responsibility Matters—
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(1) In solicitations where the resultant contract value is
expected to exceed $550,000; and

(2) In contracts in which the offeror checked “has” in
paragraph (b) of the provision at 52.209-7.

(d) The contracting officer shall insert the provision
52.209-11, Representation by Corporations Regarding Delin-
quent Tax Liability or a Felony Conviction under any Federal
Law, in all solicitations.

(e) For agencies receiving funds subject to section 523 of
Division B of the Consolidated and Further Continuing
Appropriations Act, 2015 (Pub. L. 113-235) and similar pro-
visions in subsequent appropriations acts, the contracting offi-
cer shall insert the provision 52.209-12, Certification
Regarding Tax Matters, in solicitations for which the resultant
contract (including options) may have a value greater than
$5,000,000. Division B of the Consolidated and Continuing
Further Appropriations Act, 2015 appropriates funds for the
following agencies: the Department of Commerce, the
Department of Justice, the National Aeronautics and Space
Administration, the Office of Science and Technology Policy,
the National Science Foundation, the Commission on Civil
Rights, the Equal Employment Opportunity Commission, the
U.S. International Trade Commission, the Legal Services
Corporation, the Marine Mammal Commission, the Office of
the United States Trade Representative, and the State Justice
Institute.

9.105 Procedures.

9.105-1 Obtaining information.

(a) Before making a determination of responsibility, the
contracting officer shall possess or obtain information suffi-
cient to be satisfied that a prospective contractor currently
meets the applicable standards in 9.104.

(b)(1) Generally, the contracting officer shall obtain infor-
mation regarding the responsibility of prospective contrac-
tors, including requesting preaward surveys when necessary
(see 9.106), promptly after a bid opening or receipt of offers.
However, in negotiated contracting, especially when research
and development is involved, the contracting officer may
obtain this information before issuing the request for propos-
als. Requests for information shall ordinarily be limited to
information concerning—

(i) The low bidder; or
(i1) Those offerors in range for award.
(2) Preaward surveys shall be managed and conducted
by the surveying activity.
(i) If the surveying activity is a contract administra-
tion office—

(A) That office shall advise the contracting officer
on prospective contractors’ financial competence and credit
needs; and

(B) The administrative contracting officer shall
obtain from the auditor any information required concerning
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the adequacy of prospective contractors’ accounting systems
and these systems’ suitability for use in administering the pro-
posed type of contract.

(i1) If the surveying activity is not a contract admin-
istration office, the contracting officer shall obtain from the
auditor any information required concerning prospective con-
tractors’ financial competence and credit needs, the adequacy
of their accounting systems, and these systems’ suitability for
use in administering the proposed type of contract.

(3) Information on financial resources and performance
capability shall be obtained or updated on as current a basis
as is feasible up to the date of award.

(4) When an offeror provides an affirmative response to
the provision at 52.222-57, Representation Regarding Com-
pliance with Labor Laws (Executive Order 13673) at para-
graph (c)(2), or its commercial item equivalent at
52.212-3(s)(2)(ii), the contracting officer shall follow the pro-
cedures in 22.2004-2.

Note to paragraph (b)(4): By a court order issued on
October 24, 2016, this paragraph (b)(4) is enjoined indefi-
nitely as of the date of the order. The enjoined paragraph will
become effective immediately if the court terminates the
injunction. At that time, GSA, DoD and NASA will publish a
document in the Federal Register advising the public of the
termination of the injunction.

(¢) In making the determination of responsibility, the con-
tracting officer shall consider information available through
FAPIIS (see 9.104-6), with regard to the offeror and any
immediate owner, predecessor, or subsidiary identified for
that offeror in FAPIIS, including information that is linked to
FAPIIS such as from SAM, and PPIRS, as well as any other
relevant past performance information on the offeror (see
9.104-1(c) and subpart 42.15). In addition, the contracting
officer should use the following sources of information to sup-
port such determinations:

(1) Records and experience data, including verifiable
knowledge of personnel within the contracting office, audit
offices, contract administration offices, and other contracting
offices.

(2) The prospective contractor-including bid or pro-
posal information (including the certification at 52.209-5 or
52.212-3(h) (see 9.104-5)), questionnaire replies, financial
data, information on production equipment, and personnel
information.

(3) Commercial sources of supplier information of a
type offered to buyers in the private sector.

(4) Preaward survey reports (see 9.106).

(5) Other sources such as publications; suppliers, sub-
contractors, and customers of the prospective contractor;
financial institutions; Government agencies; and business and
trade associations.

(d) Contracting offices and cognizant contract administra-
tion offices that become aware of circumstances casting doubt
on a contractor’s ability to perform contracts successfully
shall promptly exchange relevant information.

9.105-2 Determinations and documentation.

(a) Determinations. (1) The contracting officer’s signing
of a contract constitutes a determination that the prospective
contractor is responsible with respect to that contract. When
an offer on which an award would otherwise be made is
rejected because the prospective contractor is found to be non-
responsible, the contracting officer shall make, sign, and place
in the contract file a determination of nonresponsibility, which
shall state the basis for the determination.

(2) If the contracting officer determines that a respon-
sive small business lacks certain elements of responsibility,
the contracting officer shall comply with the procedures in
subpart 19.6. When a Certificate of Competency is issued for
a small business concern (see subpart 19.6), the contracting
officer shall accept the Small Business Administration’s deci-
sion to issue a Certificate of Competency and award the con-
tract to the concern.

(b) Support documentation. (1) Documents and reports
supporting a determination of responsibility or nonresponsi-
bility, including any preaward survey reports, the use of
FAPIIS information (see 9.104-6), and any applicable Certif-
icate of Competency, must be included in the contract file.

(2)(1) The contracting officer shall document the deter-
mination of nonresponsibility in FAPIIS (available at
www.cpars.gov, then select FAPIIS) if—

(A) The contract is valued at more than the sim-
plified acquisition threshold;

(B) The determination of nonresponsibility is
based on lack of satisfactory performance record or satisfac-
tory record of integrity and business ethics; and

(C) The Small Business Administration does not
issue a Certificate of Competency.

(i) The contracting officer is responsible for the
timely submission, within 3 working days, and sufficiency,
and accuracy of the documentation regarding the nonrespon-
sibility determination.

(ii1) As required by section 3010 of the Supplemental
Appropriations Act, 2010 (Pub. L. 111-212), all information
posted in FAPIIS on or after April 15, 2011, except past per-
formance reviews, will be publicly available. FAPIIS consists
of two segments—

(A) The non-public segment, into which Govern-
ment officials and contractors post information, which can
only be viewed by—

(1) Government personnel and authorized
users performing business on behalf of the Government; or

(2) An offeror or contractor, when viewing
data on itself; and

(B) The publicly-available segment, to which all
data in the non-public segment of FAPIIS is automatically
transferred after a waiting period of 14 calendar days, except
for—

(1) Past performance reviews required by sub-
part 42.15;
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(2) Information that was entered prior to
April 15, 2011; or

(3) Information that is withdrawn during the
14-calendar-day waiting period by the Government official
who posted it in accordance with paragraph (b)(2)(iv) of this
section.

(iv) The contracting officer, or any other Govern-
ment official, shall not post any information in the non-public
segment of FAPIIS that is covered by a disclosure exemption
under the Freedom of Information Act. If the contractor
asserts within 7 calendar days, to the Government official who
posted the information, that some of the information posted to
the non-public segment of FAPIIS is covered by a disclosure
exemption under the Freedom of Information Act, the Gov-
ernment official who posted the information must within 7
calendar days remove the posting from FAPIIS and resolve
the issue in accordance with agency Freedom of Information
Act procedures, prior to reposting the releasable information.

9.105-3 Disclosure of preaward information.

(a) Except as provided in 9.105-2(b)(2)(iii) and
subpart 24.2, Freedom of Information Act, information
(including the preaward survey report) accumulated for pur-
poses of determining the responsibility of a prospective con-
tractor shall not be released or disclosed outside the
Government.

(b) The contracting officer may discuss preaward survey
information with the prospective contractor before determin-
ing responsibility. After award, the contracting officer or, if it
is appropriate, the head of the surveying activity or a designee
may discuss the findings of the preaward survey with the com-
pany surveyed.

(c) Preaward survey information may contain proprietary
or source selection information and should be marked with the
appropriate legend and protected accordingly (see 3.104-4).

9.106 Preaward surveys.

9.106-1 Conditions for preaward surveys.

(a) A preaward survey is normally required only when the
information on hand or readily available to the contracting
officer, including information from commercial sources, is
not sufficient to make a determination regarding responsibil-
ity. In addition, if the contemplated contract will have a fixed
price at or below the simplified acquisition threshold or will
involve the acquisition of commercial items (see Part 12), the
contracting officer should not request a preaward survey
unless circumstances justify its cost.

(b) When a cognizant contract administration office
becomes aware of a prospective award to a contractor about
which unfavorable information exists and no preaward survey
has been requested, it shall promptly obtain and transmit
details to the contracting officer.
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(c) Before beginning a preaward survey, the surveying
activity shall ascertain whether the prospective contractor is
debarred, suspended, or ineligible (see subpart 9.4). If the pro-
spective contractor is debarred, suspended, or ineligible, the
surveying activity shall advise the contracting officer
promptly and not proceed with the preaward survey unless
specifically requested to do so by the contracting officer.

9.106-2 Requests for preaward surveys.

The contracting officer’s request to the surveying activity
(Preaward Survey of Prospective Contractor (General),
SF 1403) shall—

(a) Identify additional factors about which information is
needed;

(b) Include the complete solicitation package (unless it has
previously been furnished), and any information indicating
prior unsatisfactory performance by the prospective
contractor;

(c) State whether the contracting office will participate in
the survey;

(d) Specify the date by which the report is required. This
date should be consistent with the scope of the survey
requested and normally shall allow at least 7 working days to
conduct the survey; and

(e) When appropriate, limit the scope of the survey.

9.106-3 Interagency preaward surveys.

When the contracting office and the surveying activity are
in different agencies, the procedures of this section 9.106 and
subpart 42.1 shall be followed along with the regulations of
the agency in which the surveying activity is located, except
that reasonable special requests by the contracting office shall
be accommodated (also see subpart 17.5).

9.106-4 Reports.

(a) The surveying activity shall complete the applicable
parts of SF 1403, Preaward Survey of Prospective Contractor
(General); SF 1404, Preaward Survey of Prospective Contrac-
tor—Technical; SF 1405, Preaward Survey of Prospective
Contractor—Production; SF 1406, Preaward Survey of Pro-
spective Contractor—Quality Assurance; SF 1407, Preaward
Survey of Prospective Contractor—Financial Capability; and
SF 1408, Preaward Survey of Prospective Contractor—
Accounting System; and provide a narrative discussion suffi-
cient to support both the evaluation ratings and the
recommendations.

(b) When the contractor surveyed is a small business that
has received preferential treatment on an ongoing contract
under Section 8(a) of the Small Business Act (15 U.S.C. 637)
or has received a Certificate of Competency during the last
12 months, the surveying activity shall consult the appropriate
Small Business Administration field office before making an
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affirmative recommendation regarding the contractor’s
responsibility or nonresponsibility.

(c) When a preaward survey discloses previous unsatisfac-
tory performance, the surveying activity shall specify the
extent to which the prospective contractor plans, or has taken,
corrective action. Lack of evidence that past failure to meet
contractual requirements was the prospective contractor’s
fault does not necessarily indicate satisfactory performance.
The narrative shall report any persistent pattern of need for
costly and  burdensome  Government  assistance
(e.g., engineering, inspection, or testing) provided in the Gov-
ernment’s interest but not contractually required.

(d) When the surveying activity possesses information that
supports a recommendation of complete award without an on-
site survey and no special areas for investigation have been
requested, the surveying activity may provide a short-form
preaward survey report. The short-form report shall consist
solely of the Preaward Survey of Prospective Contractor
(General), SF 1403. Sections III and IV of this form shall be
completed and block 21 shall be checked to show that the
report is a short-form preaward report.

9.107 Surveys of nonprofit agencies participating in the

AbilityOne Program.

(a) The Committee for Purchase From People Who Are
Blind or Severely Disabled (Committee), as authorized by
41 U.S.C. chapter 85, determines what supplies and services
Federal agencies are required to purchase from AbilityOne
participating nonprofit agencies serving people who are blind
or have other severe disabilities (see subpart 8.7). The Com-
mittee is required to find an AbilityOne participating non-
profit agency capable of furnishing the supplies or services
before the nonprofit agency can be designated as a mandatory
source under the AbilityOne Program. The Committee may
request a contracting office to assist in assessing the capabil-
ities of a nonprofit agency.

(b) The contracting office, upon request from the Commit-
tee, shall request a capability survey from the activity respon-
sible for performing preaward surveys, or notify the
Committee that the AbilityOne participating nonprofit agency
is capable, with supporting rationale, and that the survey is
waived. The capability survey will focus on the technical and
production capabilities and applicable preaward survey ele-
ments to furnish specific supplies or services being considered
for addition to the Procurement List.

(¢) The contracting office shall use the Standard
Form 1403 to request a capability survey of organizations
employing people who are blind or have other severe
disabilities.

(d) The contracting office shall furnish a copy of the com-
pleted survey, or notice that the AbilityOne participating non-
profit agency is capable and the survey is waived, to the
Executive Director, Committee for Purchase From People
Who Are Blind or Severely Disabled.

9.108 Prohibition on contracting with inverted domestic
corporations.

9.108-1 Definitions.

As used in this section—

“Inverted domestic corporation” means a foreign incorpo-
rated entity that meets the definition of an inverted domestic
corporation under 6 U.S.C. 395(b), applied in accordance with
the rules and definitions of 6 U.S.C. 395(c).

“Subsidiary” means an entity in which more than 50 per-
cent of the entity is owned—

(1) Directly by a parent corporation; or
(2) Through another subsidiary of a parent corporation.

9.108-2 Prohibition.

(a) Section 745 of Division D of the Consolidated Appro-
priations Act, 2008 (Pub. L. 110-161) and its successor pro-
visions in subsequent appropriations acts (and as extended in
continuing resolutions) prohibit, on a Governmentwide basis,
the use of appropriated (or otherwise made available) funds
for contracts with either an inverted domestic corporation, or
a subsidiary of such a corporation, except as provided in para-
graph (b) of this section and in 9.108-4 Waiver.

(b)(1) Section 745 and its successor provisions include the
following exception: This section shall not apply to any Fed-
eral Government contract entered into before the date of the
enactment of this Act, or to any task order issued pursuant to
such contract.

(2) To ensure appropriate application of the prohibition
and this exception, contracting officers should consult with
legal counsel if, during the performance of a contract, a con-
tractor becomes an inverted domestic corporation or a subsid-
iary of one.

9.108-3 Representation by the offeror.

(a) In order to be eligible for contract award, an offeror
must represent that it is neither an inverted domestic corpora-
tion, nor a subsidiary of an inverted domestic corporation.
Any offeror that cannot so represent is ineligible for award of
a contract, unless waived in accordance with the procedures
at 9.108-4.

(b) The contracting officer may rely on an offeror’s repre-
sentation that it is not an inverted domestic corporation unless
the contracting officer has reason to question the representa-
tion.

9.108-4 Waiver.

Any agency head may waive the prohibition in subsection
9.108-2 and the requirement of subsection 9.108-3 for a spe-
cific contract if the agency head determines in writing that the
waiver is required in the interest of national security, docu-
ments the determination, and reports it to the Congress.

9.108-5 Solicitation provision and contract clause.
The contracting officer shall—
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(a) Include the provision at 52.209-2, Prohibition on Con-
tracting with Inverted Domestic Corporations—Representa-
tion, in each solicitation for the acquisition of products or
services (including construction); and
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(b) Include the clause at 52.209-10, Prohibition on Con-
tracting with Inverted Domestic Corporations, in each solici-
tation and contract for the acquisition of products or services
(including construction).
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Subpart 17.2—Options

17.200 Scope of subpart.

This subpart prescribes policies and procedures for the use
of option solicitation provisions and contract clauses. Except
as provided in agency regulations, this subpart does not apply
to contracts for (a) services involving the construction, alter-
ation, or repair (including dredging, excavating, and painting)
of buildings, bridges, roads, or other kinds of real property;
(b) architect-engineer services; and (c) research and develop-
ment services. However, it does not preclude the use of
options in those contracts.

17.201 [Reserved]

17.202 Use of options.

(a) Subject to the limitations of paragraphs (b) and (c) of
this section, for both sealed bidding and contracting by nego-
tiation, the contracting officer may include options in con-
tracts when it is in the Government’s interest. When using
sealed bidding, the contracting officer shall make a written
determination that there is a reasonable likelihood that the
options will be exercised before including the provision at
52.217-5, Evaluation of Options, in the solicitation. (See
17.207(f) with regard to the exercise of options.)

(b) Inclusion of an option is normally not in the Govern-
ment’s interest when, in the judgment of the contracting offi-
cer—

(1) The foreseeable requirements involve—

(i) Minimum economic quantities (i.e., quantities
large enough to permit the recovery of startup costs and the
production of the required supplies at a reasonable price); and

(i1) Delivery requirements far enough into the future
to permit competitive acquisition, production, and delivery.

(2) An indefinite quantity or requirements contract
would be more appropriate than a contract with options. How-
ever, this does not preclude the use of an indefinite quantity
contract or requirements contract with options.

(c) The contracting officer shall not employ options if—

(1) The contractor will incur undue risks; e.g., the price
or availability of necessary materials or labor is not reason-
ably foreseeable;

(2) Market prices for the supplies or services involved
are likely to change substantially; or

(3) The option represents known firm requirements for
which funds are available unless—

(i) The basic quantity is a learning or testing quan-
tity; and

(i1) Competition for the option is impracticable once
the initial contract is awarded.

(d) In recognition of—

(1) The Government’s need in certain service contracts
for continuity of operations; and

(2) The potential cost of disrupted support, options may
be included in service contracts if there is an anticipated need
for a similar service beyond the first contract period.

17.203 Solicitations.

(a) Solicitations shall include appropriate option provi-
sions and clauses when resulting contracts will provide for the
exercise of options (see 17.208).

(b) Solicitations containing option provisions shall state
the basis of evaluation, either exclusive or inclusive of the
option and, when appropriate, shall inform offerors that it is
anticipated that the Government may exercise the option at
time of award.

(c) Solicitations normally should allow option quantities to
be offered without limitation as to price, and there shall be no
limitation as to price if the option quantity is to be considered
in the evaluation for award (see 17.206).

(d) Solicitations that allow the offer of options at unit prices
which differ from the unit prices for the basic requirement
shall state that offerors may offer varying prices for options,
depending on the quantities actually ordered and the dates
when ordered.

(e) If it is anticipated that the Government may exercise an
option at the time of award and if the condition specified in
paragraph (d) of this section applies, solicitations shall spec-
ify the price at which the Government will evaluate the option
(highest option price offered or option price for specified
requirements).

(f) Solicitations may, in unusual circumstances, require
that options be offered at prices no higher than those for the
initial requirement; e.g., when—

(1) The option cannot be evaluated under 17.206; or;
(2) Future competition for the option is impracticable.

(g) Solicitations that require the offering of an option at

prices no higher than those for the initial requirement shall—

(1) Specify that the Government will accept an offer
containing an option price higher than the base price only if
the acceptance does not prejudice any other offeror; and

(2) Limit option quantities for additional supplies to not
more than 50 percent of the initial quantity of the same con-
tract line item. In unusual circumstances, an authorized person
at a level above the contracting officer may approve a greater
percentage of quantity.

(h) Include the value of options in determining if the acqui-
sition will exceed the World Trade Organization Government
Procurement Agreement or Free Trade Agreement thresholds.

17.204 Contracts.

(a) The contract shall specify limits on the purchase of
additional supplies or services, or the overall duration of the
term of the contract, including any extension.

(b) The contract shall state the period within which the
option may be exercised.
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(¢) The period shall be set so as to provide the contractor
adequate lead time to ensure continuous production.

(d) The period may extend beyond the contract completion
date for service contracts. This is necessary for situations
when exercise of the option would result in the obligation of
funds that are not available in the fiscal year in which the con-
tract would otherwise be completed.

(e) Unless otherwise approved in accordance with agency
procedures, the total of the basic and option periods shall not
exceed 5 years in the case of services, and the total of the basic
and option quantities shall not exceed the requirement for
5 years in the case of supplies. These limitations do not apply
to information technology contracts. However, statutes appli-
cable to various classes of contracts, for example, the Service
Contract Labor Standards statute (see 22.1002-1), may place
additional restrictions on the length of contracts.

(f) Contracts may express options for increased quantities
of supplies or services in terms of—
(1) Percentage of specific line items,
(2) Increase in specific line items; or
(3) Additional numbered line items identified as the
option.
(g) Contracts may express extensions of the term of the

contract as an amended completion date or as additional time
for performance; e.g., days, weeks, or months.

17.205 Documentation.

(a) The contracting officer shall justify in writing the quan-
tities or the term under option, the notification period for exer-
cising the option, and any limitation on option price under
17.203(g); and shall include the justification document in the
contract file.

(b) Any justifications and approvals and any determination
and findings required by Part 6 shall specify both the basic
requirement and the increase permitted by the option.

17.206 Evaluation.

(a) In awarding the basic contract, the contracting officer
shall, except as provided in paragraph (b) of this section, eval-
uate offers for any option quantities or periods contained in a
solicitation when it has been determined prior to soliciting
offers that the Government is likely to exercise the options.
(See 17.208.)

(b) The contracting officer need not evaluate offers for any
option quantities when it is determined that evaluation would
not be in the best interests of the Government and this deter-
mination is approved at a level above the contracting officer.
An example of a circumstance that may support a determina-
tion not to evaluate offers for option quantities is when there
is a reasonable certainty that funds will be unavailable to per-
mit exercise of the option.
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17.207 Exercise of options.

(a) When exercising an option, the contracting officer shall
provide written notice to the contractor within the time period
specified in the contract.

(b) When the contract provides for economic price adjust-
ment and the contractor requests a revision of the price, the
contracting officer shall determine the effect of the adjustment
on prices under the option before the option is exercised.

(c) The contracting officer may exercise options only after
determining that—

(1) Funds are available;

(2) The requirement covered by the option fulfills an
existing Government need;

(3) The exercise of the option is the most advantageous
method of fulfilling the Government’s need, price and other
factors (see paragraphs (d) and (e) of this section) considered;

(4) The option was synopsized in accordance with
Part 5 unless exempted by 5.202(a)(11) or other appropriate
exemptions in 5.202;

(5) The contractor is not listed in the System for Award
Management Exclusions (see FAR 9.405-1);

(6) The contractor’s past performance evaluations on
other contract actions have been considered;

(7) The contractor’s performance on this contract has
been acceptable, e.g., received satisfactory ratings; and

(8) The contractor’s labor law decisions, mitigating fac-
tors, remedial measures, and the agency labor compliance
advisor’s analysis and advice have been considered in accor-
dance with subpart 22.20, if the contract contains the clause
52.222-59, Compliance with Labor Laws (Executive Order
13673).

Note to paragraph (c)(8): By a court order issued on
October 24, 2016, this paragraph (c)(8) is enjoined indefi-
nitely as of the date of the order. The enjoined paragraph will
become effective immediately if the court terminates the
injunction. At that time, GSA, DoD and NASA will publish a
document in the Federal Register advising the public of the
termination of the injunction.

(d) The contracting officer, after considering price and
other factors, shall make the determination on the basis of one
of the following:

(1) A new solicitation fails to produce a better price or
a more advantageous offer than that offered by the option. If
it is anticipated that the best price available is the option price
or that this is the more advantageous offer, the contracting
officer should not use this method of testing the market.

(2) An informal analysis of prices or an examination of
the market indicates that the option price is better than prices
available in the market or that the option is the more advanta-
geous offer.

(3) The time between the award of the contract contain-
ing the option and the exercise of the option is so short that it
indicates the option price is the lowest price obtainable or the
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more advantageous offer. The contracting officer shall take
into consideration such factors as market stability and com-
parison of the time since award with the usual duration of con-
tracts for such supplies or services.

(e) The determination of other factors under paragraph
(c)(3) of this section—

(1) Should take into account the Government’s need for
continuity of operations and potential costs of disrupting oper-
ations; and

(2) May consider the effect on small business.

(f) Before exercising an option, the contracting officer
shall make a written determination for the contract file that
exercise is in accordance with the terms of the option, the
requirements of this section, and Part 6. To satisfy require-
ments of Part 6 regarding full and open competition, the
option must have been evaluated as part of the initial compe-
tition and be exercisable at an amount specified in or reason-
ably determinable from the terms of the basic contract, e.g.—

(1) A specific dollar amount;

(2) An amount to be determined by applying provisions
(or a formula) provided in the basic contract, but not including
renegotiation of the price for work in a fixed-price type
contract;

(3) In the case of a cost-type contract, if—

(1) The option contains a fixed or maximum fee; or

(i1) The fixed or maximum fee amount is determin-
able by applying a formula contained in the basic contract (but
see 16.102(c));

(4) A specific price that is subject to an economic price
adjustment provision; or

(5) A specific price that is subject to change as the result
of changes to prevailing labor rates provided by the Secretary
of Labor.

(g) The contract modification or other written document
which notifies the contractor of the exercise of the option shall
cite the option clause as authority.

17.208 Solicitation provisions and contract clauses.

(a) Insert a provision substantially the same as the provi-
sion at 52.217-3, Evaluation Exclusive of Options, in solici-
tations when the solicitation includes an option clause and
does not include one of the provisions prescribed in
paragraph (b) or (c¢) of this section.

(b) Insert a provision substantially the same as the provi-
sion at 52.217-4, Evaluation of Options Exercised at Time of
Contract Award, in solicitations when the solicitation includes
an option clause, the contracting officer has determined that

there is a reasonable likelihood that the option will be exer-
cised, and the option may be exercised at the time of contract
award.

(c) Insert a provision substantially the same as the provi-
sion at 52.217-5, Evaluation of Options, in solicitations
when—

(1) The solicitation contains an option clause;

(2) An option is not to be exercised at the time of con-
tract award;

(3) A firm-fixed-price contract, a fixed-price contract
with economic price adjustment, or other type of contract
approved under agency procedures is contemplated; and

(4) The contracting officer has determined that there is
a reasonable likelihood that the option will be exercised. For
sealed bids, the determination shall be in writing.

(d) Insert a clause substantially the same as the clause at
52.217-6, Option for Increased Quantity, in solicitations and
contracts, other than those for services, when the inclusion of
an option is appropriate (see 17.200 and 17.202) and the
option quantity is expressed as a percentage of the basic con-
tract quantity or as an additional quantity of a specific line
item.

(e) Insert a clause substantially the same as the clause at
52.217-7, Option for Increased Quantity—Separately Priced
Line Item, in solicitations and contracts, other than those for
services, when the inclusion of an option is appropriate (see
17.200 and 17.202) and the option quantity is identified as a
separately priced line item having the same nomenclature as
a corresponding basic contract line item.

(f) Insert a clause substantially the same as the clause at
52.217-8, Option to Extend Services, in solicitations and con-
tracts for services when the inclusion of an option is appropri-
ate. (See 17.200, 17.202, and 37.111.)

(g) Insert a clause substantially the same as the clause at
52.217-9, Option to Extend the Term of the Contract, in solic-
itations and contracts when the inclusion of an option is appro-
priate (see 17.200 and 17.202) and it is necessary to include
in the contract any or all of the following:

(1) A requirement that the Government must give the
contractor a preliminary written notice of its intent to extend
the contract.

(2) A statement that an extension of the contract
includes an extension of the option.

(3) A specified limitation on the total duration of the
contract.
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22.101-1

22.000 Scope of part.
This part—

(a) Prescribes general policies regarding contractor labor
relations as they pertain to the acquisition process;

(b) Prescribes contracting policy and procedures to imple-
ment each pertinent labor law and Executive order; and

(c) Prescribes contract clauses with respect to each perti-
nent labor law and Executive order.

22.001 Definitions.

“Administrator” or “Administrator, Wage and Hour Divi-
sion,” as used in this part, means the—

Administrator

Wage and Hour Division

Employment Standards Administration
U.S. Department of Labor
Washington, DC 20210

or an authorized representative.

“Agency labor advisor” means an individual responsible
for advising contracting agency officials on Federal contract
labor matters.

“e98” means the Department of Labor’s approved elec-
tronic application (http.//www.wdol.gov), whereby a contract-
ing officer submits pertinent information to the Department of
Labor and requests a Service Contract Labor Standards statute
wage determination directly from the Wage and Hour Divi-
sion.

“Service contract” means any Government contract, or
subcontract thereunder, the principal purpose of which is to
furnish services in the United States through the use of service
employees, except as exempted by 41 U.S.C. chapter 67, Ser-
vice Contract Labor Standards; see 22.1003-3 and 22.1003-4).
See 22.1003-5 and 29 CFR 4.130 for a partial list of services
covered by the Service Contract Labor Standards statute.

“Service employee” means any person engaged in the per-
formance of a service contract other than any person
employed in a bona fide executive, administrative, or profes-
sional capacity, as those terms are defined in 29 CFR part 541.
The term “service employee” includes all such persons
regardless of any contractual relationship that may be alleged
to exist between a contractor or subcontractor and such per-
sons.

“Wage Determinations OnLine (WDOL)” means the Gov-
ernment Internet website for both Construction Wage Rate
Requirements statute and Service Contract Labor Standards
statute wage determinations available at http./www.wdol.gov.

Subpart 22.1—Basic Labor Policies

22.101 Labor relations.

22.101-1 General.

(a) Agencies shall maintain sound relations with industry
and labor to ensure (1) prompt receipt of information involv-
ing labor relations that may adversely affect the Government
acquisition process and (2) that the Government obtains
needed supplies and services without delay. All matters
regarding labor relations shall be handled in accordance with
agency procedures.

(b)(1) Agencies shall remain impartial concerning any dis-
pute between labor and contractor management and not
undertake the conciliation, mediation, or arbitration of a labor
dispute. To the extent practicable, agencies should ensure that
the parties to the dispute use all available methods for resolv-
ing the dispute, including the services of the National Labor
Relations Board, Federal Mediation and Conciliation Service,
the National Mediation Board and other appropriate Federal,
State, local, or private agencies.

(2) For use of project labor agreements, see subpart
22.5.

(c) Agencies should, when practicable, exchange informa-
tion concerning labor matters with other affected agencies to
ensure a uniform Government approach concerning a partic-
ular plant or labor-management dispute.

(d) Agencies should take other actions concerning labor
relations problems to the extent consistent with their acquisi-
tion responsibilities. For example, agencies should—

(1) Notify the agency responsible for conciliation,
mediation, arbitration, or other related action of the existence
of any labor dispute affecting or threatening to affect agency
acquisition programs;

(2) Furnish to the parties to a dispute factual information
pertinent to the dispute’s potential or actual adverse impact on
these programs, to the extent consistent with security regula-
tions; and

(3) Seek a voluntary agreement between management
and labor, notwithstanding the continuance of the dispute, to
permit uninterrupted acquisition of supplies and services.
This shall only be done, however, if the attempt to obtain vol-
untary agreement does not involve the agency in the merits of
the dispute and only after consultation with the agency
responsible for conciliation, mediation, arbitration, or other
related action.

() The head of the contracting activity may designate pro-
grams or requirements for which it is necessary that contrac-
tors be required to notify the Government of actual or
potential labor disputes that are delaying or threaten to delay
the timely contract performance (see 22.103-5(a)).

22.1-1
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22.101-2 Contract pricing and administration.

(a) Contractor labor policies and compensation practices,
whether or not included in labor-management agreements, are
not acceptable bases for allowing costs in cost-reimbursement
contracts or for recognition of costs in pricing fixed-price con-
tracts if they result in unreasonable costs to the Government.
For a discussion of allowable costs resulting from labor-man-
agement agreements, see 31.205-6(b).

(b) Labor disputes may cause work stoppages that delay
the performance of Government contracts. Contracting offi-
cers shall impress upon contractors that each contractor shall
be held accountable for reasonably avoidable delays. Standard
contract clauses dealing with default, excusable delays, etc.,
do not relieve contractors or subcontractors from the respon-
sibility for delays that are within the contractors’ or their sub-
contractors’ control. A delay caused by a strike that the
contractor or subcontractor could not reasonably prevent can
be excused; however, it cannot be excused beyond the point
at which a reasonably diligent contractor or subcontractor
could have acted to end the strike by actions such as—

(1) Filing a charge with the National Labor Relations
Board to permit the Board to seek injunctive relief in court;

(2) Using other available Government procedures; and

(3) Using private boards or organizations to settle
disputes.

(c) Strikes normally result in changing patterns of cost
incurrence and therefore may have an impact on the allow-
ability of costs for cost-reimbursement contracts or for recog-
nition of costs in pricing fixed-price contracts. Certain costs
may increase because of strikes; e.g., guard services and attor-
ney’s fees. Other costs incurred during a strike may not fluc-
tuate (e.g., “fixed costs” such as rent and depreciation), but
because of reduced production, their proportion of the unit
cost of items produced increases. All costs incurred during
strikes shall be carefully examined to ensure recognition of
only those costs necessary for performing the contract in
accordance with the Government’s essential interest.

(d) If, during a labor dispute, the inspectors’ safety is not
endangered, the normal functions of inspection at the plant of
a Government contractor shall be continued without regard to
the existence of a labor dispute, strike, or picket line.

22.101-3 Reporting labor disputes.

The office administering the contract shall report, in accor-
dance with agency procedures, any potential or actual labor
disputes that may interfere with performing any contracts
under its cognizance. If a contract contains the clause at
52.222-1, Notice to the Government of Labor Disputes, the
contractor also must report any actual or potential dispute that
may delay contract performance.

22.1-2

22.101-4 Removal of items from contractors’ facilities
affected by work stoppages.

(a) Items shall be removed from contractors’ facilities
affected by work stoppages in accordance with agency proce-
dures. Agency procedures should allow for the following:

(1) Determine whether removal of items is in the Gov-
ernment’s interest. Normally the determining factor is the crit-
ical needs of an agency program.

(2) Attempt to arrange with the contractor and the union
representative involved their approval of the shipment of
urgently required items.

(3) Obtain appropriate approvals from within the
agency.

(4) Determine who will remove the items from the
plant(s) involved.

(b) Avoid the use or appearance of force and prevent inci-
dents that might detrimentally affect labor-management
relations.

(c) When two or more agencies’ requirements are or may
become involved in the removal of items, the contract admin-
istration office shall ensure that the necessary coordination is
accomplished.

22.102 Federal and State labor requirements.

22.102-1 Policy.

Agencies shall cooperate, and encourage contractors to
cooperate with Federal and State agencies responsible for
enforcing labor requirements such as—

(a) Safety;

(b) Health and sanitation;

(c) Maximum hours and minimum wages;

(d) Equal employment opportunity;

(e) Child and convict labor;

(f) Age discrimination;

(g) Disabled and Vietnam veteran employment;

(h) Employment of workers with disabilities; and

(i) Eligibility for employment under United States immi-
gration laws.

22.102-2 Administration and enforcement.
(a) Agencies shall cooperate with, and encourage contrac-

tors to use to the fullest extent practicable, the DOL Employ-
ment and Training Administration (DOLETA) at htp./
www.doleta.gov, and its affiliated local offices in meeting con-
tractors' labor requirements. These requirements may be to
staff new or expanding plant facilities, including requirements
for workers in all occupations and skills from local labor mar-
ket areas or through the Federal-State employment clearance
system.

(b) Local State employment offices are operated through-
out the United States, Puerto Rico, Guam, and the U.S. Virgin
Islands. In addition to providing recruitment assistance to
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contractors, cooperation with the local State Employment Ser-
vice offices will further the national program of maintaining
continuous assessment of manpower requirements and
resources on a national and local basis.

(c)(1) The U.S. Department of Labor (DOL) is responsible
for the administration and enforcement of the Occupational
Safety and Health Act. DOL’s Wage and Hour Division is
responsible for administration and enforcement of numerous
wage and hour statutes including—

(1) 40 U.S.C. chapter 31, subchapter IV, Wage Rate
Requirements (Construction) (see subpart 22.4);

(1) 40 U.S.C. chapter 37, Contract Work Hours and
Safety Standards (see subpart 22.3);

(iii) The Copeland Act (18 U.S.C. 874 and 40 U.S.C.
3145) (see 22.403-2);

(iv) 41 U.S.C. chapter 65, Contracts for Materials,
Supplies, Articles, and Equipment Exceeding $15,000 (see
subpart 22.6); and

(v) 41 U.S.C. chapter 67, Service Contract Labor
Standards (see subpart 22.10).

(2) Contracting officers should contact the Wage and
Hour Division’s regional offices when required by the sub-
parts relating to these statutes unless otherwise specified.
Addresses for these offices may be found at 29 CFR 1, Appen-
dix B.

(3) DOL’s administration and enforcement authorities
under the statutes and under the Executive orders imple-
mented in this part do not limit the authority of contracting
officers to administer and enforce the terms and conditions of
agency contracts. However, DOL has regulatory authority to
require contracting agencies to change contract terms to
include missing contract clauses or wage determinations that
are required by the FAR, or to withhold contract amounts (see,
e.g.,22.1015,22.1022).

Note to paragraph (c)(3): By a court order issued on
October 24, 2016, this paragraph (c)(3) is enjoined indefi-
nitely as of the date of the order. The enjoined paragraph will
become effective immediately if the court terminates the
injunction. At that time, GSA, DoD and NASA will publish a
document in the Federal Register advising the public of the
termination of the injunction.

22.103 Overtime.

22.103-1 Definition.

“Normal workweek,” as used in this subpart, means, gen-
erally, a workweek of 40 hours. Outside the United States and
its outlying areas, a workweek longer than 40 hours is consid-
ered normal if—

(1) The workweek does not exceed the norm for the
area, as determined by local custom, tradition, or law; and

(2) The hours worked in excess of 40 in the workweek
are not compensated at a premium rate of pay.

22.103-2 Policy.

Contractors shall perform all contracts, so far as practica-
ble, without using overtime, particularly as a regular employ-
ment practice, except when lower overall costs to the
Government will result or when it is necessary to meet urgent
program needs. Any approved overtime, extra-pay shifts, and
multishifts should be scheduled to achieve these objectives.

22.103-3 Procedures.

(a) Solicitations normally shall not specify delivery or per-
formance schedules that may require overtime at Government
expense.

(b) In negotiating contracts, contracting officers should,
consistent with the Government’s needs, attempt to—

(1) Ascertain the extent that offers are based on the pay-
ment of overtime and shift premiums; and

(2) Negotiate contract prices or estimated costs without
these premiums or obtain the requirement from other sources.

(c) When it becomes apparent during negotiations of appli-
cable contracts (see 22.103-5(b)) that overtime will be
required in contract performance, the contracting officer shall
secure from the contractor a request for all overtime to be used
during the life of the contract, to the extent that the overtime
can be estimated with reasonable certainty. The contractor’s
request shall contain the information required by
paragraph (b) of the clause at 52.222-2, Payment for Overtime
Premiums.

22.103-4 Approvals.

(a) The contracting officer shall review the contractor’s
request for overtime. Approval of the use of overtime may be
granted by an agency approving official after determining in
writing that overtime is necessary to—

(1) Meet essential delivery or performance schedules;

(2) Make up for delays beyond the control and without
the fault or negligence of the contractor; or

(3) Eliminate foreseeable extended production bottle-
necks that cannot be eliminated in any other way.

(b) Approval by the designated official of use and total dol-
lar amount of overtime is required before inclusion of an
amount in paragraph (a) of the clause at 52.222-2, Payment
for Overtime Premiums.

(c) Contracting officer approval of payment of overtime
premiums is required for time-and-materials and labor-hour
contracts (see paragraph (a)(8) of the clause at 52.232-7, Pay-
ments Under Time-and-Materials and Labor-Hour Contracts).

(d) No approvals are required for paying overtime premi-
ums under other types of contracts.

(e) Approvals by the agency approving official (see
22.103-4(a)) may be for an individual contract, project, pro-
gram, plant, division, or company, as practical.

(f) During contract performance, contractor requests for
overtime exceeding the amount authorized by paragraph (a)
of the clause at 52.222-2, Payment for Overtime Premiums,
shall be submitted as stated in paragraph (b) of the clause to

22.1-3
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the office administering the contract. That office will review
the request and if it approves, send the request to the contract-
ing officer. If the contracting officer determines that the
requested overtime should be approved in whole or in part, the
contracting officer shall request the approval of the agency’s
designated approving official and modify paragraph (a) of the
clause to reflect any approval.

(g) Overtime premiums at Government expense should not
be approved when the contractor is already obligated, without
the right to additional compensation, to meet the required
delivery date.

(h) When the use of overtime is authorized under a con-
tract, the office administering the contract and the auditor
should periodically review the use of overtime to ensure that
it is allowable in accordance with the criteria in part 31. Only
overtime premiums for work in those departments, sections,
etc., of the contractor’s plant that have been individually eval-
uated and the necessity for overtime confirmed shall be con-
sidered for approval.

(i) Approvals for using overtime shall ordinarily be pro-
spective, but, if justified by emergency circumstances,
approvals may be retroactive.

22.103-5 Contract clauses.

(a) The contracting officer shall insert the clause at
52.222-1, Notice to the Government of Labor Disputes, in
solicitations and contracts that involve programs or require-
ments that have been designated under 22.101-1(e).

(b) The contracting officer shall include the clause at
52.222-2, Payment for Overtime Premiums, in solicitations
and contracts when a cost-reimbursement contract is contem-
plated and the contract amount is expected to exceed the sim-
plified acquisition threshold; unless—

(1) A cost-reimbursement contract for operation of ves-
sels is contemplated; or

(2) A cost-plus- incentive-fee contract that will provide
a swing from the target fee of at least plus or minus 3 percent
and a contractor’s share of at least 10 percent is contemplated.

22.1-4

22.104 Agency labor advisors.

(a) Appointment of agency labor advisors. Agencies may
designate or appoint labor advisors, according to agency pro-
cedures.

(b) Duties. Agency labor advisors are generally responsi-
ble for the following duties:

(1) Interfacing with DOL, agency labor compliance
advisors (ALCAs) (as defined at 22.2002), outside agencies,
contractors, and other parties in matters concerning interpre-
tation, guidance, and enforcement of labor statutes, Executive
orders, and implementing regulations applicable to agency
contracts.

Note to paragraph (b)(1): By a court order issued on
October 24, 2016, the words “agency labor compliance advi-
sors (ALCAs) (as defined at 22.2002)” in this paragraph
(b)(1) are enjoined indefinitely as of the date of the order. The
enjoined words will become effective immediately if the court
terminates the injunction. At that time, GSA, DoD and NASA
will publish a document in the Federal Register advising the
public of the termination of the injunction.

(2) Providing advice and guidance to the contracting
agency regarding application of labor statutes, Executive
orders, and implementing regulations in agency contracts.

(3) Serving as labor subject matter experts on all issues
specific to part 22 and its prescribed contract clauses and pro-
visions.

(c) Agency labor advisors are listed at www.wdol.gov/
ala.aspx.

(d) For information about ALCAs, who provide support
regarding Executive Order 13673, Fair Pay and Safe Work-
places, see subpart 22.20.

Note to paragraph (d): By a court order issued on Octo-
ber 24, 2016, this paragraph (d) is enjoined indefinitely as of
the date of the order. The enjoined paragraph will become
effective immediately if the court terminates the injunction.
At that time, GSA, DoD and NASA will publish a document
in the Federal Register advising the public of the termination
of the injunction.
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22.2002

Subpart 22.20—Fair Pay and Safe
Workplaces

22.2000 Scope of subpart.

This subpart prescribes policies and procedures to imple-
ment Executive Order (E.O.) 13673, Fair Pay and Safe Work-
places, dated July 31, 2014.

Note to 22.2000: By a court order issued on October 24,
2016, this section is enjoined indefinitely as of the date of the
order. The enjoined section will become effective immedi-
ately if the court terminates the injunction. At that time, GSA,
DoD and NASA will publish a document in the Federal Reg-
ister advising the public of the termination of the injunction.

22.2001 [Reserved]

22.2002 Definitions.

As used in this subpart—

“Administrative merits determination” means certain
notices or findings of labor law violations issued by an
enforcement agency following an investigation. An adminis-
trative merits determination may be final or be subject to
appeal or further review. To determine whether a particular
notice or finding is covered by this definition, it is necessary
to consult section II.B. in the DOL Guidance.

“Agency labor compliance advisor (ALCA)” means the
senior official designated in accordance with E.O. 13673.
ALCAs are listed at www.dol.gov/fairpayandsafeworkplaces.

“Arbitral award or decision” means an arbitrator or arbitral
panel determination that a labor law violation occurred, or that
enjoined or restrained a violation of labor law. It includes an
award or decision that is not final or is subject to being con-
firmed, modified, or vacated by a court, and includes an award
or decision resulting from private or confidential proceedings.
To determine whether a particular award or decision is cov-
ered by this definition, it is necessary to consult section II.B.
in the DOL Guidance.

“Civil judgment” means any judgment or order entered by
any Federal or State court in which the court determined that
a labor law violation occurred, or enjoined or restrained a vio-
lation of labor law. It includes a judgment or order that is not
final or is subject to appeal. To determine whether a particular
judgment or order is covered by this definition, it is necessary
to consult section I1.B. in the DOL Guidance.

“DOL Guidance” means the Department of Labor (DOL)
Guidance entitled: “Guidance for Executive Order 13673,
'Fair Pay and Safe Workplaces’.” The DOL Guidance was ini-
tially published in the Federal Register on August 25, 2016,
and significant revisions will be published for public com-
ment in the Federal Register. The DOL Guidance and subse-
quent versions can be obtained from www.dol.gov/
fairpayandsafeworkplaces.

“Enforcement agency” means any agency granted author-
ity to enforce the Federal labor laws. It includes the enforce-
ment components of DOL (Wage and Hour Division, Office
of Federal Contract Compliance Programs, and Occupational
Safety and Health Administration), the Equal Employment
Opportunity Commission, the Occupational Safety and
Health Review Commission, and the National Labor Rela-
tions Board. It also means a State agency designated to admin-
ister an OSHA-approved State Plan, but only to the extent that
the State agency is acting in its capacity as administrator of
such plan. It does not include other Federal agencies which,
in their capacity as contracting agencies, conduct investiga-
tions of potential labor law violations. The enforcement agen-
cies associated with each labor law under E.O. 13673 are—

(1) Department of Labor Wage and Hour Division
(WHD) for—
(1) The Fair Labor Standards Act;
(i1) The Migrant and Seasonal Agricultural Worker
Protection Act;
(ii1) 40 U.S.C. chapter 31, subchapter IV, formerly
known as the Davis-Bacon Act;
(iv) 41 U.S.C. chapter 67, formerly known as the
Service Contract Act;
(v) The Family and Medical Leave Act; and
(vi) E.O. 13658 of February 12, 2014 (Establishing
a Minimum Wage for Contractors);
(2) Department of Labor Occupational Safety and
Health Administration (OSHA) for—
(1) The Occupational Safety and Health Act of 1970;

and
(il)) OSHA-approved State Plans;
(3) Department of Labor Office of Federal Contract
Compliance Programs (OFCCP) for—
(1) Section 503 of the Rehabilitation Act of 1973;
(i1) The Vietnam Era Veterans’ Readjustment Assis-
tance Act of 1972 and the Vietnam Era Veterans’ Readjust-
ment Assistance Act of 1974; and
(ii1) E.O. 11246 of September 24, 1965 (Equal
Employment Opportunity);
(4) National Labor Relations Board (NLRB) for the
National Labor Relations Act; and
(5) Equal Employment Opportunity Commission
(EEOC) for—
(1) Title VII of the Civil Rights Act of 1964;
(i1) The Americans with Disabilities Act of 1990;
(ii1) The Age Discrimination in Employment Act of
1967; and
(iv) Section 6(d) of the Fair Labor Standards Act
(Equal Pay Act).

“Labor compliance agreement” means an agreement
entered into between a contractor or subcontractor and an
enforcement agency to address appropriate remedial mea-
sures, compliance assistance, steps to resolve issues to

22.20-1
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increase compliance with the labor laws, or other related mat-
ters.

“Labor laws” means the following labor laws and E.O.s:

(1) The Fair Labor Standards Act.

(2) The Occupational Safety and Health Act (OSHA) of
1970.

(3) The Migrant and Seasonal Agricultural Worker Pro-
tection Act.

(4) The National Labor Relations Act.

(5) 40 U.S.C. chapter 31, subchapter IV, formerly
known as the Davis-Bacon Act.

(6)41 U.S.C. chapter 67, formerly known as the Service
Contract Act.

(7) E.O. 11246 of September 24, 1965 (Equal Employ-
ment Opportunity).

(8) Section 503 of the Rehabilitation Act of 1973.

(9) The Vietnam Era Veterans’ Readjustment Assis-
tance Act of 1972 and the Vietnam Era Veterans’ Readjust-
ment Assistance Act of 1974.

(10) The Family and Medical Leave Act.

(11) Title VII of the Civil Rights Act of 1964.

(12) The Americans with Disabilities Act of 1990.

(13) The Age Discrimination in Employment Act of
1967.

(14) E.O. 13658 of February 12, 2014 (Establishing a
Minimum Wage for Contractors).

(15) Equivalent State laws as defined in the DOL Guid-
ance. (The only equivalent State laws implemented in the FAR
are OSHA-approved State Plans, which can be found at
www.osha.gov/dcsp/osp/approved state plans.html.)

“Labor law decision” means an administrative merits
determination, arbitral award or decision, or civil judgment,
which resulted from a violation of one or more of the laws
listed in the definition of “labor laws”.

“Pervasive violations,” in the context of E.O. 13673, Fair
Pay and Safe Workplaces, means labor law violations that
bear on the assessment of a contractor’s integrity and business
ethics because they reflect a basic disregard by the contractor
for the labor laws, as demonstrated by a pattern of serious and/
or willful violations, continuing violations, or numerous vio-
lations. To determine whether violations are pervasive it is
necessary to consult the DOL Guidance section I11.A.4. and
associated Appendix D.

“Repeated violation,” in the context of E.O. 13673, Fair
Pay and Safe Workplaces, means a labor law violation that
bears on the assessment of a contractor’s integrity and busi-
ness ethics because the contractor had one or more additional
labor law violations of the same or a substantially similar
requirement within the prior 3 years. To determine whether a
particular violation(s) is repeated it is necessary to consult the
DOL Guidance section III.A.2. and associated Appendix B.

“Serious violation,” in the context of E.O. 13673, Fair Pay
and Safe Workplaces, means a labor law violation that bears
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on the assessment of a contractor’s integrity and business eth-
ics because of the number of employees affected; the degree
of risk imposed, or actual harm done by the violation; the
amount of damages incurred or fines or penalties assessed;
and/or other similar criteria. To determine whether a particular
violation(s) is serious it is necessary to consult the DOL Guid-
ance section III.A.1. and associated Appendix A.

“Willful violation,” in the context of E.O. 13673, Fair Pay
and Safe Workplaces, means a labor law violation that bears
on the assessment of a contractor’s integrity and business eth-
ics because the contractor acted with knowledge of, reckless
disregard for, or plain indifference to the matter of whether its
conduct was prohibited by one or more requirements of labor
laws. To determine whether a particular violation(s) is willful
it is necessary to consult the DOL Guidance section I11.A.3.
and associated Appendix C.

Note to 22.2002: By a court order issued on October 24,
2016, this section is enjoined indefinitely as of the date of the
order. The enjoined section will become effective immedi-
ately if the court terminates the injunction. At that time, GSA,
DoD and NASA will publish a document in the Federal Reg-
ister advising the public of the termination of the injunction.

22.2003 Policy.

It is the policy of the Federal Government to promote econ-
omy and efficiency in procurement by awarding contracts to
contractors that promote safe, healthy, fair, and effective
workplaces through compliance with labor laws, and by pro-
moting opportunities for contractors to do the same when
awarding subcontracts. Contractors and subcontractors that
consistently adhere to labor laws are more likely to have
workplace practices that enhance productivity and increase
the likelihood of timely, predictable, and satisfactory delivery
of goods and services. This policy is supported by E.O. 13673,
Fair Pay and Safe Workplaces.

Note to 22.2003: By a court order issued on October 24,
2016, this section is enjoined indefinitely as of the date of the
order. The enjoined section will become effective immedi-
ately if the court terminates the injunction. At that time, GSA,
DoD and NASA will publish a document in the Federal Reg-
ister advising the public of the termination of the injunction.

22.2004 Compliance with labor laws.

22.2004-1 General.

(a) Contracts. An offeror on a solicitation estimated to
exceed $500,000 must represent whether, in the past three
years, any labor law decision(s), as defined at 22.2002, was
rendered against it. If an offeror represents that a decision(s)
was rendered against it, and if the contracting officer has ini-
tiated a responsibility determination, the contracting officer
will require the offeror to submit information on the labor law
decision(s) and afford the offeror an opportunity to provide
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such additional information as the prospective contractor
deems necessary to demonstrate its responsibility including
mitigating factors and remedial measures such as contractor
actions taken to address the violations, labor compliance
agreements, and other steps taken to achieve compliance with
labor laws. The contractor must update the information semi-
annually in the System for Award Management (SAM). For
further information, including about phase-ins, see the provi-
sions and clauses prescribed at 22.2007(a) and (c).

(b) Subcontracts. Contractors are required to direct their
prospective subcontractors to submit labor law decision infor-
mation to DOL. Prospective subcontractors will also be
afforded an opportunity to provide information to DOL on
mitigating factors and remedial measures, such as subcontrac-
tor actions taken to address the violations, labor compliance
agreements, and other steps taken to achieve compliance with
labor laws. Contractors will consider DOL analysis and
advice as they make responsibility determinations on their
prospective subcontractors for subcontracts at any tier esti-
mated to exceed $500,000, except for subcontracts for com-
mercially available off-the-shelf items. Subcontractors must
update the information semiannually. For further information,
including about phase-ins, see the provision and clauses pre-
scribed at 22.2007(b) and (c).

(¢) ALCA assistance. The ALCA is responsible for accom-
plishing the specified objectives of the E.O., which include a
number of overarching management functions. In addition,
the ALCA provides support to the procurement process by—

(1) Encouraging prospective contractors and subcon-
tractors that have labor law violations that may be serious,
repeated, willful, and/or pervasive to work with enforcement
agencies to discuss and address the labor law violations as
soon as practicable;

(2) Providing input to the individual responsible for pre-
paring and documenting past performance evaluations in
Contractor Performance Assessment Reporting System
(CPARS) (see 42.1502(j) and 42.1503) so that labor compli-
ance may be considered during source selection;

(3) Providing written analysis and advice to the con-
tracting officer for consideration in the responsibility determi-
nation and during contract performance (see 22.2004-2(b) and
22.2004-3(b)). The analysis requires obtaining labor law deci-
sion documents and, using DOL Guidance, assessing the labor
law violations and information on mitigating factors and
remedial measures, such as contractor actions taken to address
the violations, labor compliance agreements, and other steps
taken to achieve compliance with labor laws;

(4) Notifying, if appropriate, the agency suspending and
debarring official, in accordance with agency procedures (see
9.406-3(a) and 9.407-3(a)), or advising that the contracting
officer provide such notification;

(5) Monitoring SAM and FAPIIS for new and updated
contractor disclosures of labor law decision information; and

(6) Making a notation in FAPIIS when the ALCA learns
that a contractor has entered into a labor compliance agree-
ment.

Note to 22.2004-1: By a court order issued on October 24,
2016, this section is enjoined indefinitely as of the date of the
order. The enjoined section will become effective immedi-
ately if the court terminates the injunction. At that time, GSA,
DoD and NASA will publish a document in the Federal Reg-
ister advising the public of the termination of the injunction.

22.2004-2 Preaward assessment of an offeror’s labor law
violations.

(a) General. Before awarding a contract in excess of
$500,000, the contracting officer shall—

(1) Consider relevant past performance information
regarding compliance with labor laws when past performance
is an evaluation factor; and

(2) Consider information concerning labor law viola-
tions when determining whether a prospective contractor is
responsible and has a satisfactory record of integrity and busi-
ness ethics.

(b) Assessment of labor law violation information during
responsibility determination. When the contracting officer
initiates a responsibility determination (see subpart 9.1) and a
prospective contractor has provided an affirmative response
to the representation at paragraph (c)(2) of the provision at
52.222-57, Representation Regarding Compliance with Labor
Laws (Executive Order 13673), or its equivalent for commer-
cial items at 52.212-3(s)(2)(ii)-

(1) The contracting officer shall request that the pro-
spective contractor—

(1) Disclose in SAM at www.sam.gov for each labor
law decision, the following information, which will be pub-
licly available in FAPIIS:

(A) The labor law violated.

(B) The case number, inspection number, charge
number, docket number, or other unique identification num-
ber.

(C) The date rendered.

(D) The name of the court, arbitrator(s), agency,
board, or commission rendering the determination or deci-
sion;

(i1) Provide such additional information, in SAM, as
the prospective contractor deems necessary to demonstrate its
responsibility, including mitigating factors and remedial mea-
sures such as actions taken to address the violations, labor
compliance agreements, and other steps taken to achieve com-
pliance with labor laws. Prospective contractors may provide
explanatory text and upload documents in SAM. This infor-
mation will not be made public unless the contractor deter-
mines that it wants the information to be made public; and

(iii) Provide the information in paragraphs (b)(1)(i)
and (ii) of this section to the contracting officer if the prospec-
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tive contractor meets an exception to SAM registration (see
4.1102(a));

(2) The contracting officer shall—

(1) Request that the ALCA provide written analysis
and advice, as described in paragraph (b)(3) of this section,
within three business days of the request, or another time
period determined by the contracting officer;

(i) Furnish to the ALCA all relevant information
provided to the contracting officer by the prospective contrac-
tor; and

(iii) Request that the ALCA obtain copies of the
administrative merits determination(s), arbitral award(s) or
decision(s), or civil judgment(s), as necessary to support the
ALCA’s analysis and advice, and for each analysis that indi-
cates an unsatisfactory record of labor law compliance. (The
ALCA will notify the contracting officer if the ALCA is
unable to obtain any of the necessary document(s); the con-
tracting officer shall request that the prospective contractor
provide the necessary documentation).

(3) The ALCA’s advice to the contracting officer will
include one of the following recommendations about the pro-
spective contractor’s record of labor law compliance in order
to inform the contracting officer’s assessment of the prospec-
tive contractor’s integrity and business ethics. The prospec-
tive contractor's record of labor law compliance, including
mitigating factors and remedial measures—

(1) Supports a finding, by the contracting officer, of
a satisfactory record of integrity and business ethics;

(i1) Supports a finding, by the contracting officer, of
a satisfactory record of integrity and business ethics, but the
prospective contractor needs to commit, after award, to nego-
tiating a labor compliance agreement or another acceptable
remedial action;

(iii) Could support a finding, by the contracting offi-
cer, of a satisfactory record of integrity and business ethics,
only if the prospective contractor commits, prior to award, to
negotiating a labor compliance agreement or another accept-
able remedial action;

(iv) Could support a finding, by the contracting offi-
cer, of a satisfactory record of integrity and business ethics,
only if the prospective contractor enters, prior to award, into
a labor compliance agreement; or

(v) Does not support a finding, by the contracting
officer, of a satisfactory record of integrity and business eth-
ics, and the agency suspending and debarring official should
be notified in accordance with agency procedures;

(4) The ALCA will provide written analysis and advice,
using the DOL Guidance, to support the recommendation
made in paragraph (b)(3) of this section and for the contract-
ing officer to consider in determining the prospective contrac-
tor's responsibility. The analysis and advice shall include the
following information:
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(1) Whether any labor law violations should be con-
sidered serious, repeated, willful, and/or pervasive.

(i1) The number and nature of labor law violations
(depending on the nature of the labor law violation, in most
cases, a single labor law violation may not necessarily give
rise to a determination of lack of responsibility).

(iii) Whether there are any mitigating factors.

(iv) Whether the prospective contractor has initiated
and implemented, in a timely manner—

(A) Its own remedial measures; and

(B) Other remedial measures entered into through
agreement with or as a result of the actions or orders of an
enforcement agency, court, or arbitrator.

(v) If the ALCA recommends pursuant to paragraphs
(b)(3)(iii) or (iv) of this section that the prospective contractor
commit to negotiate, or agree to enter into, a labor compliance
agreement prior to award, the rationale for such timing (e.g.,
(1) the prospective contractor has failed to take action or pro-
vide adequate justification for not negotiating when previ-
ously notified of the need for a labor compliance agreement,
or (2) the labor violation history demonstrates an unsatisfac-
tory record of integrity and business ethics unless an immedi-
ate commitment is made to negotiate a labor compliance
agreement).

(vi) If the ALCA’s recommendation is that the pro-
spective contractor's record of labor law compliance does not
support a finding, by the contracting officer, of a satisfactory
record of integrity and business ethics, the rationale for the
recommendation (e.g., (1) a labor compliance agreement can-
not be reasonably expected to improve future compliance, (2)
the prospective contractor has shown a basic disregard for
labor law including by failing to enter into a labor compliance
agreement after having been given reasonable time to do so,
or (3) the prospective contractor has breached an existing
labor compliance agreement).

(vii) Whether the ALCA supports notification to the
suspending and debarring official and whether the ALCA
intends to make such notification.

(viii) If the ALCA recommends a labor compliance
agreement pursuant to paragraphs (b)(3)(ii), (iii) or (iv) of this
section, the name of the enforcement agency or agencies that
would execute such agreement(s) with the prospective con-
tractor.

(ix) Any such additional information that the ALCA
finds to be relevant;

(5) The contracting officer shall—

(i) Consider the analysis and advice from the ALCA,
if provided in a timely manner, in determining prospective
contractors’ responsibility;

(i1) Place the ALCA’s written analysis, if provided, in
the contract file with an explanation of how it was considered
in the responsibility determination;
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(iii) Proceed with making a responsibility determi-
nation if a timely written analysis is not received from an
ALCA, using available information and business judgment;
and

(iv) Comply with 9.103(b) when making a determi-
nation that a prospective small business contractor is nonre-
sponsible and refer to the Small Business Administration for
a Certificate of Competency;

(6) Disclosure of labor law decision(s) does not auto-
matically render the prospective contractor nonresponsible.
The contracting officer shall consider the offeror for contract
award notwithstanding disclosure of one or more labor law
decision(s), unless the contracting officer determines, after
considering the analysis and advice from the ALCA on each
of the factors described in paragraph (b)(4) of this section, and
any other information considered by the contracting officer in
performing related responsibility duties under 9.104-5 and
9.104-6, that the offeror does not have a satisfactory record of
integrity and business ethics (e.g., the ALCA’s analysis of dis-
closed or otherwise known violations and lack of or insuffi-
cient remediation indicates a basic disregard for labor law).

(7) If the ALCA’s assessment indicates a labor compli-
ance agreement is warranted, the contracting officer shall pro-
vide written notification, prior to award, to the prospective
contractor that states that the prospective contractor’s disclo-
sures have been analyzed by the ALCA using DOL’s Guid-
ance, that the ALCA has determined that a labor compliance
agreement is warranted, and that identifies the name of the
enforcement agency or agencies with whom the prospective
contractor should confer regarding the negotiation of such
agreement or other such action as agreed upon between the
contractor and the enforcement agency or agencies.

(1) If the ALCA’s recommendation is that the pro-
spective contractor needs to commit, after award, to negotiat-
ing a labor compliance agreement or another acceptable
remedial action (paragraph (b)(3)(ii) of this section), the noti-
fication shall indicate that—

(A) The prospective contractor is to provide a
written response to the contracting officer and that the
response is not required prior to contract award. The response
is due in a time specified by the contracting officer. (The con-
tracting officer shall specify a response time that the contract-
ing officer determines is reasonable for the circumstances.);

(B) The contractor’s response will be considered
by the contracting officer in determining if application of a
postaward contract remedy is appropriate. The prospective
contractor’s commitment to negotiate in a reasonable period
of time will be assessed by the ALCA during contract perfor-
mance (see 22.2004-3(b));

(C) The response shall either—

(1) Confirm the prospective contractor’s intent
to negotiate, in good faith within a reasonable period of time,
a labor compliance agreement, or take other remedial action

agreed upon between the contractor and the enforcement
agency or agencies identified by the contracting officer, or

(2) Explain why the prospective contractor
does not intend to negotiate a labor compliance agreement, or
take other remedial action agreed upon between the contractor
and the enforcement agency or agencies identified by the con-
tracting officer; and

(D) The prospective contractor’s failure to enter
into a labor compliance agreement or take other remedial
action agreed upon between the contractor and the enforce-
ment agency or agencies within six months of contract award,
absent explanation that the contracting officer considers to be
adequate to justify the lack of agreement—

(1) Will be considered prior to the exercise of
a contract option;

(2) May result in the application of a contract
remedy; and

(3) Will be considered in any subsequent
responsibility determination where the labor law decision on
the unremediated violation falls within the disclosure period
for that solicitation;

(i1) If the ALCA’s recommendation is that the pro-
spective contractor commit, prior to award, to negotiating a
labor compliance agreement or another acceptable remedial
action (paragraph (b)(3)(iii) of this section), use the proce-
dures in paragraph (b)(7)(i) but substitute the following for
paragraph (b)(7)(1)(A) and (B):

“(A) The prospective contractor is to provide a
written response to the contracting officer and that the
response is required prior to contract award. The response is
due in a time specified by the contracting officer. (The con-
tracting officer shall specify a response time that the contract-
ing officer determines is reasonable for the circumstances.);

(B) The contractor’s response will be considered
by the contracting officer in determining responsibility.”

(iii) If the ALCA’s recommendation is that the pro-
spective contractor enter, prior to award, into a labor compli-
ance agreement (paragraph (b)(3)(iv) of this section), the
notification shall state that the prospective contractor shall
enter into a labor compliance agreement before contract
award;

(8) The contracting officer shall notify the ALCA-—

(i) Of the date notice was provided to the prospective
contractor; and

(i1) If the prospective contractor fails to respond by
the stated deadline or indicates that it does not intend to nego-
tiate a labor compliance agreement; and

(9) If the prospective contractor enters into a labor com-
pliance agreement, the entry shall be noted in FAPIIS by the
ALCA.

(c)(1) The contracting officer may rely on an offeror’s neg-
ative response to the representation at paragraph (c)(1) of the
provision at 52.222-57, Representation Regarding Compli-
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ance with Labor Laws (Executive Order 13673), or its equiv-
alent for commercial items at 52.212-3(s)(2)(i) unless the
contracting officer has reason to question the representation
(e.g., the ALCA has brought covered labor law decisions to
the attention of the contracting officer).

(2) If the contracting officer has reason to question the
representation, the contracting officer shall provide the pro-
spective contractor an opportunity to correct its representation
or provide the contracting officer an explanation as to why the
negative representation is correct.

Note to 22.2004-2: By a court order issued on October 24,
2016, this section is enjoined indefinitely as of the date of the
order. The enjoined section will become effective immedi-
ately if the court terminates the injunction. At that time, GSA,
DoD and NASA will publish a document in the Federal Reg-
ister advising the public of the termination of the injunction.

22.2004-3 Postaward assessment of a prime contractor’s
labor law violations.

(a) Contractor duty to update. (1) If there are new labor
law decisions or updates to previously disclosed labor law
decisions, the contractor is required to disclose this informa-
tion in SAM at www.sam.gov, semiannually, pursuant to the
clause at 52.222-59, Compliance with Labor Laws (Executive
Order 13673).

(2) The contractor has flexibility in establishing the date
for the semiannual update. The contractor may use the six-
month anniversary date of contract award, or may choose a
different date before that six-month anniversary date. In either
case, the contractor must continue to update its disclosures
semiannually.

(3) Registrations in SAM are required to be maintained
current, accurate, and complete (see 52.204-13, System for
Award Management Maintenance). If the SAM registration
date is less than six months old, this will be evidence that the
required representation and disclosure information is updated
and the requirement is met.

(b) Assessment of labor law violation information during
contract performance. (1) The ALCA monitors SAM and
FAPIIS for new and updated labor law decision information
pursuant to paragraph (a) of this section. If the ALCA is
unable to obtain any needed relevant documents, the ALCA
may request that the contracting officer obtain the documents
from the contractor and provide them to the ALCA. If the con-
tractor had previously agreed to enter into a labor compliance
agreement, the ALCA verifies, consulting with DOL as
needed, whether the contractor is making progress toward, or
has entered into and is complying with a labor compliance
agreement. The ALCA also considers labor law decision
information received from sources other than SAM and
FAPIIS. If this information indicates that further consider-
ation or action may be warranted, the ALCA notifies the con-
tracting officer in accordance with agency procedures.
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(2) If the contracting officer was notified pursuant to
paragraph (b)(1) of this section, the contracting officer shall
request the contractor submit in SAM any additional informa-
tion the contractor may wish to provide for the contracting
officer's consideration, e.g., remedial measures and mitigating
factors or explanations for delays in entering into or for not
complying with a labor compliance agreement. Contractors
may provide explanatory text and upload documents in SAM.
This information will not be made public unless the contractor
determines that it wants the information to be made public.

(3) The ALCA will provide written analysis and advice,
using the DOL Guidance, for the contracting officer to con-
sider in determining whether a contract remedy is warranted.
The analysis and advice shall include the following informa-
tion:

(1) Whether any labor law violations should be con-
sidered serious, repeated, willful, and/or pervasive.

(i1)) The number and nature of labor law violations
(depending on the nature of the labor law violation, in most
cases, a single labor law violation may not necessarily warrant
action).

(ii1) Whether there are any mitigating factors.

(iv) Whether the contractor has initiated and imple-
mented, in a timely manner—

(A) Its own remedial measures; and/or

(B) Other remedial measures entered into through
agreement with, or as a result of, the actions or orders of an
enforcement agency, court, or arbitrator.

(v) Whether a labor compliance agreement or other
remedial measure is—

(A) Warranted and the enforcement agency or
agencies that would execute such agreement with the contrac-
tor;

(B) Under negotiation between the contractor and
the enforcement agency;

(C) Established, and whether it is being adhered
to; or

(D) Not being negotiated or has not been estab-
lished, even though the contractor was notified that one had
been recommended, and the contractor's rationale for not
doing so.

(vi) Whether the absence of a labor compliance
agreement or other remedial measure, or noncompliance with
a labor compliance agreement, demonstrates a pattern of con-
duct or practice that reflects disregard for the recommendation
of an enforcement agency.

(vii) Whether the labor law violation(s) merit con-
sideration by the agency suspending and debarring official
and whether the ALCA will make such a referral.

(viii) Any such additional information that the
ALCA finds to be relevant.

(4) The contracting officer shall—
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(1) Determine appropriate action, using the analysis
and advice from the ALCA. Appropriate action may include—
(A) Continue the contract and take no remedial
action; or
(B) Exercise a contract remedy, which may
include one or more of the following:

(1)(i) Provide written notification to the con-
tractor that a labor compliance agreement is warranted, using
the procedures in 22.2004-2(b)(7) introductory paragraph and
(b)(7)(1), appropriately modifying the content of the notifica-
tion to the particular postaward circumstances (e.g., change
the time in paragraph 2004-2(b)(7)(1)(D) to “within six
months of the notice”); and

(ii) Notify the ALCA of the date the notice
was provided to the contractor; and notify the ALCA if the
contractor fails to respond by the stated deadline or indicates
that it does not intend to negotiate a labor compliance agree-
ment.

(2) Elect not to exercise an option (see
17.207(c)(8)).

(3) Terminate the contract in accordance with
the procedures set forth in part 49 or 12.403.

(4) In accordance with agency procedures (see
9.406-3(a) and 9.407-3(a)), notify the agency suspending and
debarring official if the labor law violation(s) merit consider-
ation; and

(i1) Place any ALCA written analysis in the contract

file with an explanation of how it was considered.
(5) If the contractor enters into a labor compliance
agreement, the entry shall be noted in FAPIIS by the ALCA.
Note to 22.2004-3: By a court order issued on October 24,
2016, this section is enjoined indefinitely as of the date of the
order. The enjoined section will become effective immedi-
ately if the court terminates the injunction. At that time, GSA,
DoD and NASA will publish a document in the Federal Reg-
ister advising the public of the termination of the injunction.

22.2004-4 Contractor preaward and postaward
assessment of a subcontractor’s labor law violations.
(a) The provision at 52.222-58, Subcontractor Responsi-

bility Matters Regarding Compliance with Labor Laws (Exec-
utive Order 13673), and the clause at 52.222-59, Compliance
with Labor Laws (Executive Order 13673), have require-
ments for preaward subcontractor labor law decision disclo-
sures and semiannual postaward updates during subcontract
performance, and assessments thereof. This requirement
applies to subcontracts at any tier estimated to exceed
$500,000, other than for commercially available off-the-shelf
items.

(b) If the contractor notifies the contracting officer of a
determination and rationale for proceeding with subcontract
award under 52.222-59(¢)(5), the contracting officer should
inform the ALCA.

Note to 22.2004-4: By a court order issued on October 24,
2016, this section is enjoined indefinitely as of the date of the
order. The enjoined section will become effective immedi-
ately if the court terminates the injunction. At that time, GSA,
DoD and NASA will publish a document in the Federal Reg-
ister advising the public of the termination of the injunction.

22.2005 Paycheck transparency.

E.O. 13673 requires contractors and subcontractors to pro-
vide, on contracts that exceed $500,000, and subcontracts that
exceed $500,000 other than for commercially available off-
the-shelf items—

(a) A wage statement document (e.g., a pay stub) in every
pay period to all individuals performing work under the con-
tract or subcontract, for which the contractor or subcontractor
is required to maintain wage records under the Fair Labor
Standards Act (FLSA), Wage Rate Requirements (Construc-
tion) statute, or Service Contract Labor Standards statute. The
clause at 52.222-60 Paycheck Transparency (Executive Order
13673) requires certain content to be provided in the wage
statement; and

(b) A notice document to all individuals performing work
under the contract or subcontract who are treated as indepen-
dent contractors informing them of that status (see
52.222-60). The notice document must be provided either—

(1) At the time the independent contractor relationship
with the individual is established; or

(2) Prior to the time that the individual begins to per-
form work on that Government contract or subcontract.

22.2006 Arbitration of contractor employee claims.

E.O. 13673 requires contractors, on contracts exceeding
$1,000,000, to agree that the decision to arbitrate claims aris-
ing under title VII of the Civil Rights Act of 1964 or any tort
related to or arising out of sexual assault or harassment, be
made only with the voluntary consent of employees or inde-
pendent contractors after such disputes arise, subject to cer-
tain exceptions. This flows down to subcontracts exceeding
$1,000,000 other than for the acquisition of commercial
items.

Note to 22.2006: By a court order issued on October 24,
2016, this section is enjoined indefinitely as of the date of the
order. The enjoined section will become effective immedi-
ately if the court terminates the injunction. At that time, GSA,
DoD and NASA will publish a document in the Federal Reg-
ister advising the public of the termination of the injunction.

22.2007 Solicitation provisions and contract clauses.

(a) The contracting officer shall insert the provision at
52.222-57, Representation Regarding Compliance with Labor
Laws (Executive Order 13673), in solicitations that contain
the clause at 52.222-59.

22.20-7
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Note to paragraph (a): By a court order issued on Octo-
ber 24, 2016, this paragraph (a) is enjoined indefinitely as of
the date of the order. The enjoined paragraph will become
effective immediately if the court terminates the injunction.
At that time, GSA, DoD and NASA will publish a document
in the Federal Register advising the public of the termination
of the injunction.

(b) For solicitations issued on or after October 25, 2017,
the contracting officer shall insert the provision at 52.222-58,
Subcontractor Responsibility Matters Regarding Compliance
with Labor Laws (Executive Order 13673), in solicitations
that contain the clause at 52.222-59.

Note to paragraph (b): By a court order issued on Octo-
ber 24, 2016, this paragraph (b) is enjoined indefinitely as of
the date of the order. The enjoined paragraph will become
effective immediately if the court terminates the injunction.
At that time, GSA, DoD and NASA will publish a document
in the Federal Register advising the public of the termination
of the injunction.

(c) The contracting officer shall insert the clause at
52.222-59, Compliance with Labor Laws (Executive Order
13673)—

(1) In solicitations with an estimated value of $50 mil-
lion or more, issued from October 25, 2016 through April 24,
2017, and resultant contracts; and

22.20-8

(2) In solicitations that are estimated to exceed
$500,000 issued after April 24, 2017 and resultant contracts.
Note to paragraph (c): By a court order issued on Octo-
ber 24, 2016, this paragraph (c) is enjoined indefinitely as of
the date of the order. The enjoined paragraph will become
effective immediately if the court terminates the injunction.
At that time, GSA, DoD and NASA will publish a document
in the Federal Register advising the public of the termination
of the injunction.

(d) The contracting officer shall, beginning on January 1,
2017 insert the clause at 52.222-60, Paycheck Transparency
(Executive Order 13673), in solicitations if the estimated
value exceeds $500,000 and resultant contracts.

(e) The contracting officer shall insert the clause at
52.222-61, Arbitration of Contractor Employee Claims
(Executive Order 13673), in solicitations if the estimated
value exceeds $1,000,000, other than those for commercial
items, and resultant contracts.

Note to paragraph (e): By a court order issued on Octo-
ber 24, 2016, this paragraph (e) is enjoined indefinitely as of
the date of the order. The enjoined paragraph will become
effective immediately if the court terminates the injunction.
At that time, GSA, DoD and NASA will publish a document
in the Federal Register advising the public of the termination
of the injunction.




SUBPART 42.15—CONTRACTOR PERFORMANCE INFORMATION

42.1502

Subpart 42.15—Contractor Performance
Information

42.1500 Scope of subpart.

This subpart provides policies and establishes responsibil-
ities for recording and maintaining contractor performance
information. This subpart does not apply to procedures used
by agencies in determining fees under award or incentive fee
contracts. See subpart 16.4. However, the fee amount paid to
contractors should be reflective of the contractor’s perfor-
mance and the past performance evaluation should closely
parallel and be consistent with the fee determinations.

42.1501 General.

(a) Past performance information (including the ratings
and supporting narratives) is relevant information, for future
source selection purposes, regarding a contractor’s actions
under previously awarded contracts or orders. It includes, for
example, the contractor’s record of—

(1) Conforming to requirements and to standards of
good workmanship;

(2) Forecasting and controlling costs;

(3) Adherence to schedules, including the administra-
tive aspects of performance;

(4) Reasonable and cooperative behavior and commit-
ment to customer satisfaction;

(5) Reporting into databases (see subpart 4.14, and
reporting requirements in the solicitation provisions and
clauses referenced in 9.104-7);

(6) Integrity and business ethics; and

(7) Business-like concern for the interest of the cus-
tomer.

(b) Agencies shall monitor their compliance with the past
performance evaluation requirements (see 42.1502), and use
the Contractor Performance Assessment Reporting System
(CPARS) and Past Performance Information Retrieval Sys-
tem (PPIRS) metric tools to measure the quality and timely
reporting of past performance information.

42.1502 Policy.

(a) General. Past performance evaluations shall be pre-
pared at least annually and at the time the work under a con-
tract or order is completed. Past performance evaluations are
required for contracts and orders as specified in paragraphs (b)
through (f) of this section, including contracts and orders per-
formed outside the United States. These evaluations are gen-
erally for the entity, division, or unit that performed the
contract or order. Past performance information shall be
entered into CPARS, the Governmentwide evaluation report-
ing tool for all past performance reports on contracts and
orders. Instructions for submitting evaluations into CPARS
are available at http.//www.cpars.gov/.

(b) Contracts. Except as provided in paragraphs (e), (f),
and (h) of this section, agencies shall prepare evaluations of
contractor performance for each contract (as defined in FAR
part 2) that exceeds the simplified acquisition threshold and
for each order that exceeds the simplified acquisition thresh-
old. Agencies are required to prepare an evaluation if a mod-
ification to the contract causes the dollar amount to exceed the
simplified acquisition threshold.

(¢c) Orders under multiple-agency contracts. Agencies
shall prepare an evaluation of contractor performance for each
order that exceeds the simplified acquisition threshold that is
placed under a Federal Supply Schedule contract or placed
under a task-order contract or a delivery-order contract
awarded by another agency (i.e., Governmentwide acquisi-
tion contract or multi-agency contract). Agencies placing
orders under their own multiple-agency contract shall also
prepare evaluations for their own orders. This evaluation shall
not consider the requirements under paragraph (g) of this sec-
tion. Agencies are required to prepare an evaluation if a mod-
ification to the order causes the dollar amount to exceed the
simplified acquisition threshold.

(d) Orders under single-agency contracts. For single-
agency task-order and delivery-order contracts, the contract-
ing officer may require performance evaluations for each
order in excess of the simplified acquisition threshold when
such evaluations would produce more useful past perfor-
mance information for source selection officials than that con-
tained in the overall contract evaluation (e.g., when the scope
of the basic contract is very broad and the nature of individual
orders could be significantly different). This evaluation need
not consider the requirements under paragraph (g) of this sec-
tion unless the contracting officer deems it appropriate.

(e) Past performance evaluations shall be prepared for each
construction contract of $700,000 or more, and for each con-
struction contract terminated for default regardless of contract
value. Past performance evaluations may also be prepared for
construction contracts below $700,000.

(f) Past performance evaluations shall be prepared for each
architect-engineer services contract of $35,000 or more, and
for each architect-engineer services contract that is terminated
for default regardless of contract value. Past performance
evaluations may also be prepared for architect-engineer ser-
vices contracts below $35,000.

(g) Past performance evaluations shall include an assess-
ment of contractor performance against, and efforts to
achieve, the goals identified in the small business subcontract-
ing plan when the contract includes the clause at 52.219-9,
Small Business Subcontracting Plan.

(h) Agencies shall not evaluate performance for contracts
awarded under subpart 8.7.

(1) Agencies shall promptly report other contractor infor-
mation in accordance with 42.1503(h).

(FAC 2005-93) 42.15-1
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(j) Past performance evaluations shall include an assess-
ment of contractor’s labor violation information when the
contract includes the clause at 52.222-59, Compliance with
Labor Laws (Executive Order 13673). Using information
available to a contracting officer, past performance evalua-
tions shall consider—

(1) A contractor’s relevant labor law violation informa-
tion, e.g., timely implementation of remedial measures and
compliance with those remedial measures (including related
labor compliance agreement(s)); and

(2) The extent to which the prime contractor addressed
labor law violations by its subcontractors.

Note to paragraph (j): By a court order issued on October
24, 2016, this paragraph (j) is enjoined indefinitely as of the
date of the order. The enjoined paragraph will become effec-
tive immediately if the court terminates the injunction. At that
time, GSA, DoD and NASA will publish a document in the
Federal Register advising the public of the termination of the
injunction.

42.1503 Procedures.

(a)(1) Agencies shall assign responsibility and manage-
ment accountability for the completeness of past performance
submissions. Agency procedures for the past performance
evaluation system shall—

(1) Generally provide for input to the evaluations
from the technical office, contracting office, program man-
agement office, agency labor compliance advisor (ALCA)
office (see subpart 22.20), and, where appropriate, quality
assurance and end users of the product or service;

Note to paragraph (a)(1)(i): By a court order issued on
October 24, 2016, the words “agency labor compliance advi-
sor (ALCA) office (see subpart 22.20)” in this paragraph
(a)(1)(i) are enjoined indefinitely as of the date of the order.
The enjoined words will become effective immediately if the
court terminates the injunction. At that time, GSA, DoD and
NASA will publish a document in the Federal Register advis-
ing the public of the termination of the injunction.

(i1) Identify and assign past performance evaluation
roles and responsibilities to those individuals responsible for
preparing and reviewing interim evaluations, if prepared, and
final evaluations (e.g., contracting officers, contracting offi-
cer representatives, project managers, and program manag-
ers). Those individuals identified may obtain information for
the evaluation of performance from the program office,
administrative contracting office, audit office, end users of the
product or service, ALCA, and any other technical or business
advisor, as appropriate; and

Note to paragraph (a)(1)(ii): By a court order issued on
October 24, 2016, the word “ALCA” in this paragraph
(a)(1)(ii) are enjoined indefinitely as of the date of the order.
The enjoined words will become effective immediately if the
court terminates the injunction. At that time, GSA, DoD and

42.15-2

NASA will publish a document in the Federal Register advis-
ing the public of the termination of the injunction.

(iii) Address management controls and appropriate
management reviews of past performance evaluations, to
include accountability for documenting past performance on
PPIRS.

(2) If agency procedures do not specify the individuals
responsible for past performance evaluation duties, the con-
tracting officer is responsible for this function.

(3) Interim evaluations may be prepared as required, in
accordance with agency procedures.

(b)(1) The evaluation should include a clear, non-technical
description of the principal purpose of the contract or order.
The evaluation should reflect how the contractor performed.
The evaluation should include clear relevant information that
accurately depicts the contractor’s performance, and be based
on objective facts supported by program and contract or order
performance data. The evaluations should be tailored to the
contract type, size, content, and complexity of the contractual
requirements.

(2) Evaluation factors for each assessment shall include,
at a minimum, the following:

(1) Technical (quality of product or service).

(i1) Cost control (not applicable for firm-fixed-price
or fixed-price with economic price adjustment arrangements).

(iii) Schedule/timeliness.

(iv) Management or business relations.

(v) Small business subcontracting (as applicable, see
Table 42-2).

(vi) Other (as applicable) (e.g., late or nonpayment to
subcontractors, trafficking violations, tax delinquency, failure
to report in accordance with contract terms and conditions,
defective cost or pricing data, terminations, suspension and
debarments).

(3) Evaluation factors may include subfactors.

(4) Each factor and subfactor used shall be evaluated
and a supporting narrative provided. Each evaluation factor,
as listed in paragraph (b)(2) of this section, shall be rated in
accordance with a five scale rating system (i.e., exceptional,
very good, satisfactory, marginal, and unsatisfactory). The
ratings and narratives must reflect the definitions in the tables
42-1 or 42-2 of this section.

(c)(1) When the contract provides for incentive fees, the
incentive-fee contract performance evaluation shall be
entered into CPARS.

(2) When the contract provides for award fee, the award
fee-contract performance adjectival rating as described in
16.401(e)(3) shall be entered into CPARS.

(d) Agency evaluations of contractor performance, includ-
ing both negative and positive evaluations, prepared under
this subpart shall be provided to the contractor as soon as prac-
ticable after completion of the evaluation. The contractor will
receive a CPARS-system generated notification when an eval-
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uation is ready for comment. Contractors shall be afforded up
to 14 calendar days from the date of notification of availability
of the past performance evaluation to submit comments,
rebutting statements, or additional information. Agencies
shall provide for review at a level above the contracting offi-
cer to consider disagreements between the parties regarding
the evaluation. The ultimate conclusion on the performance
evaluation is a decision of the contracting agency. Copies of
the evaluation, contractor response, and review comments, if
any, shall be retained as part of the evaluation. These evalua-
tions may be used to support future award decisions, and
should therefore be marked “Source Selection Information”.
Evaluation of Federal Prison Industries (FPI) performance
may be used to support a waiver request (see 8.604) when FPI
is a mandatory source in accordance with subpart 8.6. The
completed evaluation shall not be released to other than Gov-
ernment personnel and the contractor whose performance is
being evaluated during the period the information may be
used to provide source selection information. Disclosure of
such information could cause harm both to the commercial
interest of the Government and to the competitive position of
the contractor being evaluated as well as impede the effi-
ciency of Government operations. Evaluations used in deter-
mining award or incentive fee payments may also be used to
satisfy the requirements of this subpart. A copy of the annual
or final past performance evaluation shall be provided to the
contractor as soon as it is finalized.

(e) Agencies shall require frequent evaluation (e.g.,
monthly, quarterly) of agency compliance with the reporting
requirements in 42.1502, so agencies can readily identify
delinquent past performance reports and monitor their reports
for quality control.

(f) Agencies shall prepare and submit all past performance
evaluations electronically in the CPARS at htp:/
www.cpars.gov/. These evaluations, including any contractor-
submitted information (with indication whether agency
review is pending), are automatically transmitted to PPIRS at
http://www.ppirs.gov. not later than 14 days after the date on
which the contractor is notified of the evaluation’s availability
for comment. The Government shall update PPIRS with any
contractor comments provided after 14 days, as well as any
subsequent agency review of comments received. Past perfor-
mance evaluations for classified contracts and special access
programs shall not be reported in CPARS, but will be reported
as stated in this subpart and in accordance with agency proce-
dures. Agencies shall ensure that appropriate management
and technical controls are in place to ensure that only autho-
rized personnel have access to the data and the information
safeguarded in accordance with 42.1503(d).

(g) Agencies shall use the past performance information in
PPIRS that is within three years (six for construction and
architect-engineer contracts) of the completion of perfor-

mance of the evaluated contract or order, and information con-
tained in the Federal Awardee Performance and Integrity
Information System (FAPIIS), e.g., terminations for default or
cause.

(h) Other contractor performance information.(1) Agen-
cies shall ensure information is accurately reported in the Fed-
eral Awardee Performance and Integrity Information System
(FAPIIS) module of CPARS within 3 calendar days after a
contracting officer—

(1) Issues a final determination that a contractor has
submitted defective cost or pricing data;

(i) Makes a subsequent change to the final determi-
nation concerning defective cost or pricing data pursuant to
15.407-1(d);

(iii) Issues a final termination for cause or default
notice;

(iv) Makes a subsequent withdrawal or a conversion
of a termination for default to a termination for convenience;
or

(v) Receives a final determination after an adminis-
trative proceeding, in accordance with 22.1704(d)(1), that
substantiates an allegation of a violation of the trafficking in
persons prohibitions in 22.1703(a) and 52.222-50(b).

(2) The information to be posted in accordance with this
paragraph (h) is information relating to contractor perfor-
mance, but does not constitute a “past performance review,”
which would be exempted from public availability in accor-
dance with section 3010 of the Supplemental Appropriations
Act, 2010 (Pub. L. 111-212). Therefore, all such information
posted in FAPIIS will be publicly available, unless covered by
a disclosure exemption under the Freedom of Information Act
(see 9.105-2(b)(2)).

(3) Agencies shall establish CPARS focal points who
will register users to report data into the FAPIIS module of
CPARS (available at http:.//www.cpars.gov/, then select
FAPIIS).

(4) With regard to information that may be covered by
a disclosure exemption under the Freedom of Information
Act, the contracting officer shall follow the procedures at
9.105-2(b)(2)(iv).

(5) References to entries by the Government into FAPIIS
that are not performance information. For other entries into
FAPIIS by the contracting officer see 9.105-2(b)(2) for docu-
mentation of a nonresponsibility determination. See
22.2004-1(c)(6) for documentation by the ALCA of a labor
compliance agreement. See 9.406-3(f)(1) and 9.407-3(e) for
entry by a suspending or debarring official of information
regarding an administrative agreement.

Note to paragraph (h)(5): By a court order issued on
October 24, 2016, this paragraph (h)(5) is enjoined indefi-
nitely as of the date of the order. The enjoined paragraph will
become effective immediately if the court terminates the
injunction. At that time, GSA, DoD and NASA will publish a
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document in the Federal Register advising the public of the

termination of the injunction.

TABLE 42-1—EVALUATION RATING DEFINITIONS

Rating

Definition

Note

(a) Exceptional

Performance meets contractual requirements and
exceeds many to the Government’s benefit. The
contractual performance of the element or sub-ele-
ment being evaluated was accomplished with few
minor problems for which corrective actions taken
by the contractor were highly effective.

To justify an Exceptional rating, identify multiple
significant events and state how they were of ben-
efit to the Government. A singular benefit, how-
ever, could be of such magnitude that it alone
constitutes an Exceptional rating. Also, there
should have been NO significant weaknesses iden-
tified.

(b) Very Good

Performance meets contractual requirements and
exceeds some to the Government’s benefit. The
contractual performance of the element or sub-ele-
ment being evaluated was accomplished with
some minor problems for which corrective actions
taken by the contractor were effective.

To justify a Very Good rating, identify a signifi-
cant event and state how it was a benefit to the
Government. There should have been no signifi-
cant weaknesses identified.

(c) Satisfactory

Performance meets contractual requirements. The
contractual performance of the element or sub-ele-
ment contains some minor problems for which
corrective actions taken by the contractor appear
or were satisfactory.

To justify a Satisfactory rating, there should have
been only minor problems, or major problems the
contractor recovered from without impact to the
contract/order. There should have been NO signif-
icant weaknesses identified. A fundamental prin-
ciple of assigning ratings is that contractors will
not be evaluated with a rating lower than Satisfac-
tory solely for not performing beyond the require-
ments of the contract/order.

(d) Marginal

Performance does not meet some contractual
requirements. The contractual performance of the
element or sub-element being evaluated reflects a
serious problem for which the contractor has not
yet identified corrective actions. The contractor’s
proposed actions appear only marginally effective
or were not fully implemented.

To justify Marginal performance, identify a signif-
icant event in each category that the contractor had
trouble overcoming and state how it impacted the
Government. A Marginal rating should be sup-
ported by referencing the management tool that
notified the contractor of the contractual defi-
ciency (e.g., management, quality, safety, or envi-
ronmental deficiency report or letter).

(e) Unsatisfactory

Performance does not meet most contractual
requirements and recovery is not likely in a timely
manner. The contractual performance of the ele-
ment or sub-element contains a serious problem(s)
for which the contractor’s corrective actions
appear or were ineffective.

To justify an Unsatisfactory rating, identify multi-
ple significant events in each category that the
contractor had trouble overcoming and state how
it impacted the Government. A singular problem,
however, could be of such serious magnitude that
it alone constitutes an unsatisfactory rating. An
Unsatisfactory rating should be supported by ref-
erencing the management tools used to notify the
contractor of the contractual deficiencies (e.g.,
management, quality, safety, or environmental
deficiency reports, or letters).

NOTE 1: Plus or minus signs may be used to indicate an
improving (+) or worsening (-) trend insufficient to change the

evaluation status.
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NOTE 2: N/A (not applicable) should be used if the ratings

be applied to a particular area for evaluation.
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TABLE 42-2—EVALUATION RATINGS DEFINITIONS (FOR THE SMALL BUSINESS SUBCONTRACTING EVALUATION
FACTOR, WHEN 52.219-9 IS USED).

Rating

Definition

Note

(a) Exceptional

Exceeded all statutory goals or goals as negoti-
ated. Had exceptional success with initiatives to
assist, promote, and utilize small business (SB),
small disadvantaged business (SDB), women-
owned small business (WOSB), HUBZone small
business, veteran-owned small business (VOSB)
and service disabled veteran owned small business
(SDVOSB). Complied with FAR 52.219-8, Utili-
zation of Small Business Concerns. Exceeded any
other small business participation requirements
incorporated in the contract/order, including the
use of small businesses in mission critical aspects
of the program. Went above and beyond the
required elements of the subcontracting plan and
other small business requirements of the contract/
order. Completed and submitted Individual Sub-
contract Reports and/or Summary Subcontract
Reports in an accurate and timely manner.

To justify an Exceptional rating, identify multiple
significant events and state how they were a ben-
efit to small business utilization. A singular bene-
fit, however, could be of such magnitude that it
constitutes an Exceptional rating. Small busi-
nesses should be given meaningful and innovative
work directly related to the contract, and opportu-
nities should not be limited to indirect work such
as cleaning offices, supplies, landscaping, etc.
Also, there should have been no significant weak-
nesses identified.

(b) Very Good

Met all of the statutory goals or goals as negoti-
ated. Had significant success with initiatives to
assist, promote and utilize SB, SDB, WOSB,
HUBZone, VOSB, and SDVOSB. Complied with
FAR 52.219-8, Utilization of Small Business Con-
cerns. Met or exceeded any other small business
participation requirements incorporated in the
contract/order, including the use of small busi-
nesses in mission critical aspects of the program.
Endeavored to go above and beyond the required
elements of the subcontracting plan. Completed
and submitted Individual Subcontract Reports
and/or Summary Subcontract Reports in an accu-
rate and timely manner.

To justify a Very Good rating, identify a signifi-
cant event and state how it was a benefit to small
business utilization. Small businesses should be
given meaningful and innovative opportunities to
participate as subcontractors for work directly
related to the contract, and opportunities should
not be limited to indirect work such as cleaning
offices, supplies, landscaping, etc. There should
be no significant weaknesses identified.

(c) Satisfactory

Demonstrated a good faith effort to meet all of the
negotiated subcontracting goals in the various
socio-economic categories for the current period.
Complied with FAR 52.219-8, Utilization of
Small Business Concerns. Met any other small
business participation requirements included in
the contract/order. Fulfilled the requirements of
the subcontracting plan included in the contract/
order. Completed and submitted Individual Sub-
contract Reports and/or Summary Subcontract
Reports in an accurate and timely manner.

To justify a Satisfactory rating, there should have
been only minor problems, or major problems the
contractor has addressed or taken corrective
action. There should have been no significant
weaknesses identified. A fundamental principle of
assigning ratings is that contractors will not be
assessed arating lower than Satisfactory solely for
not performing beyond the requirements of the
contract/order.
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TABLE 42-2—EVALUATION RATINGS DEFINITIONS (FOR THE SMALL BUSINESS SUBCONTRACTING EVALUATION
FACTOR, WHEN 52.219-9 IS USED).

Rating

Definition

Note

(d) Marginal

Deficient in meeting key subcontracting plan ele-
ments. Deficient in complying with FAR
52.219-8, Utilization of Small Business Concerns,
and any other small business participation require-
ments in the contract/order. Did not submit Indi-
vidual Subcontract Reports and/or Summary
Subcontract Reports in an accurate or timely man-
ner. Failed to satisfy one or more requirements of
a corrective action plan currently in place; how-
ever, does show an interest in bringing perfor-
mance to a satisfactory level and has demonstrated
a commitment to apply the necessary resources to
do so. Required a corrective action plan.

To justify Marginal performance, identify a signif-
icant event that the contractor had trouble over-
coming and how it impacted small business
utilization. A Marginal rating should be supported
by referencing the actions taken by the govern-
ment that notified the contractor of the contractual
deficiency.

(e) Unsatisfactory

Noncompliant with FAR 52.219-8 and 52.219-9,
and any other small business participation require-
ments in the contract/order. Did not submit Indi-
vidual Subcontract Reports and/or Summary
Subcontract Reports in an accurate or timely man-
ner. Showed little interest in bringing perfor-
mance to a satisfactory level or is generally
uncooperative. Required a corrective action plan.

To justify an Unsatisfactory rating, identify multi-
ple significant events that the contractor had trou-
ble overcoming and state how it impacted small
business utilization. A singular problem, how-
ever, could be of such serious magnitude that it
alone constitutes an Unsatisfactory rating. An
Unsatisfactory rating should be supported by ref-
erencing the actions taken by the government to
notify the contractor of the deficiencies. When an
Unsatisfactory rating is justified, the contracting
officer must consider whether the contractor made
a good faith effort to comply with the requirements
of the subcontracting plan required by FAR
52.219-9 and follow the procedures outlined in
FAR 52.219-16, Liquidated Damages-Subcon-
tracting Plan.

NOTE 1: Plus or minus signs may be used to indicate an
improving (+) or worsening (-) trend insufficient to change

evaluation status.

NOTE 2: Generally, zero percent is not a goal unless the
contracting officer determined when negotiating the subcon-
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tracting plan that no subcontracting opportunities exist in a
particular socio-economic category. In such cases, the con-

tractor shall be considered to have met the goal for any socio-
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economic category where the goal negotiated in the plan was
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52.215-14 Integrity of Unit Prices.

52.215-15 Pension Adjustments and Asset Reversions.

52.215-16 Facilities Capital Cost of Money.

52.215-17 Waiver of Facilities Capital Cost of Money.

52.215-18 Reversion or Adjustment of Plans for
Postretirement Benefits (PRB) Other Than
Pensions.

52.215-19 Notification of Ownership Changes.

52.215-20 Requirements for Certified Cost or Pricing Data
and Data Other Than Certified Cost or Pricing
Data.

52.215-21 Requirements for Certified Cost or Pricing Data
and Data Other Than Certified Cost or Pricing
Data—Modifications.

52.215-22 Limitations on Pass-Through Charges—
Identification of Subcontract Effort.

52.215-23 Limitations on Pass-Through Charges.

52.216-1 Type of Contract.

52.216-2 Economic Price Adjustment—Standard Supplies.

52.216-3 Economic Price Adjustment—Semistandard
Supplies.

52.216-4 Economic Price Adjustment—Labor and
Material.

52.216-5 Price Redetermination—Prospective.

52.216-6
52.216-7

Price Redetermination—Retroactive.

Allowable Cost and Payment.

52.216-8 Fixed Fee.

52.216-9 Fixed Fee—Construction.

52.216-10 Incentive Fee.

52.216-11 Cost Contract—No Fee.

52.216-12 Cost-Sharing Contract—No Fee.

52.216-13 [Reserved]

52.216-14 [Reserved]

52.216-15 Predetermined Indirect Cost Rates.

52.216-16 Incentive Price Revision—Firm Target.

52.216-17 Incentive Price Revision—Successive Targets.

52.216-18 Ordering.

52.216-19 Order Limitations.

52.216-20 Definite Quantity.

52.216-21 Requirements.

52.216-22 Indefinite Quantity.

52.216-23 Execution and Commencement of Work.

52.216-24 Limitation of Government Liability.

52.216-25 Contract Definitization.

52.216-26 Payments of Allowable Costs Before
Definitization.

52.216-27 Single or Multiple Awards.

52.216-28 Multiple Awards for Advisory and Assistance
Services.

52.216-29 Time-and-Materials/Labor-Hour Proposal

Requirements—Non-Commercial Item

Acquisition With Adequate Price Competition.

52.216-30 Time-and-Materials/Labor-Hour Proposal

52.216-31

52.217-1
52.217-2
52.217-3
52.217-4

52.217-5
52.217-6
52.217-7

52.217-8
52.217-9
52.218

52.219-1
52.219-2
52.219-3

52.219-4

52.219-5
52.219-6
52.219-7
52.219-8
52.219-9

Requirements—Non-Commercial Item
Acquisition Without Adequate Price
Competition.
Time-and-Materials/Labor-Hour Proposal
Requirements—Commercial Item Acquisition.
[Reserved]

Cancellation Under Multi-year Contracts.
Evaluation Exclusive of Options.

Evaluation of Options Exercised at Time of
Contract Award.

Evaluation of Options.

Option for Increased Quantity.

Option for Increased Quantity—Separately Priced
Line Item.

Option to Extend Services.

Option to Extend the Term of the Contract.
[Reserved]

Small Business Program Representations.
Equal Low Bids.

Notice of HUBZone Set-Aside or Sole Source
Award.

Notice of Price Evaluation Preference for
HUBZone Small Business Concerns.
[Reserved]

Notice of Total Small Business Set-Aside.
Notice of Partial Small Business Set-Aside.
Utilization of Small Business Concerns.
Small Business Subcontracting Plan.

52.219-10 Incentive Subcontracting Program.

52.219-11

Special 8(a) Contract Conditions.

52.219-12 Special 8(a) Subcontract Conditions.
52.219-13 Notice of Set-Aside of Orders.

52.219-14 Limitations on Subcontracting.

52.219-15 [Reserved]

52.219-16 Liquidated Damages—Subcontracting Plan.
52.219-17 Section 8(a) Award.

52.219-18 Notification of Competition Limited to Eligible

8(a) Concerns.

52.219-19 [Reserved]
52.219-20 [Reserved]

52.219-21

[Reserved]

52.219-22 [Reserved]
52.219-23 [Reserved]
52.219-24 [Reserved]
52.219-25 [Reserved]
52.219-26 [Reserved]
52.219-27 Notice of Service-Disabled Veteran-Owned

Small Business Set-Aside.

52.219-28 Post-Award Small Business Program

Rerepresentation.
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52.219-29 Notice of Set-Aside for, or Sole Source Award to,
Economically Disadvantaged Women-Owned
Small Business Concerns.

52.219-30 Notice of Set-Aside for, or Sole Source Award to,
Women-Owned Small Business Concerns
Eligible Under the Women-Owned Small
Business Programs.

52.220 [Reserved]
52.221 [Reserved]
52.222-1 Notice to the Government of Labor Disputes.

52.222-2 Payment for Overtime Premiums.

52.222-3 Convict Labor.

52.222-4 Contract Work Hours and Safety Standards —

Overtime Compensation.

Construction Wage Rate Requirements—

Secondary Site of the Work.

52.222-6 Construction Wage Rate Requirements.

52.222-7 Withholding of Funds.

52.222-8 Payrolls and Basic Records.

52.222-9 Apprentices and Trainees.

52.222-10 Compliance with Copeland Act Requirements.

52.222-11 Subcontracts (Labor Standards).

52.222-12 Contract Termination—Debarment.

52.222-13 Compliance with Construction Wage Rate
Requirements and Related Regulations.

52.222-14 Disputes Concerning Labor Standards.

52.222-15 Certification of Eligibility.

52.222-16 Approval of Wage Rates.

52.222-17 Nondisplacement of Qualified Workers.

52.222-18 Certification Regarding Knowledge of Child
Labor for Listed End Products.

52.222-19 Child Labor—Cooperation with Authorities and
Remedies.

52.222-20 Contracts for Materials, Supplies, Articles, and
Equipment Exceeding $15,000.

52.222-21 Prohibition of Segregated Facilities.

52.222-22 Previous Contracts and Compliance Reports.

52.222-23 Notice of Requirement for Affirmative Action to
Ensure Equal Employment Opportunity for
Construction.

52.222-24 Preaward On-Site Equal Opportunity Compliance
Evaluation.

52.222-25 Affirmative Action Compliance.

52.222-26 Equal Opportunity.

52.222-27 Affirmative Action Compliance Requirements for
Construction.

52.222-28 [Reserved]

52.222-29 Notification of Visa Denial.

52.222-30 Construction Wage Rate Requirements—Price
Adjustment (None or Separately Specified
Method).

52.222-5

52-4

52.222-31 Construction Wage Rate Requirements—Price
Adjustment (Percentage Method).

52.222-32 Construction Wage Rate Requirements—Price
Adjustment (Actual Method).

52.222-33 Notice of Requirement for Project Labor
Agreement.

52.222-34 Project Labor Agreement.

52.222-35 Equal Opportunity for Veterans.

52.222-36 Equal Opportunity for Workers with Disabilities.

52.222-37 Employment Reports on Veterans.

52.222-38 Compliance with Veterans’ Employment
Reporting Requirements.

52.222-39 [Reserved]

52.222-40 Notification of Employee Rights Under the
National Labor Relations Act.

52.222-41 Service Contract Labor Standards.

52.222-42 Statement of Equivalent Rates for Federal Hires.

52.222-43 Fair Labor Standards Act and Service Contract
Labor Standards—Price Adjustment (Multiple
Year and Option Contracts).

52.222-44 Fair Labor Standards Act and Service Contract
Labor Standards—Price Adjustment.

52.222-45 [Reserved]

52.222-46 Evaluation of Compensation for Professional
Employees.

52.222-47 [Reserved]

52.222-48 Exemption from Application of the Service
Contract Labor Standards to Contracts for
Maintenance, Calibration, or Repair of Certain
Equipment-Certification.

52.222-49 Service Contract Labor Standards—Place of
Performance Unknown.

52.222-50 Combating Trafficking in Persons.

52.222-51 Exemption from Application of the Service
Contract Labor Standards to Contracts for
Maintenance, Calibration, or Repair of Certain
Equipment—Requirements.

52.222-52 Exemption from Application of the Service
Contract Labor Standards to Contracts for Certain
Services—Certification.

52.222-53 Exemption from Application of the Service
Contract Labor Standards to Contracts for Certain
Services—Requirements.

52.222-54 Employment Eligibility Verification.

52.222-55 Minimum Wages Under Executive Order 13658.

52.222-56 Certification Regarding Trafficking in Persons
Compliance Plan.

52.222-57 Representation Regarding Compliance with
Labor Laws (Executive Order 13673).

52.222-58 Subcontractor Responsibility Matters Regarding
Compliance with Labor Laws (Executive Order
13673).
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52.222-59 Compliance with Labor Laws (Executive Order
13673).

52.222-60 Paycheck Transparency (Executive Order 13673).

52.222-61 Arbitration of Contractor Employee Claims

(Executive Order 13673).

Biobased Product Certification.

Affirmative Procurement of Biobased Products

Under Service and Construction Contracts.

Hazardous Material Identification and Material

Safety Data.

Recovered Material Certification.

Pollution Prevention and Right-to-Know

Information.

Drug-Free Workplace.

Notice of Radioactive Materials.

[Reserved]

Estimate of Percentage of Recovered Material

Content for EPA-Designated Items.

52.223-10 Waste Reduction Program.

52.223-11 Ozone-Depleting Substances and High Global
Warming Potential Hydrofluorocarbons.

52.223-12 Maintenance, Service, Repair, or Disposal of
Refrigeration Equipment and Air Conditioners.

52.223-13 Acquisition of EPEAT®-Registered Imaging
Equipment.

52.223-14 Acquisition of EPEAT®-Registered Televisions.

52.223-15 Energy Efficiency in Energy-Consuming
Products.

52.223-16 Acquisition of EPEAT®-Registered Personal
Computer Products.

52.223-17 Affirmative Procurement of EPA-designated
Items in Service and Construction Contracts.

52.223-18 Encouraging Contractor Policies to Ban Text
Messaging While Driving.

52.223-19 Compliance with Environmental Management
Systems.

52.223-20 Aerosols.

52.223-21 Foams.

52.224-1 Privacy Act Notification.

52.224-2 Privacy Act.

52.225-1 Buy American—Supplies

52.225-2 Buy American Certificate.

52.225-3 Buy American—Free Trade Agreements-Israeli

Trade Act.

Buy American—Free Trade Agreements-Israeli

Trade Act Certificate.

Trade Agreements.

Trade Agreements Certificate.

Waiver of Buy American Statute for Civil Aircraft

and Related Articles.

Duty-Free Entry.

Buy American—Construction Materials.

52.223-1
52.223-2

52.223-3

52.223-4
52.223-5

52.223-6
52.223-7
52.223-8
52.223-9

52.225-4

52.225-5
52.225-6
52.225-7

52.225-8
52.225-9

52.225-10 Notice of Buy American Requirement—
Construction Materials.

52.225-11 Buy American—Construction Materials under
Trade Agreements.

52.225-12 Notice of Buy American Requirement—
Construction Materials Under Trade Agreements.

52.225-13 Restrictions on Certain Foreign Purchases.

52.225-14 Inconsistency between English Version and
Translation of Contract.

52.225-15 [Reserved]

52.225-16 [Reserved]

52.225-17 Evaluation of Foreign Currency Offers.

52.225-18 Place of Manufacture.

52.225-19 Contractor Personnel in a Designated Operational
Area or Supporting a Diplomatic or Consular
Mission Outside the United States.

52.225-20 Prohibition on Conducting Restricted Business
Operations in Sudan—Certification.

52.225-21 Required Use of American Iron, Steel, and
Manufactured Goods—Buy American Statute—
Construction Materials.

52.225-22 Notice of Required Use of American Iron, Steel,
and Manufactured Goods—Buy American
Statute—Construction Materials.

52.225-23 Required Use of American Iron, Steel, and
Manufactured Goods—Buy American Statute—
Construction Materials under Trade Agreements.

52.225-24 Notice of Required Use of American Iron, Steel,
and Manufactured Goods—Buy American
Statute—Construction Materials Under Trade
Agreements.

52.225-25 Prohibition on Contracting with Entities
Engaging in Certain Activities or Transactions
Relating to Iran—Representation and
Certifications.

52.225-26 Contractors Performing Private Security
Functions Outside the United States.

52.226-1 Utilization of Indian Organizations and Indian-
Owned Economic Enterprises.

52.226-2 Historically Black College or University and
Minority Institution Representation.

52.226-3 Disaster or Emergency Area Representation.

52.226-4 Notice of Disaster or Emergency Area Set-Aside.

52.226-5 Restrictions on Subcontracting Outside Disaster
or Emergency Area.

52.226-6 Promoting Excess Food Donation to Nonprofit
Organizations.

52.227-1 Authorization and Consent.

52.227-2 Notice and Assistance Regarding Patent and
Copyright Infringement.

52.227-3 Patent Indemnity.

52.227-4 Patent Indemnity—Construction Contracts.

52.227-5 Waiver of Indemnity.
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52.227-6 Royalty Information.

52.227-7 Patents—Notice of Government Licensee.

52.227-8 [Reserved]

52.227-9 Refund of Royalties.

52.227-10 Filing of Patent Applications—Classified Subject
Matter.

52.227-11 Patent Rights—Ownership by the Contractor.

52.227-12 [Reserved]

52.227-13 Patent Rights—Ownership by the Government.

52.227-14 Rights in Data—General.

52.227-15 Representation of Limited Rights Data and
Restricted Computer Software.

52.227-16 Additional Data Requirements.

52.227-17 Rights in Data—Special Works.

52.227-18 Rights in Data—Existing Works.

52.227-19 Commercial Computer Software License.

52.227-20 Rights in Data—SBIR Program.

52.227-21 Technical Data Declaration, Revision, and
Withholding of Payment—Major Systems.

52.227-22 Major System—Minimum Rights.

52.227-23 Rights to Proposal Data (Technical).

52.228-1 Bid Guarantee.

52.228-2 Additional Bond Security.

52.228-3 Workers’ Compensation Insurance (Defense Base
Act).

52.228-4 Workers’ Compensation and War-Hazard
Insurance Overseas.

52.228-5 Insurance—Work on a Government Installation.

52.228-6 [Reserved]

52.228-7 Insurance—Liability to Third Persons.

52.228-8 Liability and Insurance—Leased Motor Vehicles.

52.228-9 Cargo Insurance.

52.228-10 Vehicular and General Public Liability Insurance.

52.228-11 Pledges of Assets.

52.228-12 Prospective Subcontractor Requests for Bonds.
52.228-13 Alternative Payment Protections.

52.228-14 Irrevocable Letter of Credit.

52.228-15 Performance and Payment Bonds—Construction.

52.228-16 Performance and Payment Bonds—Other Than
Construction.

52.229-1 State and Local Taxes.

52.229-2 North Carolina State and Local Sales and Use
Tax.

52.229-3 Federal, State, and Local Taxes.

52.229-4 Federal, State, and Local Taxes (State and Local
Adjustments).

52.229-5 [Reserved]

52.229-6 Taxes—Foreign Fixed-Price Contracts.

52.229-7 Taxes—Fixed-Price Contracts with Foreign
Governments.

52.229-8 Taxes—Foreign Cost-Reimbursement Contracts.

52.229-9 Taxes—Cost-Reimbursement Contracts with
Foreign Governments.
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52.229-10 State of New Mexico Gross Receipts and

Compensating Tax.

Cost Accounting Standards Notices and

Certification.

52.230-2 Cost Accounting Standards.

52.230-3 Disclosure and Consistency of Cost Accounting
Practices.

52.230-4 Disclosure and Consistency of Cost Accounting
Practices—Foreign Concerns.

52.230-5 Cost Accounting Standards—Educational
Institution.

52.230-6 Administration of Cost Accounting Standards.

52.230-7 Proposal Disclosure—Cost Accounting Practice

52.230-1

Changes.
52.231 [Reserved]
52.232-1 Payments.

52.232-2 Payments under Fixed-Price Research and
Development Contracts.

52.232-3 Payments under Personal Services Contracts.

52.232-4 Payments under Transportation Contracts and
Transportation-Related Services Contracts.

52.232-5 Payments under Fixed-Price Construction
Contracts.

52.232-6 Paymentunder Communication Service Contracts
with Common Carriers.

52.232-7 Payments under Time-and-Materials and Labor-
Hour Contracts.

52.232-8 Discounts for Prompt Payment.

52.232-9 Limitation on Withholding of Payments.

52.232-10 Payments under Fixed-Price Architect-Engineer
Contracts.

52.232-11 Extras.

52.232-12 Advance Payments.

52.232-13 Notice of Progress Payments.

52.232-14 Notice of Availability of Progress Payments
Exclusively for Small Business Concerns.

52.232-15 Progress Payments Not Included.

52.232-16 Progress Payments.

52.232-17 Interest.

52.232-18 Availability of Funds.

52.232-19 Availability of Funds for the Next Fiscal Year.

52.232-20 Limitation of Cost.

52.232-21 [Reserved]

52.232-22 Limitation of Funds.

52.232-23 Assignment of Claims.

52.232-24 Prohibition of Assignment of Claims.

52.232-25 Prompt Payment.

52.232-26 Prompt Payment for Fixed-Price Architect-
Engineer Contracts.

52.232-27 Prompt Payment for Construction Contracts.

52.232-28 Invitation to Propose Performance-Based
Payments.
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52.232-29 Terms for Financing of Purchases of Commercial
Items.

52.232-30 Installment Payments for Commercial Items.

52.232-31 Invitation to Propose Financing Terms.

52.232-32 Performance-Based Payments.

52.232-33 Payment by Electronic Funds Transfer-System
for Award Management.

52.232-34 Payment by Electronic Funds Transfer-Other than
System for Award Management.

52.232-35 Designation of Office for Government Receipt of
Electronic Funds Transfer Information.

52.232-36 Payment by Third Party.

52.232-37 Multiple Payment Arrangements.

52.232-38 Submission of Electronic Funds Transfer
Information with Offer.

52.232-39 Unenforceability of Unauthorized Obligations.

52.232-40 Providing Accelerated Payments to Small

Business Subcontractors.

Disputes.

Service of Protest.

Protest after Award.

Applicable Law for Breach of Contract Claim.

Industrial Resources Developed Under Title II1,

Defense Production Act.

Notice of Earned Value Management System-

Preaward Integrated Baseline Review.

Notice of Earned Value Management System-

Postaward Integrated Baseline Review.

Earned Value Management System.

[Reserved]

Performance of Work by the Contractor.

Differing Site Conditions.

Site Investigation and Conditions Affecting the

Work.

Physical Data.

Material and Workmanship.

Superintendence by the Contractor.

Permits and Responsibilities.

Other Contracts.

Protection of Existing Vegetation, Structures,

Equipment, Utilities, and Improvements.

52.236-10 Operations and Storage Areas.

52.236-11 Use and Possession Prior to Completion.

52.236-12 Cleaning Up.

52.236-13 Accident Prevention.

52.236-14 Availability and Use of Utility Services.

52.236-15 Schedules for Construction Contracts.

52.236-16 Quantity Surveys.

52.236-17 Layout of Work.

52.236-18 Work Oversight in Cost-Reimbursement
Construction Contracts.

52.236-19 Organization and Direction of the Work.

52.236-20 [Reserved]

52.233-1
52.233-2
52.233-3
52.233-4
52.234-1

52.234-2

52.234-3

52.234-4
52.235

52.236-1
52.236-2
52.236-3

52.236-4
52.236-5
52.236-6
52.236-7
52.236-8
52.236-9

52.236-21 Specifications and Drawings for Construction.

52.236-22 Design Within Funding Limitations.

52.236-23 Responsibility of the Architect-Engineer
Contractor.

52.236-24 Work Oversight in Architect-Engineer Contracts.

52.236-25 Requirements for Registration of Designers.

52.236-26 Preconstruction Conference.

52.236-27 Site Visit (Construction).

52.236-28 Preparation of Proposals—Construction.

52.237-1 Site Visit.

52.237-2  Protection of Government Buildings, Equipment,

and Vegetation.

Continuity of Services.

Payment by Government to Contractor.

Payment by Contractor to Government.

Incremental Payment by Contractor to

Government.

Indemnification and Medical Liability Insurance.

Restriction on Severance Payments to Foreign

Nationals.

Waiver of Limitation on Severance Payments to

Foreign Nationals.

52.237-10 Identification of Uncompensated Overtime.

52.237-11 Accepting and Dispensing of $1 Coin.

52.237-3
52.237-4
52.237-5
52.237-6

52.237-7
52.237-8

52.237-9

52.238 [Reserved]

52.239-1 Privacy or Security Safeguards.

52.240 [Reserved]

52.241 Utility Services Provisions and Clauses.

52.241-1 Electric Service Territory Compliance
Representation.

52.241-2 Order of Precedence—Uftilities.

52.241-3 Scope and Duration of Contract.

52.241-4 Change in Class of Service.

52.241-5 Contractor’s Facilities.

52.241-6 Service Provisions.

52.241-7 Change in Rates or Terms and Conditions of
Service for Regulated Services.

52.241-8 Change in Rates or Terms and Conditions of
Service for Unregulated Services.

52.241-9 Connection Charge.

52.241-10 Termination Liability.

52.241-11 Multiple Service Locations.

52.241-12 Nonrefundable, Nonrecurring Service Charge.
52.241-13 Capital Credits.

52.242-1 Notice of Intent to Disallow Costs.
52.242-2 Production Progress Reports.
52.242-3 Penalties for Unallowable Costs.
52.242-4 Certification of Final Indirect Costs.
52.242-5 [Reserved]

52.242-6 [Reserved]

52.242-7 [Reserved]

52.242-8 [Reserved]

52.242-9 [Reserved]
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52.242-10 [Reserved]

52.242-11 [Reserved]

52.242-12 [Reserved]

52.242-13 Bankruptcy.

52.242-14 Suspension of Work.
52.242-15 Stop-Work Order.
52.242-16 [Reserved]

52.242-17 Government Delay of Work.

52.243-1 Changes—Fixed-Price.

52.243-2 Changes—Cost-Reimbursement.

52.243-3 Changes—Time-and-Materials or Labor-Hours.
52.243-4 Changes.

52.243-5 Changes and Changed Conditions.

52.243-6 Change Order Accounting.
52.243-7 Notification of Changes.

52.244-1 [Reserved]

52.244-2 Subcontracts.

52.244-3 [Reserved]

52.244-4 Subcontractors and Outside Associates and

Consultants (Architect-Engineer Services).
Competition in Subcontracting.
Subcontracts for Commercial Items.
Government Property.

52.244-5
52.244-6
52.245-1

52.245-2  Government Property Installation Operation
Services.
52.245-3 [Reserved]
52.245-4 [Reserved]
52.245-5 [Reserved]
52.245-6 [Reserved]
52.245-7 [Reserved]
52.245-8 [Reserved]

52.245-9 Use and Charges.

52.246-1 Contractor Inspection Requirements.

52.246-2 Inspection of Supplies—Fixed-Price.

52.246-3 Inspection of Supplies—Cost-Reimbursement.

52.246-4 Inspection of Services—Fixed-Price.

52.246-5 Inspection of Services—Cost-Reimbursement.

52.246-6 Inspection—Time-and-Material and Labor-Hour.

52.246-7 Inspection of Research and Development—
Fixed-Price.

52.246-8 Inspection of Research and Development—Cost-
Reimbursement.

52.246-9 Inspection of Research and Development (Short
Form).

52.246-10 [Reserved]

52.246-11 Higher-Level Contract Quality Requirement.

52.246-12 Inspection of Construction.

52.246-13 Inspection—Dismantling, Demolition, or
Removal of Improvements.

52.246-14 Inspection of Transportation.

52.246-15 Certificate of Conformance.

52.246-16 Responsibility for Supplies.

52.246-17 Warranty of Supplies of a Noncomplex Nature.
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52.246-18 Warranty of Supplies of a Complex Nature.

52.246-19 Warranty of Systems and Equipment under
Performance Specifications or Design Criteria.

52.246-20 Warranty of Services.

52.246-21 Warranty of Construction.

52.246-22 [Reserved]

52.246-23 Limitation of Liability.

52.246-24 Limitation of Liability—High-Value Items.

52.246-25 Limitation of Liability—Services.

52.247-1 Commercial Bill of Lading Notations.

52.247-2 Permits, Authorities, or Franchises.

52.247-3 Capability to Perform a Contract for the
Relocation of a Federal Office.

52.247-4 Inspection of Shipping and Receiving Facilities.

52.247-5 Familiarization with Conditions.

52.247-6 Financial Statement.

52.247-7 Freight Excluded.

52.247-8 Estimated Weights or Quantities Not Guaranteed.

52.247-9 Agreed Weight—General Freight.

52.247-10 Net Weight—General Freight.

52.247-11 Net Weight—Household Goods or Office
Furniture.

52.247-12 Supervision, Labor, or Materials.

52.247-13 Accessorial Services—Moving Contracts.

52.247-14 Contractor Responsibility for Receipt of
Shipment.

52.247-15 Contractor Responsibility for Loading and
Unloading.

52.247-16 Contractor Responsibility for Returning
Undelivered Freight.

52.247-17 Charges.

52.247-18 Multiple Shipments.

52.247-19 Stopping in Transit for Partial Unloading.

52.247-20 Estimated Quantities or Weights for Evaluation of
Offers.

52.247-21 Contractor Liability for Personal Injury and/or
Property Damage.

52.247-22 Contractor Liability for Loss of and/or Damage to
Freight other than Household Goods.

52.247-23 Contractor Liability for Loss of and/or Damage to
Household Goods.

52.247-24 Advance Notification by the Government.

52.247-25 Government-Furnished Equipment With or
Without Operators.

52.247-26 Government Direction and Marking.

52.247-27 Contract Not Affected by Oral Agreement.

52.247-28 Contractor’s Invoices.

52.247-29 F.o.b. Origin.

52.247-30 F.o.b. Origin, Contractor’s Facility.

52.247-31 F.o.b. Origin, Freight Allowed.

52.247-32 F.o.b. Origin, Freight Prepaid.

52.247-33 F.o.b. Origin, with Differentials.

52.247-34 F.o.b. Destination.
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52.247-35 F.o.b. Destination, Within Consignee’s Premises.
52.247-36 F.a.s. Vessel, Port of Shipment.

52.247-37 F.o.b. Vessel, Port of Shipment.

52.247-38 F.o.b. Inland Carrier, Point of Exportation.
52.247-39 F.o.b. Inland Point, Country of Importation.
52.247-40 Ex Dock, Pier, or Warehouse, Port of Importation.
52.247-41 C.& f. Destination.

52.247-42 C.i.f. Destination.

52.247-43 F.o.b. Designated Air Carrier’s Terminal, Point of
Exportation.

52.247-44 F.o.b. Designated Air Carrier’s Terminal, Point of
Importation.

52.247-45 F.o.b. Origin and/or F.o0.b. Destination
Evaluation.

52.247-46 Shipping Point(s) Used in Evaluation of F.0.b.
Origin Offers.

52.247-47 Evaluation—F.o0.b. Origin.

52.247-48 F.o.b. Destination—Evidence of Shipment.
52.247-49 Destination Unknown.

52.247-50 No Evaluation of Transportation Costs.
52.247-51 Evaluation of Export Offers.

52.247-52 Clearance and Documentation Requirements—
Shipments to DoD Air or Water Terminal
Transshipment Points.

52.247-53 Freight Classification Description.
52.247-54 [Reserved]

52.247-55 F.o.b. Point for Delivery of Government-
Furnished Property.

52.247-56 Transit Arrangements.
52.247-57 Transportation Transit Privilege Credits.

52.247-58 Loading, Blocking, and Bracing of Freight Car
Shipments.

52.247-59 F.o.b. Origin—Carload and Truckload
Shipments.

52.247-60 Guaranteed Shipping Characteristics.
52.247-61 F.o.b. Origin—Minimum Size of Shipments.
52.247-62 Specific Quantities Unknown.

52.247-63 Preference for U.S.-Flag Air Carriers.

52.247-64 Preference for Privately Owned U.S.-Flag
Commercial Vessels.

52.247-65 F.o.b. Origin, Prepaid Freight—Small Package
Shipments.

52.247-66 Returnable Cylinders.

52.247-67 Submission of Transportation Documents for
Audit.

52.247-68 Report of Shipment (REPSHIP).

52.248-1 Value Engineering.

52.248-2 Value Engineering—Architect-Engineer.

52.248-3 Value Engineering—Construction.

52.249-1 Termination for Convenience of the Government
(Fixed-Price) (Short Form).

52.249-2 Termination for Convenience of the Government
(Fixed-Price).

52.249-3 Termination for Convenience of the Government
(Dismantling, Demolition, or Removal of
Improvements).

52.249-4 Termination for Convenience of the Government
(Services) (Short Form).

52.249-5 Termination for Convenience of the Government
(Educational and Other Nonprofit Institutions).

52.249-6 Termination (Cost-Reimbursement).

52.249-7 Termination (Fixed-Price Architect-Engineer).

52.249-8 Default (Fixed-Price Supply and Service).

52.249-9 Default (Fixed-Price Research and

Development).
52.249-10 Default (Fixed-Price Construction).
52.249-11 [Reserved]
52.249-12 Termination (Personal Services).
52.249-13 [Reserved]
52.249-14 Excusable Delays.
52.250-1 Indemnification Under Public Law 85-804.
52.250-2 SAFETY Act Coverage Not Applicable.
52.250-3 SAFETY Act Block Designation/Certification.

52.250-4 SAFETY Act Pre-qualification Designation
Notice.

SAFETY Act—Equitable Adjustment.
Government Supply Sources.

52.250-5
52.251-1

52.251-2 Interagency Fleet Management System Vehicles

and Related Services.

52.252-1 Solicitation Provisions Incorporated by

Reference.
52.252-2
52.252-3
52.252-4
52.252-5
52.252-6
52.253-1

Clauses Incorporated by Reference.
Alterations in Solicitation.
Alterations in Contract.

Authorized Deviations in Provisions.
Authorized Deviations in Clauses.

Computer Generated Forms.

Subpart 52.3—Provision and Clause Matrix
52.300
52.301

Scope of subpart.

Solicitation provisions and contract clauses
(Matrix).
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commerce methods to submit information or data to the Gov-
ernment.

(End of clause)

52.204-5 Women-Owned Business (Other Than Small
Business).

As prescribed in 4.607(a), insert the following provision:

WOMEN-OWNED BUSINESS (OTHER THAN SMALL
BUSINESS) (OCT 2014)

(a) Definition. “Women-owned business concern,” as used
in this provision, means a concern that is at least 51 percent
owned by one or more women; or in the case of any publicly
owned business, at least 51 percent of its stock is owned by
one or more women; and whose management and daily busi-
ness operations are controlled by one or more women.

(b) Representation. [Complete only if the offeror is a
women-owned business concern and has not represented itself
as a small business concern in paragraph (c)(1) of
FAR 52.219-1, Small Business Program Representations, of
this solicitation.] The offeror represents that it 0 is a women-
owned business concern.

(End of provision)

52.204-6 Unique Entity Identifier.
As prescribed in 4.607(b), insert the following provision:

UNIQUE ENTITY IDENTIFIER (OCT 2016)

(a) Definitions. As used in this provision—

“Electronic Funds Transfer (EFT) indicator” means a four-
character suffix to the unique entity identifier. The suffix is
assigned at the discretion of the commercial, nonprofit, or
Government entity to establish additional System for Award
Management records for identifying alternative EFT accounts
(see subpart 32.11) for the same entity.

“Unique entity identifier” means a number or other identi-
fier used to identify a specific commercial, nonprofit, or Gov-
ernment entity. See www.sam.gov for the designated entity for
establishing unique entity identifiers.

(b) The Offeror shall enter, in the block with its name and
address on the cover page of its offer, the annotation “Unique
Entity Identifier” followed by the unique entity identifier that
identifies the Offeror’s name and address exactly as stated in
the offer. The Offeror also shall enter its EFT indicator, if
applicable.

(c) If the Offeror does not have a unique entity identifier,
it should contact the entity designated at www.sam.gov for
establishment of the unique entity identifier directly to obtain
one. The Offeror should be prepared to provide the following
information:

(1) Company legal business name.

(2) Tradestyle, doing business, or other name by which
your entity is commonly recognized.

(3) Company physical street address, city, state and Zip
Code.

(4) Company mailing address, city, state and Zip Code
(if separate from physical).

(5) Company telephone number.

(6) Date the company was started.

(7) Number of employees at your location.

(8) Chief executive officer/key manager.

(9) Line of business (industry).

(10) Company headquarters name and address (report-
ing relationship within your entity).

(End of provision)

52.204-7 System for Award Management.
As prescribed in4.1105(a)(1), use the following provision:

SYSTEM FOR AWARD MANAGEMENT (OCT 2016)

(a) Definitions. As used in this provision—

“Electronic Funds Transfer (EFT) indicator” means a four-
character suffix to the unique entity identifier. The suffix is
assigned at the discretion of the commercial, nonprofit, or
Government entity to establish additional System for Award
Management records for identifying alternative EFT accounts
(see subpart 32.11) for the same entity.

“Registered in the System for Award Management (SAM)
database” means that—

(1) The Offeror has entered all mandatory information,
including the unique entity identifier and the EFT indicator, if
applicable, the Commercial and Government Entity (CAGE)
code, as well as data required by the Federal Funding
Accountability and Transparency Act of 2006 (see
subpart 4.14) into the SAM database;

(2) The offeror has completed the Core, Assertions, and
Representations and Certifications, and Points of Contact sec-
tions of the registration in the SAM database;

(3) The Government has validated all mandatory data
fields, to include validation of the Taxpayer Identification
Number (TIN) with the Internal Revenue Service (IRS). The
offeror will be required to provide consent for TIN validation
to the Government as a part of the SAM registration process;
and

(4) The Government has marked the record “Active”.

“Unique entity identifier” means a number or other identi-
fier used to identify a specific commercial, nonprofit, or Gov-
ernment entity. See www.sam.gov for the designated entity for
establishing unique entity identifiers.

(b)(1) By submission of an offer, the offeror acknowledges
the requirement that a prospective awardee shall be registered
in the SAM database prior to award, during performance, and
through final payment of any contract, basic agreement, basic

(FAC 2005-93) 52.2-11
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ordering agreement, or blanket purchasing agreement result-
ing from this solicitation.

(2) The Offeror shall enter, in the block with its name
and address on the cover page of its offer, the annotation
“Unique Entity Identifier” followed by the unique entity iden-
tifier that identifies the Offeror’s name and address exactly as
stated in the offer. The Offeror also shall enter its EFT indica-
tor, if applicable. The unique entity identifier will be used by
the Contracting Officer to verify that the Offeror is registered
in the SAM database.

(c) If the Offeror does not have a unique entity identifier,
it should contact the entity designated at www.sam.gov for
establishment of the unique entity identifier directly to obtain
one. The Offeror should be prepared to provide the following
information:

(1) Company legal business name.

(2) Tradestyle, doing business, or other name by which
your entity is commonly recognized.

(3) Company Physical Street Address, City, State, and
Zip Code.

(4) Company Mailing Address, City, State and Zip Code
(if separate from physical).

(5) Company telephone number.

(6) Date the company was started.

(7) Number of employees at your location.

(8) Chief executive officer/key manager.

(9) Line of business (industry).

(10) Company Headquarters name and address (report-
ing relationship within your entity).

(d) If the Offeror does not become registered in the SAM
database in the time prescribed by the Contracting Officer, the
Contracting Officer will proceed to award to the next other-
wise successful registered Offeror.

(e) Processing time, which normally takes 48 hours, should
be taken into consideration when registering. Offerors who
are not registered should consider applying for registration
immediately upon receipt of this solicitation.

(f) Offerors may obtain information on registration at
hitps://www.acquisition.gov .

(End of clause)

Alternate I (Jul 2013). As prescribed in 4.1105(a)(2), sub-
stitute the following paragraph (b)(1) for paragraph (b)(1) of the
basic provision:

(b)(1) By submission of an offer, the offeror acknowl-
edges the requirement that a prospective awardee shall be reg-
istered in the System for Award Management prior to award,
during performance, and through final payment of any contract,
basic agreement, basic ordering agreement, or blanket purchas-
ing agreement resulting from this solicitation. If registration
prior to award is not possible, the awardee shall be registered in
the System for Award Management within 30 days after award
or before three days prior to submission of the first invoice,
whichever occurs first.

52.2-12

52.204-8 Annual Representations and Certifications.
As prescribed in 4.1202(a), insert the following provision:

ANNUAL REPRESENTATIONS AND CERTIFICATIONS
(DEC 2016)

(a)(1) The North American Industry Classification System
(NAICS) code for this acquisition is
[insert NAICS codel].

(2) The small business size standard is
[insert size standard].

(3) The small business size standard for a concern which
submits an offer in its own name, other than on a construction
or service contract, but which proposes to furnish a product
which it did not itself manufacture, is 500 employees.

(b)(1) If the provision at 52.204-7, System for Award Man-
agement, is included in this solicitation, paragraph (d) of this
provision applies.

(2) If the provision at 52.204-7 is not included in this
solicitation, and the offeror is currently registered in the Sys-
tem for Award Management (SAM), and has completed the
Representations and Certifications section of SAM electroni-
cally, the offeror may choose to use paragraph (d) of this pro-
vision instead of completing the corresponding individual
representations and certifications in the solicitation. The
offeror shall indicate which option applies by checking one of
the following boxes:

o (i) Paragraph (d) applies.

o (i) Paragraph (d) does not apply and the offeror
has completed the individual representations and
certifications in the solicitation.

(c)(1) The following representations or certifications in
SAM are applicable to this solicitation as indicated:

(1) 52.203-2, Certificate of Independent Price Deter-
mination. This provision applies to solicitations when a firm-
fixed-price contract or fixed-price contract with economic
price adjustment is contemplated, unless—

(A) The acquisition is to be made under the sim-
plified acquisition procedures in Part 13;

(B) The solicitation is a request for technical pro-
posals under two-step sealed bidding procedures; or

(C) The solicitation is for utility services for
which rates are set by law or regulation.

(i1) 52.203-11, Certification and Disclosure Regard-
ing Payments to Influence Certain Federal Transactions. This
provision applies to solicitations expected to exceed
$150,000.

(iii) 52.204-3, Taxpayer Identification. This provi-
sion applies to solicitations that do not include the provision
at 52.204-7, System for Award Management.

(iv) 52.204-5, Women-Owned Business (Other Than
Small Business). This provision applies to solicitations that—

(A) Are not set aside for small business concerns;
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(B) Exceed the simplified acquisition threshold;
and

(C) Are for contracts that will be performed in the
United States or its outlying areas.

(v) 52.209-2, Prohibition on Contracting with
Inverted Domestic Corporations—Representation.

(vi) 52.209-5, Certification Regarding Responsibil-
ity Matters. This provision applies to solicitations where the
contract value is expected to exceed the simplified acquisition
threshold.

(vii) 52.209-11, Representation by Corporations
Regarding Delinquent Tax Liability or a Felony Conviction
under any Federal Law. This provision applies to all solicita-
tions.

(viii) 52.214-14, Place of Performance—Sealed Bid-
ding. This provision applies to invitations for bids except
those in which the place of performance is specified by the
Government.

(ix) 52.215-6, Place of Performance. This provision
applies to solicitations unless the place of performance is
specified by the Government.

(x) 52.219-1, Small Business Program Representa-
tions (Basic & Alternate I). This provision applies to solicita-
tions when the contract will be performed in the United States
or its outlying areas.

(A) The basic provision applies when the solici-
tations are issued by other than DoD, NASA, and the Coast
Guard.

(B) The provision with its Alternate I applies to
solicitations issued by DoD, NASA, or the Coast Guard.

(xi) 52.219-2, Equal Low Bids. This provision
applies to solicitations when contracting by sealed bidding
and the contract will be performed in the United States or its
outlying areas.

(xii) 52.222-22, Previous Contracts and Compliance
Reports. This provision applies to solicitations that include
the clause at 52.222-26, Equal Opportunity.

(xiii) 52.222-25, Affirmative Action Compli-
ance.This provision applies to solicitations, other than those
for construction, when the solicitation includes the clause at
52.222-26, Equal Opportunity.

(xiv) 52.222-38, Compliance with Veterans’
Employment Reporting Requirements. This provision applies
to solicitations when it is anticipated the contract award will
exceed the simplified acquisition threshold and the contract is
not for acquisition of commercial items.

(xv) 52.222-57, Representation Regarding Compli-
ance with Labor Laws (Executive Order 13673). This provi-
sion applies to solicitations expected to exceed $50 million
which are issued from October 25, 2016 through April 24,
2017, and solicitations expected to exceed $500,000, which
are issued after April 24, 2017.

Note to paragraph (c)(1)(xv): By a court order issued on
October 24, 2016, 52.222-57 is enjoined indefinitely as of the
date of the order. The enjoined paragraph will become effec-
tive immediately if the court terminates the injunction. At that

time, GSA, DoD and NASA will publish a document in the
Federal Register advising the public of the termination of the
injunction.

(xvi) 52.223-1, Biobased Product Certification. This
provision applies to solicitations that require the delivery or
specify the use of USDA—designated items; or include the
clause at 52.223-2, Affirmative Procurement of Biobased
Products Under Service and Construction Contracts.

(xvii) 52.223-4, Recovered Material Certification.
This provision applies to solicitations that are for, or specify
the use of, EPA—designated items.

(xviii) 52.225-2, Buy American Certificate. This
provision applies to solicitations containing the clause at
52.225-1.

(xix) 52.225-4, Buy American—Free Trade Agree-
ments—Israeli Trade Act Certificate. (Basic, Alternates I, 11,
and III.) This provision applies to solicitations containing the
clause at 52.225-3.

(A) If the acquisition value is less than $25,000,
the basic provision applies.

(B) Ifthe acquisition value is $25,000 or more but
is less than $50,000, the provision with its Alternate I applies.

(C) If the acquisition value is $50,000 or more but
is less than $77,533, the provision with its Alternate I1 applies.

(D) If the acquisition value is $77,533 or more but
is less than $100,000, the provision with its Alternate III
applies.

(xx) 52.225-6, Trade Agreements Certificate. This
provision applies to solicitations containing the clause at
52.225-5.

(xxi) 52.225-20, Prohibition on Conducting
Restricted Business Operations in Sudan—Certification. This
provision applies to all solicitations.

(xxii) 52.225-25, Prohibition on Contracting with
Entities Engaging in Certain Activities or Transactions Relat-
ing to Iran-Representation and Certifications. This provision
applies to all solicitations.

(xxiii) 52.226-2, Historically Black College or Uni-
versity and Minority Institution Representation. This provi-
sion applies to solicitations for research, studies, supplies, or
services of the type normally acquired from higher educa-
tional institutions.

(2) The following representations or certifications are
applicable as indicated by the Contracting Officer:
[Contracting Officer check as appropriate.]

__ (1) 52.204-17, Ownership or Control of Offeror.

(i) 52.204-20, Predecessor of Offeror.

_ (iii) 52.222-18, Certification Regarding Knowl-
edge of Child Labor for Listed End Products.

~ (iv) 52.222-48, Exemption from Application of
the Service Contract Labor Standards to Contracts for Main-
tenance, Calibration, or Repair of Certain Equipment- Certi-
fication.

~(v) 52.222-52, Exemption from Application of
the Service Contract Labor Standards to Contracts for Certain
Services-Certification.
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_(vi) 52.223-9, with its Alternate I, Estimate of
Percentage of Recovered Material Content for EPA—Desig-
nated Products (Alternate I only).

_(vii) 52.227-6, Royalty Information.

_(A) Basic.
__ (B) Alternate I.

_ (viii) 52.227-15, Representation of Limited
Rights Data and Restricted Computer Software.

(d) The offeror has completed the annual representations
and certifications electronically via the SAM website
accessed through Attps://www.acquisition.gov. After review-
ing the SAM database information, the offeror verifies by sub-
mission of the offer that the representations and certifications
currently posted electronically that apply to this solicitation as
indicated in paragraph (c) of this provision have been entered
or updated within the last 12 months, are current, accurate,
complete, and applicable to this solicitation (including the
business size standard applicable to the NAICS code refer-
enced for this solicitation), as of the date of this offer and are
incorporated in this offer by reference (see FAR 4.1201);
except for the changes identified below [offeror to insert
changes, identifying change by clause number, title, date].
These amended representation(s) and/or certification(s) are
also incorporated in this offer and are current, accurate, and
complete as of the date of this offer.

FAR CLAUSE #

TITLE DATE  CHANGE

Any changes provided by the offeror are applicable to this
solicitation only, and do not result in an update to the repre-
sentations and certifications posted on SAM.

(End of provision)

52.204-9 Personal Identity Verification of Contractor
Personnel.
As prescribed in 4.1303, insert the following clause:

PERSONAL IDENTITY VERIFICATION OF CONTRACTOR
PERSONNEL (JAN 2011)

(a) The Contractor shall comply with agency personal
identity verification procedures identified in the contract that
implement Homeland Security Presidential Directive-12
(HSPD-12), Office of Management and Budget (OMB) guid-
ance M-05-24 and Federal Information Processing Standards
Publication (FIPS PUB) Number 201.

(b) The Contractor shall account for all forms of Govern-
ment-provided identification issued to the Contractor employ-
ees in connection with performance under this contract. The
Contractor shall return such identification to the issuing
agency at the earliest of any of the following, unless otherwise
determined by the Government:

(1) When no longer needed for contract performance.

52.2-12.2 (FAC 2005-93)

(2) Upon completion of the Contractor employee’s
employment.
(3) Upon contract completion or termination.

(c) The Contracting Officer may delay final payment under
a contract if the Contractor fails to comply with these require-
ments.

(d) The Contractor shall insert the substance of this clause,
including this paragraph (d), in all subcontracts when the sub-
contractor’s employees are required to have routine physical
access to a Federally-controlled facility and/or routine access
to a Federally-controlled information system. It shall be the
responsibility of the prime Contractor to return such identifi-
cation to the issuing agency in accordance with the terms set
forth in paragraph (b) of this section, unless otherwise
approved in writing by the Contracting Officer.

(End of clause)

52.204-10 Reporting Executive Compensation and First-
Tier Subcontract Awards.
As prescribed in 4.1403(a), insert the following clause:

REPORTING EXECUTIVE COMPENSATION AND FIRST-TIER
SUBCONTRACT AWARDS (OCT 2016)

(a) Definitions. As used in this clause:

“Executive” means officers, managing partners, or any
other employees in management positions.

“First-tier subcontract” means a subcontract awarded
directly by the Contractor for the purpose of acquiring sup-
plies or services (including construction) for performance of
a prime contract. It does not include the Contractor’s supplier
agreements with vendors, such as long-term arrangements for
materials or supplies that benefit multiple contracts and/or the
costs of which are normally applied to a Contractor’s general
and administrative expenses or indirect costs.

“Month of award” means the month in which a contract is
signed by the Contracting Officer or the month in which a
first-tier subcontract is signed by the Contractor.

“Total compensation” means the cash and noncash dollar
value earned by the executive during the Contractor’s preced-
ing fiscal year and includes the following (for more informa-
tion see 17 CFR 229.402(c)(2)):

(1) Salary and bonus.

(2) Awards of stock, stock options, and stock apprecia-
tion rights. Use the dollar amount recognized for financial
statement reporting purposes with respect to the fiscal year in
accordance with the Financial Accounting Standards Board’s
Accounting Standards Codification (FASB ASC) 718, Com-
pensation-Stock Compensation.

(3) Earnings for services under non-equity incentive
plans. This does not include group life, health, hospitalization
or medical reimbursement plans that do not discriminate in
favor of executives, and are available generally to all salaried
employees.
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(4) Change in pension value. This is the change in pres-
ent value of defined benefit and actuarial pension plans.

(5) Above-market earnings on deferred compensation
which is not tax-qualified.

(6) Other compensation, if the aggregate value of all
such other compensation (e.g., severance, termination pay-
ments, value of life insurance paid on behalf of the employee,
perquisites or property) for the executive exceeds $10,000.

(b) Section 2(d)(2) of the Federal Funding Accountability
and Transparency Act of 2006 (Pub. L. 109-282), as amended
by section 6202 of the Government Funding Transparency
Act of 2008 (Pub. L. 110-252), requires the Contractor to
report information on subcontract awards. The law requires
all reported information be made public, therefore, the Con-
tractor is responsible for notifying its subcontractors that the
required information will be made public.

(c) Nothing in this clause requires the disclosure of classi-
fied information

(d)(1) Executive compensation of the prime contractor. As
a part of its annual registration requirement in the System for
Award Management (SAM) database (FAR provision
52.204-7), the Contractor shall report the names and total
compensation of each of the five most highly compensated
executives for its preceding completed fiscal year, if—

(1) In the Contractor’s preceding fiscal year, the Con-
tractor received—

(A) 80 percent or more of its annual gross reve-
nues from Federal contracts (and subcontracts), loans, grants
(and subgrants), cooperative agreements, and other forms of
Federal financial assistance; and

(B) $25,000,000 or more in annual gross revenues
from Federal contracts (and subcontracts), loans, grants (and
subgrants), cooperative agreements, and other forms of Fed-
eral financial assistance; and

(i1) The public does not have access to information
about the compensation of the executives through periodic
reports filed under section 13(a) or 15(d) of the Securities
Exchange Act of 1934 (15 U.S.C. 78m(a), 780(d)) or section
6104 of the Internal Revenue Code of 1986. (To determine if
the public has access to the compensation information, see the
U.S. Security and Exchange Commission total compensation
filings at http.//www.sec.gov/answers/execomp.htm.)

(2) First-tier subcontract information. Unless other-
wise directed by the contracting officer, or as provided in para-
graph (g) of this clause, by the end of the month following the
month of award of a first-tier subcontract with a value of
$30,000 or more, the Contractor shall report the following
information at http://www.fsrs.gov for that first-tier subcon-
tract. (The Contractor shall follow the instructions at Attp.//
www.fsrs.gov to report the data.)

(1) Unique entity identifier for the subcontractor
receiving the award and for the subcontractor’s parent com-
pany, if the subcontractor has a parent company.

(i1) Name of the subcontractor.

(ii1) Amount of the subcontract award.

(iv) Date of the subcontract award.

(v) A description of the products or services (includ-
ing construction) being provided under the subcontract,
including the overall purpose and expected outcomes or
results of the subcontract.

(vi) Subcontract number (the subcontract number
assigned by the Contractor).

(vii) Subcontractor’s physical address including
street address, city, state, and country. Also include the nine-
digit zip code and congressional district.

(viii) Subcontractor’s primary performance location
including street address, city, state, and country. Also include
the nine-digit zip code and congressional district.

(ix) The prime contract number, and order number if
applicable.

(x) Awarding agency name and code.

(xi) Funding agency name and code.

(xii) Government contracting office code.

(xiii) Treasury account symbol (TAS) as reported in
FPDS.

(xiv) The applicable North American Industry Clas-
sification System code (NAICS).

(3) Executive compensation of the first-tier subcontrac-
tor. Unless otherwise directed by the Contracting Officer, by
the end of the month following the month of award of a first-
tier subcontract with a value of $30,000 or more, and annually
thereafter (calculated from the prime contract award date), the
Contractor shall report the names and total compensation of
each of the five most highly compensated executives for that
first-tier subcontractor for the first-tier subcontractor’s pre-
ceding completed fiscal year at http.//www.fsrs.gov , if—

(i) In the subcontractor’s preceding fiscal year, the
subcontractor received—

(A) 80 percent or more of its annual gross reve-
nues from Federal contracts (and subcontracts), loans, grants
(and subgrants), cooperative agreements, and other forms of
Federal financial assistance; and

(B) $25,000,000 or more in annual gross revenues
from Federal contracts (and subcontracts), loans, grants (and
subgrants), cooperative agreements, and other forms of Fed-
eral financial assistance; and

(i1) The public does not have access to information
about the compensation of the executives through periodic
reports filed under section 13(a) or 15(d) of the Securities
Exchange Act of 1934 (15 U.S.C. 78m(a), 780(d)) or section
6104 of the Internal Revenue Code of 1986. (To determine if
the public has access to the compensation information, see the
U.S. Security and Exchange Commission total compensation
filings at http.//www.sec.gov/answers/execomp.htm.)
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(e) The Contractor shall not split or break down first-tier
subcontract awards to a value less than $30,000 to avoid the
reporting requirements in paragraph (d) of this clause.

(f) The Contractor is required to report information on a
first-tier subcontract covered by paragraph (d) when the sub-
contract is awarded. Continued reporting on the same subcon-
tract is not required unless one of the reported data elements
changes during the performance of the subcontract. The Con-
tractor is not required to make further reports after the first-
tier subcontract expires.

(g)(1) If the Contractor in the previous tax year had gross
income, from all sources, under $300,000, the Contractor is
exempt from the requirement to report subcontractor awards.

(2) If a subcontractor in the previous tax year had gross
income from all sources under $300,000, the Contractor does
not need to report awards for that subcontractor.

(h) The FSRS database at Attp.//www.fsrs.gov will be pre-
populated with some information from SAM and FPDS data-
bases. If FPDS information is incorrect, the contractor should
notify the contracting officer. If the SAM database informa-
tion is incorrect, the contractor is responsible for correcting
this information.

(End of clause)
52.204-11 [Reserved]

52.204-12 Unique Entity Identifier Maintenance.
As prescribed in 4.607(c), insert the following clause:

UNIQUE ENTITY IDENTIFIER MAINTENANCE (OCT 2016)

(a) Definition. “Unique entity identifier”, as used in this
clause, means a number or other identifier used to identify a
specific commercial, nonprofit, or Government entity. See
www.sam.gov for the designated entity for establishing unique
entity identifiers.

(b) The Contractor shall ensure that the unique entity iden-
tifier is maintained with the entity designated at the System for
Award Management (SAM) for establishment of the unique
entity identifier throughout the life of the contract. The Con-
tractor shall communicate any change to the unique entity
identifier to the Contracting Officer within 30 days after the
change, so an appropriate modification can be issued to
update the data on the contract. A change in the unique entity
identifier does not necessarily require a novation be accom-
plished.

(End of clause)

52.204-13 System for Award Management Maintenance.
As prescribed in 4.1105(b), use the following clause:

SYSTEM FOR AWARD MANAGEMENT MAINTENANCE.
(OCT 2016)

(a) Definitions. As used in this clause—

52.2-12.4 (FAC 2005-93)

“Electronic Funds Transfer (EFT) indicator” means a four-
character suffix to the unique entity identifier. The suffix is
assigned at the discretion of the commercial, nonprofit, or
Government entity to establish additional System for Award
Management (SAM) records for identifying alternative EFT
accounts (see subpart 32.11) for the same entity.

“Registered in the System for Award Management (SAM)
database” means that—

(1) The Contractor has entered all mandatory informa-
tion, including the unique entity identifier and the EFT indi-
cator (if applicable), the Commercial and Government Entity
(CAGE) code, as well as data required by the Federal Funding
Accountability and Transparency Act of 2006 (see
subpart 4.14), into the SAM database;

(2) The Contractor has completed the Core, Assertions,
Representations and Certifications, and Points of Contact sec-
tions of the registration in the SAM database;

(3) The Government has validated all mandatory data
fields, to include validation of the Taxpayer Identification
Number (TIN) with the Internal Revenue Service (IRS). The
Contractor will be required to provide consent for TIN vali-
dation to the Government as a part of the SAM registration
process; and

(4) The Government has marked the record “Active”.

“System for Award Management (SAM)” means the pri-
mary Government repository for prospective Federal awardee
and Federal awardee information and the centralized Govern-
ment system for certain contracting, grants, and other assis-
tance-related processes. It includes—

(1) Data collected from prospective Federal awardees
required for the conduct of business with the Government;

(2) Prospective contractor-submitted annual representa-
tions and certifications in accordance with FAR subpart 4.12;
and

(3) Identification of those parties excluded from receiv-
ing Federal contracts, certain subcontracts, and certain types
of Federal financial and non-financial assistance and benefits.

“Unique entity identifier” means a number or other identi-
fier used to identify a specific commercial, nonprofit, or Gov-
ernment entity. See www.sam.gov for the designated entity for
establishing unique entity identifiers.

(b) The Contractor is responsible for the accuracy and
completeness of the data within the SAM database, and for
any liability resulting from the Government’s reliance on
inaccurate or incomplete data. To remain registered in the
SAM database after the initial registration, the Contractor is
required to review and update on an annual basis, from the
date of initial registration or subsequent updates, its informa-
tion in the SAM database to ensure it is current, accurate and
complete. Updating information in the SAM does not alter the
terms and conditions of this contract and is not a substitute for
a properly executed contractual document.

(c) (1) (1) If a Contractor has legally changed its business
name, doing business as name, or division name (whichever
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is shown on the contract), or has transferred the assets used in
performing the contract, but has not completed the necessary
requirements regarding novation and change-of-name agree-
ments in subpart 42.12, the Contractor shall provide the
responsible Contracting Officer a minimum of one business
day's written notification of its intention to—

(A) Change the name in the SAM database;

(B) Comply with the requirements of subpart
42.12 of the FAR; and

(C) Agree in writing to the timeline and proce-
dures specified by the responsible Contracting Officer. The
Contractor shall provide with the notification sufficient doc-
umentation to support the legally changed name.

(ii) If the Contractor fails to comply with the require-
ments of paragraph (¢)(1)(i) of this clause, or fails to perform
the agreement at paragraph (c)(1)(i)(C) of this clause, and, in
the absence of a properly executed novation or change-of-
name agreement, the SAM information that shows the Con-
tractor to be other than the Contractor indicated in the contract
will be considered to be incorrect information within the
meaning of the “Suspension of Payment” paragraph of the
electronic funds transfer (EFT) clause of this contract.

(2) The Contractor shall not change the name or address
for EFT payments or manual payments, as appropriate, in the
SAM record to reflect an assignee for the purpose of assign-
ment of claims (see FAR subpart 32.8, Assignment of
Claims). Assignees shall be separately registered in the SAM.
Information provided to the Contractor’s SAM record that
indicates payments, including those made by EFT, to an ulti-
mate recipient other than that Contractor will be considered to
be incorrect information within the meaning of the “Suspen-
sion of Payment” paragraph of the EFT clause of this contract.

(3) The Contractor shall ensure that the unique entity
identifier is maintained with the entity designated at
www.sam.gov. for establishment of the unique entity identifier
throughout the life of the contract. The Contractor shall com-
municate any change to the unique entity identifier to the Con-
tracting Officer within 30 days after the change, so an
appropriate modification can be issued to update the data on
the contract. A change in the unique entity identifier does not
necessarily require a novation be accomplished.

(d) Contractors may obtain additional information on reg-
istration and annual confirmation requirements at Attps.//
WWW.Acquisition.gov.

(End of clause)

52.204-14 Service Contract Reporting Requirements.
As prescribed in 4.1705(a), insert the following clause:

SERVICE CONTRACT REPORTING REQUIREMENTS
(OcT 2016)
(a) Definition.
“First-tier subcontract” means a subcontract awarded
directly by the Contractor for the purpose of acquiring sup-

plies or services (including construction) for performance of
a prime contract. It does not include the Contractor’s supplier
agreements with vendors, such as long-term arrangements for
materials or supplies that benefit multiple contracts and/or the
costs of which are normally applied to a Contractor’s general
and administrative expenses or indirect costs.

(b) The Contractor shall report, in accordance with para-
graphs (c) and (d) of this clause, annually by October 31, for
services performed under this contract during the preceding
Government fiscal year (October 1-September 30).

(c) The Contractor shall report the following information:
(1) Contract number and, as applicable, order number.

(2) The total dollar amount invoiced for services per-
formed during the previous Government fiscal year under the
contract.

(3) The number of Contractor direct labor hours
expended on the services performed during the previous Gov-
ernment fiscal year.

(4) Data reported by subcontractors under paragraph (f)
of this clause.

(d) The information required in paragraph (c) of this clause
shall be submitted via the internet at www.sam.gov. (See SAM
User Guide). If the Contractor fails to submit the report in a
timely manner, the contracting officer will exercise appropri-
ate contractual remedies. In addition, the Contracting Officer
will make the Contractor’s failure to comply with the report-
ing requirements a part of the Contractor’s performance infor-
mation under FAR subpart 42.15.

(e) Agencies will review Contractor reported information
for reasonableness and consistency with available contract
information. In the event the agency believes that revisions
to the Contractor reported information are warranted, the
agency will notify the Contractor no later than November 15.
By November 30, the Contractor shall revise the report, or
document its rationale for the agency.

(f)(1) The Contractor shall require each first-tier subcon-
tractor providing services under this contract, with subcon-
tract(s) each valued at or above the thresholds set forth in
4.1703(a)(2), to provide the following detailed information to
the Contractor in sufficient time to submit the report:

(i) Subcontract number (including subcontractor
name and unique entity identifier); and

(i1)) The number of first-tier subcontractor direct-
labor hours expended on the services performed during the
previous Government fiscal year.

(2) The Contractor shall advise the subcontractor that
the information will be made available to the public as
required by section 743 of Division C of the Consolidated
Appropriations Act, 2010.

(End of clause)
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52.204-15 Service Contract Reporting Requirements for
Indefinite-Delivery Contracts.
As prescribed in 4.1705(b), insert the following clause:

SERVICE CONTRACT REPORTING REQUIREMENTS FOR
INDEFINITE-DELIVERY CONTRACTS (OCT 2016)

(a) Definitions.

“First-tier subcontract” means a subcontract awarded
directly by the Contractor for the purpose of acquiring sup-
plies or services (including construction) for performance of
aprime contract. It does not include the Contractor’s supplier
agreements with vendors, such as long-term arrangements for
materials or supplies that benefit multiple contracts and/or the
costs of which are normally applied to a Contractor’s general
and administrative expenses or indirect costs.

(b) The Contractor shall report, in accordance with para-
graphs (¢) and (d) of this clause, annually by October 31, for
services performed during the preceding Government fiscal
year (October 1-September 30) under this contract for orders
that exceed the thresholds established in 4.1703(a)(2).

(c) The Contractor shall report the following information:

(1) Contract number and order number.

(2) The total dollar amount invoiced for services per-
formed during the previous Government fiscal year under the
order.

(3) The number of Contractor direct labor hours
expended on the services performed during the previous Gov-
ernment fiscal year.

(4) Data reported by subcontractors under paragraph (f)
of this clause.

(d) The information required in paragraph (c) of this clause
shall be submitted via the internet at www.sam.gov. (See SAM
User Guide). If the Contractor fails to submit the report in a
timely manner, the Contracting Officer will exercise appro-
priate contractual remedies. In addition, the Contracting Offi-
cer will make the Contractor’s failure to comply with the
reporting requirements a part of the Contractor’s performance
information under FAR subpart 42.15.

(e) Agencies will review Contractor reported information
for reasonableness and consistency with available contract
information. In the event the agency believes that revisions
to the Contractor reported information are warranted, the
agency will notify the Contractor no later than November 15.
By November 30, the Contractor shall revise the report, or
document its rationale for the agency.

(f)(1) The Contractor shall require each first-tier subcon-
tractor providing services under this contract, with subcon-
tract(s) each valued at or above the thresholds set forth in
4.1703(a)(2), to provide the following detailed information to
the Contractor in sufficient time to submit the report:

(1) Subcontract number (including subcontractor
name and unique entity identifier), and
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(i) The number of first-tier subcontractor direct-
labor hours expended on the services performed during the
previous Government fiscal year.

(2) The Contractor shall advise the subcontractor that
the information will be made available to the public as
required by section 743 of Division C of the Consolidated
Appropriations Act, 2010.

(End of clause)

52.204-16 Commercial and Government Entity Code
Reporting.
As prescribed in 4.1804(a), use the following provision:

COMMERCIAL AND GOVERNMENT ENTITY CODE
REPORTING (JUL 2016)

(a) Definition. As used in this provision —

“Commercial and Government Entity (CAGE) code”
means—

(1) An identifier assigned to entities located in the
United States or its outlying areas by the Defense Logistics
Agency (DLA) Commercial and Government Entity (CAGE)
Branch to identify a commercial or government entity; or

(2) An identifier assigned by a member of the North
Atlantic Treaty Organization (NATO) or by the NATO Sup-
port and Procurement Agency (NSPA) to entities located out-
side the United States and its outlying areas that the DLA
Commercial and Government Entity (CAGE) Branch records
and maintains in the CAGE master file. This type of code is
known as a NATO CAGE (NCAGE) code.

(b) The Offeror shall enter its CAGE code in its offer with
its name and address or otherwise include it prominently in its
proposal. The CAGE code entered must be for that name and
address. Enter “CAGE” before the number. The CAGE code
is required prior to award.

(c) CAGE codes may be obtained via—

(1) Registration in the System for Award Management
(SAM) at www.sam.gov. If the Offeror is located in the United
States or its outlying areas and does not already have a CAGE
code assigned, the DLA Commercial and Government Entity
(CAGE) Branch will assign a CAGE code as a part of the
SAM registration process. SAM registrants located outside
the United States and its outlying areas shall obtain a NCAGE
code prior to registration in SAM (see paragraph (c)(3) of this
provision).

(2) The DLA Contractor and Government Entity
(CAGE) Branch. If registration in SAM is not required for the
subject procurement, and the offeror does not otherwise reg-
ister in SAM, an offeror located in the United States or its out-
lying areas may request that a CAGE code be assigned by
submitting a request at https.//cage.dla.mil.

(3) The appropriate country codification bureau. Enti-
ties located outside the United States and its outlying areas
may obtain an NCAGE code by contacting the Codification
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Bureau in the foreign entity’s country if that country is a mem-
ber of NATO or a sponsored nation. NCAGE codes may be
obtained from the NSPA at https://eportal.nspa.nato.int/
AC135Public/scage/CagelList.aspx if the foreign entity’s
country is not a member of NATO or a sponsored nation.
Points of contact for codification bureaus, as well as addi-
tional information on obtaining NCAGE codes, are available
at http://www.nato.int/structur/AC/135/main/links/
contacts.htm.

(d) Additional guidance for establishing and maintaining
CAGE codes is available at https://cage.dla.mil.

(e) When a CAGE Code is required for the immediate
owner and/or the highest-level owner by 52.204-17 or
52.212-3(p), the Offeror shall obtain the respective CAGE
Code from that entity to supply the CAGE Code to the Gov-
ernment.

(f) Do not delay submission of the offer pending receipt of
a CAGE code.

(End of provision)

52.204-17 Ownership or Control of Offeror.
As prescribed in 4.1804(b), use the following provision:

OWNERSHIP OR CONTROL OF OFFEROR (JUL 2016)

(a) Definitions. As used in this provision—

“Commercial and Government Entity (CAGE) code”
means—

(1) An identifier assigned to entities located in the
United States or its outlying areas by the Defense Logistics
Agency (DLA) Commercial and Government Entity (CAGE)
Branch to identify a commercial or government entity; or

(2) An identifier assigned by a member of the North
Atlantic Treaty Organization (NATO) or by the NATO Sup-
port and Procurement Agency (NSPA) to entities located out-
side the United States and its outlying areas that the DLA
Commercial and Government Entity (CAGE) Branch records
and maintains in the CAGE master file. This type of code is
known as a NATO CAGE (NCAGE) code.

“Highest-level owner” means the entity that owns or con-
trols an immediate owner of the offeror, or that owns or con-
trols one or more entities that control an immediate owner of
the offeror. No entity owns or exercises control of the highest
level owner.

“Immediate owner” means an entity, other than the offeror,
that has direct control of the offeror. Indicators of control
include, but are not limited to, one or more of the following:
ownership or interlocking management, identity of interests
among family members, shared facilities and equipment, and
the common use of employees.

(b) The Offeror represents that it o has or o does not have
an immediate owner. If the Offeror has more than one imme-
diate owner (such as a joint venture), then the Offeror shall

respond to paragraph (c) and if applicable, paragraph (d) of
this provision for each participant in the joint venture.

(c) If the Offeror indicates “has” in paragraph (b) of this
provision, enter the following information:

Immediate owner CAGE code:

Immediate owner legal name:

(Do not use a ““doing business as” name)

Is the immediate owner owned or controlled by another
entity?: 0 Yes or 0 No.

(d) If the Offeror indicates “yes” in paragraph (c) of this
provision, indicating that the immediate owner is owned or
controlled by another entity, then enter the following informa-
tion:

Highest-level owner CAGE code:

Highest-level owner legal name:

(Do not use a “doing business as”’ name)

(End of provision)

52.204-18 Commercial and Government Entity Code
Maintenance.
As prescribed in 4.1804(c), use the following clause:

COMMERCIAL AND GOVERNMENT ENTITY CODE
MAINTENANCE (JUL 2016)

(a) Definition. As used in this clause—

“Commercial and Government Entity (CAGE) code”
means—

(1) An identifier assigned to entities located in the
United States or its outlying areas by the Defense Logistics
Agency (DLA) Commercial and Government Entity (CAGE)
Branch to identify a commercial or government entity; or

(2) An identifier assigned by a member of the North
Atlantic Treaty Organization (NATO) or by the NATO Sup-
port and Procurement Agency (NSPA) to entities located out-
side the United States and its outlying areas that the DLA
Commercial and Government Entity (CAGE) Branch records
and maintains in the CAGE master file. This type of code is
known as a NATO CAGE (NCAGE) code.

(b) Contractors shall ensure that the CAGE code is main-
tained throughout the life of the contract. For contractors reg-
istered in the System for Award Management (SAM), the
DLA Commercial and Government Entity (CAGE) Branch
shall only modify data received from SAM in the CAGE mas-
ter file if the contractor initiates those changes via update of
its SAM registration. Contractors undergoing a novation or
change-of-name agreement shall notify the contracting officer
in accordance with subpart 42.12. The contractor shall com-
municate any change to the CAGE code to the contracting
officer within 30 days after the change, so that a modification
can be issued to update the CAGE code on the contract.

(c) Contractors located in the United States or its outlying
areas that are not registered in SAM shall submit written
change requests to the DLA Commercial and Government
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Entity (CAGE) Branch. Requests for changes shall be pro-
vided at https.//cage.dla.mil. Change requests to the CAGE
master file are accepted from the entity identified by the code.

(d) Contractors located outside the United States and its
outlying areas that are not registered in SAM shall contact the
appropriate National Codification Bureau (points of contact
available at http://www.nato.int/structur/AC/135/main/links/
contacts.htm) or NSPA at https://eportal.nspa.nato.int/
AC135Public/scage/Cagelist.aspx to request CAGE
changes.

(e) Additional guidance for maintaining CAGE codes is
available at https.//cage.dla.mil.

(End of clause)

52.204-19 Incorporation by Reference of Representations
and Certifications.
As prescribed in 4.1202(b), insert the following clause.

INCORPORATION BY REFERENCE OF REPRESENTATIONS
AND CERTIFICATIONS (DEC 2014)

The Contractor’s representations and certifications,
including those completed electronically via the System for
Award Management (SAM), are incorporated by reference
into the contract.

(End of clause)

52.204-20 Predecessor of Offeror.
As prescribed in 4.1804(d), insert the following provision:

PREDECESSOR OF OFFEROR (JUL 2016)

(a) Definitions. As used in this provision—
“Commercial and Government Entity (CAGE) code”
means—

(1) An identifier assigned to entities located in the
United States or its outlying areas by the Defense Logistics
Agency (DLA) Commercial and Government Entity (CAGE)
Branch to identify a commercial or government entity; or

(2) An identifier assigned by a member of the North
Atlantic Treaty Organization (NATO) or by the NATO Sup-
port and Procurement Agency (NSPA) to entities located out-
side the United States and its outlying arecas that the DLA
Commercial and Government Entity (CAGE) Branch records
and maintains in the CAGE master file. This type of code is
known as a NATO CAGE (NCAGE) code.

“Predecessor” means an entity that is replaced by a succes-
sor and includes any predecessors of the predecessor.

“Successor” means an entity that has replaced a predeces-
sor by acquiring the assets and carrying out the affairs of the
predecessor under a new name (often through acquisition or
merger). The term “successor” does not include new offices/
divisions of the same company or a company that only
changes its name. The extent of the responsibility of the suc-
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cessor for the liabilities of the predecessor may vary, depend-
ing on State law and specific circumstances.

(b) The Offeror represents that it 0 is or O is not a succes-
sor to a predecessor that held a Federal contract or grant within
the last three years.

(c) If the Offeror has indicated “is” in paragraph (b) of this
provision, enter the following information for all predecessors
that held a Federal contract or grant within the last three years
(if more than one predecessor, list in reverse chronological
order):

Predecessor CAGE code:

Predecessor legal name:

(Do not use a “doing business as” name)

(or mark “Unknown”)

(End of provision)

52.204-21 Basic Safeguarding of Covered Contractor
Information Systems.
As prescribed in 4.1903, insert the following clause:

BASIC SAFEGUARDING OF COVERED CONTRACTOR
INFORMATION SYSTEMS (JUN 2016)

(a) Definitions. As used in this clause—

“Covered contractor information system” means an infor-
mation system that is owned or operated by a contractor that
processes, stores, or transmits Federal contract information.

“Federal contract information” means information, not
intended for public release, that is provided by or generated
for the Government under a contract to develop or deliver a
product or service to the Government, but not including infor-
mation provided by the Government to the public (such as on
public websites) or simple transactional information, such as
necessary to process payments.

“Information” means any communication or representa-
tion of knowledge such as facts, data, or opinions, in any
medium or form, including textual, numerical, graphic, carto-
graphic, narrative, or audiovisual (Committee on National
Security Systems Instruction (CNSSI) 4009).

“Information system” means a discrete set of information
resources organized for the collection, processing, mainte-
nance, use, sharing, dissemination, or disposition of informa-
tion (44 U.S.C. 3502).

“Safeguarding” means measures or controls that are pre-
scribed to protect information systems.

(b) Safeguarding requirements and procedures. (1) The
Contractor shall apply the following basic safeguarding
requirements and procedures to protect covered contractor
information systems. Requirements and procedures for basic
safeguarding of covered contractor information systems shall
include, at a minimum, the following security controls:

(1) Limit information system access to authorized
users, processes acting on behalf of authorized users, or
devices (including other information systems).
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(i1) Limit information system access to the types of
transactions and functions that authorized users are permitted
to execute.

(iii) Verify and control/limit connections to and use
of external information systems.

(iv) Control information posted or processed on pub-
licly accessible information systems.

(v) Identify information system users, processes act-
ing on behalf of users, or devices.

(vi) Authenticate (or verify) the identities of those
users, processes, or devices, as a prerequisite to allowing
access to organizational information systems.

(vii) Sanitize or destroy information system media
containing Federal Contract Information before disposal or
release for reuse.

(viii) Limit physical access to organizational infor-
mation systems, equipment, and the respective operating
environments to authorized individuals.

(ix) Escort visitors and monitor visitor activity;
maintain audit logs of physical access; and control and man-
age physical access devices.

(x) Monitor, control, and protect organizational com-
munications (i.e., information transmitted or received by
organizational information systems) at the external boundar-
ies and key internal boundaries of the information systems.

(xi) Implement subnetworks for publicly accessible
system components that are physically or logically separated
from internal networks.

(xii) Identify, report, and correct information and
information system flaws in a timely manner.

(xiii) Provide protection from malicious code at
appropriate locations within organizational information sys-
tems.

(xiv) Update malicious code protection mechanisms
when new releases are available.

(xv) Perform periodic scans of the information sys-
tem and real-time scans of files from external sources as files
are downloaded, opened, or executed.

(2) Other requirements. This clause does not relieve the
Contractor of any other specific safeguarding requirements
specified by Federal agencies and departments relating to cov-
ered contractor information systems generally or other Fed-
eral safeguarding requirements for controlled unclassified
information (CUI) as established by Executive Order 13556.

(c) Subcontracts. The Contractor shall include the sub-
stance of this clause, including this paragraph (c), in subcon-
tracts under this contract (including subcontracts for the
acquisition of commercial items, other than commercially
available off-the-shelf items), in which the subcontractor may
have Federal contract information residing in or transiting
through its information system.

52.205 [Reserved]

52.206 [Reserved]
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(1) The agency’s evaluation of the significant weak or
deficient factors in the debriefed offeror’s offer.

(2) The overall evaluated cost or price and technical rat-
ing of the successful and the debriefed offeror and past per-
formance information on the debriefed offeror.

(3) The overall ranking of all offerors, when any rank-
ing was developed by the agency during source selection.

(4) A summary of the rationale for award;

(5) For acquisitions of commercial items, the make and
model of the item to be delivered by the successful offeror.

(6) Reasonable responses to relevant questions posed
by the debriefed offeror as to whether source-selection proce-
dures set forth in the solicitation, applicable regulations, and
other applicable authorities were followed by the agency.

(End of provision)

52.212-2 Evaluation—Commercial Items.
As prescribed in 12.301(c), the Contracting Officer may
insert a provision substantially as follows:

EVALUATION—COMMERCIAL ITEMS (OCT 2014)

(a) The Government will award a contract resulting from
this solicitation to the responsible offeror whose offer con-
forming to the solicitation will be most advantageous to the
Government, price and other factors considered. The follow-
ing factors shall be used to evaluate offers:

[Contracting Officer shall insert the significant evaluation
factors, such as (i) technical capability of the item offered to
meet the Government requirement; (ii) price; (iii) past perfor-
mance (see FAR 15.304); and include them in the relative
order of importance of the evaluation factors, such as in
descending order of importance.]
Technical and past performance, when combined, are
[Contracting Officer state, in accordance with
FAR 15.304, the relative importance of all other evaluation
factors, when combined, when compared to price.]

(b) Options. The Government will evaluate offers for
award purposes by adding the total price for all options to the
total price for the basic requirement. The Government may
determine that an offer is unacceptable if the option prices are
significantly unbalanced. Evaluation of options shall not obli-
gate the Government to exercise the option(s).

(c) A written notice of award or acceptance of an offer,
mailed or otherwise furnished to the successful offeror within
the time for acceptance specified in the offer, shall result in a
binding contract without further action by either party. Before

the offer’s specified expiration time, the Government may
accept an offer (or part of an offer), whether or not there are
negotiations after its receipt, unless a written notice of with-
drawal is received before award.

(End of provision)

52.212-3 Offeror Representations and Certifications—
Commercial Items.
As prescribed in 12.301(b)(2), insert the following
provision:

OFFEROR REPRESENTATIONS AND CERTIFICATIONS—
COMMERCIAL ITEMS (DEC 2016)

The Offeror shall complete only paragraph (b) of this pro-
vision if the Offeror has completed the annual representations
and certification electronically via the System for Award
Management (SAM) Website located at https.//www.sam.gov/
portal. If the Offeror has not completed the annual represen-
tations and certifications electronically, the Offeror shall com-
plete only paragraphs (c) through (s) of this provision.

(a) Definitions. As used in this provision—

“Administrative merits determination” means certain
notices or findings of labor law violations issued by an
enforcement agency following an investigation. An adminis-
trative merits determination may be final or be subject to
appeal or further review. To determine whether a particular
notice or finding is covered by this definition, it is necessary
to consult section II.B. in the DOL Guidance.

“Arbitral award or decision” means an arbitrator or arbitral
panel determination that a labor law violation occurred, or that
enjoined or restrained a violation of labor law. It includes an
award or decision that is not final or is subject to being con-
firmed, modified, or vacated by a court, and includes an award
or decision resulting from private or confidential proceedings.
To determine whether a particular award or decision is cov-
ered by this definition, it is necessary to consult section I.B.
in the DOL Guidance.

“Civil judgment” means—

(1) In paragraph (h) of this provision: A judgment or
finding of a civil offense by any court of competent jurisdic-
tion.

(2) In paragraph (s) of this provision: Any judgment or
order entered by any Federal or State court in which the court
determined that a labor law violation occurred, or enjoined or
restrained a violation of labor law. It includes a judgment or
order that is not final or is subject to appeal. To determine
whether a particular judgment or order is covered by this defi-
nition, it is necessary to consult section II.B. in the DOL Guid-
ance.

“DOL Guidance” means the Department of Labor (DOL)
Guidance entitled: “Guidance for Executive Order 13673,
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‘Fair Pay and Safe Workplaces’”. The DOL Guidance was ini-
tially published in the Federal Register on August 25, 2016,
and significant revisions will be published for public com-
ment in the Federal Register. The DOL Guidance and subse-
quent versions can be obtained from www.dol.gov/
fairpayandsafeworkplaces.

“Economically disadvantaged women-owned small busi-
ness (EDWOSB) concern” means a small business concern
that is at least 51 percent directly and unconditionally owned
by, and the management and daily business operations of
which are controlled by, one or more women who are citizens
of the United States and who are economically disadvantaged
in accordance with 13 CFR part 127. It automatically qualifies
as a women-owned small business eligible under the WOSB
Program.

“Enforcement agency” means any agency granted author-
ity to enforce the Federal labor laws. It includes the enforce-
ment components of DOL (Wage and Hour Division, Office
of Federal Contract Compliance Programs, and Occupational
Safety and Health Administration), the Equal Employment
Opportunity Commission, the Occupational Safety and
Health Review Commission, and the National Labor Rela-
tions Board. It also means a State agency designated to admin-
ister an OSHA-approved State Plan, but only to the extent that
the State agency is acting in its capacity as administrator of
such plan. It does not include other Federal agencies which,
in their capacity as contracting agencies, conduct investiga-
tions of potential labor law violations. The enforcement agen-
cies associated with each labor law under E.O. 13673 are—

(1) Department of Labor Wage and Hour Division
(WHD) for—
(1) The Fair Labor Standards Act;
(i1) The Migrant and Seasonal Agricultural Worker
Protection Act;
(iii) 40 U.S.C. chapter 31, subchapter IV, formerly
known as the Davis-Bacon Act;
(iv) 41 U.S.C. chapter 67, formerly known as the
Service Contract Act;
(v) The Family and Medical Leave Act; and
(vi) E.O. 13658 of February 12, 2014 (Establishing
a Minimum Wage for Contractors);
(2) Department of Labor Occupational Safety and
Health Administration (OSHA) for—
(1) The Occupational Safety and Health Act of 1970;

and

(i) OSHA-approved State Plans;

(3) Department of Labor Office of Federal Contract

Compliance Programs (OFCCP) for—

(i) Section 503 of the Rehabilitation Act of 1973;

(i1) The Vietnam Era Veterans’ Readjustment Assis-
tance Act of 1972 and the Vietnam Era Veterans’ Readjust-
ment Assistance Act of 1974; and
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(ii1) E.O. 11246 of September 24, 1965 (Equal
Employment Opportunity);

(4) National Labor Relations Board (NLRB) for the
National Labor Relations Act; and

(5) Equal Employment Opportunity Commission
(EEOC) for—

(i) Title VII of the Civil Rights Act of 1964;

(i) The Americans with Disabilities Act of 1990;

(ii1) The Age Discrimination in Employment Act of
1967; and

(iv) Section 6(d) of the Fair Labor Standards Act
(Equal Pay Act).

“Forced or indentured child labor” means all work or ser-
vice—

(6) Exacted from any person under the age of 18 under
the menace of any penalty for its nonperformance and for
which the worker does not offer himself voluntarily; or

(7) Performed by any person under the age of 18 pursu-
ant to a contract the enforcement of which can be accom-
plished by process or penalties.

“Highest-level owner” means the entity that owns or con-
trols an immediate owner of the offeror, or that owns or con-
trols one or more entities that control an immediate owner of
the offeror. No entity owns or exercises control of the highest
level owner.

“Immediate owner” means an entity, other than the offeror,
that has direct control of the offeror. Indicators of control
include, but are not limited to, one or more of the following:
ownership or interlocking management, identity of interests
among family members, shared facilities and equipment, and
the common use of employees.

“Inverted domestic corporation”, means a foreign incorpo-
rated entity that meets the definition of an inverted domestic
corporationunder 6 U.S.C. 395(b), applied in accordance with
the rules and definitions of 6 U.S.C. 395(c).

“Labor compliance agreement” means an agreement
entered into between a contractor or subcontractor and an
enforcement agency to address appropriate remedial mea-
sures, compliance assistance, steps to resolve issues to
increase compliance with the labor laws, or other related mat-
ters.

“Labor laws” means the following labor laws and E.O.s:

(1) The Fair Labor Standards Act.

(2) The Occupational Safety and Health Act (OSHA) of
1970.

(3) The Migrant and Seasonal Agricultural Worker Pro-
tection Act.

(4) The National Labor Relations Act.

(5) 40 U.S.C. chapter 31, subchapter IV, formerly
known as the Davis-Bacon Act.

(6)41 U.S.C. chapter 67, formerly known as the Service
Contract Act.
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(7) E.O. 11246 of September 24, 1965 (Equal Employ-
ment Opportunity).

(8) Section 503 of the Rehabilitation Act of 1973.

(9) The Vietnam Era Veterans’ Readjustment Assis-
tance Act of 1972 and the Vietnam Era Veterans' Readjust-
ment Assistance Act of 1974.

(10) The Family and Medical Leave Act.

(11) Title VII of the Civil Rights Act of 1964.

(12) The Americans with Disabilities Act of 1990.

(13) The Age Discrimination in Employment Act of
1967.

(14) E.O. 13658 of February 12, 2014 (Establishing a
Minimum Wage for Contractors).

(15) Equivalent State laws as defined in the DOL Guid-
ance. (The only equivalent State laws implemented in the FAR
are OSHA-approved State Plans, which can be found at
www.osha.gov/desp/osp/approved state plans.html).

“Labor law decision” means an administrative merits
determination, arbitral award or decision, or civil judgment,
which resulted from a violation of one or more of the laws
listed in the definition of “labor laws”.

“Manufactured end product” means any end product in
product and service codes (PSCs) 1000-9999, except—

(1) PSC 5510, Lumber and Related Basic Wood Mate-
rials;

(2) Product or Service Group (PSG) 87, Agricultural
Supplies;

(3) PSG 88, Live Animals;

(4) PSG 89, Subsistence;

(5) PSC 9410, Crude Grades of Plant Materials;

(6) PSC 9430, Miscellaneous Crude Animal Products,
Inedible;

(7) PSC 9440, Miscellaneous Crude Agricultural and
Forestry Products;

(8) PSC 9610, Ores;

(9) PSC 9620, Minerals, Natural and Synthetic; and

(10) PSC 9630, Additive Metal Materials.

“Place of manufacture” means the place where an end
product is assembled out of components, or otherwise made
or processed from raw materials into the finished product that
is to be provided to the Government. If a product is disassem-
bled and reassembled, the place of reassembly is not the place
of manufacture.

“Predecessor” means an entity that is replaced by a succes-
sor and includes any predecessors of the predecessor.

“Restricted business operations” means business opera-
tions in Sudan that include power production activities, min-
eral extraction activities, oil-related activities, or the
production of military equipment, as those terms are defined
in the Sudan Accountability and Divestment Act of 2007
(Pub. L. 110-174). Restricted business operations do not

include business operations that the person (as that term is
defined in Section 2 of the Sudan Accountability and Divest-
ment Act 0f2007) conducting the business can demonstrate—

(1) Are conducted under contract directly and exclu-
sively with the regional government of southern Sudan;

(2) Are conducted pursuant to specific authorization
from the Office of Foreign Assets Control in the Department
of the Treasury, or are expressly exempted under Federal law
from the requirement to be conducted under such authoriza-
tion;

(3) Consist of providing goods or services to marginal-
ized populations of Sudan;

(4) Consist of providing goods or services to an inter-
nationally recognized peacekeeping force or humanitarian
organization;

(5) Consist of providing goods or services that are used
only to promote health or education; or

(6) Have been voluntarily suspended.

“Sensitive technology”—

(1) Means hardware, software, telecommunications
equipment, or any other technology that is to be used specif-
ically—

(1) To restrict the free flow of unbiased information
in Iran; or

(i1) To disrupt, monitor, or otherwise restrict speech
of the people of Iran; and

(2) Does not include information or informational mate-
rials the export of which the President does not have the
authority to regulate or prohibit pursuant to section 203(b)(3)
of the International Emergency Economic Powers Act (50
U.S.C. 1702(b)(3)).

“Service-disabled veteran-owned small business con-
cern”—

(1) Means a small business concern—

(i) Not less than 51 percent of which is owned by one
or more service-disabled veterans or, in the case of any pub-
licly owned business, not less than 51 percent of the stock of
which is owned by one or more service-disabled veterans; and

(i1)) The management and daily business operations
of which are controlled by one or more service-disabled vet-
erans or, in the case of a service-disabled veteran with perma-
nent and severe disability, the spouse or permanent caregiver
of such veteran.

(2) Service-disabled veteran means a veteran, as
defined in 38 U.S.C. 101(2), with a disability that is service-
connected, as defined in 38 U.S.C. 101(16).

“Small business concern” means a concern, including its
affiliates, that is independently owned and operated, not dom-
inant in the field of operation in which it is bidding on Gov-
ernment contracts, and qualified as a small business under the
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criteria in 13 CFR Part 121 and size standards in this
solicitation.

“Small disadvantaged business concern”, consistent with
13 CFR 124.1002, means a small business concern under the
size standard applicable to the acquisition, that—

(1) Is at least 51 percent unconditionally and directly
owned (as defined at 13 CFR 124.105) by—

(1) One or more socially disadvantaged (as defined at
13 CFR 124.103) and economically disadvantaged (as
defined at 13 CFR 124.104) individuals who are citizens of
the United States; and

(i1) Each individual claiming economic disadvantage
has a net worth not exceeding $750,000 after taking into
account the applicable exclusions set forth at 13 CFR
124.104(c)(2); and

(2) The management and daily business operations of
which are controlled (as defined at 13.CFR 124.106) by indi-
viduals, who meet the criteria in paragraphs (1)(i) and (ii) of
this definition.

“Subsidiary” means an entity in which more than 50 per-
cent of the entity is owned—

(1) Directly by a parent corporation; or

(2) Through another subsidiary of a parent corporation.

“Veteran-owned small business concern” means a small
business concern—

(1) Not less than 51 percent of which is owned by one
or more veterans (as defined at 38 U.S.C. 101(2)) or, in the
case of any publicly owned business, not less than 51 percent
of the stock of which is owned by one or more veterans; and

(2) The management and daily business operations of
which are controlled by one or more veterans.

“Successor” means an entity that has replaced a predeces-
sor by acquiring the assets and carrying out the affairs of the
predecessor under a new name (often through acquisition or
merger). The term “successor” does not include new offices/
divisions of the same company or a company that only
changes its name. The extent of the responsibility of the suc-
cessor for the liabilities of the predecessor may vary, depend-
ing on State law and specific circumstances.

“Women-owned business concern” means a concern which
is at least 51 percent owned by one or more women; or in the
case of any publicly owned business, at least 51 percent of its
stock is owned by one or more women; and whose manage-
ment and daily business operations are controlled by one or
more women.

“Women-owned small business concern” means a small
business concern—

(1) That is at least 51 percent owned by one or more
women,; or, in the case of any publicly owned business, at least
51 percent of the stock of which is owned by one or more
women; and

(2) Whose management and daily business operations
are controlled by one or more women.
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“Women-owned small business (WOSB) concern eligible
under the WOSB Program” (in accordance with 13 CFR part
127), means a small business concern that is at least 51 percent
directly and unconditionally owned by, and the management
and daily business operations of which are controlled by, one
or more women who are citizens of the United States.

Note to paragraph (a): By a court order issued on October
24, 2016, the following definitions in this paragraph (a) are
enjoined indefinitely as of the date of the order: “Administra-
tive merits determination”, “Arbitral award or decision”,
paragraph (2) of “Civil judgment”, “DOL Guidance”,
“Enforcement agency”, “Labor compliance agreement”,
“Labor laws”, and “Labor law decision”. The enjoined defi-
nitions will become effective immediately if the court termi-
nates the injunction. At that time, GSA, DoD and NASA will
publish a document in the Federal Register advising the pub-
lic of the termination of the injunction.

(b)(1) Annual Representations and Certifications. Any
changes provided by the offeror in paragraph (b)(2) of this
provision do not automatically change the representations and
certifications posted on the SAM website.

(2) The offeror has completed the annual representa-
tions and certifications electronically via the SAM website
accessed through Attp.//www.acquisition.gov. After review-
ing the SAM database information, the offeror verifies by sub-
mission of this offer that the representations and certifications
currently posted electronically at FAR 52.212-3, Offeror Rep-
resentations and Certifications—Commercial Items, have
been entered or updated in the last 12 months, are current,
accurate, complete, and applicable to this solicitation (includ-
ing the business size standard applicable to the NAICS code
referenced for this solicitation), as of the date of this offer and
are incorporated in this offer by reference (see FAR 4.1201),
except for paragraphs .

[Offeror to identify the applicable paragraphs at (c)
through (s) of this provision that the offeror has completed for
the purposes of this solicitation only, if any.

These amended representation(s) and/or certification(s)
are also incorporated in this offer and are current, accurate,
and complete as of the date of this offer.

Any changes provided by the offeror are applicable to this
solicitation only, and do not result in an update to the repre-
sentations and certifications posted electronically on SAM.]

(c) Offerors must complete the following representations
when the resulting contract will be performed in the United
States or its outlying areas. Check all that apply.

(1) Small business concern. The offeror represents as
part of its offer that it o is, O is not a small business concern.

(2) Veteran-owned small business concern. [Complete
only if the offeror represented itself as a small business con-
cern in paragraph (c)(1) of this provision.] The offeror rep-
resents as part of its offer that it O is, 0 is not a veteran-owned
small business concern.

(3) Service-disabled veteran-owned small business
concern. [Complete only if the offeror represented itself as a
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veteran-owned small business concern in paragraph (c)(2) of
this provision.] The offeror represents as part of its offer that
it O is, O is not a service-disabled veteran-owned small busi-
ness concern.

(4) Small disadvantaged business concern. [Complete
only if the offeror represented itself as a small business con-
cern in paragraph (c)(1) of this provision.] The offeror rep-
resents, that it 0 is, 0 is not a small disadvantaged business
concern as defined in 13 CFR 124.1002.

(5) Women-owned small business concern. [Complete
only if the offeror represented itself as a small business con-
cern in paragraph (c)(1) of this provision.] The offeror rep-
resents that it O is, O is not a women-owned small business
concern.

(6) WOSB concern eligible under the WOSB Program.
[Complete only if the offeror represented itself as a women-
owned small business concern in paragraph (c)(5) of this pro-
vision.] The offeror represents that—

(1) It o is,0 is not a WOSB concern eligible under the
WOSB Program, has provided all the required documents to
the WOSB Repository, and no change in circumstances or
adverse decisions have been issued that affects its eligibility;
and

(i) It o is, O is not a joint venture that complies with
the requirements of 13 CFR part 127, and the representation
in paragraph (c)(6)(i) of this provision is accurate for each
WOSB concern eligible under the WOSB Program participat-
ing in the joint venture. [The offeror shall enter the name or
names of the WOSB concern eligible under the WOSB Pro-
gram and other small businesses that are participating in the
Jjoint venture: .] Each WOSB concern eligible
under the WOSB Program participating in the joint venture
shall submit a separate signed copy of the WOSB representa-
tion.

(7) Economically disadvantaged women-owned small
business (EDWOSB) concern. [Complete only if the offeror
represented itself as a WOSB concern eligible under the
WOSB Program in (c)(6) of this provision.] The offeror rep-
resents that—

(1) It o is, o is not an EDWOSB concern, has pro-
vided all the required documents to the WOSB Repository,
and no change in circumstances or adverse decisions have
been issued that affects its eligibility; and

(i1) It o is, O is not a joint venture that complies with
the requirements of 13 CFR part 127, and the representation
in paragraph (c)(7)(i) of this provision is accurate for each
EDWOSB concern participating in the joint venture. [The
offeror shall enter the name or names of the EDWOSB con-
cern and other small businesses that are participating in the
joint venture: .] Each EDWOSB concern partic-
ipating in the joint venture shall submit a separate signed copy
of the EDWOSB representation.

NOTE: Complete paragraphs (c)(8) and (c)(9) only if this
solicitation is expected to exceed the simplified acquisition
threshold.

(8) Women-owned business concern (other than small
business concern). [Complete only if the offeror is a women-
owned business concern and did not represent itself as a small
business concern in paragraph (c)(1) of this provision.] The
offeror represents that it ois a women-owned business
concern.

(9) Tie bid priority for labor surplus area concerns. If
this is an invitation for bid, small business offerors may iden-
tify the labor surplus areas in which costs to be incurred on
account of manufacturing or production (by offeror or first-
tier subcontractors) amount to more than 50 percent of the
contract price:

(10) HUBZone small business concern. [ Complete only
if the offeror represented itself as a small business concern in
paragraph (c)(1) of this provision.] The offeror represents, as
part of its offer, that—

(1) It o is, o is not a HUBZone small business con-
cern listed, on the date of this representation, on the List of
Qualified HUBZone Small Business Concerns maintained by
the Small Business Administration, and no material changes
in ownership and control, principal office, or HUBZone
employee percentage have occurred since it was certified in
accordance with 13 CFR Part 126; and

(i1) It ois, o is not a HUBZone joint venture that
complies with the requirements of 13 CFR Part 126, and the
representation in paragraph (c)(10)(i) of this provision is
accurate for each HUBZone small business concern partici-
pating in the HUBZone joint venture. [The offeror shall enter
the names of each of the HUBZone small business concerns
participating in the HUBZone joint venture: ]
Each HUBZone small business concern participating in the
HUBZone joint venture shall submit a separate signed copy of
the HUBZone representation.

(d) Representations required to implement provisions of
Executive Order 11246—(1) Previous contracts and compli-
ance. The offeror represents that—

(i) It o has, 0 has not participated in a previous con-
tract or subcontract subject to the Equal Opportunity clause of
this solicitation; and

(1) It o has, o has not filed all required compliance

reports.
(2) Affirmative Action Compliance. The offeror rep-
resents that—

(1) It o has developed and has on file, 0 has not
developed and does not have on file, at each establishment,
affirmative action programs required by rules and regulations
of the Secretary of Labor (41 CFR parts 60-1 and 60-2), or

(1) It o has not previously had contracts subject to
the written affirmative action programs requirement of the
rules and regulations of the Secretary of Labor.

(e) Certification Regarding Payments to Influence Federal
Transactions (31 U.S.C. 1352). (Applies only if the contract
is expected to exceed $150,000.) By submission of its offer,
the offeror certifies to the best of its knowledge and belief that
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no Federal appropriated funds have been paid or will be paid
to any person for influencing or attempting to influence an
officer or employee of any agency, a Member of Congress, an
officer or employee of Congress or an employee of a Member
of Congress on his or her behalf in connection with the award
of any resultant contract. If any registrants under the Lobby-
ing Disclosure Act of 1995 have made a lobbying contact on
behalf of the offeror with respect to this contract, the offeror
shall complete and submit, with its offer, OMB Standard Form
LLL, Disclosure of Lobbying Activities, to provide the name
of the registrants. The offeror need not report regularly
employed officers or employees of the offeror to whom pay-
ments of reasonable compensation were made.

(f) Buy American Certificate. (Applies only if the clause at
Federal Acquisition Regulation (FAR) 52.225-1, Buy Amer-
ican—Supplies, is included in this solicitation.)

(1) The offeror certifies that each end product, except
those listed in paragraph (f)(2) of this provision, is a domestic
end product and that for other than COTS items, the offeror
has considered components of unknown origin to have been
mined, produced, or manufactured outside the United States.
The offeror shall list as foreign end products those end prod-
ucts manufactured in the United States that do not qualify as
domestic end products, i.e., an end product that is not a COTS
item and does not meet the component test in paragraph (2) of
the definition of “domestic end product.” The terms “com-
mercially available off-the-shelf (COTS) item” “component,”
“domestic end product,” “end product,” “foreign end prod-
uct,” and “United States” are defined in the clause of this
solicitation entitled “Buy American—Supplies.”

(2) Foreign End Products:

Line Item No. Country of Origin

[List as necessary)

(3) The Government will evaluate offers in accordance
with the policies and procedures of FAR Part 25.

(g2)(1) Buy American—Free Trade Agreements—Israeli
Trade Act Certificate. (Applies only if the clause at
FAR 52.225-3, Buy American—Free Trade Agreements—
Israeli Trade Act, is included in this solicitation.)

(1) The offeror certifies that each end product, except
those listed in paragraph (g)(1)(ii) or (g)(1)(iii) of this provi-
sion, is a domestic end product and that for other than COTS
items, the offeror has considered components of unknown ori-
gin to have been mined, produced, or manufactured outside
the United States. The terms “Bahrainian, Moroccan, Omani,
Panamanian, or Peruvian end product,” “commercially avail-
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able off-the-shelf (COTS) item,” “component,” “domestic
end product,” “end product,” “foreign end product,” “Free
Trade Agreement country,” “Free Trade Agreement country
end product,” “Israeli end product,” and “United States” are
defined in the clause of this solicitation entitled “Buy Amer-
ican—Free Trade Agreements—Israeli Trade Act.”

(i1) The offeror certifies that the following supplies
are Free Trade Agreement country end products (other than
Bahrainian, Moroccan, Omani, Panamanian, or Peruvian end
products) or Israeli end products as defined in the clause of
this solicitation entitled “Buy American—Free Trade Agree-
ments—Israeli Trade Act”:

Free Trade Agreement Country End Products (Other than
Bahrainian, Moroccan, Omani, Panamanian, or Peruvian End
Products) or Israeli End Products:

Line Item No. Country of Origin

[List as necessary]

(iii) The offeror shall list those supplies that are for-
eign end products (other than those listed in
paragraph (g)(1)(ii) of this provision) as defined in the clause
of this solicitation entitled “Buy American—Free Trade
Agreements—Israeli Trade Act.” The offeror shall list as
other foreign end products those end products manufactured
in the United States that do not qualify as domestic end prod-
ucts, i.e., an end product that is not a COTS item and does not
meet the component test in paragraph (2) of the definition of
“domestic end product.”

Other Foreign End Products:

Line Item No. Country of Origin

[List as necessary]

(iv) The Government will evaluate offers in accor-
dance with the policies and procedures of FAR Part 25.

(2) Buy American—Free Trade Agreements—Israeli
Trade Act Certificate, Alternate I. If Alternate I to the clause
at FAR 52.225-3 is included in this solicitation, substitute the
following paragraph (g)(1)(ii) for paragraph (g)(1)(ii) of the
basic provision:

(g)(1)(ii) The offeror certifies that the following supplies
are Canadian end products as defined in the clause of this solic-
itation entitled “Buy American—Free Trade Agreements—
Israeli Trade Act™:
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Canadian End Products:

Line Item No.

[List as necessary)

(3) Buy American—Free Trade Agreements—Israeli
Trade Act Certificate, Alternate II. 1f Alternate 11 to the clause
at FAR 52.225-3 is included in this solicitation, substitute the
following paragraph (g)(1)(ii) for paragraph (g)(1)(ii) of the
basic provision:

(g)(1)(i1) The ofteror certifies that the following supplies
are Canadian end products or Israeli end products as defined in
the clause of this solicitation entitled “Buy American—Free
Trade Agreements—Israeli Trade Act™:

Canadian or Israeli End Products:

Line Item No. Country of Origin

[List as necessary)

(4) Buy American—Free Trade Agreements—Israeli
Trade Act Certificate, Alternate III. If Alternate III to the
clause at 52.225-3 is included in this solicitation, substitute
the following paragraph (g)(1)(ii) for paragraph (g)(1)(ii) of
the basic provision:

(g)(1)(ii) The offeror certifies that the following supplies
are Free Trade Agreement country end products (other than
Bahrainian, Korean, Moroccan, Omani, Panamanian, or Peru-
vian end products) or Israeli end products as defined in the
clause of this solicitation entitled “Buy American-Free Trade
Agreements-Israeli Trade Act”:

Free Trade Agreement Country End Products (Other than
Bahrainian, Korean, Moroccan, Omani, Panamanian, or Peru-

vian End Products) or Israeli End Products:

Line Item No. Country of Origin

[List as necessary)

(5) Trade Agreements Certificate. (Applies only if the
clause at FAR 52.225-5, Trade Agreements, is included in this
solicitation.)

(1) The offeror certifies that each end product, except
those listed in paragraph (g)(5)(ii) of this provision, is a U.S.-
made or designated country end product, as defined in the
clause of this solicitation entitled “Trade Agreements.”

(i1) The offeror shall list as other end products those
end products that are not U.S.-made or designated country end
products.

Other End Products:

Line Item No. Country of Origin

[List as necessary]

(iii)) The Government will evaluate offers in accor-
dance with the policies and procedures of FAR Part 25. For
line items covered by the WTO GPA, the Government will
evaluate offers of U.S.-made or designated country end prod-
ucts without regard to the restrictions of the Buy American
statute. The Government will consider for award only offers
of U.S.-made or designated country end products unless the
Contracting Officer determines that there are no offers for
such products or that the offers for such products are insuffi-
cient to fulfill the requirements of the solicitation.

(h) Certification Regarding Responsibility Matters (Exec-
utive Order 12689). (Applies only if the contract value is
expected to exceed the simplified acquisition threshold.) The
offeror certifies, to the best of its knowledge and belief, that
the offeror and/or any of its principals—

(1) o Are, O are not presently debarred, suspended, pro-
posed for debarment, or declared ineligible for the award of
contracts by any Federal agency;

(2) o Have, o have not, within a three-year period pre-
ceding this offer, been convicted of or had a civil judgment
rendered against them for: commission of fraud or a criminal
offense in connection with obtaining, attempting to obtain, or
performing a Federal, state or local government contract or
subcontract; violation of Federal or state antitrust statutes
relating to the submission of offers; or commission of embez-
zlement, theft, forgery, bribery, falsification or destruction of
records, making false statements, tax evasion, violating Fed-
eral criminal tax laws, or receiving stolen property;

(3) o Are, O are not presently indicted for, or otherwise
criminally or civilly charged by a Government entity with,
commission of any of these offenses enumerated in paragraph
(h)(2) of this clause; and

(4) o Have, o0 have not, within a three-year period pre-
ceding this offer, been notified of any delinquent Federal taxes
in an amount that exceeds $3,500 for which the liability
remains unsatisfied.

(i) Taxes are considered delinquent if both of the fol-
lowing criteria apply:

(A) The tax liability is finally determined. The lia-
bility is finally determined if it has been assessed. A liability
is not finally determined if there is a pending administrative
or judicial challenge. In the case of a judicial challenge to the
liability, the liability is not finally determined until all judicial
appeal rights have been exhausted.

(B) The taxpayer is delinquent in making pay-
ment. A taxpayer is delinquent if the taxpayer has failed to pay
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the tax liability when full payment was due and required. A
taxpayer is not delinquent in cases where enforced collection
action is precluded.

(i1) Examples. (A) The taxpayer has received a stat-
utory notice of deficiency, under I.R.C. §6212, which entitles
the taxpayer to seek Tax Court review of a proposed tax defi-
ciency. This is not a delinquent tax because it is not a final tax
liability. Should the taxpayer seek Tax Court review, this will
not be a final tax liability until the taxpayer has exercised all
judicial appeal rights.

(B) The IRS has filed a notice of Federal tax lien
with respect to an assessed tax liability, and the taxpayer has
been issued a notice under I.R.C. §6320 entitling the taxpayer
to request a hearing with the IRS Office of Appeals contesting
the lien filing, and to further appeal to the Tax Court if the IRS
determines to sustain the lien filing. In the course of the hear-
ing, the taxpayer is entitled to contest the underlying tax lia-
bility because the taxpayer has had no prior opportunity to
contest the liability. This is not a delinquent tax because it is
not a final tax liability. Should the taxpayer seek tax court
review, this will not be a final tax liability until the taxpayer
has exercised all judicial appeal rights.

(C) The taxpayer has entered into an installment
agreement pursuant to [.LR.C. §6159. The taxpayer is making
timely payments and is in full compliance with the agreement
terms. The taxpayer is not delinquent because the taxpayer is
not currently required to make full payment.

(D) The taxpayer has filed for bankruptcy protec-
tion. The taxpayer is not delinquent because enforced collec-
tion action is stayed under 11 U.S.C. §362 (the Bankruptcy
Code).

(1) Certification Regarding Knowledge of Child Labor for
Listed End Products (Executive Order 13126).[The Contract-
ing Officer must list in paragraph (i)(1) any end products
being acquired under this solicitation that are included in the
List of Products Requiring Contractor Certification as to
Forced or Indentured Child Labor, unless excluded at
22.1503(b).]

(1) Listed end products.

Listed End Product Listed Countries of Origin

(2) Certification. [If the Contracting Olfficer has identi-
fied end products and countries of origin in paragraph (i)(1)
of this provision, then the offeror must certify to either (i)(2)(i)
or (i)(2)(ii) by checking the appropriate block.)

o (i) The offeror will not supply any end product
listed in paragraph (i)(1) of this provision that was mined,
produced, or manufactured in the corresponding country as
listed for that product.

o (ii) The offeror may supply an end product listed
in paragraph (i)(1) of this provision that was mined, produced,
or manufactured in the corresponding country as listed for that
product. The offeror certifies that it has made a good faith
effort to determine whether forced or indentured child labor
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was used to mine, produce, or manufacture any such end
product furnished under this contract. On the basis of those
efforts, the offeror certifies that it is not aware of any such use
of child labor.

(j) Place of manufacture. (Does not apply unless the solic-
itation is predominantly for the acquisition of manufactured
end products.) For statistical purposes only, the offeror shall
indicate whether the place of manufacture of the end products
it expects to provide in response to this solicitation is predom-
inantly—

(1) o In the United States (Check this box if the total
anticipated price of offered end products manufactured in the
United States exceeds the total anticipated price of offered end
products manufactured outside the United States); or

(2) o Outside the United States.

(k) Certificates regarding exemptions from the application
of the Service Contract Labor Standards (Certification by the
offeror as to its compliance with respect to the contract also
constitutes its certification as to compliance by its subcontrac-
tor if it subcontracts out the exempt services.) [The contract-
ing officer is to check a box to indicate if paragraph (k)(1) or
(k)(2) applies.]

o (1) Maintenance, calibration, or repair of certain
equipment as described in FAR 22.1003-4(c)(1). The offeror
o does O does not certify that—

(1) The items of equipment to be serviced under this
contract are used regularly for other than Governmental pur-
poses and are sold or traded by the offeror (or subcontractor
in the case of an exempt subcontract) in substantial quantities
to the general public in the course of normal business opera-
tions;

(i1) The services will be furnished at prices which
are, or are based on, established catalog or market prices (see
FAR 22.1003-4(c)(2)(ii)) for the maintenance, calibration, or
repair of such equipment; and

(iii) The compensation (wage and fringe benefits)
plan for all service employees performing work under the con-
tract will be the same as that used for these employees and
equivalent employees servicing the same equipment of com-
mercial customers.

o(2) Certain services as  described in
FAR 22.1003-4(d)(1). The offeror o does o does not certify
that—

(1) The services under the contract are offered and
sold regularly to non-Governmental customers, and are pro-
vided by the offeror (or subcontractor in the case of an exempt
subcontract) to the general public in substantial quantities in
the course of normal business operations;

(i1) The contract services will be furnished at prices
that are, or are based on, established catalog or market prices
(see FAR 22.1003-4(d)(2)(iii));

(ii1) Each service employee who will perform the
services under the contract will spend only a small portion of
his or her time (a monthly average of less than 20 percent of
the available hours on an annualized basis, or less than 20 per-
cent of available hours during the contract period if the con-
tract period is less than a month) servicing the Government
contract; and
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(iv) The compensation (wage and fringe benefits)
plan for all service employees performing work under the con-
tract is the same as that used for these employees and equiv-
alent employees servicing commercial customers.

(3) If paragraph (k)(1) or (k)(2) of this clause applies—

(1) If the offeror does not certify to the conditions in
paragraph (k)(1) or (k)(2) and the Contracting Officer did not
attach a Service Contract Labor Standards wage determina-
tion to the solicitation, the offeror shall notify the Contracting
Officer as soon as possible; and

(i1) The Contracting Officer may not make an award
to the offeror if the offeror fails to execute the certification in
paragraph (k)(1) or (k)(2) of this clause or to contact the Con-
tracting Officer as required in paragraph (k)(3)(i) of this
clause.

(1) Taxpayer Identification Number (TIN) (26 U.S.C. 6109,
31 U.S.C. 7701). (Not applicable if the offeror is required to
provide this information to the SAM database to be eligible
for award.)

(1) All offerors must submit the information required in
paragraphs (I)(3) through (1)(5) of this provision to comply
with debt collection requirements of 31 U.S.C. 7701(c) and
3325(d), reporting requirements of 26 U.S.C. 6041, 6041A,
and 6050M, and implementing regulations issued by the Inter-
nal Revenue Service (IRS).

(2) The TIN may be used by the Government to collect
and report on any delinquent amounts arising out of the
offeror’s relationship with the Government (31 U.S.C.
7701(c)(3)). If the resulting contract is subject to the payment
reporting requirements described in FAR 4.904, the TIN pro-
vided hereunder may be matched with IRS records to verify
the accuracy of the offeror’s TIN.

(3) Taxpayer Identification Number (TIN).

TIN:
TIN has been applied for.
TIN is not required because:
Offeror is a nonresident alien, foreign corpora-
tion, or foreign partnership that does not have
income effectively connected with the conduct
of a trade or business in the United States and
does not have an office or place of business or a
fiscal paying agent in the United States;

O Offeror is an agency or instrumentality of a for-

eign government;
[0 Offeror is an agency or instrumentality of the
Federal Government.

(4) Dype of organization.
Sole proprietorship;
Partnership;
Corporate entity (not tax-exempt);
Corporate entity (tax-exempt);
Government entity (Federal, State, or local);
Foreign government;
International organization per
26 CFR 1.6049-4;
Other

OoOooOonO

OooOoOooOoono

O

(5) Common parent.
0 Offerorisnot owned or controlled by a common
parent;
O Name and TIN of common parent:
Name
TIN .

(m) Restricted business operations in Sudan. By submis-
sion of its offer, the offeror certifies that the offeror does not
conduct any restricted business operations in Sudan.

(n) Prohibition on Contracting with Inverted Domestic
Corporations.(1) Government agencies are not permitted to
use appropriated (or otherwise made available) funds for con-
tracts with either an inverted domestic corporation, or a sub-
sidiary of an inverted domestic corporation, unless the
exception at 9.108-2(b) applies or the requirement is waived
in accordance with the procedures at 9.108-4.

(2) Representation. The Offeror represents that—
(i) It o is, o0 is not an inverted domestic corporation;

and

(i) It o is, 0 is not a subsidiary of an inverted domes-
tic corporation.

(o) Prohibition on contracting with entities engaging in
certain activities or transactions relating to Iran. (1)  The
offeror shall e-mail questions concerning sensitive technol-
ogy to the Department of State at CISADAI06(@state.gov.

(2) Representation and Certifications. Unless a waiver
is granted or an exception applies as provided in paragraph
(0)(3) of this provision, by submission of its offer, the
offeror—

(i) Represents, to the best of its knowledge and
belief, that the offeror does not export any sensitive technol-
ogy to the government of Iran or any entities or individuals
owned or controlled by, or acting on behalf or at the direction
of, the government of Iran;

(i1) Certifies that the offeror, or any person owned or
controlled by the offeror, does not engage in any activities for
which sanctions may be imposed under section 5 of the Iran
Sanctions Act; and

(ii1) Certifies that the offeror, and any person owned
or controlled by the offeror, does not knowingly engage in any
transaction that exceeds $3,500 with Iran’s Revolutionary
Guard Corps or any of its officials, agents, or affiliates, the
property and interests in property of which are blocked pur-
suant to the International Emergency Economic Powers Act
(50 U.S.C. 1701 et seq.) (see OFAC’s Specially Designated
Nationals and Blocked Persons List at http://www.trea-
sury.gov/ofac/downloads/t11sdn.pdf).

(3) The representation and certification requirements of
paragraph (0)(2) of this provision do not apply if—

(1) This solicitation includes a trade agreements cer-
tification (e.g., 52.212-3(g) or a comparable agency provi-
sion); and

(i1) The offeror has certified that all the offered prod-
ucts to be supplied are designated country end products.
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(p) Ownership or Control of Offeror. (Applies in all solic-
itations when there is a requirement to be registered in SAM
or a requirement to have a unique entity identifier in the solic-
itation.

(1) The Offeror represents that it 0 has or o does not
have an immediate owner. If the Offeror has more than one
immediate owner (such as a joint venture), then the Offeror
shall respond to paragraph (2) and if applicable, paragraph (3)
of this provision for each participant in the joint venture.

(2) If the Offeror indicates “has” in paragraph (p)(1) of
this provision, enter the following information:

Immediate owner CAGE code:

Immediate owner legal name:

(Do not use a “doing business as”’ name)

Is the immediate owner owned or controlled by another
entity: 0 Yes or 0 No.

(3) If the Offeror indicates “yes” in paragraph (p)(2) of
this provision, indicating that the immediate owner is owned
or controlled by another entity, then enter the following infor-
mation:

Highest-level owner CAGE code:

Highest-level owner legal name: .

(Do not use a “doing business as” name)

(q) Representation by Corporations Regarding Delinquent
Tax Liability or a Felony Conviction under any Federal Law.

(1) As required by sections 744 and 745 of Division E
of the Consolidated and Further Continuing Appropriations
Act, 2015 (Pub. L. 113-235), and similar provisions, if con-
tained in subsequent appropriations acts, The Government
will not enter into a contract with any corporation that—

(i) Has any unpaid Federal tax liability that has been
assessed, for which all judicial and administrative remedies
have been exhausted or have lapsed, and that is not being paid
in a timely manner pursuant to an agreement with the author-
ity responsible for collecting the tax liability, where the
awarding agency is aware of the unpaid tax liability, unless an
agency has considered suspension or debarment of the corpo-
ration and made a determination that suspension or debarment
is not necessary to protect the interests of the Government; or

(i1) Was convicted of a felony criminal violation
under any Federal law within the preceding 24 months, where
the awarding agency is aware of the conviction, unless an
agency has considered suspension or debarment of the corpo-
ration and made a determination that this action is not neces-
sary to protect the interests of the Government.

(2) The Offeror represents that—

(1) It is O is not O a corporation that has any unpaid
Federal tax liability that has been assessed, for which all judi-
cial and administrative remedies have been exhausted or have
lapsed, and that is not being paid in a timely manner pursuant
to an agreement with the authority responsible for collecting
the tax liability; and

(i1) It is o is not O a corporation that was convicted
of a felony criminal violation under a Federal law within the
preceding 24 months.
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(v) Predecessor of Offeror. (Applies in all solicitations that
include the provision at 52.204-16, Commercial and Govern-
ment Entity Code Reporting.)

(1) The Offeror represents that it O is or O is not a suc-
cessor to a predecessor that held a Federal contract or grant
within the last three years.

(2) If the Offeror has indicated “is” in paragraph (r)(1)
of this provision, enter the following information for all pre-
decessors that held a Federal contract or grant within the last
three years (if more than one predecessor, list in reverse
chronological order):

Predecessor CAGE code:

Predecessor legal name:

(Do not use a “doing business as”” name)

(s) Representation regarding compliance with labor laws
(Executive Order 13673). If the offeror is a joint venture that
is not itself a separate legal entity, each concern participating
in the joint venture shall separately comply with the require-
ments of this provision.

(1)(i) For solicitations issued on or after October 25,
2016 through April 24, 2017: The Offeror o does 0 does not
anticipate submitting an offer with an estimated contract value
of greater than $50 million.

(i1) For solicitations issued after April 24, 2017: The
Offeror 0 does O does not anticipate submitting an offer with
an estimated contract value of greater than $500,000.

(2) If the Offeror checked “does” in paragraph (s)(1)(i)
or (ii) of this provision, the Offeror represents to the best of
the Offeror’s knowledge and belief [Offeror to check appro-
priate block]:

0 (i) There has been no administrative merits
determination, arbitral award or decision, or civil judgment
for any labor law violation(s) rendered against the offeror (see
definitions in paragraph (a) of this section) during the period
beginning on October 25, 2015 to the date of the offer, or for
three years preceding the date of the offer, whichever period
is shorter; or

o (i) There has been an administrative merits
determination, arbitral award or decision, or civil judgment
for any labor law violation(s) rendered against the Offeror
during the period beginning on October 25, 2015 to the date
of the offer, or for three years preceding the date of the offer,
whichever period is shorter.

(3)(i) If the box at paragraph (s)(2)(ii) of this provision
is checked and the Contracting Officer has initiated a respon-
sibility determination and has requested additional informa-
tion, the Offeror shall provide—

(or mark “Unknown”)

(A) The following information for each disclosed
labor law decision in the System for Award Management
(SAM) at www.sam.gov, unless the information is already cur-
rent, accurate, and complete in SAM. This information will be
publicly available in the Federal Awardee Performance and
Integrity Information System (FAPIIS):

(1) The labor law violated.


www.sam.gov
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(2) The case number, inspection number,
charge number, docket number, or other unique identification
number.

(3) The date rendered.

(4) The name of the court, arbitrator(s),
agency, board, or commission that rendered the determination
or decision;

(B) The administrative merits determination,
arbitral award or decision, or civil judgment document, to the
Contracting Officer, if the Contracting Officer requires it;

(C) In SAM, such additional information as the
Offeror deems necessary to demonstrate its responsibility,
including mitigating factors and remedial measures such as
offeror actions taken to address the violations, labor compli-
ance agreements, and other steps taken to achieve compliance
with labor laws. Offerors may provide explanatory text and
upload documents. This information will not be made public
unless the contractor determines that it wants the information
to be made public; and

(D) The information in paragraphs (s)(3)(i)(A)
and (s)(3)(i)(C) of this provision to the Contracting Officer, if
the Offeror meets an exception to SAM registration (see FAR
4.1102(a)).

(i1)(A) The Contracting Officer will consider all
information provided under (s)(3)(i) of this provision as part
of making a responsibility determination.

(B) A representation that any labor law deci-
sion(s) were rendered against the Offeror will not necessarily
result in withholding of an award under this solicitation. Fail-
ure of the Offeror to furnish a representation or provide such
additional information as requested by the Contracting Offi-
cer may render the Offeror nonresponsible.

(C) The representation in paragraph (s)(2) of this
provision is a material representation of fact upon which reli-
ance was placed when making award. If it is later determined
that the Offeror knowingly rendered an erroneous representa-
tion, in addition to other remedies available to the Govern-
ment, the Contracting Officer may terminate the contract
resulting from this solicitation in accordance with the proce-
dures set forth in FAR 12.403.

(4) The Offeror shall provide immediate written notice
to the Contracting Officer if at any time prior to contract
award the Offeror learns that its representation at paragraph
(s)(2) of this provision is no longer accurate.

(5) The representation in paragraph (s)(2) of this provi-
sion will be public information in the Federal Awardee Per-
formance and Integrity Information System (FAPIIS).

Note to paragraph (s): By a court order issued on October
24, 2016, this paragraph (s) is enjoined indefinitely as of the
date of the order. The enjoined paragraph will become effec-
tive immediately if the court terminates the injunction. At that
time, GSA, DoD and NASA will publish a document in the

Federal Register advising the public of the termination of the
injunction.

(End of provision)

Alternate I (Oct 2014). As prescribed in 12.301(b)(2), add
the following paragraph (c)(11) to the basic provision:

(11) (Complete if the offeror has represented itself as dis-
advantaged in paragraph (c)(4) of this provision.)

Black American.
Hispanic American.

Native American (American Indians, Eskimos,
Aleuts, or Native Hawaiians).

__ Asian-Pacific American (persons with origins from
Burma, Thailand, Malaysia, Indonesia, Singapore, Brunei,
Japan, China, Taiwan, Laos, Cambodia (Kampuchea), Vietnam,
Korea, The Philippines, Republic of Palau, Republic of the
Marshall Islands, Federated States of Micronesia, the Common-
wealth of the Northern Mariana Islands, Guam, Samoa, Macao,
Hong Kong, Fiji, Tonga, Kiribati, Tuvalu, or Nauru).

Subcontinent Asian (Asian-Indian) American (per-
sons with origins from India, Pakistan, Bangladesh, Sri Lanka,
Bhutan, the Maldives Islands, or Nepal).

Individual/concern, other than one of the preceding.

52.212-4 Contract Terms and Conditions—Commercial
Items.
As prescribed in 12.301(b)(3), insert the following clause:

CONTRACT TERMS AND CONDITIONS—COMMERCIAL
ITEMS (MAY 2015)

(a) Inspection/Acceptance. The Contractor shall only ten-
der for acceptance those items that conform to the require-
ments of this contract. The Government reserves the right to
inspect or test any supplies or services that have been tendered
for acceptance. The Government may require repair or
replacement of nonconforming supplies or reperformance of
nonconforming services at no increase in contract price. If
repair/replacement or reperformance will not correct the
defects or is not possible, the Government may seek an equi-
table price reduction or adequate consideration for acceptance
of nonconforming supplies or services. The Government must
exercise its post-acceptance rights—

(1) Within a reasonable time after the defect was dis-
covered or should have been discovered; and

(2) Before any substantial change occurs in the condi-
tion of the item, unless the change is due to the defect in the
item.

(b) Assignment. The Contractor or its assignee may assign
its rights to receive payment due as a result of performance of
this contract to a bank, trust company, or other financing insti-
tution, including any Federal lending agency in accordance
with the Assignment of Claims Act (31 U.S.C. 3727). How-
ever, when a third party makes payment (e.g., use of the Gov-
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ernmentwide commercial purchase card), the Contractor may
not assign its rights to receive payment under this contract.

(¢) Changes. Changes in the terms and conditions of this
contract may be made only by written agreement of the
parties.

(d) Disputes. This contract is subject to 41 U.S.C. chapter
71, Contract Disputes. Failure of the parties to this contract to
reach agreement on any request for equitable adjustment,
claim, appeal or action arising under or relating to this con-
tract shall be a dispute to be resolved in accordance with the
clause at FAR 52.233-1, Disputes, which is incorporated
herein by reference. The Contractor shall proceed diligently
with performance of this contract, pending final resolution of
any dispute arising under the contract.

(e) Definitions. The clause at FAR 52.202-1, Definitions, is
incorporated herein by reference.

(f) Excusable delays. The Contractor shall be liable for
default unless nonperformance is caused by an occurrence
beyond the reasonable control of the Contractor and without
its fault or negligence such as, acts of God or the public
enemy, acts of the Government in either its sovereign or con-
tractual capacity, fires, floods, epidemics, quarantine restric-
tions, strikes, unusually severe weather, and delays of
common carriers. The Contractor shall notify the Contracting
Officer in writing as soon as it is reasonably possible after the
commencement of any excusable delay, setting forth the full
particulars in connection therewith, shall remedy such occur-
rence with all reasonable dispatch, and shall promptly give
written notice to the Contracting Officer of the cessation of
such occurrence.

(g) Invoice.(1) The Contractor shall submit an original
invoice and three copies (or electronic invoice, if authorized)
to the address designated in the contract to receive invoices.
An invoice must include—

(1) Name and address of the Contractor;

(ii) Invoice date and number;

(iii) Contract number, contract line item number and,
if applicable, the order number;

(iv) Description, quantity, unit of measure, unit price
and extended price of the items delivered;

(v) Shipping number and date of shipment, including
the bill of lading number and weight of shipment if shipped
on Government bill of lading;

(vi) Terms of any discount for prompt payment
offered;

(vii) Name and address of official to whom payment
is to be sent;

(viii) Name, title, and phone number of person to
notify in event of defective invoice; and

(ix) Taxpayer Identification Number (TIN). The
Contractor shall include its TIN on the invoice only if required
elsewhere in this contract.

(x) Electronic funds transfer (EFT) banking
information.

(A) The Contractor shall include EFT banking
information on the invoice only if required elsewhere in this
contract.
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(B) If EFT banking information is not required to
be on the invoice, in order for the invoice to be a proper
invoice, the Contractor shall have submitted correct EFT
banking information in accordance with the applicable solic-
itation provision, contract clause (e.g., 52.232-33, Payment
by Electronic Funds Transfer—System for Award Manage-
ment, or 52.232-34, Payment by Electronic Funds Transfer—
Other Than System for Award Management), or applicable
agency procedures.

(C) EFT banking information is not required if the
Government waived the requirement to pay by EFT.

(2) Invoices will be handled in accordance with the
Prompt Payment Act (31 U.S.C. 3903) and Office of Manage-
ment and Budget (OMB) prompt payment regulations at
5 CFR Part 1315.

(h) Patent indemnity. The Contractor shall indemnify the
Government and its officers, employees and agents against
liability, including costs, for actual or alleged direct or con-
tributory infringement of, or inducement to infringe, any
United States or foreign patent, trademark or copyright, aris-
ing out of the performance of this contract, provided the Con-
tractor is reasonably notified of such claims and proceedings.

(1) Payment.—(1) Items accepted. Payment shall be made
for items accepted by the Government that have been deliv-
ered to the delivery destinations set forth in this contract.

(2) Prompt payment. The Government will make pay-
ment in accordance with the Prompt Payment Act
(31 U.S.C. 3903) and prompt payment regulations at 5 CFR
Part 1315.

(3) Electronic Funds Transfer (EFT). If the Government
makes payment by EFT, see 52.212-5(b) for the appropriate
EFT clause.

(4) Discount. In connection with any discount offered
for early payment, time shall be computed from the date of the
invoice. For the purpose of computing the discount earned,
payment shall be considered to have been made on the date
which appears on the payment check or the specified payment
date if an electronic funds transfer payment is made.

(5) Overpayments. If the Contractor becomes aware of
a duplicate contract financing or invoice payment or that the
Government has otherwise overpaid on a contract financing or
invoice payment, the Contractor shall—

(i) Remit the overpayment amount to the payment
office cited in the contract along with a description of the
overpayment including the—

(A) Circumstances of the overpayment (e.g.,
duplicate payment, erroneous payment, liquidation errors,
date(s) of overpayment);

(B) Affected contract number and delivery order
number, if applicable;

(C) Affected contract line item or subline item, if
applicable; and

(D) Contractor point of contact.

(ii) Provide a copy of the remittance and supporting
documentation to the Contracting Officer.

(6) Interest. (i) All amounts that become payable by the
Contractor to the Government under this contract shall bear
simple interest from the date due until paid unless paid within
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30 days of becoming due. The interest rate shall be the interest
rate established by the Secretary of the Treasury as provided
in41 U.S.C. 7109, which is applicable to the period in which
the amount becomes due, as provided in (i)(6)(v) of this
clause, and then at the rate applicable for each six-month
period as fixed by the Secretary until the amount is paid.

(i) The Government may issue a demand for pay-
ment to the Contractor upon finding a debt is due under the
contract.

(iii) Final decisions. The Contracting Officer will
issue a final decision as required by 33.211 if—

(A) The Contracting Officer and the Contractor
are unable to reach agreement on the existence or amount of
a debt within 30 days;

(B) The Contractor fails to liquidate a debt previ-
ously demanded by the Contracting Officer within the time-
line specified in the demand for payment unless the amounts
were not repaid because the Contractor has requested an
installment payment agreement; or

(C) The Contractor requests a deferment of col-
lection on a debt previously demanded by the Contracting
Officer (see 32.607-2).

(iv) If a demand for payment was previously issued
for the debt, the demand for payment included in the final
decision shall identify the same due date as the original
demand for payment.

(v) Amounts shall be due at the earliest of the follow-
ing dates:

(A) The date fixed under this contract.

(B) The date of the first written demand for pay-
ment, including any demand for payment resulting from a
default termination.

(vi) The interest charge shall be computed for the
actual number of calendar days involved beginning on the due
date and ending on—

(A) The date on which the designated office
receives payment from the Contractor;

(B) The date of issuance of a Government check
to the Contractor from which an amount otherwise payable
has been withheld as a credit against the contract debt; or

(C) The date on which an amount withheld and
applied to the contract debt would otherwise have become
payable to the Contractor.

(vii) The interest charge made under this clause may
be reduced under the procedures prescribed in 32.608-2 of the
Federal Acquisition Regulation in effect on the date of this
contract.

(j) Risk of loss. Unless the contract specifically provides
otherwise, risk of loss or damage to the supplies provided
under this contract shall remain with the Contractor until, and
shall pass to the Government upon:

(1) Delivery of the supplies to a carrier, if transportation
is f.0.b. origin; or

(2) Delivery of the supplies to the Government at the
destination specified in the contract, if transportation is f.0.b.
destination.

(k) Taxes. The contract price includes all applicable Fed-
eral, State, and local taxes and duties.

(1) Termination for the Government’s convenience. The
Government reserves the right to terminate this contract, or
any part hereof, for its sole convenience. In the event of such
termination, the Contractor shall immediately stop all work
hereunder and shall immediately cause any and all of its sup-
pliers and subcontractors to cease work. Subject to the terms
of this contract, the Contractor shall be paid a percentage of
the contract price reflecting the percentage of the work per-
formed prior to the notice of termination, plus reasonable
charges the Contractor can demonstrate to the satisfaction of
the Government using its standard record keeping system,
have resulted from the termination. The Contractor shall not
be required to comply with the cost accounting standards or
contract cost principles for this purpose. This paragraph does
not give the Government any right to audit the Contractor’s
records. The Contractor shall not be paid for any work per-
formed or costs incurred which reasonably could have been
avoided.

(m) Termination for cause. The Government may termi-
nate this contract, or any part hereof, for cause in the event of
any default by the Contractor, or if the Contractor fails to com-
ply with any contract terms and conditions, or fails to provide
the Government, upon request, with adequate assurances of
future performance. In the event of termination for cause, the
Government shall not be liable to the Contractor for any
amount for supplies or services not accepted, and the Contrac-
tor shall be liable to the Government for any and all rights and
remedies provided by law. If it is determined that the Govern-
ment improperly terminated this contract for default, such ter-
mination shall be deemed a termination for convenience.

(n) Title. Unless specified elsewhere in this contract, title
to items furnished under this contract shall pass to the Gov-
ernment upon acceptance, regardless of when or where the
Government takes physical possession.

(o) Warranty. The Contractor warrants and implies that the
items delivered hereunder are merchantable and fit for use for
the particular purpose described in this contract.

(p) Limitation of liability. Except as otherwise provided by
an express warranty, the Contractor will not be liable to the
Government for consequential damages resulting from any
defect or deficiencies in accepted items.

(q) Other compliances. The Contractor shall comply with
all applicable Federal, State and local laws, executive orders,
rules and regulations applicable to its performance under this
contract.

(r) Compliance with laws unique to Government contracts.
The Contractor agrees to comply with 31 U.S.C. 1352 relating
to limitations on the use of appropriated funds to influence
certain Federal contracts; 18 U.S.C. 431 relating to officials
not to benefit; 40 U.S.C. chapter 37, Contract Work Hours and
Safety Standards; 41 U.S.C. chapter 87, Kickbacks; 41 U.S.C.
4712 and 10 U.S.C. 2409 relating to whistleblower protec-
tions; 49 U.S.C. 40118, Fly American; and 41 U.S.C. chapter
21 relating to procurement integrity.

(s) Order of precedence. Any inconsistencies in this solic-
itation or contract shall be resolved by giving precedence in
the following order:

(1) The schedule of supplies/services.
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(2) The Assignments, Disputes, Payments, Invoice,
Other Compliances, Compliance with Laws Unique to Gov-
ernment Contracts, and Unauthorized Obligations paragraphs
of this clause;

(3) The clause at 52.212-5.

(4) Addenda to this solicitation or contract, including
any license agreements for computer software.

(5) Solicitation provisions if this is a solicitation.
(6) Other paragraphs of this clause.

(7) The Standard Form 1449.

(8) Other documents, exhibits, and attachments.
(9) The specification.

(t) System for Award Management (SAM).(1) Unless
exempted by an addendum to this contract, the Contractor is
responsible during performance and through final payment of
any contract for the accuracy and completeness of the data
within the SAM database, and for any liability resulting from
the Government’s reliance on inaccurate or incomplete data.
To remain registered in the SAM database after the initial reg-
istration, the Contractor is required to review and update on
an annual basis from the date of initial registration or subse-
quent updates its information in the SAM database to ensure
it is current, accurate and complete. Updating information in
the SAM does not alter the terms and conditions of this con-
tract and is not a substitute for a properly executed contractual
document.

(2)(1) If a Contractor has legally changed its business
name, “doing business as” name, or division name (whichever
is shown on the contract), or has transferred the assets used in
performing the contract, but has not completed the necessary
requirements regarding novation and change-of-name agree-
ments in FAR subpart 42.12, the Contractor shall provide the
responsible Contracting Officer a minimum of one business
day’s written notification of its intention to (A) change the
name in the SAM database; (B) comply with the requirements
of subpart 42.12; and (C) agree in writing to the timeline and
procedures specified by the responsible Contracting Officer.
The Contractor must provide with the notification sufficient
documentation to support the legally changed name.

(ii) If the Contractor fails to comply with the require-
ments of paragraph (t)(2)(i) of this clause, or fails to perform
the agreement at paragraph (t)(2)(i)(C) of this clause, and, in
the absence of a properly executed novation or change-of-
name agreement, the SAM information that shows the Con-
tractor to be other than the Contractor indicated in the contract
will be considered to be incorrect information within the
meaning of the “Suspension of Payment” paragraph of the
electronic funds transfer (EFT) clause of this contract.

(3) The Contractor shall not change the name or address
for EFT payments or manual payments, as appropriate, in the
SAM record to reflect an assignee for the purpose of assign-
ment of claims (see subpart 32.8, Assignment of Claims).
Assignees shall be separately registered in the SAM database.
Information provided to the Contractor’s SAM record that
indicates payments, including those made by EFT, to an ulti-
mate recipient other than that Contractor will be considered to
be incorrect information within the meaning of the “Suspen-
sion of payment” paragraph of the EFT clause of this contract.
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(4) Offerors and Contractors may obtain information on
registration and annual confirmation requirements via SAM
accessed through https://www.acquisition.gov.

(w) Unauthorized Obligations(1) Except as stated in para-
graph (u)(2) of this clause, when any supply or service
acquired under this contract is subject to any End User
License Agreement (EULA), Terms of Service (TOS), or sim-
ilar legal instrument or agreement, that includes any clause
requiring the Government to indemnify the Contractor or any
person or entity for damages, costs, fees, or any other loss or
liability that would create an Anti-Deficiency Act violation
(31 U.S.C. 1341), the following shall govern:

(1) Any such clause is unenforceable against the
Government.

(i1) Neither the Government nor any Government
authorized end user shall be deemed to have agreed to such
clause by virtue of it appearing in the EULA, TOS, or similar
legal instrument or agreement. If the EULA, TOS, or similar
legal instrument or agreement is invoked through an “I agree”
click box or other comparable mechanism (e.g., “click-wrap”
or “browse-wrap” agreements), execution does not bind the
Government or any Government authorized end user to such
clause.

(iii) Any such clause is deemed to be stricken from
the EULA, TOS, or similar legal instrument or agreement.
(2) Paragraph (u)(1) of this clause does not apply to
indemnification by the Government that is expressly autho-
rized by statute and specifically authorized under applicable
agency regulations and procedures.

(v) Incorporation by reference. The Contractor’s represen-
tations and certifications, including those completed electron-
ically via the System for Award Management (SAM), are
incorporated by reference into the contract.

(End of clause)

Alternate I (MAy 2014). When a time-and-materials or
labor-hour contract is contemplated, substitute the following
paragraphs (a), (e), (i), (1), and (m) for those in the basic
clause.

(a) Inspection/Acceptance. (1) The Government has the
right to inspect and test all materials furnished and services per-
formed under this contract, to the extent practicable at all places
and times, including the period of performance, and in any event
before acceptance. The Government may also inspect the plant
or plants of the Contractor or any subcontractor engaged in con-
tract performance. The Government will perform inspections
and tests in a manner that will not unduly delay the work.

(2) If the Government performs inspection or tests on
the premises of the Contractor or a subcontractor, the Contractor
shall furnish and shall require subcontractors to furnish all rea-
sonable facilities and assistance for the safe and convenient per-
formance of these duties.

(3) Unless otherwise specified in the contract, the Gov-
ernment will accept or reject services and materials at the place
of delivery as promptly as practicable after delivery, and they
will be presumed accepted 60 days after the date of delivery,
unless accepted earlier.

(4) At any time during contract performance, but not
later than 6 months (or such other time as may be specified in
the contract) after acceptance of the services or materials last
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delivered under this contract, the Government may require the
Contractor to replace or correct services or materials that at time
of delivery failed to meet contract requirements. Except as oth-
erwise specified in paragraph (a)(6) of this clause, the cost of
replacement or correction shall be determined under paragraph
(1) of this clause, but the “hourly rate” for labor hours incurred
in the replacement or correction shall be reduced to exclude that
portion of the rate attributable to profit. Unless otherwise spec-
ified below, the portion of the “hourly rate” attributable to profit
shall be 10 percent. The Contractor shall not tender for accep-
tance materials and services required to be replaced or corrected
without disclosing the former requirement for replacement or
correction, and, when required, shall disclose the corrective
action taken. [Insert portion of labor rate attributable to profit.]

(5)(1) If the Contractor fails to proceed with reasonable
promptness to perform required replacement or correction, and
if the replacement or correction can be performed within the
ceiling price (or the ceiling price as increased by the Govern-
ment), the Government may—

(A) By contract or otherwise, perform the replace-
ment or correction, charge to the Contractor any increased cost,
or deduct such increased cost from any amounts paid or due
under this contract; or

(B) Terminate this contract for cause.

(ii) Failure to agree to the amount of increased cost to
be charged to the Contractor shall be a dispute under the Dis-
putes clause of the contract.

(6) Notwithstanding paragraphs (a)(4) and (5) above,
the Government may at any time require the Contractor to rem-
edy by correction or replacement, without cost to the Govern-
ment, any failure by the Contractor to comply with the
requirements of this contract, if the failure is due to—

(i) Fraud, lack of good faith, or willful misconduct on
the part of the Contractor's managerial personnel; or

(ii) The conduct of one or more of the Contractor’s
employees selected or retained by the Contractor after any of the
Contractor’s managerial personnel has reasonable grounds to
believe that the employee is habitually careless or unqualified.

(7) This clause applies in the same manner and to the
same extent to corrected or replacement materials or services as
to materials and services originally delivered under this con-
tract.

(8) The Contractor has no obligation or liability under
this contract to correct or replace materials and services that at
time of delivery do not meet contract requirements, except as
provided in this clause or as may be otherwise specified in the
contract.

(9) Unless otherwise specified in the contract, the Con-
tractor's obligation to correct or replace Government-furnished
property shall be governed by the clause pertaining to Govern-
ment property.

(e) Definitions. (1) The clause at FAR 52.202-1, Defini-
tions, is incorporated herein by reference. As used in this
clause—

(i) Direct materials means those materials that enter
directly into the end product, or that are used or consumed

directly in connection with the furnishing of the end product or
service.

(i) Hourly rate means the rate(s) prescribed in the
contract for payment for labor that meets the labor category
qualifications of a labor category specified in the contract that
are—

(A) Performed by the contractor;
(B) Performed by the subcontractors; or

(C) Transferred between divisions, subsidiaries, or
affiliates of the contractor under a common control.

(iii) Materials means—

(A) Direct materials, including supplies transferred
between divisions, subsidiaries, or affiliates of the contractor
under a common control;

(B) Subcontracts for supplies and incidental ser-
vices for which there is not a labor category specified in the con-
tract;

(C) Other direct costs (e.g., incidental services for
which there is not a labor category specified in the contract,
travel, computer usage charges, etc.);

(D) The following subcontracts for services which
are specifically excluded from the hourly rate: [Insert any sub-
contracts for services to be excluded from the hourly rates pre-
scribed in the schedule.]; and

(E) Indirect costs specifically provided for in this
clause.

(iv) Subcontract means any contract, as defined in
FAR subpart 2.1, entered into with a subcontractor to furnish
supplies or services for performance of the prime contract or a
subcontract including transfers between divisions, subsidiaries,
or affiliates of a contractor or subcontractor. It includes, but is
not limited to, purchase orders, and changes and modifications
to purchase orders.

(i) Payments. (1) Work performed. The Government will
pay the Contractor as follows upon the submission of commer-
cial invoices approved by the Contracting Officer:

(i) Hourly rate.

(A) The amounts shall be computed by multiplying
the appropriate hourly rates prescribed in the contract by the
number of direct labor hours performed. Fractional parts of an
hour shall be payable on a prorated basis.

(B) The rates shall be paid for all labor performed
on the contract that meets the labor qualifications specified in
the contract. Labor hours incurred to perform tasks for which
labor qualifications were specified in the contract will not be
paid to the extent the work is performed by individuals that do
not meet the qualifications specified in the contract, unless spe-
cifically authorized by the Contracting Officer.

(C) Invoices may be submitted once each month
(or at more frequent intervals, if approved by the Contracting
Officer) to the Contracting Officer or the authorized represen-
tative.

(D) When requested by the Contracting Officer or
the authorized representative, the Contractor shall substantiate
invoices (including any subcontractor hours reimbursed at the
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hourly rate in the schedule) by evidence of actual payment, indi-
vidual daily job timecards, records that verify the employees
meet the qualifications for the labor categories specified in the
contract, or other substantiation specified in the contract.

(E) Unless the Schedule prescribes otherwise, the
hourly rates in the Schedule shall not be varied by virtue of the
Contractor having performed work on an overtime basis.

(1) If no overtime rates are provided in the
Schedule and the Contracting Officer approves overtime work
in advance, overtime rates shall be negotiated.

(2) Failure to agree upon these overtime rates
shall be treated as a dispute under the Disputes clause of this
contract.

(3) If the Schedule provides rates for overtime,
the premium portion of those rates will be reimbursable only to
the extent the overtime is approved by the Contracting Officer.

(i1) Materials.

(A) If the Contractor furnishes materials that meet
the definition of a commercial item at 2.101, the price to be paid
for such materials shall not exceed the Contractor’s established
catalog or market price, adjusted to reflect the—

(1) Quantities being acquired; and

(2) Any modifications necessary because of
contract requirements.

(B) Except as provided for in paragraph
@1)(1)(ii)(A) and (D)(2) of this clause, the Government will
reimburse the Contractor the actual cost of materials (less any
rebates, refunds, or discounts received by the contractor that are
identifiable to the contract) provided the Contractor—

(1) Has made payments for materials in accor-
dance with the terms and conditions of the agreement or
invoice; or

(2) Makes these payments within 30 days of the
submission of the Contractor’s payment request to the Govern-
ment and such payment is in accordance with the terms and con-
ditions of the agreement or invoice.

(C) To the extent able, the Contractor shall—

(1) Obtain materials at the most advantageous
prices available with due regard to securing prompt delivery of
satisfactory materials; and

(2) Give credit to the Government for cash and
trade discounts, rebates, scrap, commissions, and other amounts
that are identifiable to the contract.

(D) Other Costs. Unless listed below, other direct
and indirect costs will not be reimbursed.

52.2-38 (FAC 2005-93)

(1) Other Direct Costs. The Government will
reimburse the Contractor on the basis of actual cost for the fol-
lowing, provided such costs comply with the requirements in
paragraph (i)(1)(i1)(B) of this clause: [/nsert each element of
other direct costs (e.g., travel, computer usage charges, etc.
Insert “None” if no reimbursement for other direct costs will be
provided. If this is an indefinite delivery contract, the Contract-
ing Officer may insert “Each order must list separately the ele-
ments of other direct charge(s) for that order or, if no
reimbursement for other direct costs will be provided, insert
‘None’.”’]

(2) Indirect Costs (Material Handling, Subcon-
tract Administration, etc.). The Government will reimburse the
Contractor for indirect costs on a pro-rata basis over the period
of contract performance at the following fixed price: [Insert a
fixed amount for the indirect costs and payment schedule. Insert
“$0” if no fixed price reimbursement for indirect costs will be
provided. (If this is an indefinite delivery contract, the Contract-
ing Officer may insert “Each order must list separately the fixed
amount for the indirect costs and payment schedule or, if no
reimbursement for indirect costs, insert ‘None’).”’]

(2) Total cost. 1t is estimated that the total cost to the
Government for the performance of this contract shall not
exceed the ceiling price set forth in the Schedule and the Con-
tractor agrees to use its best efforts to perform the work speci-
fied in the Schedule and all obligations under this contract
within such ceiling price. If at any time the Contractor has rea-
son to believe that the hourly rate payments and material costs
that will accrue in performing this contract in the next succeed-
ing 30 days, if added to all other payments and costs previously
accrued, will exceed 85 percent of the ceiling price in the Sched-
ule, the Contractor shall notify the Contracting Officer giving a
revised estimate of the total price to the Government for per-
forming this contract with supporting reasons and documenta-
tion. If at any time during the performance of this contract, the
Contractor has reason to believe that the total price to the Gov-
ernment for performing this contract will be substantially
greater or less than the then stated ceiling price, the Contractor
shall so notify the Contracting Officer, giving a revised estimate
of the total price for performing this contract, with supporting
reasons and documentation. If at any time during performance
of this contract, the Government has reason to believe that the
work to be required in performing this contract will be substan-
tially greater or less than the stated ceiling price, the Contracting
Officer will so advise the Contractor, giving the then revised
estimate of the total amount of effort to be required under the
contract.

(3) Ceiling price. The Government will not be obligated
to pay the Contractor any amount in excess of the ceiling price
in the Schedule, and the Contractor shall not be obligated to con-
tinue performance if to do so would exceed the ceiling price set
forth in the Schedule, unless and until the Contracting Officer
notifies the Contractor in writing that the ceiling price has been
increased and specifies in the notice a revised ceiling that shall
constitute the ceiling price for performance under this contract.
When and to the extent that the ceiling price set forth in the
Schedule has been increased, any hours expended and material
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costs incurred by the Contractor in excess of the ceiling price
before the increase shall be allowable to the same extent as if the
hours expended and material costs had been incurred after the
increase in the ceiling price.

(4) Access to records. At any time before final payment
under this contract, the Contracting Officer (or authorized rep-
resentative) will have access to the following (access shall be
limited to the listing below unless otherwise agreed to by the
Contractor and the Contracting Officer):

(i) Records that verify that the employees whose time
has been included in any invoice meet the qualifications for the
labor categories specified in the contract;

(i) For labor hours (including any subcontractor
hours reimbursed at the hourly rate in the schedule), when time-
cards are required as substantiation for payment—

(A) The original timecards (paper-based or elec-
tronic);
(B) The Contractor’s timekeeping procedures;

(C) Contractor records that show the distribution of
labor between jobs or contracts; and

(D) Employees whose time has been included in
any invoice for the purpose of verifying that these employees
have worked the hours shown on the invoices.

(iii) For material and subcontract costs that are reim-
bursed on the basis of actual cost—

(A) Any invoices or subcontract agreements sub-
stantiating material costs; and

(B) Any documents supporting payment of those
invoices.

(5) Overpayments/Underpayments. Each payment pre-
viously made shall be subject to reduction to the extent of
amounts, on preceding invoices, that are found by the Contract-
ing Officer not to have been properly payable and shall also be
subject to reduction for overpayments or to increase for under-
payments. The Contractor shall promptly pay any such reduc-
tion within 30 days unless the parties agree otherwise. The
Government within 30 days will pay any such increases, unless
the parties agree otherwise. The Contractor’s payment will be
made by check. If the Contractor becomes aware of a duplicate
invoice payment or that the Government has otherwise overpaid
on an invoice payment, the Contractor shall—

(i) Remit the overpayment amount to the payment
office cited in the contract along with a description of the over-
payment including the—

(A) Circumstances of the overpayment (e.g., dupli-
cate payment, erroneous payment, liquidation errors, date(s) of
overpayment);

(B) Affected contract number and delivery order
number, if applicable;

(C) Affected contract line item or subline item, if
applicable; and

(D) Contractor point of contact.

(ii) Provide a copy of the remittance and supporting
documentation to the Contracting Officer.

(6)(i) All amounts that become payable by the Contrac-
tor to the Government under this contract shall bear simple
interest from the date due until paid unless paid within 30 days
of becoming due. The interest rate shall be the interest rate
established by the Secretary of the Treasury, as provided in 41
U.S.C. 7109, which is applicable to the period in which the
amount becomes due, and then at the rate applicable for each six
month period as established by the Secretary until the amount
is paid.

(1) The Government may issue a demand for payment
to the Contractor upon finding a debt is due under the contract.

(iii) Final Decisions. The Contracting Officer will
issue a final decision as required by 33.211 if—

(A) The Contracting Officer and the Contractor are
unable to reach agreement on the existence or amount of a debt
in a timely manner;

(B) The Contractor fails to liquidate a debt previ-
ously demanded by the Contracting Officer within the timeline
specified in the demand for payment unless the amounts were
not repaid because the Contractor has requested an installment
payment agreement; or

(C) The Contractor requests a deferment of collec-
tion on a debt previously demanded by the Contracting Officer
(see FAR 32.607-2).

(iv) If a demand for payment was previously issued
for the debt, the demand for payment included in the final deci-
sion shall identify the same due date as the original demand for
payment.

(v) Amounts shall be due at the earliest of the follow-
ing dates:

(A) The date fixed under this contract.

(B) The date of the first written demand for pay-
ment, including any demand for payment resulting from a
default termination.

(vi) The interest charge shall be computed for the
actual number of calendar days involved beginning on the due
date and ending on—

(A) The date on which the designated office
receives payment from the Contractor;

(B) The date of issuance of a Government check
to the Contractor from which an amount otherwise payable has
been withheld as a credit against the contract debt; or

(C) The date on which an amount withheld and
applied to the contract debt would otherwise have become pay-
able to the Contractor.

(vii) The interest charge made under this clause may
be reduced under the procedures prescribed in 32.608-2 of the
Federal Acquisition Regulation in effect on the date of this con-
tract.

(viii) Upon receipt and approval of the invoice desig-
nated by the Contractor as the “completion invoice” and sup-
porting documentation, and upon compliance by the Contractor
with all terms of this contract, any outstanding balances will be
paid within 30 days unless the parties agree otherwise. The
completion invoice, and supporting documentation, shall be
submitted by the Contractor as promptly as practicable follow-
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ing completion of the work under this contract, but in no event
later than 1 year (or such longer period as the Contracting Offi-
cer may approve in writing) from the date of completion.

(7) Release of claims. The Contractor, and each assignee
under an assignment entered into under this contract and in
effect at the time of final payment under this contract, shall exe-
cute and deliver, at the time of and as a condition precedent to
final payment under this contract, a release discharging the
Government, its officers, agents, and employees of and from all
liabilities, obligations, and claims arising out of or under this
contract, subject only to the following exceptions.

(i) Specified claims in stated amounts, or in estimated
amounts if the amounts are not susceptible to exact statement by
the Contractor.

(i) Claims, together with reasonable incidental
expenses, based upon the liabilities of the Contractor to third
parties arising out of performing this contract, that are not
known to the Contractor on the date of the execution of the
release, and of which the Contractor gives notice in writing to
the Contracting Officer not more than 6 years after the date of
the release or the date of any notice to the Contractor that the
Government is prepared to make final payment, whichever is
earlier.

(iii) Claims for reimbursement of costs (other than
expenses of the Contractor by reason of its indemnification of
the Government against patent liability), including reasonable
incidental expenses, incurred by the Contractor under the terms
of this contract relating to patents.

(8) Prompt payment. The Government will make pay-
ment in accordance with the Prompt Payment Act (31 U.S.C.
3903) and prompt payment regulations at 5 CFR part 1315.

(9) Electronic Funds Transfer (EFT). If the Government
makes payment by EFT, see 52.212-5(b) for the appropriate
EFT clause.

(10) Discount. In connection with any discount offered
for early payment, time shall be computed from the date of the
invoice. For the purpose of computing the discount earned, pay-
ment shall be considered to have been made on the date that
appears on the payment check or the specified payment date if
an electronic funds transfer payment is made.

(1) Termination for the Government'’s convenience. The
Government reserves the right to terminate this contract, or any
part hereof, for its sole convenience. In the event of such termi-
nation, the Contractor shall immediately stop all work hereun-
der and shall immediately cause any and all of its suppliers and
subcontractors to cease work. Subject to the terms of this con-
tract, the Contractor shall be paid an amount for direct labor
hours (as defined in the Schedule of the contract) determined by
multiplying the number of direct labor hours expended before
the effective date of termination by the hourly rate(s) in the con-
tract, less any hourly rate payments already made to the Con-
tractor plus reasonable charges the Contractor can demonstrate
to the satisfaction of the Government using its standard record
keeping system that have resulted from the termination. The
Contractor shall not be required to comply with the cost
accounting standards or contract cost principles for this pur-

52.2-40

pose. This paragraph does not give the Government any right to
audit the Contractor’s records. The Contractor shall not be paid
for any work performed or costs incurred that reasonably could
have been avoided.

(m) Termination for cause. The Government may termi-
nate this contract, or any part hereof, for cause in the event of
any default by the Contractor, or if the Contractor fails to com-
ply with any contract terms and conditions, or fails to provide
the Government, upon request, with adequate assurances of
future performance. In the event of termination for cause, the
Government shall not be liable to the Contractor for any amount
for supplies or services not accepted, and the Contractor shall
be liable to the Government for any and all rights and remedies
provided by law. If it is determined that the Government
improperly terminated this contract for default, such termina-
tion shall be deemed a termination for convenience.

52.212-5 Contract Terms and Conditions Required To
Implement Statutes or Executive Orders—
Commercial Items.

As prescribed in 12.301(b)(4), insert the following clause:

CONTRACT TERMS AND CONDITIONS REQUIRED TO
IMPLEMENT STATUTES OR EXECUTIVE ORDERS—
COMMERCIAL ITEMS (DEC 2016)

(a) The Contractor shall comply with the following Federal
Acquisition Regulation (FAR) clauses, which are incorpo-
rated in this contract by reference, to implement provisions of
law or Executive orders applicable to acquisitions of commer-
cial items:

(1) 52.209-10, Prohibition on Contracting with Inverted
Domestic Corporations (Nov 2015).

(2) 52.233-3, Protest After Award (AUG 1996)
(31 U.S.C. 3553).

(3) 52.233-4, Applicable Law for Breach of Contract
Claim (OCT 2004)(Public Laws 108-77 and 108-78 (19
U.S.C. 3805 note)).

(b) The Contractor shall comply with the FAR clauses in
this paragraph (b) that the Contracting Officer has indicated as
being incorporated in this contract by reference to implement
provisions of law or Executive orders applicable to acquisi-
tions of commercial items:

[Contracting Officer check as appropriate.]

_ (1) 52.203-6, Restrictions on Subcontractor Sales to
the Government (SEPT 2006), with Alternate I (OCT 1995)
(41 U.S.C. 4704 and 10 U.S.C. 2402).

_(2) 52.203-13, Contractor Code of Business Ethics
and Conduct (OCT 2015) (41 U.S.C. 3509)).

_(3)52.203-15, Whistleblower Protections under the
American Recovery and Reinvestment Act of 2009
(JUNE 2010) (Section 1553 of Pub. L. 111-5). (Applies to
contracts funded by the American Recovery and
Reinvestment Act of 2009.)

_(4) 52.204-10, Reporting Executive Compensation
and First-Tier Subcontract Awards (OCT 2016) (Pub. L. 109-
282) (31 U.S.C. 6101 note).
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___(5) [Reserved].

~ (6) 52.204-14, Service Contract Reporting
Requirements (OCT 2016) (PuB. L. 111-117, section 743 OF
Div. C).

__(7) 52.204-15, Service Contract Reporting
Requirements for Indefinite-Delivery Contracts (OCT 2016)
(Pus. L. 111-117, section 743 OF Div. C).

_(8) 52.209-6, Protecting the Government’s Interest
When Subcontracting with Contractors Debarred, Suspended,
or Proposed for Debarment. (OcT 2015) (31 U.S.C. 6101
note).

__(9) 52.209-9, Updates of Publicly Available
Information Regarding Responsibility Matters (JUL 2013) (41
U.S.C. 2313).

___(10) [Reserved].

~ (11)(1)52.219-3, Notice of HUBZone Set-Aside or
Sole-Source Award (Nov 2011) (15 U.S.C. 657a).

__(ii) Alternate I (Nov 2011) of 52.219-3.

_ (12)(1)52.219-4, Notice of Price Evaluation Prefer-
ence for HUBZone Small Business Concerns (OCT 2014) (if
the offeror elects to waive the preference, it shall so indicate
in its offer) (15 U.S.C. 657a).

__(ii) Alternate I (JAN 2011) of 52.219-4.

___(13) [Reserved]

_ (14)(1) 52.219-6, Notice of Total Small Business
Set-Aside (Nov 2011) (15 U.S.C. 644).

__ (ii) Alternate I (Nov 2011).
_ (iii) Alternate II (Nov 2011).

_(15)(1) 52.219-7, Notice of Partial Small Business
Set-Aside (JUNE 2003) (15 U.S.C. 644).

__ (ii) Alternate I (OCT 1995) of 52.219-7.
_ (iii) Alternate IT (MAR 2004) of 52.219-7.

__ (16) 52.219-8, Utilization of Small Business
Concerns (Nov 2016) (15 U.S.C. 637(d)(2) and (3)).

_ (17)(1) 52.219-9, Small Business Subcontracting
Plan (Nov 2016) (15 U.S.C. 637(d)(4)).

__ (i) Alternate I (Nov 2016) of 52.219-9.

__ (iii) Alternate II (Nov 2016) of 52.219-9.
__(iv) Alternate III (Nov 2016) of 52.219-9.
_(v) Alternate IV (Nov 2016) of 52.219-9.

_ (18) 52.219-13, Notice of Set-Aside of Orders
(Nov 2011) (15 U.S.C. 644(x)).

__(19) 52.219-14, Limitations on Subcontracting
(Nov 2011) (15 U.S.C. 637(a)(14)).

__ (20) 52.219-16, Liquidated Damages—Subcon-
tracting Plan (JAN 1999) (15 U.S.C. 637(d)(4)(F)(1)).

~ (21)52.219-27, Notice of Service-Disabled Veteran-
Owned Small Business Set-Aside (Nov 2011) (15 U.S.C. 657

_(22) 52.219-28, Post Award Small Business
Program Rerepresentation (JUL 2013) (15 U.S.C. 632(a)(2)).

~ (23) 52.219-29, Notice of Set-Aside for, or Sole
Source Award to, Economically Disadvantaged Women-
Owned Small Business Concerns (DEC 2015) (15 U.S.C.
637(m)).

_(24) 52.219-30, Notice of Set-Aside for, or Sole
Source Award to, Women-Owned Small Business Concerns

Eligible Under the Women-Owned Small Business Program
(DEC 2015) (15 U.S.C. 637(m)).

_(25) 52.222-3, Convict
(E.O. 11755).

~ (26) 52.222-19, Child Labor—Cooperation with
Authorities and Remedies (OcT 2016) (E.O. 13126).

~(27) 52.222-21, Prohibition of Segregated Facilities
(APR 2015).

_(28) 52.222-26, Equal Opportunity (SEPT 2016)
(E.O. 112406).

__(29) 52.222-35, Equal Opportunity for Veterans
(OcT 2015)(38 U.S.C. 4212).

_(30) 52.222-36, Equal Opportunity for Workers with
Disabilities (JUL 2014) (29 U.S.C. 793).

_(31) 52.222-37, Employment Reports on Veterans
(FEB 2016) (38 U.S.C. 4212).

_(32) 52.222-40, Notification of Employee Rights
Under the National Labor Relations Act (DEc 2010) (E.O.
13496).

_(33)(1)52.222-50, Combating Trafficking in Per-
sons (MAR 2015) (22 U.S.C. chapter 78 and E.O. 13627).

_ (i1) Alternate I (MAR 2015) of 52.222-50 (22
U.S.C. chapter 78 and E.O. 13627).

~(34)52.222-54, Employment Eligibility Verification
(OcT 2015). (Executive Order 12989). (Not applicable to the
acquisition of commercially available off-the-shelf items or
certain other types of commercial items as prescribed in
22.1803.)

_ (35) 52.222-59, Compliance with Labor Laws
(Executive Order 13673) (OcT 2016). (Applies at $50
million for solicitations and resultant contracts issued from
October 25, 2016 through April 24, 2017; applies at $500,000
for solicitations and resultant contracts issued after April 24,
2017).

Note to paragraph 52.212-5(b)(35): By a court order
issued on October 24, 2016, 52.222-59 is enjoined indefi-
nitely as of the date of the order. The enjoined paragraph will
become effective immediately if the court terminates the
injunction. At that time, GSA, DoD and NASA will publish a
document in the Federal Register advising the public of the
termination of the injunction.

~ (36) 52.222-60, Paycheck Transparency (Executive
Order 13673) (OCT 2016).

_ (37)(1)52.223-9, Estimate of Percentage of Recov-
ered Material Content for EPA-Designated Items
(MAY 2008) (42 U.S.C. 6962(c)(3)(A)(ii)). (Not applicable
to the acquisition of commercially available off-the-shelf
items.)

Labor (JUNE 2003)

_ (i1) AlternateI (MAY 2008) of 52.223-9
(42 U.S.C. 6962(1)(2)(C)). (Not applicable to the acquisition
of commercially available off-the-shelf items.)
~ (38) 52.223-11, Ozone-Depleting Substances and
High Global Warming Potential Hydrofluorocarbons
(Jun 2016) (E.O. 13693).
__(39) 52.223-12, Maintenance, Service, Repair, or
Disposal of Refrigeration Equipment and Air Conditioners
(Jun 2016) (E.O. 13693).

52.2-41
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FEDERAL ACQUISITION REGULATION

_ (40)(1)52.223-13, Acquisition of EPEAT®-Regis-
tered Imaging Equipment (JUN2014) (E.O.s 13423 and
13514).

(i) Alternate I (OCT 2015) of 52.223-13.

_ (41)(1)52.223-14, Acquisition of EPEAT®-Regis-

tered Televisions (JUN 2014) (E.O.s 13423 and 13514).
_ (ii) Alternate I (JUN 2014) of 52.223-14.

_ (42) 52.223-15, Energy Efficiency in Energy-
Consuming Products (DEC 2007) (42 U.S.C. 8259b).

_ (43)(1) 52.223-16, Acquisition of EPEAT®-
Registered Personal Computer Products (OCT 2015) (E.O.s
13423 and 13514).

_ (ii) Alternate I (JUN 2014) of 52.223-16.

_(44) 52.223-18, Encouraging Contractor Policies to
Ban Text Messaging While Driving (AUG 2011) (E.O.
13513).

_ (45) 52.223-20, Aerosols (JUN 2016) (E.O. 13693).

_(46) 52.223-21, Foams (JUN 2016) (E.O. 13693).

__ (47) 52.225-1, Buy American—Supplies
(MAY 2014) (41 U.S.C. chapter 83).

_ (48)(1) 52.225-3, Buy American—Free Trade
Agreements—Israeli Trade Act (MAY 2014) (41 U.S.C.
chapter 83, 19 U.S.C. 3301 note, 19 U.S.C. 2112 note, 19
U.S.C. 3805 note, 19 U.S.C. 4001 note, Pub. L. 103-182,
108-77, 108-78, 108-286, 108-302, 109-53, 109-169, 109-
283, 110-138, 112-41, 112-42, and 112-43.

(i) Alternate I (MAY 2014) of 52.225-3.
__ (iii) Alternate II (MAY 2014) of 52.225-3.
__(iv) Alternate III (MAY 2014) of 52.225-3.

__ (49) 52.225-5, Trade Agreements (OCT 2016)
(19 U.S.C. 2501, et seq., 19 U.S.C. 3301 note).

__ (50) 52.225-13, Restrictions on Certain Foreign
Purchases (JUNE 2008) (E.O.’s, proclamations, and statutes
administered by the Office of Foreign Assets Control of the
Department of the Treasury).

__ (51) 52.225-26, Contractors Performing Private
Security Functions Outside the United States (OCT 2016)
(Section 862, as amended, of the National Defense Authori-
zation Act for Fiscal Year 2008; 10 U.S.C. 2302 Note).

_(52)52.226-4, Notice of Disaster or Emergency Area
Set-Aside (Nov 2007) (42 U.S.C. 5150).

__(53) 52.226-5, Restrictions on Subcontracting
Outside Disaster or Emergency Area (Nov 2007) (42 U.S.C.
5150).

_(54)52.232-29, Terms for Financing of Purchases of
Commercial Items (FEB 2002) (41 U.S.C. 4505,
10 U.S.C. 2307(%)).

(55 52.232-30, Installment
Commercial Items (OcCT 1995)

10 U.S.C. 2307(%)).

_ (56) 52.232-33, Payment by Electronic Funds
Transfer—System for Award Management (JUL 2013)
(31 U.S.C. 3332).

_ (57) 52.232-34, Payment by Electronic Funds
Transfer—Other than System for Award Management
(JuL 2013) (31 U.S.C. 3332).

_ (58) 52.232-36, Payment
(MAY 2014) (31 U.S.C. 3332).

Payments for
(41 U.S.C. 4505,

by Third Party

52.2-42  (FAC 2005-93)

_(59) 52.239-1, Privacy or Security Safeguards
(AUG 1996) (5 U.S.C. 552a).

_(60)(1) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (FEB 20006)
(46 U.S.C. Appx. 1241(b) and 10 U.S.C. 2631).

__(ii) Alternate I (Apr 2003) of 52.247-64.

(c) The Contractor shall comply with the FAR clauses in
this paragraph (c), applicable to commercial services, that the
Contracting Officer has indicated as being incorporated in this
contract by reference to implement provisions of law or Exec-
utive orders applicable to acquisitions of commercial items:
[Contracting Officer check as appropriate.]

(1) 52.222-17, Nondisplacement of Qualified Work-
ers (MAY 2014)(E.O. 13495).

_(2) 52.222-41, Service Contract Labor Standards
(May 2014) (41 U.S.C. chapter 67).

_(3) 52.222-42, Statement of Equivalent Rates for
Federal  Hires (MAY 2014) (29 U.S.C.206  and
41 U.S.C. chapter 67).

_(4)52.222-43, Fair Labor Standards Act and Service
Contract Labor Standards-Price Adjustment (Multiple Year
and Option Contracts) (MAY 2014) (29 U.S.C. 206 and
41 U.S.C. chapter 67).

_(5)52.222-44, Fair Labor Standards Act and Service
Contract Labor Standards—Price Adjustment (MAY 2014)
(29 U.S.C. 206 and 41 U.S.C. chapter 67).

__(6) 52.222-51, Exemption from Application of the
Service Contract Labor Standards to Contracts for
Maintenance, Calibration, or Repair of Certain Equipment—
Requirements (MAY 2014) (41 U.S.C. chapter 67).

_(7) 52.222-53, Exemption from Application of the
Service Contract Labor Standards to Contracts for Certain
Services—Requirements (MAY 2014) (41 U.S.C. chapter
67).

_ (8) 52.222-55, Minimum Wages Under Executive
Order 13658 (DEC 2015).

_(9) 52.226-6, Promoting Excess Food Donation to
Nonprofit Organizations (MAY 2014) (42 U.S.C. 1792).

__(10) 52.237-11, Accepting and Dispensing of $1
Coin (SEPT 2008) (31 U.S.C. 5112(p)(1)).

(d) Comptroller General Examination of Record. The
Contractor shall comply with the provisions of this
paragraph (d) if this contract was awarded using other than
sealed bid, is in excess of the simplified acquisition threshold,
and does not contain the clause at 52.215-2, Audit and
Records—Negotiation.

(1) The Comptroller General of the United States, or an
authorized representative of the Comptroller General, shall
have access to and right to examine any of the Contractor’s
directly pertinent records involving transactions related to this
contract.

(2) The Contractor shall make available at its offices at
all reasonable times the records, materials, and other evidence
for examination, audit, or reproduction, until 3 years after
final payment under this contract or for any shorter period
specified in FAR subpart 4.7, Contractor Records Retention,
of the other clauses of this contract. If this contract is
completely or partially terminated, the records relating to the
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work terminated shall be made available for 3 years after any
resulting final termination settlement. Records relating to
appeals under the disputes clause or to litigation or the
settlement of claims arising under or relating to this contract
shall be made available until such appeals, litigation, or claims
are finally resolved.

(3) As used in this clause, records include books, docu-
ments, accounting procedures and practices, and other data,
regardless of type and regardless of form. This does not
require the Contractor to create or maintain any record that the
Contractor does not maintain in the ordinary course of busi-
ness or pursuant to a provision of law.

(e)(1) Notwithstanding the requirements of the clauses in
paragraphs (a), (b), (c), and (d) of this clause, the Contractor
is not required to flow down any FAR clause, other than those
in this paragraph (e)(1) in a subcontract for commercial items.
Unless otherwise indicated below, the extent of the flow down
shall be as required by the clause—

(i) 52.203-13, Contractor Code of Business Ethics
and Conduct (OCT 2015) (41 U.S.C. 3509).

(i) 52.219-8, Utilization of Small Business Con-
cerns (Nov 2016) (15 U.S.C. 637(d)(2) and (3)), in all sub-
contracts that offer further subcontracting opportunities. If the
subcontract (except subcontracts to small business concerns)
exceeds $700,000 ($1.5 million for construction of any public
facility), the subcontractor must include 52.219-8 in lower tier
subcontracts that offer subcontracting opportunities.

(i) 52.222-17, Nondisplacement of Qualified
Workers (MAY 2014) (E.O. 13495). Flow down required in
accordance with paragraph (1) of FAR clause 52.222-17.

(iv) 52.222-21, Prohibition of Segregated Facilities
(APR 2015)

(v) 52.222-26, Equal Opportunity (SEPT 2016)
(E.O. 11246).

(vi) 52.222-35, Equal Opportunity for Veterans
(OcT 2015) (38 U.S.C. 4212).

(vii) 52.222-36, Equal Opportunity for Workers with
Disabilities (JUL 2014) (29 U.S.C. 793).

(viii) 52.222-37, Employment Reports on Veterans
(FEB 2016) (38 U.S.C. 4212)

(ix) 52.222-40, Notification of Employee Rights
Under the National Labor Relations Act (DEC 2010) (E.O.
13496). Flow down required in accordance with paragraph (f)
of FAR clause 52.222-40.

(x) 52.222-41, Service Contract Labor Standards
(MAY 2014) (41 U.S.C. chapter 67).

(xi) _ (A)52.222-50, Combating Trafficking in Per-
sons (MAR 2015) (22 U.S.C. chapter 78 and E.O 13627).

__(B) Alternate I (MAR 2015) of 52.222-50
(22 U.S.C. chapter 78 and E.O 13627).

(xii) 52.222-51, Exemption from Application of the
Service Contract Labor Standards to Contracts for Mainte-
nance, Calibration, or Repair of Certain Equipment-Require-
ments (MAY 2014) (41 U.S.C. chapter 67).

(xiii) 52.222-53, Exemption from Application of the
Service Contract Labor Standards to Contracts for Certain
Services-Requirements (MAY 2014) (41 U.S.C. chapter 67).

(xiv) 52.222-54, Employment Eligibility Verifica-
tion (OCT 2015) (E.O. 12989).

(xv) 52.222-55, Minimum Wages Under Executive
Order 13658 (DEC 2015).

(xvi) 52.222-59, Compliance with Labor Laws
(Executive Order 13673) (OCT 2016) (Applies at $50 million
for solicitations and resultant contracts issued from October
25, 2016 through April 24, 2017; applies at $500,000 for
solicitations and resultant contracts issued after April 24,
2017).

Note to paragraph (e)(1)(xvi): By a court order issued on
October 24, 2016, 52.222-59 is enjoined indefinitely as of the
date of the order. The enjoined paragraph will become effec-
tive immediately if the court terminates the injunction. At that
time, GSA, DoD and NASA will publish a document in the
Federal Register advising the public of the termination of the
injunction.

(xvii) 52.222-60, Paycheck Transparency (Execu-
tive Order 13673) (OCT 2016)).

(xviii) 52.225-26, Contractors Performing Private
Security Functions Outside the United States (OCT 2016)
(Section 862, as amended, of the National Defense Authori-
zation Act for Fiscal Year 2008; 10 U.S.C. 2302 Note).

(xix) 52.226-6, Promoting Excess Food Donation to
Nonprofit Organizations (MAY 2014) (42 U.S.C. 1792). Flow
down required in accordance with paragraph (e) of FAR
clause 52.226-6.

(xx) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (FEB2006) (46 U.S.C.
Appx. 1241(b) and 10 U.S.C. 2631). Flow down required in
accordance with paragraph (d) of FAR clause 52.247-64.

(2) While not required, the Contractor may include in its
subcontracts for commercial items a minimal number of addi-
tional clauses necessary to satisfy its contractual obligations.

(End of clause)

Alternate I (Feb 2000). As prescribed in 12.301(b)(4)(i),
delete paragraph (d) from the basic clause, redesignate
paragraph (e) as paragraph (d), and revise the reference to
“paragraphs (a), (b), (c), or (d) of this clause” in the redesig-
nated paragraph (d) to read “paragraphs (a), (b), and (c) of this
clause.”

Alternate II (Dec 2016). As prescribed in 12.301(b)(4)(ii),
substitute the following paragraphs (d)(1) and (e)(1) for para-
graphs (d)(1) and (e)(1) of the basic clause as follows:

(d)(1) The Comptroller General of the United States, an
appropriate Inspector General appointed under section 3 or 8G
of the Inspector General Act of 1978 (5 U.S.C. App.), or an
authorized representative of either of the foregoing officials
shall have access to and right to—

(i) Examine any of the Contractor’s or any subcon-
tractors’ records that pertain to, and involve transactions relat-
ing to, this contract; and

(ii) Interview any officer or employee regarding such
transactions.

52.2-42.1



http://uscode.house.gov/
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t37t40+200+2++%2838%29%20%20AND%20%28%2838%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t29t32+2+78++%2829%29%20%20AND%20%28%2829%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
http://uscode.house.gov/
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t45t48+351+1++%2846%29%20%20AND%20%28%2846%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t45t48+351+1++%2846%29%20%20AND%20%28%2846%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t09t12+37+408++%2810%29%20%2
http://uscode.house.gov
http://uscode.house.gov/
http://uscode.house.gov/
http://uscode.house.gov/
http://uscode.house.gov/lawrevisioncounsel.shtml
http://uscode.house.gov
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t09t12+1445+65++%2810%20U.S.C.%202302%20Note%29%20%20%20%20%20%20%20%20%20%20
http://uscode.house.gov/
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t29t32+2+78++%2829%29%20%20AND%20%28%2829%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20

FAC 2005-93 DECEMBER 16, 2016

52.213-1

FEDERAL ACQUISITION REGULATION

(e)(1) Notwithstanding the requirements of the clauses
in paragraphs (a), (b), and (c), of this clause, the Contractor is
not required to flow down any FAR clause in a subcontract for
commercial items, other than—

(i) Paragraph (d) of this clause. This paragraph flows
down to all subcontracts, except the authority of the Inspector
General under paragraph (d)(1)(ii) does not flow down; and

(i) Those clauses listed in this paragraph (e)(1).
Unless otherwise indicated below, the extent of the flow down
shall be as required by the clause—

(A) 52.203-13, Contractor Code of Business Ethics
and Conduct (Oct 2015) (41 U.S.C. 3509).

(B) 52.203-15, Whistleblower Protections Under
the American Recovery and Reinvestment Act of 2009
(Jun 2010) (Section 1553 of Pub. L. 111-5).

(C) 52.219-8, Utilization of Small Business Con-
cerns (Nov 2016) (15 U.S.C. 637(d)(2) and (3)), in all subcon-
tracts that offer further subcontracting opportunities. If the
subcontract (except subcontracts to small business concerns)
exceeds $700,000 ($1.5 million for construction of any public
facility), the subcontractor must include 52.219-8 in lower tier
subcontracts that offer subcontracting opportunities.

(D) 52.222-21, Prohibition of Segregated Facilities
(Apr 2015).

(E) 52.222-26, Equal Opportunity (Sept2016)
(E.O. 11246).

(F) 52.222-35, Equal Opportunity for Veterans
(Oct 2015) (38 U.S.C. 4212).

(G) 52.222-36, Equal Opportunity for Workers
with Disabilities (Jul 2014) (29 U.S.C. 793).

(H) 52.222-40, Notification of Employee Rights
Under the National Labor Relations Act (Dec 2010) (E.O.
13496). Flow down required in accordance with paragraph (f)
of FAR clause 52.222-40.

(I) 52.222-41, Service Contract Labor Standards
(May 2014) (41 U.S.C. chapter 67).

J) (1) 52.222-50, Combating Trafficking in
Persons (Mar 2015) (22 U.S.C. chapter 78 and E.O 13627).

___(2) Alternate I (Mar2015) of 52.222-50
(22 U.S.C. chapter 78 and E.O 13627).

(K) 52.222-51, Exemption from Application of the
Service Contract Labor Standards to Contracts for Mainte-
nance, Calibration, or Repair of Certain Equipment—Require-
ments (May 2014) (41 U.S.C. chapter 67).

(L) 52.222-53, Exemption from Application of the
Service Contract Labor Standards to Contracts for Certain Ser-
vices—Requirements (May 2014) (41 U.S.C. chapter 67).

(M) 52.222-54, Employment Eligibility Verifica-
tion (Oct 2015) (Executive Order 12989).

(N) 52.222-55, Minimum Wages Under Executive
Order 13658 (Dec 2015).

(0) 52.222-59 Compliance with Labor Laws
(Executive Order 13673) (OCT 2016).

52.2-42.2

Note to paragraph (e)(1)(ii)(O): By a court order
issued on October 24, 2016, 52.222-59 is enjoined indefinitely
as of the date of the order. The enjoined paragraph will become
effective immediately if the court terminates the injunction. At
that time, GSA, DoD and NASA will publish a document in the
Federal Register advising the public of the termination of the
injunction.

(P) 52.222-60, Paycheck Transparency (Execu-
tive Order 13673) (OCT 2016).

(Q) 52.225-26, Contractors Performing Private
Security Functions Outside the United States (OCT 2016) (Sec-
tion 862, as amended, of the National Defense Authorization
Act for Fiscal Year 2008; 10 U.S.C. 2302 Note).

(R) 52.226-6, Promoting Excess Food Donation to
Nonprofit Organizations. (May 2014) (42 U.S.C. 1792). Flow
down required in accordance with paragraph (e) of FAR clause
52.226-6.

(S) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (Feb 2006) (46 U.S.C. Appx.
1241(b) and 10 U.S.C. 2631). Flow down required in accor-
dance with paragraph (d) of FAR clause 52.247-64.

52.213-1 Fast Payment Procedure.
As prescribed in 13.404, insert the following clause:

FAST PAYMENT PROCEDURE (MAY 2006)

(a) General. The Government will pay invoices based on
the Contractor’s delivery to a post office or common carrier
(or, if shipped by other means, to the point of first receipt by
the Government).

(b) Responsibility for supplies.(1) Titleto the supplies
passes to the Government upon delivery to—

(1) A post office or common carrier for shipment to
the specific destination; or

(i1) The point of first receipt by the Government, if
shipment is by means other than Postal Service or common
carrier.

(2) Notwithstanding any other provision of the contract,

order, or blanket purchase agreement, the Contractor shall—

(1) Assume all responsibility and risk of loss for sup-
plies not received at destination, damaged in transit, or not
conforming to purchase requirements; and

(i) Replace, repair, or correct those supplies
promptly at the Contractor’s expense, if instructed to do so by
the Contracting Officer within 180 days from the date title to
the supplies vests in the Government.

(c) Preparation of invoice.(1) Upon delivery to a post
office or common carrier (or, if shipped by other means, the
point of first receipt by the Government), the Contractor
shall—

(i) Prepare an invoice as provided in this contract,
order, or blanket purchase agreement; and

(il) Display prominently on the invoice “FAST
PAY.” Invoices not prominently marked “FAST PAY” via
manual or electronic means may be accepted by the payment



http://uscode.house.gov/lawrevisioncounsel.shtml
http://uscode.house.gov/lawrevisioncounsel.shtml
http://uscode.house.gov/lawrevisioncounsel.shtml
http://uscode.house.gov/
http://uscode.house.gov/lawrevisioncounsel.shtml
http://uscode.house.gov/lawrevisioncounsel.shtml
http://uscode.house.gov/lawrevisioncounsel.shtml
http://uscode.house.gov/
http://uscode.house.gov/
http://uscode.house.gov/
http://uscode.house.gov
http://uscode.house.gov
http://uscode.house.gov/

SUBPART 52.2—TEXT OF PROVISIONS AND CLAUSES

52.213-4

office for fast payment. If the payment office declines to make
fast payment, the Contractor shall be paid in accordance with
procedures applicable to invoices to which the Fast Payment
clause does not apply.

(2) If the purchase price excludes the cost of transpor-
tation, the Contractor shall enter the prepaid shipping cost on
the invoice as a separate item. The Contractor shall not
include the cost of parcel post insurance. If transportation
charges are stated separately on the invoice, the Contractor
shall retain related paid freight bills or other transportation
billings paid separately for a period of 3 years and shall fur-
nish the bills to the Government upon request.

(3) If this contract, order, or blanket purchase agreement
requires the preparation of a receiving report, the Contractor
shall either—

(1) Submit the receiving report on the prescribed
form with the invoice; or
(i1) Include the following information on the invoice:
(A) Shipment number.
(B) Mode of shipment.
(C) At line item level—
(1) National stock number and/or manufac-
turer’s part number;
(2) Unit of measure;
(3) Ship-To Point;
(4) Mark-For Point, if in the contract; and
(5) FEDSTRIP/MILSTRIP document num-
ber, if in the contract.

(4) If this contract, order, or blanket purchase agreement
does not require preparation of a receiving report on a pre-
scribed form, the Contractor shall include on the invoice the
following information at the line item level, in addition to that
required in paragraph (c)(1) of this clause:

(1) Ship-To Point.

(i) Mark-For Point.

(iii) FEDSTRIP/MILSTRIP document number, if in
the contract.

(5) Where a receiving report is not required, the Con-
tractor shall include a copy of the invoice in each shipment.

(d) Certification of invoice. The Contractor certifies by
submitting an invoice to the Government that the supplies
being billed to the Government have been shipped or deliv-
ered in accordance with shipping instructions issued by the
ordering officer, in the quantities shown on the invoice, and
that the supplies are in the quantity and of the quality desig-
nated by the contract, order, or blanket purchase agreement.

(e) FAST PAY container identification. The Contractor
shall mark all outer shipping containers “FAST PAY” When
outer shipping containers are not marked “FAST PAY,” the
payment office may make fast payment. If the payment office
declines to make fast payment, the Contractor shall be paid in
accordance with procedures applicable to invoices to which
the Fast Payment clause does not apply.

(End of clause)

52.213-2 Invoices.
As prescribed in 13.302-5(b), insert the following clause:

INVOICES (APR 1984)

The Contractor’s invoices must be submitted before pay-
ment can be made. The Contractor will be paid on the basis
of the invoice, which must state—

(a) The starting and ending dates of the subscription deliv-
ery; and

(b) Either that orders have been placed in effect for the
addressees required, or that the orders will be placed in effect
upon receipt of payment.

(End of clause)

52.213-3 Notice to Supplier.
As prescribed in 13.302-5(c), insert the following clause:

NOTICE TO SUPPLIER (APR 1984)

This is a firm order ONLY if your price does not exceed the
maximum line item or total price in the Schedule. Submit
invoices to the Contracting Officer. If you cannot perform in
exact accordance with this order, WITHHOLD PERFORMANCE,
and notify the Contracting Officer immediately, giving your
quotation.

(End of clause)

52.213-4 Terms and Conditions—Simplified Acquisitions
(Other Than Commercial Items).
As prescribed in 13.302-5(d), insert the following clause:

TERMS AND CONDITIONS—SIMPLIFIED ACQUISITIONS
(OTHER THAN COMMERCIAL ITEMS) (NOV 2016)

(a) The Contractor shall comply with the following Federal
Acquisition Regulation (FAR) clauses that are incorporated
by reference:

(1) The clauses listed below implement provisions of
law or Executive order:

(i) 52.222-3,
(E.O. 11755).

(i1) 52.222-21, Prohibition of Segregated Facilities
(APR 2015).

(iii) 52.222-26, Equal Opportunity (SEPT 2016)
(E.O. 11246).

(iv) 52.225-13, Restrictions on Certain Foreign Pur-
chases (JUN 2008) (E.O.s, proclamations, and statutes admin-
istered by the Office of Foreign Assets Control of the
Department of the Treasury).

(v) 52.233-3, Protest After Award (AUG 1996)
(31 U.S.C. 3553).

(vi) 52.233-4, Applicable Law for Breach of Con-
tract Claim (OCT 2004) (Pub. L. 108-77, 108-78 (19 U.S.C.
3805 note)).

(2) Listed below are additional clauses that apply:

(1) 52.232-1, Payments (APR 1984).

Convict Labor  (JUN 2003)

(FAC 2005-93) 52.2-42.3
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(i) 52.232-8, Discounts for Prompt Payment
(FEB 2002).

(iii) 52.232-11, Extras (APR 1984).

(iv) 52.232-25, Prompt Payment (JUL 2013).

(v) 52.232-39, Unenforceability of Unauthorized
Obligations (JUN 2013).

(vi) 52.232-40, Providing Accelerated Payments to
Small Business Subcontractors (DEC 2013)

(vii) 52.233-1, Disputes (MAY 2014).

(viii) 52.244-6, Subcontracts for Commercial Items
(Nov 2016).

(ix) 52.253-1,
(JAN 1991).

(b) The Contractor shall comply with the following FAR
clauses, incorporated by reference, unless the circumstances
do not apply:

(1) The clauses listed below implement provisions of
law or Executive order:

(1) 52.204-10, Reporting Executive Compensation
and First-Tier Subcontract Awards (OCT 2016) (Pub. L. 109-
282) (31 U.S.C. 6101 note) (Applies to contracts valued at
$30,000 or more).

(i) 52.222-19, Child Labor—Cooperation with
Authorities and Remedies (OCT 2016) (E.O. 13126) (Applies
to contracts for supplies exceeding the micro-purchase thresh-
old.)

Computer Generated Forms

(iii) 52.222-20, Contracts for Materials, Supplies,
Articles, and Equipment Exceeding $15,000 (MAY 2014)
(41 U.S.C. chapter 65) (Applies to supply contracts over
$15,000 in the United States, Puerto Rico, or the U.S. Virgin
Islands).

(iv) 52.222-35, Equal Opportunity for Veterans
(Oct 2015) (38 U.S.C.4212) (applies to contracts of
$150,000 or more).

(v) 52.222-36, Equal Employment for Workers with
Disabilities (Jul 2014) (29 U.S.C. 793) (Applies to contracts
over $15,000, unless the work is to be performed outside the
United States by employees recruited outside the United
States.) (For purposes of this clause, “United States” includes
the 50 States, the District of Columbia, Puerto Rico, the
Northern Mariana Islands, American Samoa, Guam, the U.S.
Virgin Islands, and Wake Island.)

(vi) 52.222-37, Employment Reports on Veterans
(FEB 2016) (38 U.S.C.4212) (Applies to contracts of
$150,000 or more).

(vil) 52.222-41, Service Contract Labor Standards
(MAY 2014) (41 U.S.C. chapter 67) (Applies to service con-
tracts over $2,500 that are subject to the Service Contract
Labor Standards statute and will be performed in the United
States, District of Columbia, Puerto Rico, the Northern Mar-
iana Islands, American Samoa, Guam, the U.S. Virgin Islands,
Johnston Island, Wake Island, or the outer Continental Shelf).

52.2-42.4 (FAC 2005-93)

(viii)(A) 52.222-50, Combating Trafficking in Per-
sons (MAR 2015) (22 U.S.C. chapter 78 and E.O 13627)
(Applies to all solicitations and contracts).

(B) Alternate I (MAR 2015) (Applies if the Con-
tracting Officer has filled in the following information with
regard to applicable directives or notices: Document title(s),
source for obtaining document(s), and contract performance
location outside the United States to which the document
applies).

(ix) 52.222-55, Minimum Wages Under Executive
Order 13658 (DEC 2015) (Applies when 52.222-6 or
52.222-41 are in the contract and performance in whole or in
part is in the United States (the 50 States and the District of
Columbia)).

(x) 52.223-5, Pollution Prevention and Right-to-
Know Information (MAY 2011) (E.O. 13423) (Applies to ser-
vices performed on Federal facilities).

(xi) 52.223-11, Ozone-Depleting Substances and
High Global Warming Potential Hydrofluorocarbons
(JUN 2016) (E.O. 13693)(applies to contracts for products as
prescribed at FAR 23.804(a)).

(xii) 52.223-12, Maintenance, Service, Repair, or
Disposal of Refrigeration Equipment and Air Conditioners
(JUN 2016) (E.O. 13693) (Applies to maintenance, service,
repair, or disposal of refrigeration equipment and air condi-
tioners).

(xiil) 52.223-15, Energy Efficiency in Energy-Con-
suming Products (DEC 2007) (42 U.S.C. 8259b) (Unless
exempt pursuant to 23.204, applies to contracts when energy-
consuming products listed in the ENERGY STAR® Program
or Federal Energy Management Program (FEMP)) will be—

(A) Delivered;

(B) Acquired by the Contractor for use in per-
forming services at a Federally-controlled facility;

(C) Furnished by the Contractor for use by the
Government; or

(D) Specified in the design of a building or work,
or incorporated during its construction, renovation, or main-
tenance).

(xiv) 52.223-20, Aerosols (JUN 2016) (E.O. 13693)
(Applies to contracts for products that may contain high
global warming potential hydrofluorocarbons as a propellant
or as a solvent; or contracts for maintenance or repair of elec-
tronic or mechanical devices).

(xv) 52.223-21, Foams (JUN2016) (E.O. 13693)
(Applies to contracts for products that may contain high
global warming potential hydrofluorocarbons or refrigerant
blends containing hydrofluorocarbons as a foam blowing
agent; or contracts for construction of buildings or facilities.

(xvi)  52.225-1, Buy  American—Supplies
(MAY 2014) (41 U.S.C. chapter 67) (Applies to contracts for
supplies, and to contracts for services involving the furnishing
of supplies, for use in the United States or its outlying areas,
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if the value of the supply contract or supply portion of a ser-
vice contract exceeds the micro-purchase threshold and the
acquisition—
(A) Is set aside for small business concerns; or
(B) Cannot be set aside for small business con-
cerns (see 19.502-2), and does not exceed $25,000).

(xvii) 52.226-6, Promoting Excess Food Donation to
Nonprofit Organizations (MAY 2014) (42 U.S.C. 1792)
(Applies to contracts greater than $25,000 that provide for the
provision, the service, or the sale of food in the United States).

(xviii) 52.232-33, Payment by Electronic Funds
Transfer—System for Award Management (JUL 2013)
(Applies when the payment will be made by electronic funds
transfer (EFT) and the payment office uses the System for
Award Management (SAM) database as its source of EFT
information).

(xix) 52.232-34, Payment by Electronic Funds
Transfer—Other than System for Award Management
(JuL 2013) (Applies when the payment will be made by EFT
and the payment office does not use the SAM database as its
source of EFT information).

(xx) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (FEB 2006)
(46 U.S.C. App. 1241) (Applies to supplies transported by
ocean vessels (except for the types of subcontracts listed at
47.504(d)).

(2) Listed below are additional clauses that may apply:

(1) 52.204-21, Basic Safeguarding of Covered Con-
tractor Information Systems (JUN 2016) (Applies to contracts
when the contractor or a subcontractor at any tier may have
Federal contract information residing in or transiting through
its information system.

(i1) 52.209-6, Protecting the Government’s Interest
When Subcontracting with Contractors Debarred, Suspended,
or Proposed for Debarment (OCT 2015) (Applies to contracts
over $35,000).

(iii)) 52.211-17, Delivery of Excess Quantities
(SEPT 1989) (Applies to fixed-price supplies).

(iv) 52.247-29, F.0.b. Origin (FEB 2006) (Applies to
supplies if delivery is f.o.b. origin).

(v) 52.247-34, F.o.b. Destination (Nov 1991)
(Applies to supplies if delivery is f.o.b. destination).

(¢) FAR 52.252-2, Clauses Incorporated by Reference
(FEB 1998). This contract incorporates one or more clauses by
reference, with the same force and effect as if they were given
in full text. Upon request, the Contracting Officer will make
their full text available. Also, the full text of a clause may be
accessed electronically at this/these address(es):

[Insert one or more Internet addresses]

(d) Inspection/Acceptance. The Contractor shall tender for
acceptance only those items that conform to the requirements
of this contract. The Government reserves the right to inspect
or test any supplies or services that have been tendered for
acceptance. The Government may require repair or replace-
ment of nonconforming supplies or reperformance of noncon-
forming services at no increase in contract price. The
Government must exercise its postacceptance rights—

(1) Within a reasonable period of time after the defect
was discovered or should have been discovered; and

(2) Before any substantial change occurs in the condi-
tion of the item, unless the change is due to the defect in the
item.

(e) Excusable delays. The Contractor shall be liable for
default unless nonperformance is caused by an occurrence
beyond the reasonable control of the Contractor and without
its fault or negligence, such as acts of God or the public
enemy, acts of the Government in either its sovereign or con-
tractual capacity, fires, floods, epidemics, quarantine restric-
tions, strikes, unusually severe weather, and delays of
common carriers. The Contractor shall notify the Contracting
Officer in writing as soon as it is reasonably possible after the
commencement of any excusable delay, setting forth the full
particulars in connection therewith, shall remedy such occur-
rence with all reasonable dispatch, and shall promptly give
written notice to the Contracting Officer of the cessation of
such occurrence.

(f) Termination for the Government's convenience. The
Government reserves the right to terminate this contract, or
any part hereof, for its sole convenience. In the event of such
termination, the Contractor shall immediately stop all work
hereunder and shall immediately cause any and all of its sup-
pliers and subcontractors to cease work. Subject to the terms
of this contract, the Contractor shall be paid a percentage of
the contract price reflecting the percentage of the work per-
formed prior to the notice of termination, plus reasonable
charges that the Contractor can demonstrate to the satisfaction
of the Government, using its standard record keeping system,
have resulted from the termination. The Contractor shall not
be required to comply with the cost accounting standards or
contract cost principles for this purpose. This paragraph does
not give the Government any right to audit the Contractor’s
records. The Contractor shall not be paid for any work per-
formed or costs incurred that reasonably could have been
avoided.

(g) Termination for cause. The Government may terminate
this contract, or any part hereof, for cause in the event of any
default by the Contractor, or if the Contractor fails to comply
with any contract terms and conditions, or fails to provide the
Government, upon request, with adequate assurances of
future performance. In the event of termination for cause, the
Government shall not be liable to the Contractor for any
amount for supplies or services not accepted, and the Contrac-
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tor shall be liable to the Government for any and all rights and (h) Warranty. The Contractor warrants and implies that the
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(i) Workers who are registered in a bona fide
apprenticeship program or training program registered with
the Department of Labor’s Employment and Training Admin-
istration, Office of Apprenticeship, or with a State Appren-
ticeship Agency recognized by the Office of Apprenticeship,
are covered.

(2) This clause does not apply to—

(1) Fair Labor Standards Act (FLSA)-covered indi-
viduals performing in connection with contracts covered by
the E.O., i.e. those individuals who perform duties necessary
to the performance of the contract, but who are not directly
engaged in performing the specific work called for by the con-
tract, and who spend less than 20 percent of their hours
worked in a particular workweek performing in connection
with such contracts;

(i1) Individuals exempted from the minimum wage
requirements of the FLSA under 29 U.S.C. 213(a) and 214(a)
and (b), unless otherwise covered by the Service Contract
Labor Standards statute, or the Wage Rate Requirements
(Construction) statute. These individuals include but are not
limited to-

(A) Learners, apprentices, or messengers whose
wages are calculated pursuant to special certificates issued
under 29 U.S.C. 214(a).

(B) Students whose wages are calculated pursuant
to special certificates issued under 29 U.S.C. 214(b).

(C) Those employed in a bona fide executive,
administrative, or professional capacity (29 U.S.C. 213(a)(1)
and 29 CFR part 541).

(d) Notice. The Contractor shall notify all workers per-
forming work on, or in connection with, this contract of the
applicable E.O. minimum wage rate under this clause. With
respect to workers covered by the Service Contract Labor
Standards statute or the Wage Rate Requirements (Construc-
tion) statute, the Contractor may meet this requirement by
posting, in a prominent and accessible place at the worksite,
the applicable wage determination under those statutes. With
respect to workers whose wages are governed by the FLSA,
the Contractor shall post notice, utilizing the poster provided
by the Administrator, which can be obtained at www.dol.gov/
whd/govcontracts, in a prominent and accessible place at the
worksite. Contractors that customarily post notices to workers
electronically may post the notice electronically provided the
electronic posting is displayed prominently on any Web site
that is maintained by the contractor, whether external or inter-
nal, and customarily used for notices to workers about terms
and conditions of employment.

(e) Payroll Records. (1) The Contractor shall make and
maintain records, for three years after completion of the work,
containing the following information for each worker:

(i) Name, address, and social security number;

(i1) The worker’s occupation(s) or classification(s);

(iii) The rate or rates of wages paid,;

(iv) The number of daily and weekly hours worked
by each worker;

(v) Any deductions made; and
(vi) Total wages paid.

(2) The Contractor shall make records pursuant to para-
graph (e)(1) of this clause available for inspection and tran-
scription by authorized representatives of the Administrator.
The Contractor shall also make such records available upon
request of the Contracting Officer.

(3) The Contractor shall make a copy of the contract
available, as applicable, for inspection or transcription by
authorized representatives of the Administrator.

(4) Failure to comply with this paragraph (e) shall be a
violation of 29 CFR 10.26 and this contract. Upon direction
of the Administrator or upon the Contracting Officer's own
action, payment shall be withheld until such time as the non-
compliance is corrected.

(5) Nothing in this clause limits or otherwise modifies
the Contractor’s payroll and recordkeeping obligations, if any,
under the Service Contract Labor Standards statute, the Wage
Rate Requirements (Construction) statute, the Fair Labor
Standards Act, or any other applicable law.

(f) Access. The Contractor shall permit authorized repre-
sentatives of the Administrator to conduct investigations,
including interviewing workers at the worksite during normal
working hours.

(g) Withholding. The Contracting Officer, upon his or her
own action or upon written request of the Administrator, will
withhold funds or cause funds to be withheld, from the Con-
tractor under this or any other Federal contract with the same
Contractor, sufficient to pay workers the full amount of wages
required by this clause.

(h) Disputes. Department of Labor has set forth in 29 CFR
10.51, Disputes concerning contractor compliance, the proce-
dures for resolving disputes concerning a contractor’s compli-
ance with Department of Labor regulations at 29 CFR part 10.
Such disputes shall be resolved in accordance with those pro-
cedures and not the Disputes clause of this contract. These dis-
putes include disputes between the Contractor (or any of its
subcontractors) and the contracting agency, the Department of
Labor, or the workers or their representatives.

(i) Antiretaliation. The Contractor shall not discharge or in
any other manner discriminate against any worker because
such worker has filed any complaint or instituted or caused to
be instituted any proceeding under or related to compliance
with the E.O. or this clause, or has testified or is about to tes-
tify in any such proceeding.

(j) Subcontractor compliance. The Contractor is responsi-
ble for subcontractor compliance with the requirements of this
clause and may be held liable for unpaid wages due subcon-
tractor workers.

(k) Subcontracts. The Contractor shall include the sub-
stance of this clause, including this paragraph (k) in all sub-
contracts, regardless of dollar value, that are subject to the
Service Contract Labor Standards statute or the Wage Rate
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Requirements (Construction) statute, and are to be performed
in whole or in part in the United States.

(End of clause)

52.222-56 Certification Regarding Trafficking in Persons

Compliance Plan.

As prescribed in 22.1705(b), insert the following provi-
sion:

CERTIFICATION REGARDING TRAFFICKING IN PERSONS

COMPLIANCE PLAN (MAR 2015)

(a) The term “commercially available off-the-shelf
(COTY) item,” is defined in the clause of this solicitation enti-
tled “Combating Trafficking in Persons” (FAR clause
52.222-50).

(b) The apparent successful Offeror shall submit, prior to
award, a certification, as specified in paragraph (c) of this pro-
vision, for the portion (if any) of the contract that—

(1) Is for supplies, other than commercially available
off-the-shelf items, to be acquired outside the United States,
or services to be performed outside the United States; and

(2) Has an estimated value that exceeds $500,000.

(c) The certification shall state that—

(1) It has implemented a compliance plan to prevent any
prohibited activities identified in paragraph (b) of the clause
at 52.222-50, Combating Trafficking in Persons, and to mon-
itor, detect, and terminate the contract with a subcontractor
engaging in prohibited activities identified at paragraph (b) of
the clause at 52.222-50, Combating Trafficking in Persons;
and

(2) After having conducted due diligence, either—

(1) To the best of the Offeror’s knowledge and belief,
neither it nor any of its proposed agents, subcontractors, or
their agents is engaged in any such activities; or

(ii) If abuses relating to any of the prohibited activi-
ties identified in 52.222-50(b) have been found, the Offeror or
proposed subcontractor has taken the appropriate remedial
and referral actions.

(End of provision)

52.222-57 Representation Regarding Compliance with
Labor Laws (Executive Order 13673).
As prescribed in 22.2007(a), insert the following provi-
sion:

REPRESENTATION REGARDING COMPLIANCE WITH
LABOR LAWS (EXECUTIVE ORDER 13673) (DEC 2016)

(a)(1) Definitions.

“Administrative merits determination”, “arbitral award or
decision”, “civil judgment”, “DOL Guidance”, “enforcement
agency”, “labor compliance agreement”, “labor laws”, and

“labor law decision” as used in this provision have the mean-
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ing given in the clause in this solicitation entitled 52.222-59,
Compliance with Labor Laws (Executive Order 13673).

(2) Joint ventures. If the offeror is a joint venture that is
not itself a separate legal entity, each concern participating in
the joint venture shall separately comply with the require-
ments of this provision.

(b)(1) For solicitations issued on or after October 25, 2016
through April 24, 2017: The Offeror o does o does not antic-
ipate submitting an offer with an estimated contract value of
greater than $50 million.

(2) For solicitations issued after April 24, 2017: The
Offeror 0 does O does not anticipate submitting an offer with
an estimated contract value of greater than $500,000.

(c) If the Offeror checked “does” in paragraph (b)(1) or (2)
of this provision, the Offeror represents to the best of the
Offeror’s knowledge and belief [Offeror to check appropriate
block]:

[ 1(1) There has been no administrative merits
determination, arbitral award or decision, or civil judgment
for any labor law violation(s) rendered against the Offeror
during the period beginning on October 25, 2015 to the date
of the offer, or for three years preceding the date of the offer,
whichever period is shorter; or

[ 12 There has been an administrative merits
determination, arbitral award or decision, or civil judgment
for any labor law violation(s) rendered against the Offeror
during the period beginning on October 25, 2015 to the date
of the offer, or for three years preceding the date of the offer,
whichever period is shorter.

(d)(1) If the box at paragraph (c)(2) of this provision is
checked and the Contracting Officer has initiated a responsi-
bility determination and has requested additional information,
the Offeror shall provide—

(1) For each disclosed labor law decision in the Sys-
tem for Award Management (SAM) at www.sam.gov, the fol-
lowing, unless the information is already current, accurate,
and complete in SAM. This information will be publicly
available in the Federal Awardee Performance and Integrity
Information System (FAPIIS):

(A) The labor law violated.

(B) The case number, inspection number, charge
number, docket number, or other unique identification num-
ber.

(C) The date rendered.

(D) The name of the court, arbitrator(s), agency,
board, or commission that rendered the determination or deci-
sion;

(i1) The administrative merits determination, arbitral
award or decision, or civil judgment document to the Con-
tracting Officer, if the Contracting Officer requires it;

(ii1) In SAM, such additional information as the
Offeror deems necessary to demonstrate its responsibility,
including mitigating factors and remedial measures such as
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Offeror actions taken to address the violations, labor compli-
ance agreements, and other steps taken to achieve compliance
with labor laws. Offerors may provide explanatory text and
upload documents. This information will not be made public
unless the contractor determines that it wants the information
to be made public; and

(iv) The information in paragraphs (d)(1)(i) and
(d)(1)(iii) of this provision to the Contracting Officer, if the
Offeror meets an exception to SAM registration (see
4.1102(a)).

(2)(i) The Contracting Officer will consider all informa-
tion provided under (d)(1) of this provision as part of making
a responsibility determination.

(i) A representation that any labor law decisions
were rendered against the Offeror will not necessarily result
in withholding of an award under this solicitation. Failure of
the Offeror to furnish a representation or provide such addi-
tional information as requested by the Contracting Officer
may render the Offeror nonresponsible.

(iii) The representation in paragraph (c) of this pro-
vision is a material representation of fact upon which reliance
was placed when making award. If it is later determined that
the Offeror knowingly rendered an erroneous representation,
in addition to other remedies available to the Government, the
Contracting Officer may terminate the contract resulting from
this solicitation in accordance with the procedures set forth in
part 49.

(e) The Offeror shall provide immediate written notice to
the Contracting Officer if at any time prior to contract award
the Offeror learns that its representation at paragraph (c) of
this provision is no longer accurate.

(f) The representation in paragraph (c) of this provision
will be public information in the Federal Awardee Perfor-
mance and Integrity Information System (FAPIIS).

Note to 52.222-57: By a court order issued on October 24,
2016, 52.222-57 is enjoined indefinitely as of the date of the
order. The enjoined section will become effective immedi-
ately if the court terminates the injunction. At that time, GSA,
DoD and NASA will publish a document in the Federal Reg-
ister advising the public of the termination of the injunction.

(End of provision)

52.222-58 Subcontractor Responsibility Matters
Regarding Compliance with Labor Laws (Executive
Order 13673).

As prescribed in 22.2007(b), insert the following provi-
sion:

SUBCONTRACTOR RESPONSIBILITY MATTERS REGARDING
COMPLIANCE WITH LABOR LAWS (EXECUTIVE ORDER 13673)
(DEC 2016)

(a) “Administrative merits determination”, “arbitral award

or decision”, “civil judgment”, “DOL Guidance”, “enforce-

LR N3

ment agency”, “labor compliance agreement”, “labor laws”,
and “labor law decision” as used in this provision have the
meaning given in the clause in this solicitation entitled
52.222-59, Compliance with Labor Laws (Executive Order
13673).

(b) Subcontractor representation. (1) The requirements
of'this provision apply to all prospective subcontractors at any
tier submitting an offer for subcontracts where the estimated
subcontract value exceeds $500,000 for other than commer-
cially available off-the-shelf items. The Offeror shall require
these prospective subcontractors to represent, to the Offeror,
to the best of the subcontractor’s knowledge and belief,
whether there have been any administrative merits determina-
tions, arbitral awards or decisions, or civil judgments for any
labor law violation(s) rendered against the prospective sub-
contractor during the period beginning October 25, 2015 to
the date of the offer, or for three years preceding the offer,
whichever period is shorter.

(2) A contractor or subcontractor, acting in good faith,
is not liable for misrepresentations made by its subcontractors
about labor law decisions or about labor compliance agree-
ments.

(c) Subcontractor responsibility determination. If the pro-
spective subcontractor responded affirmatively to paragraph
(b) of this provision and the Offeror initiates a responsibility
determination, the Offeror shall follow the procedures in para-
graph (c) of 52.222-59, Compliance with Labor Laws (Exec-
utive Order 13673).

Note to 52.222-58: By a court order issued on October 24,
2016, 52.222-58 is enjoined indefinitely as of the date of the
order. The enjoined section will become effective immedi-
ately if the court terminates the injunction. At that time, GSA,
DoD and NASA will publish a document in the Federal Reg-
ister advising the public of the termination of the injunction.

(End of provision)

52.222-59 Compliance with Labor Laws (Executive
Order 13673).
As prescribed in 22.2007(c), insert the following clause:

COMPLIANCE WITH LABOR LAWS (EXECUTIVE ORDER
13673) (DEC 2016)

(a) Definitions.

“Administrative merits determination” means certain
notices or findings of labor law violations issued by an
enforcement agency following an investigation. An adminis-
trative merits determination may be final or be subject to
appeal or further review. To determine whether a particular
notice or finding is covered by this definition, it is necessary
to consult section II.B. in the DOL Guidance.

“Agency labor compliance advisor (ALCA)” means the
senior official designated in accordance with E.O. 13673.
ALCAs are listed at www.dol.gov/fairpayandsafeworkplaces.
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“Arbitral award or decision” means an arbitrator or arbitral
panel determination that a labor law violation occurred, or that
enjoined or restrained a violation of labor law. It includes an
award or decision that is not final or is subject to being con-
firmed, modified, or vacated by a court, and includes an award
or decision resulting from private or confidential proceedings.
To determine whether a particular award or decision is cov-
ered by this definition, it is necessary to consult section I1.B.
in the DOL Guidance.

“Civil judgment” means any judgment or order entered by
any Federal or State court in which the court determined that
a labor law violation occurred, or enjoined or restrained a vio-
lation of labor law. It includes a judgment or order that is not
final or is subject to appeal. To determine whether a particular
judgment or order is covered by this definition, it is necessary
to consult section I1.B. in the DOL Guidance.

“DOL Guidance” means the Department of Labor (DOL)
Guidance entitled: “Guidance for Executive Order 13673,
‘Fair Pay and Safe Workplaces’”. The DOL Guidance was ini-
tially published in the Federal Register on [Insert Date of pub-
lication in the Federal Register], and significant revisions will
be published for public comment in the Federal Register. The
DOL Guidance and subsequent versions can be obtained from
www.dol.gov/fairpayandsafeworkplaces.

“Enforcement agency” means any agency granted author-
ity to enforce the Federal labor laws. It includes the enforce-
ment components of DOL (Wage and Hour Division, Office
of Federal Contract Compliance Programs, and Occupational
Safety and Health Administration), the Equal Employment
Opportunity Commission, the Occupational Safety and
Health Review Commission, and the National Labor Rela-
tions Board. It also means a State agency designated to admin-
ister an OSHA-approved State Plan, but only to the extent that
the State agency is acting in its capacity as administrator of
such plan. It does not include other Federal agencies which,
in their capacity as contracting agencies, conduct investiga-
tions of potential labor law violations. The enforcement agen-
cies associated with each labor law under E.O. 13673 are—

(1) Department of Labor Wage and Hour Division
(WHD) for—
(i) The Fair Labor Standards Act;

(i1) The Migrant and Seasonal Agricultural Worker
Protection Act;

(iii) 40 U.S.C. chapter 31, subchapter IV, formerly
known as the Davis-Bacon Act;

(iv) 41 U.S.C. chapter 67, formerly known as the
Service Contract Act;

(v) The Family and Medical Leave Act; and

(vi) E.O. 13658 of February 12, 2014 (Establishing
a Minimum Wage for Contractors);

(2) Department of Labor Occupational Safety and
Health Administration (OSHA) for—
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(1) The Occupational Safety and Health Act of 1970;
and
(i) OSHA-approved State Plans;

(3) Department of Labor Office of Federal Contract
Compliance Programs (OFCCP) for—

(i) Section 503 of the Rehabilitation Act of 1973;

(i1) The Vietnam Era Veterans’ Readjustment Assis-
tance Act of 1972 and the Vietnam Era Veterans’ Readjust-
ment Assistance Act of 1974; and

(ii1) E.O. 11246 of September 24, 1965 (Equal
Employment Opportunity);

(4) National Labor Relations Board (NLRB) for the
National Labor Relations Act; and

(5) Equal Employment Opportunity Commission
(EEOC) for—

(1) Title VII of the Civil Rights Act of 1964;

(i) The Americans with Disabilities Act of 1990;

(iii) The Age Discrimination in Employment Act of
1967; and

(iv) Section 6(d) of the Fair Labor Standards Act
(Equal Pay Act).

“Labor compliance agreement” means an agreement
entered into between a contractor or subcontractor and an
enforcement agency to address appropriate remedial mea-
sures, compliance assistance, steps to resolve issues to
increase compliance with the labor laws, or other related mat-
ters.

“Labor laws” means the following labor laws and E.O.s:

(1) The Fair Labor Standards Act.

(2) The Occupational Safety and Health Act (OSHA) of
1970.

(3) The Migrant and Seasonal Agricultural Worker Pro-
tection Act.

(4) The National Labor Relations Act.

(5) 40 U.S.C. chapter 31, subchapter IV, formerly
known as the Davis-Bacon Act.

(6)41 U.S.C. chapter 67, formerly known as the Service
Contract Act.

(7) E.O. 11246 of September 24, 1965 (Equal Employ-
ment Opportunity).

(8) Section 503 of the Rehabilitation Act of 1973.

(9) The Vietnam Era Veterans’ Readjustment Assis-
tance Act of 1972 and the Vietnam Era Veterans’ Readjust-
ment Assistance Act of 1974.

(10) The Family and Medical Leave Act.

(11) Title VII of the Civil Rights Act of 1964.

(12) The Americans with Disabilities Act of 1990.

(13) The Age Discrimination in Employment Act of
1967.

(14) E.O. 13658 of February 12, 2014 (Establishing a
Minimum Wage for Contractors).

(15) Equivalent State laws as defined in the DOL Guid-
ance. (The only equivalent State laws implemented in the FAR
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are OSHA-approved State Plans, which can be found at
www.osha.gov/dcsp/osp/approved _state plans.html.)

“Labor law decision” means an administrative merits
determination, arbitral award or decision, or civil judgment,
which resulted from a violation of one or more of the laws
listed in the definition of “labor laws”.

“Pervasive violations” in the context of E.O. 13673, Fair
Pay and Safe Workplaces, means labor law violations that
bear on the assessment of a contractor’s integrity and business
ethics because they reflect a basic disregard by the contractor
for the labor laws, as demonstrated by a pattern of serious and/
or willful violations, continuing violations, or numerous vio-
lations. To determine whether violations are pervasive it is
necessary to consult the DOL Guidance section II1.A.4. and
associated Appendix D.

“Repeated violation” in the context of E.O. 13673, Fair Pay
and Safe Workplaces, means a labor law violation that bears
on the assessment of a contractor’s integrity and business eth-
ics because the contractor had one or more additional labor
law violations of the same or a substantially similar require-
ment within the prior 3 years. To determine whether a partic-
ular violation(s) is repeated it is necessary to consult the DOL
Guidance section III.A.2. and associated Appendix B.

“Serious violation” in the context of E.O. 13673, Fair Pay
and Safe Workplaces, means a labor law violation that bears
on the assessment of a contractor’s integrity and business eth-
ics because of the number of employees affected; the degree
of risk imposed, or actual harm done by the violation; the
amount of damages incurred or fines or penalties assessed;
and/or other similar criteria. To determine whether a particular
violation(s) is serious it is necessary to consult the DOL Guid-
ance section III.A.1. and associated Appendix A.

“Willful violation™ in the context of E.O. 13673, Fair Pay
and Safe Workplaces, means a labor law violation that bears
on the assessment of a contractor’s integrity and business eth-
ics because the contractor acted with knowledge of, reckless
disregard for, or plain indifference to the matter of whether its
conduct was prohibited by one or more requirements of labor
laws. To determine whether a particular violation(s) is willful
it is necessary to consult the DOL Guidance section III.A.3.
and associated Appendix C.

(b) Prime contractor updates. Contractors are required to
disclose new labor law decisions and/or updates to previously
disclosed labor law decisions in SAM at www.sam.gov, semi-
annually. The Contractor has flexibility in establishing the
date for the semiannual update. (The contractor may use the
six-month anniversary date of contract award, or may choose
a different date before that six-month anniversary date. In
either case, the contractor must continue to update its disclo-
sures semiannually.) Registrations in SAM are required to be
maintained current, accurate, and complete (see 52.204-13,
System for Award Management Maintenance). If the SAM
registration date is less than six months old, this will be evi-

dence that the required representation and disclosure informa-
tion is updated and the requirement is met. The Contractor
shall provide—

(1) The following in SAM for each disclosed labor law
decision. This information will be publicly available in the
Federal Awardee Performance and Integrity Information Sys-
tem (FAPIIS):

(i) The labor law violated.

(ii)) The case number, inspection number, charge
number, docket number, or other unique identification num-
ber.

(ii1) The date rendered.

(iv) The name of the court, arbitrator(s), agency,
board, or commission that rendered the determination or deci-
sion;

(2) The administrative merits determination, arbitral
award or decision, or civil judgment document to the Con-
tracting Officer, if the Contracting Officer requires it;

(3) In SAM, such additional information as the Contrac-
tor deems necessary, including mitigating factors and reme-
dial measures such as contractor actions taken to address the
violations, labor compliance agreements, and other steps
taken to achieve compliance with labor laws. Contractors may
provide explanatory text and upload documents. This infor-
mation will not be made public unless the Contractor deter-
mines that it wants the information to be made public; and

(4) The information in paragraphs (b)(1) and (b)(3) to
the Contracting Officer, if the Contractor meets an exception
to SAM registration (see 4.1102(a)).

(¢) Subcontractor responsibility.

(1) This paragraph (c) applies—

(1) To subcontracts with an estimated value that
exceeds $500,000 for other than commercially available off-
the-shelf items; and

(ii)) When the provision 52.222-58, Subcontractor
Responsibility Matters Regarding Compliance with Labor
Laws (Executive Order 13673), is in the contract and the pro-
spective subcontractor responded affirmatively to paragraph
(b) of that provision, and the Contractor initiates a responsi-
bility determination.

(2) The Contractor shall consider subcontractor labor
law violation information when assessing whether a prospec-
tive subcontractor has a satisfactory record of integrity and
business ethics with regard to compliance with labor laws,
when determining subcontractor responsibility. Disclosure of
labor law decision(s) does not automatically render the pro-
spective subcontractor nonresponsible. The Contractor shall
consider the prospective subcontractor for subcontract award
notwithstanding disclosure of one or more labor law deci-
sion(s). The Contractor should encourage prospective sub-
contractors to contact DOL for a preassessment of their record
of labor law compliance (see DOL Guidance Section VI, Pre-
assessment). The Contractor shall complete the assessment—
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(1) For subcontracts awarded within five days of the
prime contract award or that become effective within five
days of the prime contract award, no later than 30 days after
subcontract award; or

(i1) For all other subcontracts, prior to subcontract
award. However, in urgent circumstances, the assessment
shall be completed within 30 days of subcontract award.

(3)(1) The Contractor shall require a prospective sub-
contractor to represent to the best of the subcontractor’s
knowledge and belief whether there have been any adminis-
trative merits determinations, arbitral awards or decisions, or
civil judgments, for any labor law violation(s) rendered
against the subcontractor during the period beginning on
October 25,2015 to the date of the subcontractor’s offer, or for
three years preceding the date of the subcontractor’s offer,
whichever period is shorter.

(i) When determining subcontractor responsibility,
the Contractor shall require the prospective subcontractor to
disclose to DOL, in accordance with paragraph (c)(3)(iv) of
this clause, for each covered labor law decision, the following
information:

(A) The labor law violated.

(B) The case number, inspection number, charge
number, docket number, or other unique identification num-
ber.

(C) The date rendered.

(D) The name of the court, arbitrator(s), agency,
board, or commission that rendered the determination or deci-
sion.

(iii) The Contractor shall inform the prospective sub-
contractor that the prospective subcontractor may provide
information to DOL, in accordance with paragraph (¢)(3)(iv)
of this clause, on mitigating factors and remedial measures,
such as subcontractor actions taken to address the violations,
labor compliance agreements, and other steps taken to achieve
compliance with labor laws.

(iv) The Contractor shall require subcontractors to
provide information required by paragraph (c)(3)(ii) and dis-
cussed in paragraph (c)(3)(iii) of this clause to DOL through
the DOL website at www.dol.gov/fairpayandsafeworkplaces.

(4) The Contractor, in determining subcontractor
responsibility, may find that the prospective subcontractor has
a satisfactory record of integrity and business ethics with
regard to compliance with labor laws if—

(1) The prospective subcontractor provides a nega-
tive response to the Contractor in its representation made pur-
suant to paragraph (c)(3)(i) of this clause; or

(1) The prospective subcontractor—

(A) Provides a positive response to the Contractor
in its representation made pursuant to paragraph (3)(i);

(B) Represents, to the Contractor, to the best of
the subcontractor’s knowledge and belief that it has disclosed
to DOL any administrative merits determinations, arbitral
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awards or decisions, or civil judgments for any labor law vio-
lation(s) rendered against the subcontractor during the period
beginning on October 25, 2015 to the date of the offer, or for
three years preceding the date of the offer, whichever period
is shorter; and
(C) Provides the following information concern-

ing DOL review and assessment of subcontractor-disclosed
information—

(1) The subcontractor has been advised by
DOL that it has no serious, repeated, willful, and/or pervasive
labor law violations;

(2) The subcontractor has been advised by
DOL that it has serious, repeated, willful, and/or pervasive
labor law violations; and

(i) DOL has advised that a labor compli-
ance agreement is not warranted because, for example, the
subcontractor has initiated and implemented its own remedial
measures;

(ii) The subcontractor has entered into a
labor compliance agreement(s) with an enforcement agency
and states that it has not been notified by DOL that it is not
complying with its agreement; or

(iii) The subcontractor has agreed to enter
into a labor compliance agreement or is considering a labor
compliance agreement(s) with an enforcement agency to
address all disclosed labor law violations that DOL has deter-
mined to be serious, willful, repeated, and/or pervasive labor
law violations and has not been notified by DOL that it has not
entered into an agreement in a reasonable period; or

(3) The subcontractor disagrees with DOL’s
advice (e.g., that a proposed labor compliance agreement is
warranted), or with DOL’s notification that it has not entered
into a labor compliance agreement in a reasonable period or
is not complying with the agreement, and the subcontractor
has provided the Contractor with—

(i) Information about all the disclosed labor
law violations that have been determined by DOL to be seri-
ous, repeated, willful, and/or pervasive;

(ii) Such additional information that the
subcontractor deems necessary to demonstrate its responsibil-
ity, including mitigating factors, remedial measures such as
subcontractor actions taken to address the labor law viola-
tions, labor compliance agreements, and other steps taken to
achieve compliance with labor laws;

(iii) A description of DOL’s advice or a
description of an enforcement agency’s proposed labor com-
pliance agreement; and

(iv) An explanation of the basis for the sub-
contractor’s disagreement with DOL.

(5) If the Contractor determines that the subcontractor
has a satisfactory record of integrity and business ethics based
on the information provided pursuant to paragraph
(©)(4)(11)(C)(3), or the Contractor determines that due to a
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compelling reason the contractor must proceed with subcon-
tract award, the Contractor shall notify the Contracting Offi-
cer of the decision and provide the following information in
writing:

(1) The name of the subcontractor.

(i1) The basis for the decision, e.g., relevancy to the
requirement, urgent and compelling circumstances, to prevent
delays during contract performance, or when only one sup-
plier is available to meet the requirement.

(6) If DOL does not provide advice to the subcontractor
within three business days of the subcontractor's disclosure of
labor law decision information pursuant to paragraph
(c)(3)(i1) and DOL did not previously advise the subcontractor
that it needed to enter into a labor compliance agreement to
address labor law violations, the Contractor may proceed with
making a responsibility determination using available infor-
mation and business judgment.

(d) Subcontractor updates.

(1) The Contractor shall require subcontractors to deter-
mine, semiannually, whether labor law decision disclosures
provided to DOL pursuant to paragraph (c)(3)(ii) of this
clause are current, accurate, and complete. If the information
is current, accurate, and complete, no action is required. Ifthe
information is not current, accurate, and complete, subcon-
tractors must provide revised information to DOL, in accor-
dance with paragraph (c)(3)(iv) of this clause, and make a new
representation and provide information to the Contractor pur-
suant to paragraph (c)(4)(ii) of this clause to reflect any advice
provided by DOL or other actions taken by the subcontractor.

(2) The Contractor shall further require the subcontrac-
tor to disclose during the course of performance of the sub-
contract any notification by DOL, within 5 business days of
such notification, that it has not entered into a labor compli-
ance agreement in a reasonable period or is not complying
with a labor compliance agreement, and shall allow the sub-
contractor to provide an explanation and supporting informa-
tion for the delay or non-compliance.

(3) The Contractor shall consider, in a timely manner,
information obtained from subcontractors pursuant to para-
graphs (d)(1) and (2) of this clause, and determine whether
action is necessary.

(4) If the Contractor has been informed by the subcon-
tractor of DOL’s assessment that the subcontractor has not
demonstrated compliance with labor laws, and the Contractor
decides to continue the subcontract, the Contractor shall
notify the Contracting Officer of its decision to continue the
subcontract and provide the following information in writing:

(1) The name of the subcontractor; and

(1) The basis for the decision, e.g., relevancy to the
requirement, urgent and compelling circumstances, to prevent
delays during contract performance, or when only one sup-
plier is available to meet the requirement.

(e) Consultation with DOL and other enforcement agen-
cies. The Contractor may consult with DOL and enforcement
agency representatives, using DOL Guidance at www.dol.gov/
fairpayandsafeworkplaces, for advice and assistance regard-

ing assessment of subcontractor labor law violation(s),
including whether new or enhanced labor compliance agree-
ments are warranted. Only DOL and enforcement agency rep-
resentatives are available to consult with Contractors
regarding subcontractor information. Contracting Officers or
Agency Labor Compliance Advisors may assist with identi-
fying the appropriate DOL and enforcement agency represen-
tatives.

(f) Protections for subcontractor misrepresentations. A
contractor or subcontractor, acting in good faith, is not liable
for misrepresentations made by its subcontractors about labor
law decisions or about labor compliance agreements.

(g) Subcontractor flowdown. If the Government’s solicita-
tion included the provision at 52.222-58, the Contractor shall
include the substance of paragraphs (a), (¢), (d), (e), (f) and (g)
of'this clause, in subcontracts with an estimated value exceed-
ing $500,000, at all tiers, for other than commercially avail-
able off-the-shelf items.

Note to 52.222-59: By a court order issued on October 24,
2016, 52.222-59 is enjoined indefinitely as of the date of the
order. The enjoined section will become effective immedi-
ately if the court terminates the injunction. At that time, GSA,
DoD and NASA will publish a document in the Federal Reg-
ister advising the public of the termination of the injunction.

(End of clause)

52.222-60 Paycheck Transparency (Executive Order
13673).
As prescribed in 22.2007(d), insert the following clause:

PAYCHECK TRANSPARENCY (EXECUTIVE ORDER 13673)
(OcT 2016)

(a) Wage statement. In each pay period, the Contractor
shall provide a wage statement document (e.g. a pay stub) to
all individuals performing work under the contract subject to
the wage records requirements of any of the following stat-
utes:

(1) The Fair Labor Standards Act.

(2) 40 U.S.C. chapter 31, subchapter IV, Wage Rate
Requirements (Construction) (formerly known as the Davis
Bacon Act).

(3) 41 U.S.C. chapter 67, Service Contract Labor Stan-
dards (formerly known as the Service Contract Act of 1965).

(b) Content of wage statement.

(1) The wage statement shall be issued every pay period
and contain—

(1) The total number of hours worked in the pay

period;
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(i1) The number of those hours that were overtime
hours;

(iii) The rate of pay (e.g., hourly rate, piece rate);

(iv) The gross pay; and

(v) Any additions made to or deductions taken from
gross pay. These shall be itemized. The itemization shall iden-
tify and list each one separately, as well as the specific amount
added or deducted for each.

(2) If the wage statement is not provided weekly and is
instead provided bi-weekly or semi-monthly (because the pay
period is bi-weekly or semi-monthly), the hours worked and
overtime hours contained in the wage statement shall be bro-
ken down to correspond to the period (which will almost
always be weekly) for which overtime is calculated and paid.

(3) The wage statement provided to an individual
exempt from the overtime compensation requirements of the
Fair Labor Standards Act (FLSA) need not include a record of
hours worked, if the Contractor informs the individual in writ-
ing of his or her overtime exempt status. The notice may not
indicate or suggest that DOL or the courts agree with the Con-
tractor’s determination that the individual is exempt. The
notice must be given either before the individual begins work
on the contract, or in the first wage statement under the con-
tract. Notice given before the work begins can be a stand-
alone document, or can be in an offer letter, employment con-
tract, or position description. If during performance of the
contract, the Contractor determines that the individual’s status
has changed from non-exempt to exempt from overtime, it
must provide the notice to the individual before providing a
wage statement without hours worked information or in the
first wage statement after the change.

(¢) Substantially similar laws. A Contractor satisfies this
wage statement requirement by complying with the wage
statement requirement of any State or locality (in which the
Contractor has employees) that has been determined by the
United States Secretary of Labor to be substantially similar to
the wage statement requirement in this clause. The determi-
nation of substantially similar wage payment states may be
found at www.dol.gov/fairpayandsafeworkplaces.

(d) Independent contractor. (1) If the Contractor is treat-
ing an individual performing work under the contract as an
independent contractor (e.g., an individual who is in business
for him or herself or is self-employed) and not as an employee,
the Contractor shall provide a written document to the indi-
vidual informing the individual of this status. The document
may not indicate or suggest that the enforcement agencies or
the courts agree with the Contractor’s determination that the
worker is an independent contractor. The Contractor shall pro-
vide the document to the individual either at the time an inde-
pendent contractor relationship is established with the
individual or prior to the time the individual begins to perform
work on the contract. The document must be provided for this
contract, even if the worker was notified of independent con-
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tractor status on other contracts. The document must be sep-
arate from any independent contractor agreement between the
Contractor and the individual. If the Contractor determines
that a worker’s status while performing work on the contract
changes from employee to independent contractor, then the
Contractor shall provide the worker with notice of indepen-
dent contractor status before the worker performs any work
under the contract as an independent contractor.

(2) The fact that the Contractor does not make social
security, Medicare, or income tax withholding deductions
from the individual’s pay and that an individual receives at
year end an IRS Form 1099-Misc is not evidence that the Con-
tractor has correctly classified the individual as an indepen-
dent contractor under the labor laws.

(e) Notices.

(1) Language. Where a significant portion of the work-
force is not fluent in English, the Contractor shall provide the
wage statement required in paragraph (a) of this clause, the
overtime exempt status notice described in paragraph (b)(3) of
this clause, and the independent contractor notification
required in paragraph (d) of this clause in English and the lan-
guage(s) with which the significant portion(s) of the work-
force is fluent.

(2) Electronic notice. If the Contractor regularly pro-
vides documents to its workers by electronic means, the Con-
tractor may provide to workers electronically the written
documents and notices required by this clause. Workers must
be able to access the document through a computer, device,
system or network provided or made available by the Contrac-
tor.

(f) Subcontracts. The Contractor shall insert the substance
of this clause, including this paragraph (f), in all subcontracts
that exceed $500,000, at all tiers, for other than commercially
available off-the-shelf items.

(End of clause)

52.222-61 Arbitration of Contractor Employee Claims
(Executive Order 13673).

As prescribed in 22.2007(e), insert the following clause:

ARBITRATION OF CONTRACTOR EMPLOYEE CLAIMS
(EXECUTIVE ORDER 13673) (DEC 2016)

(a) The Contractor hereby agrees that the decision to arbi-
trate claims arising under title VII of the Civil Rights Act of
1964, or any tort related to or arising out of sexual assault or
harassment, shall only be made with the voluntary consent of
employees or independent contractors after such disputes
arise.

(b) This does not apply to—

(1) Employees covered by a collective bargaining
agreement negotiated between the Contractor and a labor
organization representing the employees; or
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(2) Employees or independent contractors who entered
into a valid contract to arbitrate prior to the Contractor bidding
on a contract containing this clause, implementing Executive
Order 13673. This exception does not apply:

(1) If the contractor is permitted to change the terms
of the contract with the employee or independent contractor;
or

(i) When the contract with the employee or indepen-
dent contractor is renegotiated or replaced.

(c) The Contractor shall insert the substance of this clause,
including this paragraph (c), in subcontracts that exceed

$1,000,000. This paragraph does not apply to subcontracts for
commercial items.

Note to 52.222-61: By a court order issued on October 24,
2016, 52.222-61 is enjoined indefinitely as of the date of the
order. The enjoined section will become effective immedi-
ately if the court terminates the injunction. At that time, GSA,
DoD and NASA will publish a document in the Federal Reg-
ister advising the public of the termination of the injunction.

(End of clause)
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52.244-1 [Reserved]

52.244-2 Subcontracts.
As prescribed in 44.204(a)(1), insert the following clause:

SUBCONTRACTS (OCT 2010)

(a) Definitions. As used in this clause—

“Approved purchasing system” means a Contractor’s pur-
chasing system that has been reviewed and approved in accor-
dance with Part 44 of the Federal Acquisition Regulation
(FAR).

“Consent to subcontract” means the Contracting Officer’s
written consent for the Contractor to enter into a particular
subcontract.

“Subcontract” means any contract, as defined in
FAR Subpart 2.1, entered into by a subcontractor to furnish
supplies or services for performance of the prime contract or
a subcontract. It includes, but is not limited to, purchase
orders, and changes and modifications to purchase orders.

(b) When this clause is included in a fixed-price type con-
tract, consent to subcontract is required only on unpriced con-
tract actions (including unpriced modifications or unpriced
delivery orders), and only if required in accordance with
paragraph (c) or (d) of this clause.

(c) If the Contractor does not have an approved purchasing
system, consent to subcontract is required for any subcontract
that—

(1) Is of the cost-reimbursement, time-and-materials, or
labor-hour type; or
(2) Is fixed-price and exceeds—

(1) For a contract awarded by the Department of
Defense, the Coast Guard, or the National Aeronautics and
Space Administration, the greater of the simplified acquisi-
tion threshold or 5 percent of the total estimated cost of the
contract; or

(ii) For a contract awarded by a civilian agency other
than the Coast Guard and the National Aeronautics and Space
Administration, either the simplified acquisition threshold or
5 percent of the total estimated cost of the contract.

(d) If the Contractor has an approved purchasing system,
the Contractor nevertheless shall obtain the Contracting Offi-
cer’s written consent before placing the following
subcontracts:

(e)(1) The Contractor shall notify the Contracting Officer
reasonably in advance of placing any subcontract or modifi-
cation thereof for which consent is required under
paragraph (b), (c), or (d) of this clause, including the follow-
ing information:

(1) A description of the supplies or services to be
subcontracted.

(1) Identification of the type of subcontract to be
used.

(iii) Identification of the proposed subcontractor.

(iv) The proposed subcontract price.

(v) The subcontractor’s current, complete, and accu-
rate certified cost or pricing data and Certificate of Current
Cost or Pricing Data, if required by other contract provisions.

(vi) The subcontractor’s Disclosure Statement or
Certificate relating to Cost Accounting Standards when such
data are required by other provisions of this contract.

(vii) A negotiation memorandum reflecting—

(A) The principal elements of the subcontract
price negotiations;

(B) The most significant considerations con-
trolling establishment of initial or revised prices;

(C) The reason certified cost or pricing data were
or were not required;

(D) The extent, if any, to which the Contractor did
not rely on the subcontractor’s certified cost or pricing data in
determining the price objective and in negotiating the final
price;

(E) The extent to which it was recognized in the
negotiation that the subcontractor’s certified cost or pricing
data were not accurate, complete, or current; the action taken
by the Contractor and the subcontractor; and the effect of any
such defective data on the total price negotiated;

(F) The reasons for any significant difference
between the Contractor’s price objective and the price nego-
tiated; and

(G) A complete explanation of the incentive fee
or profit plan when incentives are used. The explanation shall
identify each critical performance element, management deci-
sions used to quantify each incentive element, reasons for the
incentives, and a summary of all trade-off possibilities
considered.

(2) The Contractor is not required to notify the Contract-
ing Officer in advance of entering into any subcontract for
which consent is not required under paragraph (b), (¢), or (d)
of this clause.

(f) Unless the consent or approval specifically provides
otherwise, neither consent by the Contracting Officer to any
subcontract nor approval of the Contractor’s purchasing sys-
tem shall constitute a determination—

(1) Of the acceptability of any subcontract terms or
conditions;

(2) Of'the allowability of any cost under this contract; or

(3) To relieve the Contractor of any responsibility for
performing this contract.

(g) No subcontract or modification thereof placed under
this contract shall provide for payment on a cost-plus-a-per-
centage-of-cost basis, and any fee payable under cost-reim-
bursement type subcontracts shall not exceed the fee
limitations in FAR 15.404-4(c)(4)(i).
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(h) The Contractor shall give the Contracting Officer
immediate written notice of any action or suit filed and prompt
notice of any claim made against the Contractor by any sub-
contractor or vendor that, in the opinion of the Contractor,
may result in litigation related in any way to this contract, with
respect to which the Contractor may be entitled to reimburse-
ment from the Government.

(1) The Government reserves the right to review the Con-
tractor’s purchasing system as set forth in FAR Subpart 44.3.

(j) Paragraphs (c) and (e) of this clause do not apply to the
following subcontracts, which were evaluated during
negotiations:

(End of clause)

Alternate I (June 2007). As prescribed in 44.204(a)(2),
substitute the following paragraph (e)(2) for paragraph (e)(2)
of the basic clause:

(e)(2) If the Contractor has an approved purchasing system
and consent is not required under paragraph (c), or (d) of this
clause, the Contractor nevertheless shall notify the Contracting
Officer reasonably in advance of entering into any (i) cost-plus-
fixed-fee subcontract, or (ii) fixed-price subcontract that
exceeds either the simplified acquisition threshold or 5 percent
of'the total estimated cost of this contract. The notification shall
include the information required by paragraphs (e)(1)(i)
through (e)(1)(iv) of this clause.

52.244-3 [Reserved]

52.244-4 Subcontractors and Outside Associates and
Consultants (Architect-Engineer Services).
As prescribed in 44.204(b), insert the following clause:

SUBCONTRACTORS AND OUTSIDE ASSOCIATES AND
CONSULTANTS (ARCHITECT-ENGINEER SERVICES)
(AUG 1998)

Any subcontractors and outside associates or consultants
required by the Contractor in connection with the services
covered by the contract will be limited to individuals or firms
that were specifically identified and agreed to during negoti-
ations. The Contractor shall obtain the Contracting Officer’s
written consent before making any substitution for these sub-
contractors, associates, or consultants.

(End of clause)
52.244-5 Competition in Subcontracting.
As prescribed in 44.204(c), insert the following clause:
COMPETITION IN SUBCONTRACTING (DEC 1996)

(a) The Contractor shall select subcontractors (including
suppliers) on a competitive basis to the maximum practical
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extent consistent with the objectives and requirements of the
contract.

(b) If the Contractor is an approved mentor under the
Department of Defense Pilot Mentor-Protégé Program
(Pub. L. 101-510, section 831 as amended), the Contractor
may award subcontracts under this contract on a noncompet-
itive basis to its protégés.

(End of clause)

52.244-6 Subcontracts for Commercial Items.
As prescribed in 44.403, insert the following clause:

SUBCONTRACTS FOR COMMERCIAL ITEMS (DEC 2016)

(a) Definitions. As used in this clause—

“Commercial item” and “commercially available off-the-
shelf item” have the meanings contained in Federal Acquisi-
tion Regulation 2.101, Definitions.

“Subcontract” includes a transfer of commercial items
between divisions, subsidiaries, or affiliates of the Contractor
or subcontractor at any tier.

(b) To the maximum extent practicable, the Contractor
shall incorporate, and require its subcontractors at all tiers to
incorporate, commercial items or non-developmental items as
components of items to be supplied under this contract.

(c)(1) The Contractor shall insert the following clauses in
subcontracts for commercial items:

(1) 52.203-13, Contractor Code of Business Ethics
and Conduct (OCT 2015) (41 U.S.C. 3509), if the subcontract
exceeds $5.5 million and has a performance period of more
than 120 days. In altering this clause to identify the appropri-
ate parties, all disclosures of violation of the civil False
Claims Act or of Federal criminal law shall be directed to the
agency Office of the Inspector General, with a copy to the
Contracting Officer.

(i1) 52.203-15, Whistleblower Protections Under the
American Recovery and Reinvestment Act of 2009 (Jun
2010) (Section 1553 of Pub. L. 111-5), if the subcontract is
funded under the Recovery Act.

(iii) 52.204-21, Basic Safeguarding of Covered Con-
tractor Information Systems (JUN 2016), other than subcon-
tracts for commercially available off-the-shelf items, if flow
down is required in accordance with paragraph (c) of FAR
clause 52.204-21.

(iv) 52.219-8, Utilization of Small Business Con-
cerns (Nov 2016) (15 U.S.C. 637(d)(2) and (3)), if the sub-
contract offers further subcontracting opportunities. If the
subcontract (except subcontracts to small business concerns)
exceeds $700,000 ($1.5 million for construction of any public
facility), the subcontractor must include 52.219-8 in lower tier
subcontracts that offer subcontracting opportunities.

(v) 52.222-21, Prohibition of Segregated Facilities
(APR 2015).

(vi) 52.222-26, Equal Opportunity (SEPT 2016)
(E.O. 11246).
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(vil) 52.222-35, Equal Opportunity for Veterans
(OcT 2015) (38 U.S.C. 4212(a));

(viil) 52.222-36, Equal Opportunity for Workers
with Disabilities (JUL 2014) (29 U.S.C. 793).

(ix) 52.222-37, Employment Reports on Veterans
(FEB 2016) (38 U.S.C. 4212).

(x) 52.222-40, Notification of Employee Rights
Under the National Labor Relations Act (DEC 2010) (E.O.
13496), if flow down is required in accordance with paragraph
(f) of FAR clause 52.222-40.

(xi)(A) 52.222-50, Combating Trafficking in Per-
sons (MAR 2015) (22 U.S.C. chapter 78 and E.O. 13627).

(B) Alternate I (MAR 2015) of 52.222-50
(22 U.S.C. chapter 78 and E.O. 13627).

(xii) 52.222-55, Minimum Wages under Executive
Order 13658 (DEC 2015).

(xiii) 52.222-59, Compliance with Labor Laws
(Executive Order 13673) (OCT 2016), if the estimated sub-
contract value exceeds $500,000, and is for other than com-
mercially available off-the-shelf items.

Note to paragraph 52.244-6(c)(1)(xiii): By a court order
issued on October 24, 2016, 52.222-59 is enjoined indefi-
nitely as of the date of the order. The enjoined paragraph will
become effective immediately if the court terminates the
injunction. At that time, GSA, DoD and NASA will publish a
document in the Federal Register advising the public of the
termination of the injunction.

(xiv) 52.222-60, Paycheck Transparency (Executive
Order 13673) (OCT 2016), if the estimated subcontract value
exceeds $500,000, and is for other than commercially avail-
able off-the-shelf items.

(xv) 52.225-26, Contractors Performing Private
Security Functions Outside the United States (OCT 2016)
(Section 862, as amended, of the National Defense Authori-
zation Act for Fiscal Year 2008; 10 U.S.C. 2302 Note).

(xvi) 52.232-40, Providing Accelerated Payments to
Small Business Subcontractors (DEC 2013), if flow down is
required in accordance with paragraph (c) of FAR clause
52.232-40.

(xvii) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (FEB2006) (46 U.S.C.
App. 1241 and 10 U.S.C. 2631), if flow down is required in
accordance with paragraph (d) of FAR clause 52.247-64).

(2) While not required, the Contractor may flow down
to subcontracts for commercial items a minimal number of
additional clauses necessary to satisfy its contractual
obligations.

(d) The Contractor shall include the terms of this clause,
including this paragraph (d), in subcontracts awarded under
this contract.

(End of clause)
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