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FAC 2005- 69 SUMVARY OF | TEMS

Federal Acquisition Circular (FAC) 2005-69 amends the
Federal Acquisition Regulation (FAR) as specified below:

Item | —Pefinition of Contingency Operation (FAR Case 2013-003)

This final rule amends, without change, the interim rule
published In the Federal Register at 78 FR 13765 on February 28,
2013, revising the definition of ““contingency operation” in FAR
2.101 to address the statutory change to the definition made by
paragraph (b) of section 515 of the National Defense
Authorization Act for Fiscal Year 2012 (Pub. L. 112-81).
Expanding the definition to include responding to a major
disaster or emergency will increase the circumstances under which
agencies may raise the micropurchase and simplified acquisition
thresholds. This may increase opportunities for awarding
contracts to small entities located at or near a major disaster
area or emergency activities.

Repl acement pages: None.
Item Il —+ran Threat Reduction (FAR Case 2012-030)

This final rule adopts the interim rule published in the
Federal Register at 77 FR 73516, on December 10, 2013, with minor
changes. The interim rule amended the FAR to require
certifications that implement the expansion of sanctions relating
to the energy sector of Iran and sanctions with respect to Iran’s
Revolutionary Guard Corps, as contained in titles 1l and 111 of
the Iran Threat Reduction and Syria Human Rights Act of 2012.
This final rule will not have a significant economic Impact on a
substantial number of small entities. As a result, the
certification required In this case ensures that contracting
officers will not award to offerors that engage iIn transactions
with the Iran Revolutionary Guard Corps that exceed $3,000.

Repl acenent pages: 25.7-1 thru 25.7-4; and 52.2-29 thru 52.2-32.
Item |1 —Bocunenting Contractor Perfornmance (FAR Case 2012-009)

This rule amends FAR part 42 to provide Governmentwide
standardized past performance evaluation factors and performance
ratings, and to require all past performance information be
entered into the Contractor Performance Assessment Reporting
System (CPARS).

This change is required by statute, as well as by the Office
of Federal Procurement Policy, which requested that FAR part 42



be revised to include recommendations from the Government
Accountability Office Report GA0O-09-374, Better Performance
Information Needed to Support Agency Contract Award Decisions, to
provide Governmentwide standardized evaluation factors and rating
scales for the evaluation of contractor performance.

This rule specifically impacts contracting officers and
contractors by clarifying the evaluation factors and performance
ratings in the FAR. The rule also requires that all past
performance information be entered into CPARS. The rule does not
have a significant economic impact on small entities because the
rule does not impose any additional requirements on small
business.

Repl acenent pages: THE 30-DAY PAGES WILL BE POSTED ON THEIR
EFFECTIVE DATE OF September 3, 2013.

|tem | V—Repeal of Sunset for Certain Protests of Task and
Delivery Order Contracts (FAR Case 2013-011)

This final rule revises the FAR to implement a section of the
2013 National Defense Authorization Act (Pub. L. 112-239) for
agencies covered by title 10 of the United States Code, namely
DoD, NASA, and Coast Guard. This section removes the sunset date
for protests against the issuance or proposed issuance of an
order, valued at more than $10 million, under a task-order
contract or delivery-order contract for title 10 agencies only.
This rule does not affect title 41 agencies.

Repl acenent pages: THE 30-DAY PAGES WILL BE POSTED ON THEIR
EFFECTIVE DATE OF September 3, 2013.

| tem V—Least Devel oped Countries that are Designated Countries
(FAR Case 2013-009)

This final rule amends the FAR in parts 25 and 52 to revise
the definitions of “designated country” and “least developed
country,” adding South Sudan, removing the Maldives, and changing
the name of East Timor to Timor-Leste. The United States Trade
Representative (USTR) list of least developed countries that are
designated as eligible countries under the Trade Agreements Act
is derived from the United Nations Least Developed Countries
List. The USTR has updated the list of least developed countries
that are treated as designated countries. In acquisitions that
are covered by the World Trade Organization Government
Procurement Agreement, contracting officers must acquire only
U.S.-made or designated country end products, or U.S. or
designated country services, unless offers of such end products
or services are not received or are insufficient to fulfill the



requirement (FAR 25.403(c)). This final rule will not have a
significant economic impact on small entities.

Repl acenent pages: THE 30-DAY PAGES WILL BE POSTED ON THEIR
EFFECTIVE DATE OF September 3, 2013.

|tem VI -Updat e to Bi obased Reporting Requirenents (FAR Case 2013-
006)

This final rule amends the clause at FAR 52.223-2,
Affirmative Procurement of Biobased Products Under Service and
Construction Contracts, to replace the requirement for agencies
to insert the agency environmental point of contact with a single

website for contractors to submit the annual biobased report.
The website has instructions and frequently asked questions.

Repl acenent pages: THE 30-DAY PAGES WILL BE POSTED ON THEIR
EFFECTIVE DATE OF September 3, 2013.

ltem VI | —Techni cal Anendnents

Editorial changes are made at FAR 2.101, 22.1801, 29.401-3,
52.209-6, 52.212-5 and 52.222-54.

Repl acenent pages: 2.1-3 and 2.1-4; 22.18-1 and 22.18-2; 52.2-19
and 52.2-20; 52.2-37 and 52.2-38; and 52.2-132.1 and 52.2-132.2.

Loosel eaf Only Corrections
52. 301 [ Arended]

1. Amend section 52.301 by removing from the table at 52.232-
39, i1n the fifth column under UCF “R” and adding “I” in its place.

Repl acenment pages: 52.3-23 and 52.3-24.
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NOTE: The FAR is segmented by subparts. The FAR page numbers
reflect FAR Subparts. For example, “2.1-3” is page 3 of subpart
2.1.

Remove Pages Insert Pages

2.1-3 and 2.1-4 2.1-3 and 2.1-4

22.18-1 and 22.18-2 22.18-1 and 22.18-2
25.7-1 thru 25.7-4 25.7-1 thru 25.7-4
52.2-19 and 52.2-20 52.2-19 and 52.2-20
52.2-29 thru 52.2-32 52.2-29 thru 52.2-32
52.2-37 and 52.2-38 52.2-37 and 52.2-38
52.2-132.1 and 52.2-132.2 52.2-132.1 and 52.2-132.2
Matrix Matrix

pp- 52.3-23 and 52.3-24 pp- 52.3-23 and 52.3-24
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SUBPART 2.1—DEFINITIONS

2.101

(i1) An order placed against an indefinite quantity
contract under a—
(A) Federal Supply Schedule contract; or
(B) Task-order contract or delivery-order con-
tract awarded by another agency (i.e., Governmentwide
acquisition contract or multi-agency contract).

(4) This definition does not apply to a contract that will
be awarded and performed entirely outside of the United
States.

“Business unit” means any segment of an organization, or
an entire business organization that is not divided into
segments.

“Certified cost or pricing data” means “cost or pricing
data” that were required to be submitted in accordance with
FAR 15.403-4 and 15.403-5 and have been certified, or is
required to be certified, in accordance with 15.406-2. This
certification states that, to the best of the person’s knowledge
and belief, the cost or pricing data are accurate, complete, and
current as of a date certain before contract award. Cost or pric-
ing data are required to be certified in certain procurements
(10 U.S.C. 2306a and 41 U.S.C. 254b).

“Change-of-name agreement” means a legal instrument
executed by the contractor and the Government that recog-
nizes the legal change of name of the contractor without dis-
turbing the original contractual rights and obligations of the
parties.

“Change order” means a written order, signed by the con-
tracting officer, directing the contractor to make a change that
the Changes clause authorizes the contracting officer to order
without the contractor’s consent.

“Chief Acquisition Officer” means an executive level
acquisition official responsible for agency performance of
acquisition activities and acquisition programs created pursu-
ant to the Services Acquisition Reform Act of 2003, Section
1421 of Public Law 108-136.

“Chief of mission” means the principal officer in charge of
a diplomatic mission of the United States or of a United States
office abroad which is designated by the Secretary of State as
diplomatic in nature, including any individual assigned under
section 502(c) of the Foreign Service Act of 1980 (Public Law
96-465) to be temporarily in charge of such a mission or
office.

“Claim” means a written demand or written assertion by
one of the contracting parties seeking, as a matter of right, the
payment of money in a sum certain, the adjustment or inter-
pretation of contract terms, or other relief arising under or
relating to the contract. However, a written demand or written
assertion by the contractor seeking the payment of money
exceeding $100,000 is not a claim under the Contract Dis-
putes Act of 1978 until certified as required by the Act. A
voucher, invoice, or other routine request for payment that is
not in dispute when submitted is not a claim. The submission
may be converted to a claim, by written notice to the contract-

ing officer as provided in 33.206(a), if it is disputed either as
to liability or amount or is not acted upon in a reasonable time.

“Classified acquisition” means an acquisition in which off-
erors must have access to classified information to properly
submit an offer or quotation, to understand the performance
requirements, or to perform the contract.

“Classified contract” means any contract in which the con-
tractor or its employees must have access to classified infor-
mation during contract performance. A contract may be a
classified contract even though the contract document itself is
unclassified.

“Classified information” means any knowledge that can be
communicated or any documentary material, regardless of its
physical form or characteristics, that—

(1)(1) Is owned by, is produced by or for, or is under the
control of the United States Government; or

(i1) Has been classified by the Department of Energy
as privately generated restricted data following the procedures
in 10 CFR 1045.21; and

(2) Must be protected against unauthorized disclosure
according to Executive Order 12958, Classified National
Security Information, April 17, 1995, or classified in accor-
dance with the Atomic Energy Act of 1954.

“Cognizant Federal agency” means the Federal agency
that, on behalf of all Federal agencies, is responsible for estab-
lishing final indirect cost rates and forward pricing rates, if
applicable, and administering cost accounting standards for
all contracts in a business unit.

“Combatant commander” means the commander of a uni-
fied or specified combatant command established in accor-
dance with 10 U.S.C. 161.

“Commercial component” means any component that is a
commercial item.

“Commercial computer software” means any computer
software that is a commercial item.

“Commercial item” means—

(1) Any item, other than real property, that is of a type
customarily used by the general public or by non-governmen-
tal entities for purposes other than governmental purposes,
and—

(1) Has been sold, leased, or licensed to the general
public; or

(i1) Has been offered for sale, lease, or license to the
general public;

(2) Any item that evolved from an item described in
paragraph (1) of this definition through advances in technol-
ogy or performance and that is not yet available in the com-
mercial marketplace, but will be available in the commercial
marketplace in time to satisfy the delivery requirements under
a Government solicitation;

(3) Any item that would satisfy a criterion expressed in
paragraphs (1) or (2) of this definition, but for—

(FAC 2005-69)  2.1-3
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(1) Modifications of a type customarily available in
the commercial marketplace; or

(i1) Minor modifications of a type not customarily
available in the commercial marketplace made to meet Fed-
eral Government requirements. Minor modifications means
modifications that do not significantly alter the nongovern-
mental function or essential physical characteristics of an item
or component, or change the purpose of a process. Factors to
be considered in determining whether a modification is minor
include the value and size of the modification and the com-
parative value and size of the final product. Dollar values and
percentages may be used as guideposts, but are not conclusive
evidence that a modification is minor;

(4) Any combination of items meeting the requirements
of paragraphs (1), (2), (3), or (5) of this definition that are of
a type customarily combined and sold in combination to the
general public;

(5) Installation services, maintenance services, repair
services, training services, and other services if—

(1) Such services are procured for support of an item
referred to in paragraph (1), (2), (3), or (4) of this definition,
regardless of whether such services are provided by the same
source or at the same time as the item; and

(i1) The source of such services provides similar ser-
vices contemporaneously to the general public under terms
and conditions similar to those offered to the Federal
Government;

(6) Services of a type offered and sold competitively in
substantial quantities in the commercial marketplace based on
established catalog or market prices for specific tasks per-
formed or specific outcomes to be achieved and under stan-
dard commercial terms and conditions. For purposes of these
services—

(i) “Catalog price” means a price included in a cata-
log, price list, schedule, or other form that is regularly main-
tained by the manufacturer or vendor, is either published or
otherwise available for inspection by customers, and states
prices at which sales are currently, or were last, made to a sig-
nificant number of buyers constituting the general public; and

(i) “Market prices” means current prices that are
established in the course of ordinary trade between buyers and
sellers free to bargain and that can be substantiated through
competition or from sources independent of the offerors.

(7) Any item, combination of items, or service referred
to in paragraphs (1) through (6) of this definition, notwith-
standing the fact that the item, combination of items, or ser-
vice is transferred between or among separate divisions,
subsidiaries, or affiliates of a contractor; or

(8) A nondevelopmental item, if the procuring agency
determines the item was developed exclusively at private
expense and sold in substantial quantities, on a competitive
basis, to multiple State and local governments.

“Commercially available off-the-shelf (COTS) item—"

2.1-4

(1) Means any item of supply (including construction
material) that is—
(1) A commercial item (as defined in paragraph (1) of
the definition in this section);
(i1) Sold in substantial quantities in the commercial
marketplace; and
(iii) Offered to the Government, under a contract or
subcontract at any tier, without modification, in the same form
in which it is sold in the commercial marketplace; and
(2) Does not include bulk cargo, as defined in 46 U.S.C.
40102(4), such as agricultural products and petroleum prod-
ucts.

“Common item” means material that is common to the
applicable Government contract and the contractor’s other
work.

“Component” means any item supplied to the Government
as part of an end item or of another component, except that for
use in—

(1) Part 25, see the definition in 25.003;

(2) 52.225-1 and 52.225-3, see the definition in
52.225-1(a) and 52.225-3(a);

(3) 52.225-9 and 52.225-11, see the definition in
52.225-9(a) and 52.225-11(a); and

(4) 52.225-21 and 52.225-23, see the definition in
52.225-21(a) and 52.225-23(a).

“Computer database” or “database” means a collection of
recorded information in a form capable of, and for the purpose
of, being stored in, processed, and operated on by a computer.
The term does not include computer software.

“Computer software” —(1) Means (i) Computer pro-
grams that comprise a series of instructions, rules, routines, or
statements, regardless of the media in which recorded, that
allow or cause a computer to perform a specific operation or
series of operations; and

(i1) Recorded information comprising source code
listings, design details, algorithms, processes, flow charts,
formulas, and related material that would enable the computer
program to be produced, created, or compiled.

(2) Does not include computer databases or computer
software documentation.

“Computer software documentation” means owner’s man-
uals, user’s manuals, installation instructions, operating
instructions, and other similar items, regardless of storage
medium, that explain the capabilities of the computer soft-
ware or provide instructions for using the software.

“Consent to subcontract” means the contracting officer’s
written consent for the prime contractor to enter into a partic-
ular subcontract.

“Construction” means construction, alteration, or repair
(including dredging, excavating, and painting) of buildings,
structures, or other real property. For purposes of this
definition, the terms “buildings, structures, or other real
property” include, but are not limited to, improvements of all
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SUBPART 22.18—EMPLOYMENT ELIGIBILITY VERIFICATION

22.1802

Subpart 22.18—Employment Eligibility
Verification

22.1800 Scope.

This subpart prescribes policies and procedures requiring
contractors to utilize the Department of Homeland Security
(DHS), United States Citizenship and Immigration Service’s
employment eligibility verification program (E-Verify) as the
means for verifying employment eligibility of certain employ-
ees.

22.1801 Definitions.
As used in this subpart—
“Commercially available off-the-shelf (COTS) item”—
(1) Means any item of supply that is—
(1) A commercial item (as defined in paragraph (1) of
the definition at 2.101);
(i1) Sold in substantial quantities in the commercial
marketplace; and
(iii) Offered to the Government, without modifica-
tion, in the same form in which it is sold in the commercial
marketplace; and
(2) Does not include bulk cargo, as defined in 46 U.S.C.
40102(4), such as agricultural products and petroleum prod-
ucts. Per 46 CFR 525.1 (¢)(2), “bulk cargo” means cargo that
is loaded and carried in bulk onboard ship without mark or
count, in a loose unpackaged form, having homogenous char-
acteristics. Bulk cargo loaded into intermodal equipment,
except LASH or Seabee barges, is subject to mark and count
and, therefore, ceases to be bulk cargo.

“Employee assigned to the contract” means an employee
who was hired after November 6, 1986 (after November 27,
2009, in the Commonwealth of the Northern Mariana
Islands), who is directly performing work, in the United
States, under a contract that is required to include the clause
prescribed at 22.1803. An employee is not considered to be
directly performing work under a contract if the employee—

(1) Normally performs support work, such as indirect or
overhead functions; and

(2) Does not perform any substantial duties applicable
to the contract.

“Subcontract” means any contract, as defined in 2.101,
entered into by a subcontractor to furnish supplies or services
for performance of a prime contract or a subcontract. It
includes but is not limited to purchase orders, and changes and
modifications to purchase orders.

“Subcontractor” means any supplier, distributor, vendor,
or firm that furnishes supplies or services to or for a prime
contractor or another subcontractor.

“United States”, as defined in 8 U.S.C. 1101(a)(38), means
the 50 States, the District of Columbia, Puerto Rico, Guam,
the Commonwealth of Northern Mariana Islands, and the U.S.
Virgin Islands.

22.1802 Policy.

(a) Statutes and Executive orders require employers to
abide by the immigration laws of the United States and to
employ in the United States only individuals who are eligible
to work in the United States. The E-Verify program provides
an Internet-based means of verifying employment eligibility
of workers employed in the United States, but is not a substi-
tute for any other employment eligibility verification require-
ments.

(b) Contracting officers shall include in solicitations and
contracts, as prescribed at 22.1803, requirements that Federal
contractors must—

(1) Enroll as Federal contractors in E-Verify;

(2) Use E-Verify to verify employment eligibility of all
new hires working in the United States, except that the con-
tractor may choose to verify only new hires assigned to the
contract if the contractor is—

(1) An institution of higher education (as defined at
20 U.S.C. 1001(a));

(i1) A State or local government or the government
of a Federally recognized Indian tribe; or

(iii) A surety performing under a takeover agreement
entered into with a Federal agency pursuant to a performance
bond;

(3) Use E-Verify to verify employment eligibility of all
employees assigned to the contract; and

(4) Include these requirements, as required by the clause
at 52.222-54, in subcontracts for—

(1) Commercial or noncommercial services, except
for commercial services that are part of the purchase of a
COTS item (or an item that would be a COTS item, but for
minor modifications), performed by the COTS provider, and
are normally provided for that COTS item; and

(i1) Construction.

(c) Contractors may elect to verify employment eligibility
of all existing employees working in the United States who
were hired after November 6, 1986 (after November 27, 2009,
in the Commonwealth of the Northern Mariana Islands)
instead of just those employees assigned to the contract. The
contractor is not required to verify employment eligibility
of—

(1) Employees who hold an active security clearance of
confidential, secret, or top secret; or

(2) Employees for whom background investigations
have been completed and credentials issued pursuant to
Homeland Security Presidential Directive (HSPD)-12.

(d) In exceptional cases, the head of the contracting activity
may waive the E-Verify requirement for a contract or subcon-
tract or a class of contracts or subcontracts, either temporarily
or for the period of performance. This waiver authority may
not be delegated.

(¢) DHS and the Social Security Administration (SSA)
may terminate a contractor’s MOU and deny access to the E-

22.18-1
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Verify system in accordance with the terms of the MOU. If
DHS or SSA terminates a contractor’s MOU, the terminating
agency must refer the contractor to a suspension or debarment
official for possible suspension or debarment action. During
the period between termination of the MOU and a decision by
the suspension or debarment official whether to suspend or
debar, the contractor is excused from its obligations under
paragraph (b) of the clause at 52.222-54. If the contractor is
suspended or debarred as a result of the MOU termination, the
contractor is not eligible to participate in E-Verify during the
period of its suspension or debarment. If the suspension or
debarment official determines not to suspend or debar the con-
tractor, then the contractor must reenroll in E-Verify.

22.1803 Contract clause.

Insert the clause at 52.222-54, Employment Eligibility
Verification, in all solicitations and contracts that exceed the
simplified acquisition threshold, except those that—

* * *

22.18-2  (FAC 2005-69)

(a) Are only for work that will be performed outside the
United States;

(b) Are for a period of performance of less than 120 days;
or

(c) Are only for—
(1) Commercially available off-the-shelf items;

(2) Items that would be COTS items, but for minor mod-
ifications (as defined at paragraph (3)(ii) of the definition of
“commercial item” at 2.101);

(3) Items that would be COTS items if they were not
bulk cargo; or

(4) Commercial services that are—

(i) Part of the purchase of a COTS item (or an item
that would be a COTS item, but for minor modifications);

(i1) Performed by the COTS provider; and
(ii1) Are normally provided for that COTS item.

* * *
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SUBPART 25.7—PROHIBITED SOURCES

25.702-3

Subpart 25.7—Prohibited Sources

25.700 Scope of subpart.

This subpart implements—

(a) Economic sanctions administered by the Office of For-
eign Assets Control (OFAC) in the Department of the Trea-
sury prohibiting transactions involving certain countries,
entities, and individuals;

(b) The Sudan Accountability and Divestment Act of 2007
(Pub. L. 110-174);

(c) The Iran Sanctions Act of 1996 (Iran Sanctions Act)
(Pub. L. 104-172; 50 U.S.C. 1701 note), including amend-
ments by the Iran Freedom Support Act (Pub. L. 109-293),
section 102 of the Comprehensive Iran Sanctions, Account-
ability, and Divestment Act of 2010 (Pub. L. 111-195), and
Titles IT and III of the Iran Threat Reduction and Syria Human
Rights Act of 2012 (Pub. L. 112-158); and

(d) Prohibition against contracting with entities that export
sensitive technologies to Iran (22 U.S.C. 8515).

25.701 Restrictions administered by the Department of
the Treasury on acquisitions of supplies or services
from prohibited sources.

(a) Except as authorized by OFAC, agencies and their con-
tractors and subcontractors must not acquire any supplies or
services if any proclamation, Executive order, or statute
administered by OFAC, or if OFAC’s implementing regula-
tions at 31 CFR Chapter V, would prohibit such a transaction
by a person subject to the jurisdiction of the United States.

(b) Except as authorized by OFAC, most transactions
involving Cuba, Iran, and Sudan are prohibited, as are most
imports from Burma or North Korea into the United States or
its outlying areas. In addition, lists of entities and individuals
subject to economic sanctions are included in OFAC’s List of
Specially Designated Nationals and Blocked Persons at http:/
/www.treas.gov/offices/enforcement/ofac/sdn. More infor-
mation about these restrictions, as well as updates, is available
in OFAC’s regulations at 31 CFR Chapter V and/or on
OFAC’s website at http://www.treas.gov/offices/enforce-
ment/ofac.

(c) Refer questions concerning the restrictions in para-
graphs (a) or (b) of this section to the—

Department of the Treasury
Office of Foreign Assets Control
Washington, DC 20220
(Telephone (202) 622-2490).

25.702 Prohibition on contracting with entities that
conduct restricted business operations in Sudan.

25.702-1 Definitions.
As used in this section—
“Appropriate Congressional committees” means—

(1) The Committee on Banking, Housing, and Urban
Affairs, The Committee on Foreign Relations, and the Select
Committee on Intelligence of the Senate; and

(2) The Committee on Financial Services, the Commit-
tee on Foreign Relations, and the Permanent Select Commit-
tee on Intelligence of the House of Representatives.

“Business operations” means engaging in commerce in
any form, including by acquiring, developing, maintaining,
owning, selling, possessing, leasing, or operating equipment,
facilities, personnel, products, services, personal property,
real property, or any other apparatus of business or commerce.

“Marginalized populations of Sudan” means—

(1) Adversely affected groups in regions authorized to
receive assistance under section 8(c) of the Darfur Peace and
Accountability Act (Pub. L. 109-344) (50 U.S.C. 1701 note);
and

(2) Marginalized areas in Northern Sudan described in
section 4(9) of such Act.

“Restricted business operations”™—

(1) Means, except as provided in paragraph (2) of this
definition, business operations in Sudan that include power
production activities, mineral extraction activities, oil-related
activities, or the production of military equipment, as those
terms are defined in the Sudan Accountability and Divestment
Act of 2007 (Pub. L. 110-174).

(2) Does not include business operations that the person
(as that term is defined in Section 2 of the Sudan Accountabil-
ity and Divestment Act of 2007) conducting the business can
demonstrate—

(i) Are conducted under contract directly and exclu-
sively with the regional government of southern Sudan;

(i1) Are conducted pursuant to specific authorization
from the Office of Foreign Assets Control in the Department
of the Treasury, or are expressly exempted under Federal law
from the requirement to be conducted under such authoriza-
tion;

(ii1) Consist of providing goods or services to mar-
ginalized populations of Sudan;

(iv) Consist of providing goods or services to an
internationally recognized peacekeeping force or humanitar-
ian organization;

(v) Consist of providing goods or services that are
used only to promote health or education; or

(vi) Have been voluntarily suspended.

25.702-2 Certification.

As required by the Sudan Accountability and Divestment
Act of 2007 (Pub. L. 110-174), each offeror must certify that
it does not conduct restricted business operations in Sudan.

25.702-3 Remedies.

Upon the determination of a false certification under sub-
section 25.702-2—

25.7-1
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(a) The contracting officer may terminate the contract;

(b) The suspending official may suspend the contractor in
accordance with the procedures in Subpart 9.4; and

(c) The debarring official may debar the contractor for a
period not to exceed 3 years in accordance with the procedures

in Subpart 9.4.

25.702-4 Waiver.

(a) The President may waive the requirement of subsection
25.702-2 on a case-by-case basis if the President determines
and certifies in writing to the appropriate congressional com-
mittees that it is in the national interest to do so.

(b) An agency seeking waiver of the requirement shall sub-
mit the request to the Administrator of the Office of Federal
Procurement Policy (OFPP), allowing sufficient time for
review and approval. Upon receipt of the waiver request,
OFPP shall consult with the President’s National Security
Council, Office of African Affairs, and the Department of
State Sudan Office and Sanctions Office to assess foreign pol-
icy aspects of making a national interest recommendation.

(c) Agencies may request a waiver on an individual or class
basis; however, waivers are not indefinite and can be can-
celled if warranted.

(1) A class waiver may be requested only when the class
of supplies is not available from any other source and it is in
the national interest.

(2) Prior to submitting the waiver request, the request
must be reviewed and cleared by the agency head.

(3) All waiver requests must include the following
information:

(i) Agency name, complete mailing address, and
point of contact name, telephone number, and email address;

(i1) Offeror’s name, complete mailing address, and
point of contact name, telephone number, and email address;

(ii1) Description/nature of product or service;

(iv) The total cost and length of the contract;

(v) Justification, with market research demonstrat-
ing that no other offeror can provide the product or service and
stating why the product or service must be procured from this
offeror, as well as why it is in the national interest for the Pres-
ident to waive the prohibition on contracting with this offeror
that conducts restricted business operations in Sudan, includ-
ing consideration of foreign policy aspects identified in con-
sultation(s) pursuant to 25.702-4(b);

(vi) Documentation regarding the offeror’s past per-
formance and integrity (see the Past Performance Information
Retrieval System including the Federal Awardee Performance
Information and Integrity System at www.ppirs.gov and any
other relevant information);

(vii) Information regarding the offeror’s relationship
or connection with other firms that conduct prohibited busi-
ness operations in Sudan; and
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(viil) Any humanitarian efforts engaged in by the
offeror, the human rights impact of doing business with the
offeror for which the waiver is requested, and the extent of the
offeror’s business operations in Sudan.

(d) The consultation in 25.702-4(b) and the information in
25.702-4(c)(3) will be considered in determining whether to
recommend that the President waive the requirement of sub-
section 25.702-2. In accordance with section 6(c) of the Sudan
Accountability and Divestment Act of 2007, OFPP will semi-
annually submit a report to Congress, on April 15th and Octo-
ber 15th, on the waivers granted.

25.703 Prohibition on contracting with entities that
engage in certain activities or transactions relating to
Iran.

25.703-1 Definitions.
As used in this section—
“Person”—

(1) Means—

(1) A natural person;

(i1) A corporation, business association, partnership,
society, trust, financial institution, insurer, underwriter, guar-
antor, and any other business organization, any other nongov-
ernmental entity, organization, or group, and any
governmental entity operating as a business enterprise; and

(ii1) Any successor to any entity described in para-
graph (1)(ii) of this definition; and

(2) Does not include a government or governmental
entity that is not operating as a business enterprise.

“Sensitive technology”—

(1) Means hardware, software, telecommunications
equipment, or any other technology that is to be used specif-
ically—

(1) To restrict the free flow of unbiased information
in Iran; or

(i1) To disrupt, monitor, or otherwise restrict speech
of the people of Iran; and

(2) Does not include information or informational mate-
rials the export of which the President does not have the
authority to regulate or prohibit pursuant to section 203(b)(3)
of the International Emergency Economic Powers Act (50
U.S.C. 1702(b)(3)).

25.703-2 Iran Sanctions Act.

(a) Certification. (1) Certification relating to activities
described in section 5 of the Iran Sanctions Act. As required
by section 6(b)(1)(A) of the Iran Sanctions Act (50 U.S.C.
1701 note), unless an exception applies in accordance with
paragraph (c) of this subsection, or a waiver is granted in
accordance with 25.703-4, each offeror must certify that the
offeror, and any person owned or controlled by the offeror,
does not engage in any activity for which sanctions may be
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imposed under section 5 of the Iran Sanctions Act. Such activ-
ities, which are described in detail in section 5 of the Iran
Sanctions Act, relate to the energy sector of Iran and develop-
ment by Iran of weapons of mass destruction or other military
capabilities.

(2) Certification relating to transactions with Iran's
Revolutionary Guard Corps. As required by section
6(b)(1)(B) of the Iran Sanctions Act (50 U.S.C. 1701 note),
unless an exception applies in accordance with paragraph (c)
of this subsection, or a waiver is granted in accordance with
25.703-4, each offeror must certify that the offeror, and any
person owned or controlled by the offeror, does not know-
ingly engage in any significant transaction (i.e., a transaction
that exceeds $3,000) with Iran's Revolutionary Guard Corps
or any of its officials, agents, or affiliates, the property and
interests in property of which are blocked pursuant to the
International Emergency Economic Powers Act (50 U.S.C.
1701 et seq.)(see OFAC's Specially Designated Nationals and
Blocked Persons List at
http://www treasury.gov/ofac/downloads/t1 1sdn.pdf).

(b) Remedies. Upon the determination of a false certifica-
tion under paragraph (a) of this subsection, the agency shall
take one or more of the following actions:

(1) The contracting officer terminates the contract in
accordance with procedures in part 49, or for commercial
items, see 12.403.

(2) The suspending official suspends the contractor in
accordance with the procedures in subpart 9.4.

(3) The debarring official debars the contractor for a
period of at least two years in accordance with the procedures
in subpart 9.4.

(c) Exception for trade agreements. The certification
requirements of paragraph (a) of this subsection do not apply
if the acquisition is subject to trade agreements and the offeror
certifies that all the offered products are designated country
end products or designated country construction material (see
subpart 25.4).

25.703-3 Prohibition on contracting with entities that
export sensitive technology to Iran.

(a) The head of an executive agency may not enter into or
extend a contract for the procurement of goods or services
with a person that exports certain sensitive technology to Iran,
as determined by the President and listed in the System for
Award Management Exclusions via http://
www.acquisition.gov (22 U.S.C. 8515).

(b) Each offeror must represent that it does not export any
sensitive technology to the government of Iran or any entities
or individuals owned or controlled by, or acting on behalf or
at the direction of, the government of Iran.

(¢) Exception for trade agreements. The representation
requirement of paragraph (b) of this subsection does not apply
if the acquisition is subject to trade agreements and the offeror

certifies that all the offered products are designated country
end products or designated country construction material (see
subpart 25.4).

25.703-4 Waiver.

(a) An agency or contractor seeking a waiver of the
requirements of 25.703-2 or 25.703-3, consistent with section
6(b)(5) of the Iran Sanctions Act or 22 U.S.C. 8551(b), respec-
tively, and the Presidential Memorandum of September 23,
2010 (75 FR 67025), shall submit the request to the Office of
Federal Procurement Policy, allowing sufficient time for
review and approval.

(b) Agencies may request a waiver on an individual or class
basis; however, waivers are not indefinite and can be can-
celled, if warranted.

(1) A class waiver may be requested only when the class
of supplies or equipment is not available from any other
source and it is in the national interest.

(2) Prior to submitting the waiver request, the request
must be reviewed and cleared by the agency head.

(¢) In general, all waiver requests should include the fol-
lowing information:

(1) Agency name, complete mailing address, and point
of contact name, telephone number, and e-mail address.

(2) Offeror’s name, complete mailing address, and
point of contact name, telephone number, and e-mail address.

(3) Description/nature of product or service.

(4) The total cost and length of the contract.

(5) Justification, with market research demonstrating
that no other offeror can provide the product or service and
stating why the product or service must be procured from this
offeror.

(1) If the offeror exports sensitive technology to the
government of Iran or any entities or individuals owned or
controlled by, or acting on behalf or at the direction of, the
government of Iran, provide rationale why it is in the national
interest for the President to waive the prohibition on contract-
ing with this offeror, as required by 22 U.S.C. 8551(b).

(i1) If the offeror conducts activities for which sanc-
tions may be imposed under section 5 of the Iran Sanctions
Act or engages in any transaction that exceeds $3,000 with
Iran’s Revolutionary Guard Corps or any of its officials,
agents, or affiliates, the property and interests in property of
which are blocked pursuant to the International Emergency
Economic Powers Act, provide rationale why it is essential to
the national security interests of the United States for the Pres-
ident to waive the prohibition on contracting with this offeror,
as required by section 6(b)(5) of the Iran Sanctions Act.

(6) Documentation regarding the offeror’s past perfor-
mance and integrity (see the Past Performance Information
Retrieval System and the Federal Awardee Performance
Information and Integrity System at www.ppirs.gov, and any
other relevant information).
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(7) Information regarding the offeror’s relationship or
connection with other firms that—
(1) Export sensitive technology to the government of
Iran or any entities or individuals owned or controlled by, or
acting on behalf or at the direction of, the government of Iran;
(i1) Conduct activities for which sanctions may be
imposed under section 5 of the Iran Sanctions Act; or
(iii) Conduct any transaction that exceeds $3,000
with Iran’s Revolutionary Guard Corps or any of its officials,
agents, or affiliates, the property and interests in property of
which are blocked pursuant to the International Emergency
Economic Powers Act.
(8) Describe—
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(i) The sensitive technology and the entity or indi-
vidual to which it was exported (i.e., the government of Iran
or an entity or individual owned or controlled by, or acting on
behalf or at the direction of, the government of Iran);

(i1) The activities in which the offeror is engaged for
which sanctions may be imposed under section 5 of the Iran
Sanctions Act; or

(iii) The transactions that exceed $3,000 with Iran’s
Revolutionary Guard Corps or any of its officials, agents, or
affiliates, the property and interests in property of which are
blocked pursuant to the International Emergency Economic
Powers Act.
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(1) May deliver the approved first article as a part of the
contract quantity, provided it meets all contract requirements
for acceptance and was not consumed or destroyed in testing;
and

(2) Shall remove and dispose of any first article from the
Government test facility at the Contractor’s expense.

(f) If the Government does not act within the time specified
in paragraph (b) or (c) of this clause, the Contracting Officer
shall, upon timely written request from the Contractor, equi-
tably adjust under the Changes clause of this contract the
delivery or performance dates and/or the contract price, and
any other contractual term affected by the delay.

(g) The Contractor is responsible for providing operating
and maintenance instructions, spare parts support, and repair
of the first article during any first article test.

(h) Before first article approval, the acquisition of materi-
als or components for, or the commencement of production of,
the balance of the contract quantity is at the sole risk of the
Contractor. Before first article approval, the costs thereof
shall not be allocable to this contract for (1) progress pay-
ments, or (2) termination settlements if the contract is termi-
nated for the convenience of the Government.

(1) The Government may waive the requirement for first
article approval test where supplies identical or similar to
those called for in the schedule have been previously fur-
nished by the Offeror/Contractor and have been accepted by
the Government. The Offeror/Contractor may request a
waiver.

(End of clause)

Alternate I (Jan 1997). As prescribed in 9.308-2(a)(2) and
(b)(2), add the following paragraph (j) to the basic clause:
(j) The Contractor shall produce both the first article and
the production quantity at the same facility.
Alternate Il (Sept 1989). As prescribed in 9.308-2(a)(3)
and (b)(3), substitute the following paragraph (h) for
paragraph (h) of the basic clause:

(h) Before first article approval, the Contracting Officer
may, by written authorization, authorize the Contractor to
acquire specific materials or components or to commence pro-
duction to the extent essential to meet the delivery schedules.
Until first article approval is granted, only costs for the first arti-
cle and costs incurred under this authorization are allocable to
this contract for (1) progress payments, or (2) termination set-
tlements if the contract is terminated for the convenience of the
Government. If first article tests reveal deviations from contract
requirements, the Contractor shall, at the location designated by
the Government, make the required changes or replace all items
produced under this contract at no change in the contract price.

52.209-5 Certification Regarding Responsibility Matters.
Asprescribed in 9.104-7(a), insert the following provision:

CERTIFICATION REGARDING RESPONSIBILITY MATTERS
(APR 2010)

(a)(1) The Offeror certifies, to the best of its knowledge
and belief, that—
(i) The Offeror and/or any of its Principals—

(A) Are I are not [ presently debarred, sus-
pended, proposed for debarment, or declared ineligible for the
award of contracts by any Federal agency;

(B) Have [d have not [, within a three-year period
preceding this offer, been convicted of or had a civil judgment
rendered against them for: commission of fraud or a criminal
offense in connection with obtaining, attempting to obtain, or
performing a public (Federal, State, or local) contract or sub-
contract; violation of Federal or State antitrust statutes relat-
ing to the submission of offers; or commission of
embezzlement, theft, forgery, bribery, falsification or destruc-
tion of records, making false statements, tax evasion, violat-
ing Federal criminal tax laws, or receiving stolen property (if
offeror checks “have”, the offeror shall also see 52.209-7, if
included in this solicitation);

(C) Are [ are not [ presently indicted for, or oth-
erwise criminally or civilly charged by a governmental entity
with, commission of any of the offenses enumerated in
paragraph (a)(1)(i)(B) of this provision;

(D) Have 4, have not [, within a three-year
period preceding this offer, been notified of any delinquent
Federal taxes in an amount that exceeds $3,000 for which the
liability remains unsatisfied.

(1) Federal taxes are considered delinquent if
both of the following criteria apply:

(i) The tax liability is finally determined.
The liability is finally determined if it has been assessed. A
liability is not finally determined if there is a pending admin-
istrative or judicial challenge. In the case of a judicial chal-
lenge to the liability, the liability is not finally determined
until all judicial appeal rights have been exhausted.

(ii) The taxpayer is delinquent in making
payment. A taxpayer is delinquent if the taxpayer has failed
to pay the tax liability when full payment was due and
required. A taxpayer is not delinquent in cases where
enforced collection action is precluded.

(2) Examples.

(i) The taxpayer has received a statutory
notice of deficiency, under I.LR.C. § 6212, which entitles the
taxpayer to seek Tax Court review of a proposed tax defi-
ciency. This is not a delinquent tax because it is not a final tax
liability. Should the taxpayer seek Tax Court review, this will
not be a final tax liability until the taxpayer has exercised all
judicial appeal rights.

(ii) The IRS has filed a notice of Federal tax
lien with respect to an assessed tax liability, and the taxpayer
has been issued a notice under I.R.C. § 6320 entitling the tax-
payer to request a hearing with the IRS Office of Appeals con-
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testing the lien filing, and to further appeal to the Tax Court
if the IRS determines to sustain the lien filing. In the course
of the hearing, the taxpayer is entitled to contest the underly-
ing tax liability because the taxpayer has had no prior oppor-
tunity to contest the liability. This is not a delinquent tax
because it is not a final tax liability. Should the taxpayer seek
tax court review, this will not be a final tax liability until the
taxpayer has exercised all judicial appeal rights.

(iii) The taxpayer has entered into an
installment agreement pursuant to L.R.C. § 6159. The tax-
payer is making timely payments and is in full compliance
with the agreement terms. The taxpayer is not delinquent
because the taxpayer is not currently required to make full
payment.

(iv) The taxpayer has filed for bankruptcy
protection. The taxpayer is not delinquent because enforced
collection action is stayed under 11 U.S.C. 362 (the Bank-
ruptcy Code).

(i1) The Offeror has [ has not [, within a three-year
period preceding this offer, had one or more contracts termi-
nated for default by any Federal agency.

(2) “Principal,” for the purposes of this certification,
means an officer, director, owner, partner, or a person having
primary management or supervisory responsibilities within a
business entity (e.g., general manager; plant manager; head of
a division or business segment; and similar positions).

This Certification Concerns a Matter Within the Jurisdiction of
an Agency of the United States and the Making of a False, Fic-
titious, or Fraudulent Certification May Render the Maker Sub-
ject to Prosecution Under Section 1001, Title 18, United States
Code.

(b) The Offeror shall provide immediate written notice to
the Contracting Officer if, at any time prior to contract award,
the Offeror learns that its certification was erroneous when
submitted or has become erroneous by reason of changed
circumstances.

(c) A certification that any of the items in paragraph (a) of
this provision exists will not necessarily result in withholding
of an award under this solicitation. However, the certification
will be considered in connection with a determination of the
Offeror’s responsibility. Failure of the Offeror to furnish a
certification or provide such additional information as
requested by the Contracting Officer may render the Offeror
nonresponsible.

(d) Nothing contained in the foregoing shall be construed
to require establishment of a system of records in order to ren-
der, in good faith, the certification required by paragraph (a)
of this provision. The knowledge and information of an Off-
eror is not required to exceed that which is normally possessed
by a prudent person in the ordinary course of business
dealings.

52.2-20

(e) The certification in paragraph (a) of this provision is a
material representation of fact upon which reliance was
placed when making award. If it is later determined that the
Offeror knowingly rendered an erroneous certification, in
addition to other remedies available to the Government, the
Contracting Officer may terminate the contract resulting from
this solicitation for default.

(End of provision)

52.209-6 Protecting the Government’s Interest When
Subcontracting with Contractors Debarred,
Suspended, or Proposed for Debarment.

As prescribed in 9.409, insert the following clause:

PROTECTING THE GOVERNMENT’S INTEREST WHEN
SUBCONTRACTING WITH CONTRACTORS DEBARRED,
SUSPENDED, OR PROPOSED FOR DEBARMENT (AUG 2013)

(a) Definition. “Commercially available off-the-shelf

(COTS)” item, as used in this clause—
(1) Means any item of supply (including construction
material) that is—
(1) A commercial item (as defined in paragraph (1) of
the definition in FAR 2.101);
(i1) Sold in substantial quantities in the commercial
marketplace; and
(ii1) Offered to the Government, under a contract or
subcontract at any tier, without modification, in the same form
in which it is sold in the commercial marketplace; and
(2) Does not include bulk cargo, as defined in 46 U.S.C.
40102(4), such as agricultural products and petroleum prod-
ucts.

(b) The Government suspends or debars Contractors to
protect the Government’s interests. Other than a subcontract
for a commercially available off-the-shelf item, the Contrac-
tor shall not enter into any subcontract, in excess of $30,000
with a Contractor that is debarred, suspended, or proposed for
debarment by any executive agency unless there is a compel-
ling reason to do so.

(c) The Contractor shall require each proposed subcontrac-
tor whose subcontract will exceed $30,000, other than a sub-
contractor providing a commercially available off-the-shelf
item, to disclose to the Contractor, in writing, whether as of
the time of award of the subcontract, the subcontractor, or its
principals, is or is not debarred, suspended, or proposed for
debarment by the Federal Government.

(d) A corporate officer or a designee of the Contractor shall
notify the Contracting Officer, in writing, before entering into
a subcontract with a party (other than a subcontractor provid-
ing a commercially available off-the-shelf item) that is
debarred, suspended, or proposed for debarment (see FAR
9.404 for information on the System for Award Management
(SAM) Exclusions). The notice must include the following:

(1) The name of the subcontractor.
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(1) Debriefing. 1f a post-award debriefing is given to
requesting offerors, the Government shall disclose the follow-
ing information, if applicable:

(1) The agency’s evaluation of the significant weak or
deficient factors in the debriefed offeror’s offer.

(2) The overall evaluated cost or price and technical rat-
ing of the successful and the debriefed offeror and past per-
formance information on the debriefed offeror.

(3) The overall ranking of all offerors, when any rank-
ing was developed by the agency during source selection.

(4) A summary of the rationale for award;

(5) For acquisitions of commercial items, the make and
model of the item to be delivered by the successful offeror.

(6) Reasonable responses to relevant questions posed
by the debriefed offeror as to whether source-selection proce-
dures set forth in the solicitation, applicable regulations, and
other applicable authorities were followed by the agency.

(End of provision)

52.212-2 Evaluation—Commercial Items.
As prescribed in 12.301(c), the Contracting Officer may
insert a provision substantially as follows:

EVALUATION—COMMERCIAL ITEMS (JAN 1999)

(a) The Government will award a contract resulting from
this solicitation to the responsible offeror whose offer con-
forming to the solicitation will be most advantageous to the
Government, price and other factors considered. The follow-
ing factors shall be used to evaluate offers:

[Contracting Officer shall insert the significant evaluation
factors, such as (i) technical capability of the item offered to
meet the Government requirement; (ii) price; (iii) past per-
formance (see FAR 15.304); (iv) small disadvantaged busi-
ness participation, and include them in the relative order of
importance of the evaluation factors, such as in descending
order of importance.]
Technical and past performance, when combined, are
[Contracting Officer state, in accordance with
FAR 15.304, the relative importance of all other evaluation
factors, when combined, when compared to price.]

(b) Options. The Government will evaluate offers for
award purposes by adding the total price for all options to the
total price for the basic requirement. The Government may
determine that an offer is unacceptable if the option prices are
significantly unbalanced. Evaluation of options shall not obli-
gate the Government to exercise the option(s).

(c) A written notice of award or acceptance of an offer,
mailed or otherwise furnished to the successful offeror within
the time for acceptance specified in the offer, shall result in a
binding contract without further action by either party. Before
the offer’s specified expiration time, the Government may
accept an offer (or part of an offer), whether or not there are
negotiations after its receipt, unless a written notice of with-
drawal is received before award.

(End of provision)

52.212-3 Offeror Representations and Certifications—
Commercial Items.
As prescribed in 12.301(b)(2), insert the following
provision:

OFFEROR REPRESENTATIONS AND CERTIFICATIONS—
COMMERCIAL ITEMS (AUG 2013)

An offeror shall complete only paragraph (b) of this provi-
sion if the offeror has completed the annual representations
and certifications electronically via http://
www.acquisition.gov. If an offeror has not completed the
annual representations and certifications electronically at the
System for Award Management (SAM) website, the offeror
shall complete only paragraphs (c) through (o) of this
provision.

(a) Definitions. As used in this provision—

“Economically disadvantaged women-owned small busi-
ness (EDWOSB) concern” means a small business concern
that is at least 51 percent directly and unconditionally owned
by, and the management and daily business operations of
which are controlled by, one or more women who are citizens
of the United States and who are economically disadvantaged
in accordance with 13 CFR part 127. It automatically qualifies
as a women-owned small business eligible under the WOSB
Program.

“Forced or indentured child labor” means all work or
service—

(1) Exacted from any person under the age of 18 under
the menace of any penalty for its nonperformance and for
which the worker does not offer himself voluntarily; or

(2) Performed by any person under the age of 18 pursu-
ant to a contract the enforcement of which can be accom-
plished by process or penalties.

“Inverted domestic corporation”, as used in this section,
means a foreign incorporated entity which is treated as an
inverted domestic corporation under 6 U.S.C. 395(b), i.e., a
corporation that used to be incorporated in the United States,
or used to be a partnership in the United States, but now is
incorporated in a foreign country, or is a subsidiary whose
parent corporation is incorporated in a foreign country, that
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meets the criteria specified in 6 U.S.C. 395(b), applied in
accordance with the rules and definitions of 6 U.S.C. 395(c).
An inverted domestic corporation as herein defined does not
meet the definition of an inverted domestic corporation as
defined by the Internal Revenue Code at 26 U.S.C. 7874.

“Manufactured end product” means any end product in
Federal Supply Classes (FSC) 1000-9999, except—

(1) FSC 5510, Lumber and Related Basic Wood Mate-
rials;

(2) Federal Supply Group (FSG) 87, Agricultural Sup-
plies;

(3) FSG 88, Live Animals;

(4) FSG 89, Food and Related Consumables;

(5) FSC 9410, Crude Grades of Plant Materials;

(6) FSC 9430, Miscellaneous Crude Animal Products,
Inedible;

(7) FSC 9440, Miscellancous Crude Agricultural and
Forestry Products;

(8) FSC 9610, Ores;

(9) FSC 9620, Minerals, Natural and Synthetic; and

(10) FSC 9630, Additive Metal Materials.

“Place of manufacture” means the place where an end
product is assembled out of components, or otherwise made
or processed from raw materials into the finished product that
is to be provided to the Government. If a product is disassem-
bled and reassembled, the place of reassembly is not the place
of manufacture.

“Restricted business operations” means business opera-
tions in Sudan that include power production activities, min-
eral extraction activities, oil-related activities, or the
production of military equipment, as those terms are defined
in the Sudan Accountability and Divestment Act of 2007
(Pub. L. 110-174). Restricted business operations do not
include business operations that the person (as that term is
defined in Section 2 of the Sudan Accountability and Divest-
ment Act of 2007) conducting the business can demonstrate—

(1) Are conducted under contract directly and exclu-
sively with the regional government of southern Sudan;

(2) Are conducted pursuant to specific authorization
from the Office of Foreign Assets Control in the Department
of the Treasury, or are expressly exempted under Federal law
from the requirement to be conducted under such authoriza-
tion;

(3) Consist of providing goods or services to marginal-
ized populations of Sudan;

(4) Consist of providing goods or services to an inter-
nationally recognized peacekeeping force or humanitarian
organization;

(5) Consist of providing goods or services that are used
only to promote health or education; or

(6) Have been voluntarily suspended.
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“Sensitive technology”—

(1) Means hardware, software, telecommunications
equipment, or any other technology that is to be used specif-
ically—

(1) To restrict the free flow of unbiased information
in Iran; or

(i1) To disrupt, monitor, or otherwise restrict speech
of the people of Iran; and

(2) Does not include information or informational mate-
rials the export of which the President does not have the
authority to regulate or prohibit pursuant to section 203(b)(3)
of the International Emergency Economic Powers Act (50
U.S.C. 1702(b)(3)).

“Service-disabled
concern”—

veteran-owned  small  business

(1) Means a small business concern—

(i) Not less than 51 percent of which is owned by one
or more service-disabled veterans or, in the case of any pub-
licly owned business, not less than 51 percent of the stock of
which is owned by one or more service-disabled veterans; and

(i) The management and daily business operations
of which are controlled by one or more service-disabled vet-
erans or, in the case of a service-disabled veteran with perma-
nent and severe disability, the spouse or permanent caregiver
of such veteran.

(2) Service-disabled veteran means a veteran, as
defined in 38 U.S.C. 101(2), with a disability that is service-
connected, as defined in 38 U.S.C. 101(16).

“Small business concern” means a concern, including its
affiliates, that is independently owned and operated, not dom-
inant in the field of operation in which it is bidding on Gov-
ernment contracts, and qualified as a small business under the
criteria in 13 CFR Part 121 and size standards in this
solicitation.

“Subsidiary” means an entity in which more than 50 per-
cent of the entity is owned—

(1) Directly by a parent corporation; or

(2) Through another subsidiary of a parent corporation.

“Veteran-owned small business concern” means a small
business concern—

(1) Not less than 51 percent of which is owned by one
or more veterans (as defined at 38 U.S.C. 101(2)) or, in the
case of any publicly owned business, not less than 51 percent
of the stock of which is owned by one or more veterans; and

(2) The management and daily business operations of
which are controlled by one or more veterans.

“Women-owned business concern” means a concern
which is at least 51 percent owned by one or more women; or
in the case of any publicly owned business, at least 51 percent
of'its stock is owned by one or more women; and whose man-
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agement and daily business operations are controlled by one
or more women.

“Women-owned small business concern” means a small
business concern—

(1) That is at least 51 percent owned by one or more
women; or, in the case of any publicly owned business, at least
51 percent of the stock of which is owned by one or more
women; and

(2) Whose management and daily business operations
are controlled by one or more women.

“Women-owned small business (WOSB) concern eligible
under the WOSB Program” (in accordance with 13 CFR part
127), means a small business concern that is at least 51 percent
directly and unconditionally owned by, and the management
and daily business operations of which are controlled by, one
or more women who are citizens of the United States.

(b) (1) Annual Representations and Certifications. Any
changes provided by the offeror in paragraph (b)(2) of this
provision do not automatically change the representations and
certifications posted on the SAM website.

(2) The offeror has completed the annual representa-
tions and certifications electronically via the SAM website
accessed through htip.//www.acquisition.gov. After review-
ing the SAM database information, the offeror verifies by sub-
mission of this offer that the representations and certifications
currently posted electronically at FAR 52.212-3, Offeror Rep-
resentations and Certifications—Commercial Items, have
been entered or updated in the last 12 months, are current,
accurate, complete, and applicable to this solicitation (includ-
ing the business size standard applicable to the NAICS code
referenced for this solicitation), as of the date of this offer and
are incorporated in this offer by reference (see FAR 4.1201),
except for paragraphs .

[Offeror to identify the applicable paragraphs at (c)
through (o) of this provision that the offeror has completed for
the purposes of this solicitation only, if any.

These amended representation(s) and/or certification(s)
are also incorporated in this offer and are current, accurate,
and complete as of the date of this offer.

Any changes provided by the offeror are applicable to this
solicitation only, and do not result in an update to the repre-
sentations and certifications posted electronically on SAM.]

(c) Offerors must complete the following representations
when the resulting contract will be performed in the United
States or its outlying areas. Check all that apply.

(1) Small business concern. The offeror represents as
part of its offer that it (4 is, [ is not a small business concern.
(2) Veteran-owned small business concern. [Complete
only if the offeror represented itself as a small business con-
cern in paragraph (c)(1) of this provision.] The offeror repre-

sents as part of its offer that it 1 is, 1 is not a veteran-owned
small business concern.

(3) Service-disabled veteran-owned small business
concern. [Complete only if the offeror represented itself as a
veteran-owned small business concern in paragraph (c)(2) of
this provision.] The offeror represents as part of its offer that
it A 1s, [ is not a service-disabled veteran-owned small busi-
ness concern.

(4) Small disadvantaged business concern. [Complete
only if the offeror represented itself as a small business con-
cern in paragraph (c)(1) of this provision.] The offeror repre-
sents, for general statistical purposes, that it [dis, [dis not a
small disadvantaged business concern as defined in
13 CFR 124.1002.

(5) Women-owned small business concern. [Complete
only if the offeror represented itself as a small business con-
cern in paragraph (c)(1) of this provision.] The offeror repre-
sents that it (A is, (dis not a women-owned small business
concern.

(6) WOSB concern eligible under the WOSB Program.
[Complete only if the offeror represented itself as a women-
owned small business concern in paragraph (c)(5) of this pro-
vision.] The offeror represents that—

(1) It is,d is not a WOSB concern eligible under
the WOSB Program, has provided all the required documents
to the WOSB Repository, and no change in circumstances or
adverse decisions have been issued that affects its eligibility;
and

(i1) It A is, (A is not a joint venture that complies with
the requirements of 13 CFR part 127, and the representation
in paragraph (c)(6)(i) of this provision is accurate for each
WOSB concern eligible under the WOSB Program participat-
ing in the joint venture. [The offeror shall enter the name or
names of the WOSB concern eligible under the WOSB Pro-
gram and other small businesses that are participating in the
Jjoint venture: .] Each WOSB concern eligible
under the WOSB Program participating in the joint venture
shall submit a separate signed copy of the WOSB representa-
tion.

(7) Economically disadvantaged women-owned small
business (EDWOSB) concern. [Complete only if the offeror
represented itself as a WOSB concern eligible under the
WOSB Program in (c)(6) of this provision.] The offeror rep-
resents that—

(1) It dis, (A is not an EDWOSB concern, has pro-
vided all the required documents to the WOSB Repository,
and no change in circumstances or adverse decisions have
been issued that affects its eligibility; and

(1) It A is, (A is not a joint venture that complies with
the requirements of 13 CFR part 127, and the representation
in paragraph (c)(7)(i) of this provision is accurate for each
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EDWOSB concern participating in the joint venture. [ The off-
eror shall enter the name or names of the EDWOSB concern
and other small businesses that are participating in the joint
venture: .] Each EDWOSB concern participating
in the joint venture shall submit a separate signed copy of the
EDWOSB representation.

NOTE: Complete paragraphs (c)(8) and (c)(9) only if this
solicitation is expected to exceed the simplified acquisition
threshold.

(8) Women-owned business concern (other than small
business concern). [Complete only if the offeror is a women-
owned business concern and did not represent itself as a small
business concern in paragraph (c)(1) of this provision.] The
offeror represents that it (dis a women-owned business
concern.

(9) Tie bid priority for labor surplus area concerns. If
this is an invitation for bid, small business offerors may iden-
tify the labor surplus areas in which costs to be incurred on
account of manufacturing or production (by offeror or first-
tier subcontractors) amount to more than 50 percent of the
contract price:

(10) [Complete only if the solicitation contains the
clause at FAR 52.219-23, Notice of Price Evaluation Adjust-
ment for Small Disadvantaged Business Concerns, or
FAR 52.219-25, Small Disadvantaged Business Participation
Program—Disadvantaged Status and Reporting, and the off-
eror desires a benefit based on its disadvantaged status.]

(1) General. The offeror represents that either—

(A) It Qis, s not certified by the Small Busi-
ness Administration as a small disadvantaged business con-
cern and identified, on the date of this representation, as a
certified small disadvantaged business concern in the SAM
Dynamic Small Business Search database maintained by the
Small Business Administration, and that no material change
in disadvantaged ownership and control has occurred since its
certification, and, where the concern is owned by one or more
individuals claiming disadvantaged status, the net worth of
each individual upon whom the certification is based does not
exceed $750,000 after taking into account the applicable
exclusions set forth at 13 CFR 124.104(c)(2); or

(B) It A has, (D has not submitted a completed
application to the Small Business Administration or a Private
Certifier to be certified as a small disadvantaged business con-
cern in accordance with 13 CFR 124, Subpart B, and a deci-
sion on that application is pending, and that no material
change in disadvantaged ownership and control has occurred
since its application was submitted.

(i1) A Joint Ventures under the Price Evalua-
tion Adjustment for Small Disadvantaged Business
Concerns. The offeror represents, as part of its offer,
that it is a joint venture that complies with the require-
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ments in 13 CFR 124.1002(f) and that the representa-
tion in paragraph (c)(10)(i) of this provision is accurate
for the small disadvantaged business concern that is
participating in the joint venture. [The offeror shall
enter the name of the small disadvantaged business
concern that is participating in the joint venture:
]

(11) HUBZone small business concern. [ Complete only
if the offeror represented itself as a small business concern in
paragraph (c)(1) of this provision.] The offeror represents, as
part of its offer, that—

(1) It dis, 4 is not a HUBZone small business con-
cern listed, on the date of this representation, on the List of
Qualified HUBZone Small Business Concerns maintained by
the Small Business Administration, and no material changes
in ownership and control, principal office, or HUBZone
employee percentage have occurred since it was certified in
accordance with 13 CFR Part 126; and

(1) It Qis, dis not a HUBZone joint venture that
complies with the requirements of 13 CFR Part 126, and the
representation in paragraph (c)(11)(i) of this provision is
accurate for each HUBZone small business concern partici-
pating in the HUBZone joint venture. [The offeror shall enter
the names of each of the HUBZone small business concerns
participating in the HUBZone joint venture: J
Each HUBZone small business concern participating in the
HUBZone joint venture shall submit a separate signed copy of
the HUBZone representation.

(d) Representations required to implement provisions of
Executive Order 11246—(1) Previous contracts and compli-
ance. The offeror represents that—

(1) It (A has, [d has not participated in a previous con-
tract or subcontract subject to the Equal Opportunity clause of
this solicitation; and

(i1) It (A has, [ has not filed all required compliance
reports.

(2) Affirmative Action Compliance. The offeror repre-
sents that—

(1) It A has developed and has on file, [dhas not
developed and does not have on file, at each establishment,
affirmative action programs required by rules and regulations
of the Secretary of Labor (41 CFR parts 60-1 and 60-2), or

(i1) It [ has not previously had contracts subject to
the written affirmative action programs requirement of the
rules and regulations of the Secretary of Labor.

(e) Certification Regarding Payments to Influence Federal
Transactions (31 U.S.C. 1352). (Applies only if the contract
is expected to exceed $150,000.) By submission of its offer,
the offeror certifies to the best of its knowledge and belief that
no Federal appropriated funds have been paid or will be paid
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(D) Employees whose time has been included in
any invoice for the purpose of verifying that these employees
have worked the hours shown on the invoices.

(ii1) For material and subcontract costs that are reim-
bursed on the basis of actual cost—

(A) Any invoices or subcontract agreements sub-
stantiating material costs; and

(B) Any documents supporting payment of those
invoices.

(5) Overpayments/Underpayments. Each payment pre-
viously made shall be subject to reduction to the extent of
amounts, on preceding invoices, that are found by the Contract-
ing Officer not to have been properly payable and shall also be
subject to reduction for overpayments or to increase for under-
payments. The Contractor shall promptly pay any such reduc-
tion within 30 days unless the parties agree otherwise. The
Government within 30 days will pay any such increases, unless
the parties agree otherwise. The Contractor’s payment will be
made by check. If the Contractor becomes aware of a duplicate
invoice payment or that the Government has otherwise overpaid
on an invoice payment, the Contractor shall—

(i) Remit the overpayment amount to the payment
office cited in the contract along with a description of the over-
payment including the—

(A) Circumstances of the overpayment (e.g., dupli-
cate payment, erroneous payment, liquidation errors, date(s) of
overpayment);

(B) Affected contract number and delivery order
number, if applicable;

(C) Affected contract line item or subline item, if
applicable; and

(D) Contractor point of contact.

(i1) Provide a copy of the remittance and supporting
documentation to the Contracting Officer.

(6)(1) All amounts that become payable by the Contrac-
tor to the Government under this contract shall bear simple
interest from the date due until paid unless paid within 30 days
of becoming due. The interest rate shall be the interest rate
established by the Secretary of the Treasury, as provided in sec-
tion 611 of the Contract Disputes Act of 1978 (Public Law 95-
563), which is applicable to the period in which the amount
becomes due, and then at the rate applicable for each six month
period as established by the Secretary until the amount is paid.

(i1) The Government may issue a demand for payment
to the Contractor upon finding a debt is due under the contract.

(iii) Final Decisions. The Contracting Officer will
issue a final decision as required by 33.211 if—

(A) The Contracting Officer and the Contractor are
unable to reach agreement on the existence or amount of a debt
in a timely manner;

(B) The Contractor fails to liquidate a debt previ-
ously demanded by the Contracting Officer within the timeline
specified in the demand for payment unless the amounts were
not repaid because the Contractor has requested an installment
payment agreement; or

(C) The Contractor requests a deferment of collec-
tion on a debt previously demanded by the Contracting Officer
(see FAR 32.607-2).

(iv) If a demand for payment was previously issued
for the debt, the demand for payment included in the final deci-
sion shall identify the same due date as the original demand for
payment.

(v) Amounts shall be due at the earliest of the follow-
ing dates:

(A) The date fixed under this contract.

(B) The date of the first written demand for pay-
ment, including any demand for payment resulting from a
default termination.

(vi) The interest charge shall be computed for the
actual number of calendar days involved beginning on the due
date and ending on—

(A) The date on which the designated office
receives payment from the Contractor;

(B) The date of issuance of a Government check
to the Contractor from which an amount otherwise payable has
been withheld as a credit against the contract debt; or

(C) The date on which an amount withheld and
applied to the contract debt would otherwise have become pay-
able to the Contractor.

(vii) The interest charge made under this clause may
be reduced under the procedures prescribed in 32.608-2 of the
Federal Acquisition Regulation in effect on the date of this con-
tract.

(viii) Upon receipt and approval of the invoice desig-
nated by the Contractor as the “completion invoice” and sup-
porting documentation, and upon compliance by the Contractor
with all terms of this contract, any outstanding balances will be
paid within 30 days unless the parties agree otherwise. The
completion invoice, and supporting documentation, shall be
submitted by the Contractor as promptly as practicable follow-
ing completion of the work under this contract, but in no event
later than 1 year (or such longer period as the Contracting
Officer may approve in writing) from the date of completion.

(7) Release of claims. The Contractor, and each assignee
under an assignment entered into under this contract and in
effect at the time of final payment under this contract, shall exe-
cute and deliver, at the time of and as a condition precedent to
final payment under this contract, a release discharging the
Government, its officers, agents, and employees of and from all
liabilities, obligations, and claims arising out of or under this
contract, subject only to the following exceptions.

(1) Specified claims in stated amounts, or in estimated
amounts if the amounts are not susceptible to exact statement by
the Contractor.

(i) Claims, together with reasonable incidental
expenses, based upon the liabilities of the Contractor to third
parties arising out of performing this contract, that are not
known to the Contractor on the date of the execution of the
release, and of which the Contractor gives notice in writing to
the Contracting Officer not more than 6 years after the date of
the release or the date of any notice to the Contractor that the
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Government is prepared to make final payment, whichever is
earlier.

(iii) Claims for reimbursement of costs (other than
expenses of the Contractor by reason of its indemnification of
the Government against patent liability), including reasonable
incidental expenses, incurred by the Contractor under the terms
of this contract relating to patents.

(8) Prompt payment. The Government will make pay-
ment in accordance with the Prompt Payment Act (31 U.S.C.
3903) and prompt payment regulations at 5 CFR part 1315.

(9) Electronic Funds Transfer (EFT). If the Government
makes payment by EFT, see 52.212-5(b) for the appropriate
EFT clause.

(10) Discount. In connection with any discount offered
for early payment, time shall be computed from the date of the
invoice. For the purpose of computing the discount earned, pay-
ment shall be considered to have been made on the date that
appears on the payment check or the specified payment date if
an electronic funds transfer payment is made.

(1) Termination for the Government’s convenience. The
Government reserves the right to terminate this contract, or any
part hereof, for its sole convenience. In the event of such termi-
nation, the Contractor shall immediately stop all work hereun-
der and shall immediately cause any and all of its suppliers and
subcontractors to cease work. Subject to the terms of this con-
tract, the Contractor shall be paid an amount for direct labor
hours (as defined in the Schedule of the contract) determined by
multiplying the number of direct labor hours expended before
the effective date of termination by the hourly rate(s) in the con-
tract, less any hourly rate payments already made to the Con-
tractor plus reasonable charges the Contractor can demonstrate
to the satisfaction of the Government using its standard record
keeping system that have resulted from the termination. The
Contractor shall not be required to comply with the cost
accounting standards or contract cost principles for this pur-
pose. This paragraph does not give the Government any right to
audit the Contractor’s records. The Contractor shall not be paid
for any work performed or costs incurred that reasonably could
have been avoided.

(m) Termination for cause. The Government may termi-
nate this contract, or any part hereof, for cause in the event of
any default by the Contractor, or if the Contractor fails to com-
ply with any contract terms and conditions, or fails to provide
the Government, upon request, with adequate assurances of
future performance. In the event of termination for cause, the
Government shall not be liable to the Contractor for any amount
for supplies or services not accepted, and the Contractor shall
be liable to the Government for any and all rights and remedies
provided by law. If it is determined that the Government
improperly terminated this contract for default, such termina-
tion shall be deemed a termination for convenience.

52.212-5 Contract Terms and Conditions Required to
Implement Statutes or Executive Orders—
Commercial Items.

As prescribed in 12.301(b)(4), insert the following clause:

52.2-38

CONTRACT TERMS AND CONDITIONS REQUIRED TO
IMPLEMENT STATUTES OR EXECUTIVE ORDERS—
COMMERCIAL ITEMS (AUG 2013)

(a) The Contractor shall comply with the following Federal
Acquisition Regulation (FAR) clauses, which are incorpo-
rated in this contract by reference, to implement provisions of
law or Executive orders applicable to acquisitions of commer-
cial items:

(1) 52.222-50, Combating Trafficking in Persons
(FEB 2009) (22 U.S.C. 7104(g)).

_ Alternate 1 (AUG 2007) of 52.222-50 (22 U.S.C.
7104(g)).

(2) 52.233-3,
(31 U.S.C. 3553).

(3) 52.233-4, Applicable Law for Breach of Contract
Claim (OCT 2004) (Pub. L. 108-77, 108-78).

(b) The Contractor shall comply with the FAR clauses in
this paragraph (b) that the Contracting Officer has indicated
as being incorporated in this contract by reference to imple-
ment provisions of law or Executive orders applicable to
acquisitions of commercial items:

Protest After Award (AUG 1996)

[Contracting Officer check as appropriate.]

_(1)52.203-6, Restrictions on Subcontractor Sales to
the Government (SEPT 2006), with Alternate I (OCT 1995)
(41 U.S.C. 253g and 10 U.S.C. 2402).

_(2) 52.203-13, Contractor Code of Business Ethics
and Conduct (APR2010) (Pub. L. 110-252, Title VI,
Chapter 1 (41 U.S.C. 251 note)).

_(3)52.203-15, Whistleblower Protections under the
American Recovery and Reinvestment Act of 2009
(JUNE 2010) (Section 1553 of Pub. L. 111-5). (Applies to
contracts funded by the American Recovery and
Reinvestment Act of 2009.)

~(4) 52.204-10, Reporting Executive Compensation
and First-Tier Subcontract Awards (JUL 2013) (Pub. L. 109-
282) (31 U.S.C. 6101 note).

(5 52.204-11, American Recovery and
Reinvestment Act—Reporting Requirements (JUL 2010)
(Pub. L. 111-5).

__(6) 52.209-6, Protecting the Government’s Interest
When Subcontracting with Contractors Debarred, Suspended,
or Proposed for Debarment. (AUG 2013) (31 U.S.C. 6101
note).

__(7) 52.209-9, Updates of Publicly Available
Information Regarding Responsibility Matters (JUL 2013) (41
U.S.C. 2313).

~ (8) 52.209-10, Prohibition on Contracting with
Inverted Domestic Corporations (MAY 2012) (section 738 of
Division C of Pub. L. 112-74, section 740 of Division C of
Pub. L. 111-117, section 743 of Division D of Pub. L. 111-8,
and section 745 of Division D of Pub. L. 110-161).

_(9)52.219-3, Notice of HUBZone Set-Aside or Sole-
Source Award (Nov 2011) (15 U.S.C. 657a).

~(10)52.219-4, Notice of Price Evaluation Preference
for HUBZone Small Business Concerns (JAN 2011) (if the
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that all of the conditions in paragraphs (a) through (c) of this
clause will be met.

(e) If the Department of Labor determines that any condi-
tions for exemption in paragraphs (a) through (c) of this clause
have not been met, the exemption shall be deemed inapplica-
ble, and the contract shall become subject to the Service Con-
tract Act. In such case, the procedures at 29 CFR
4.123(e)(1)(iv) and 29 CFR 4.5(c) will be followed.

(f) The Contractor shall include the substance of this
clause, including this paragraph (f), in subcontracts for
exempt services under this contract.

(End of clause)

52.222-52 Exemption from Application of the Service
Contract Act to Contracts for Certain Services—
Certification.

As prescribed in 22.1006(e)(3), insert the following provi-
sion:

EXEMPTION FROM APPLICATION OF THE SERVICE
CONTRACT ACT TO CONTRACTS FOR CERTAIN
SERVICES—CERTIFICATION (NOV 2007)

(a) The offeror shall check the following certification:
CERTIFICATION

The offeror [ does [ does not certify that—

(1) The services under the contract are offered and sold
regularly to non-Governmental customers, and are provided
by the offeror (or subcontractor in the case of an exempt sub-
contract) to the general public in substantial quantities in the
course of normal business operations;

(2) The contract services are furnished at prices that are,
or are based on, established catalog or market prices. An
“established catalog price” is a price included in a catalog,
price list, schedule, or other form that is regularly maintained
by the manufacturer or the offeror, is either published or oth-
erwise available for inspection by customers, and states prices
at which sales currently, or were last, made to a significant
number of buyers constituting the general public. An “estab-
lished market price” is a current price, established in the usual
course of ordinary and usual trade between buyers and sellers
free to bargain, which can be substantiated from sources inde-
pendent of the manufacturer or offeror;

(3) Each service employee who will perform the ser-
vices under the contract will spend only a small portion of his
or her time (a monthly average of less than 20 percent of the
available hours on an annualized basis, or less than 20 percent
of available hours during the contract period if the contract
period is less than a month) servicing the Government con-
tract; and

(4) The offeror uses the same compensation (wage and
fringe benefits) plan for all service employees performing

work under the contract as the offeror uses for these employ-
ees and for equivalent employees servicing commercial cus-
tomers.

(b) Certification by the offeror as to its compliance with
respect to the contract also constitutes its certification as to
compliance by its subcontractor if it subcontracts out the
exempt services. If the offeror certifies to the conditions in
paragraph (a) of this provision, and the Contracting Officer
determines in accordance with FAR 22.1003-4(d)(3) that the
Service Contract Act—

(1) Will not apply to this offeror, then the Service Con-
tract Act of 1965 clause in this solicitation will not be included
in any resultant contract to this offeror; or

(2) Will apply to this offeror, then the clause at FAR
52.222-53, Exemption from Application of the Service Con-
tract Act to Contracts for Certain Services—Requirements, in
this solicitation will not be included in any resultant contract
awarded to this offer, and the offeror may be provided an
opportunity to submit a new offer on that basis.

(c) If the offeror does not certify to the conditions in para-
graph (a) of this provision—

(1) The clause of this solicitation at 52.222-53, Exemp-
tion from Application of the Service Contract Act to Contracts
for Certain Services—Requirements, will not be included in
any resultant contract to this offeror; and

(2) The offeror shall notify the Contracting Officer as
soon as possible if the Contracting Officer did not attach a Ser-
vice Contract Act wage determination to the solicitation.

(d) The Contracting Officer may not make an award to the
offeror, if the offeror fails to execute the certification in para-
graph (a) of this provision or to contact the Contracting
Officer as required in paragraph (c) of this provision.

(End of provision)

52.222-53 Exemption from Application of the Service
Contract Act to Contracts for Certain Services—
Requirements.

Asprescribed in 22.1006(e)(4), insert the following clause:

EXEMPTION FROM APPLICATION OF THE SERVICE
CONTRACT ACT TO CONTRACTS FOR CERTAIN
SERVICES— REQUIREMENTS (FEB 2009)

(a) The services under this contract are offered and sold
regularly to non-Governmental customers, and are provided
by the Contractor to the general public in substantial quanti-
ties in the course of normal business operations.

(b) The contract services are furnished at prices that are, or
are based on, established catalog or market prices. An “estab-
lished catalog price” is a price included in a catalog, price list,
schedule, or other form that is regularly maintained by the
manufacturer or the Contractor, is either published or other-
wise available for inspection by customers, and states prices
at which sales currently, or were last, made to a significant
number of buyers constituting the general public. An “estab-
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lished market price” is a current price, established in the usual
course of ordinary and usual trade between buyers and sellers
free to bargain, which can be substantiated from sources inde-
pendent of the manufacturer or Contractor.

(c) Each service employee who will perform the services
under the contract will spend only a small portion of his or her
time (a monthly average of less than 20 percent of the avail-
able hours on an annualized basis, or less than 20 percent of
available hours during the contract period if the contract
period is less than a month) servicing the Government con-
tract.

(d) The Contractor uses the same compensation (wage and
fringe benefits) plan for all service employees performing
work under the contract as the Contractor uses for these
employees and for equivalent employees servicing commer-
cial customers.

() (1) Except for services identified in FAR
22.1003-4(d)(1)(iv), the subcontractor for exempt services
shall be selected for award based on other factors in addition
to price or cost with the combination of other factors at least
as important as price or cost; or

(2) A subcontract for exempt services shall be awarded
on a sole source basis.

(f) The Contractor is responsible for compliance with all
the conditions of this exemption by its subcontractors. The
Contractor shall determine in advance, based on the nature of
the subcontract requirements and knowledge of the practices
of likely subcontractors, that all or nearly all likely subcon-
tractors will meet the conditions in paragraphs (a) through (d)
of this clause. If the services are currently being performed
under a subcontract, the Contractor shall consider the prac-
tices of the existing subcontractor in making a determination
regarding the conditions in paragraphs (a) through (d) of this
clause. If the Contractor has reason to doubt the validity of the
certification, the requirements of the Service Contract Act
shall be included in the subcontract.

(g) If the Department of Labor determines that any condi-
tions for exemption at paragraphs (a) through (e) of this clause
have not been met, the exemption shall be deemed inapplica-
ble, and the contract shall become subject to the Service Con-
tract Act. In such case, the procedures in at 29 CFR
4.123(e)(2)(iii) and 29 CFR 4.5(c) will be followed.

(h) The Contractor shall include the substance of this
clause, including this paragraph (h), in subcontracts for
exempt services under this contract.

(End of clause)
52.222-54 Employment Eligibility Verification.
As prescribed in 22.1803, Insert the following clause:
EMPLOYMENT ELIGIBILITY VERIFICATION (AUG 2013)

(a) Definitions. As used in this clause—

52.2-132.2

“Commercially available off-the-shelf (COTS) item”—
(1) Means any item of supply that is—
(i) A commercial item (as defined in paragraph (1) of
the definition at 2.101);
(i1) Sold in substantial quantities in the commercial
marketplace; and
(ii1) Offered to the Government, without modifica-
tion, in the same form in which it is sold in the commercial
marketplace; and
(2) Does not include bulk cargo, as defined in 46 U.S.C.
40102(4), such as agricultural products and petroleum prod-
ucts. Per46 CFR 525.1 (c)(2), “bulk cargo” means cargo that
is loaded and carried in bulk onboard ship without mark or
count, in a loose unpackaged form, having homogenous char-
acteristics. Bulk cargo loaded into intermodal equipment,
except LASH or Seabee barges, is subject to mark and count
and, therefore, ceases to be bulk cargo.

“Employee assigned to the contract” means an employee
who was hired after November 6, 1986 (after November 27,
2009 in the Commonwealth of the Northern Mariana Islands),
who is directly performing work, in the United States, under
a contract that is required to include the clause prescribed at
22.1803. An employee is not considered to be directly per-
forming work under a contract if the employee—

(1) Normally performs support work, such as indirect or
overhead functions; and

(2) Does not perform any substantial duties applicable
to the contract.

“Subcontract” means any contract, as defined in 2.101,
entered into by a subcontractor to furnish supplies or services
for performance of a prime contract or a subcontract. It
includes but is not limited to purchase orders, and changes and
modifications to purchase orders.

“Subcontractor” means any supplier, distributor, vendor,
or firm that furnishes supplies or services to or for a prime
Contractor or another subcontractor.

“United States”, as defined in 8 U.S.C. 1101(a)(38), means
the 50 States, the District of Columbia, Puerto Rico, Guam,
the Commonwealth of the Northern Mariana Islands, and the
U.S. Virgin Islands.

(b) Enrollment and verification requirements. (1) 1f the
Contractor is not enrolled as a Federal Contractor in E-Verify
at time of contract award, the Contractor shall—

(1) Enroll. Enroll as a Federal Contractor in the E-
Verify program within 30 calendar days of contract award;

(1) Verify all new employees. Within 90 calendar
days of enrollment in the E-Verify program, begin to use E-
Verify to initiate verification of employment eligibility of all
new hires of the Contractor, who are working in the United
States, whether or not assigned to the contract, within 3 busi-
ness days after the date of hire (but see paragraph (b)(3) of this
section); and
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