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SUBPART 8.4—FEDERAL SUPPLY SCHEDULES

8.406-4

(3) Orders containing brand-name specifications that
exceed $25,000.

(b) Ordering activities may use Optional Form 347, an
agency-prescribed form, or an established electronic commu-
nications format to order supplies or services from schedule
contracts.

(c) The ordering activity shall place an order directly with
the contractor in accordance with the terms and conditions of
the pricelists (see 8.402(b)). Prior to placement of the order,
the ordering activity shall ensure that the regulatory and stat-
utory requirements of the requiring agency have been applied.

(d) Orders shall include the following information in addi-
tion to any information required by the schedule contract:

(1) Complete shipping and billing addresses.

(2) Contract number and date.

(3) Agency order number.

(4) F.o.b. delivery point; i.e., origin or destination.

(5) Discount terms.

(6) Delivery time or period of performance.

(7) Special item number or national stock number.

(8) A statement of work for services, when required, or
a brief, complete description of each item (when ordering by
model number, features and options such as color, finish, and
electrical characteristics, if available, must be specified).

(9) Quantity and any variation in quantity.

(10) Number of units.

(11) Unit price.

(12) Total price of order.

(13) Points of inspection and acceptance.

(14) Other pertinent data; e.g., delivery instructions or
receiving hours and size-of-truck limitation.

(15) Marking requirements.

(16) Level of preservation, packaging, and packing.

8.406-2 Inspection and acceptance.
(a) Supplies.(1) Consignees shall inspect supplies at desti-
nation except when—

(1) The schedule contract indicates that mandatory
source inspection is required by the schedule contracting
agency; or

(i1) A schedule item is covered by a product descrip-
tion, and the ordering activity determines that the schedule
contracting agency’s inspection assistance is needed (based
on the ordering volume, the complexity of the supplies, or the
past performance of the supplier).

(2) When the schedule contracting agency performs the
inspection, the ordering activity will provide two copies of the
order specifying source inspection to the schedule contracting
agency. The schedule contracting agency will notify the
ordering activity of acceptance or rejection of the supplies.

(3) Material inspected at source by the schedule con-
tracting agency, and determined to conform with the product
description of the schedule, shall not be reinspected for the

same purpose. The consignee shall limit inspection to kind,
count, and condition on receipt.

(4) Unless otherwise provided in the schedule contract,
acceptance is conclusive, except as regards latent defects,
fraud, or such gross mistakes as amount to fraud.

(b) Services. The ordering activity has the right to inspect
all services in accordance with the contract requirements and
as called for by the order. The ordering activity shall perform
inspections and tests as specified in the order’s quality assur-
ance surveillance plan in a manner that will not unduly delay
the work.

8.406-3 Remedies for nonconformance.

(a) If a contractor delivers a supply or service, but it does
not conform to the order requirements, the ordering activity
shall take appropriate action in accordance with the inspection
and acceptance clause of the contract, as supplemented by the
order.

(b) If the contractor fails to perform an order, or take appro-
priate corrective action, the ordering activity may terminate
the order for cause or modify the order to establish a new
delivery date (after obtaining consideration, as appropriate).
Ordering activities shall follow the procedures at 8.406-4
when terminating an order for cause.

8.406-4 Termination for cause.

(a)(1) An ordering activity contracting officer may termi-
nate individual orders for cause. Termination for cause shall
comply with FAR 12.403, and may include charging the con-
tractor with excess costs resulting from repurchase.

(2) The schedule contracting office shall be notified of
all instances where an ordering activity contracting officer has
terminated for cause an individual order to a Federal Supply
Schedule contractor, or if fraud is suspected.

(b) If the contractor asserts that the failure was excusable,
the ordering activity contracting officer shall follow the pro-
cedures at 8.406-6, as appropriate.

(c) If the contractor is charged excess costs, the following
apply:

(1) Any repurchase shall be made at as low a price as
reasonable, considering the quality required by the Govern-
ment, delivery requirement, and administrative expenses.
Copies of all repurchase orders, except the copy furnished to
the contractor or any other commercial concern, shall include
the notation:

Repurchase against the account of
contractor'’s name] under Order

[insert
[insert number]

under Contract [insert number].

(2) When excess costs are anticipated, the ordering
activity may withhold funds due the contractor as offset secu-
rity. Ordering activities shall minimize excess costs to be
charged against the contractor and collect or set-off any
excess costs owed.
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(3) If an ordering activity is unable to collect excess
repurchase costs, it shall notify the schedule contracting office
after final payment to the contractor.

(1) The notice shall include the following informa-
tion about the terminated order:
(A) Name and address of the contractor.
(B) Schedule, contract, and order number.
(C) National stock or special item number(s), and
a brief description of the item(s).
(D) Cost of schedule items involved.
(E) Excess costs to be collected.
(F) Other pertinent data.
(i1) The notice shall also include the following infor-
mation about the purchase contract:
(A) Name and address of the contractor.
(B) Item repurchase cost.
(C) Repurchase order number and date of
payment.
(D) Contract number, if any.
(E) Other pertinent data.

(d) Only the schedule contracting officer may modify the
contract to terminate for cause any, or all, supplies or services
covered by the schedule contract. If the schedule contracting
officer has terminated any supplies or services covered by the
schedule contract, no further orders may be placed for those
items. Orders placed prior to termination for cause shall be
fulfilled by the contractor, unless terminated for the conve-
nience of the Government by the ordering activity contracting
officer.

(e) Reporting. An ordering activity contracting officer, in
accordance with agency procedures, shall ensure that infor-
mation related to termination for cause notices and any
amendments are reported. In the event the termination for
cause is subsequently converted to a termination for conve-
nience, or is otherwise withdrawn, the contracting officer
shall ensure that a notice of the conversion or withdrawal is
reported. All reporting shall be in accordance with
42.1503(h).

8.406-5 Termination for the Government’s convenience.

(a) An ordering activity contracting officer may terminate
individual orders for the Government’s convenience. Termi-

8.4-12

nations for the Government’s convenience shall comply with
FAR 12.403.

(b) Before terminating orders for the Government’s conve-
nience, the ordering activity contracting officer shall
endeavor to enter into a “no cost” settlement agreement with
the contractor.

(c) Only the schedule contracting officer may modify the
schedule contract to terminate any, or all, supplies or services
covered by the schedule contract for the Government’s
convenience.

8.406-6 Disputes.

(a) Disputes pertaining to the performance of orders under
a schedule contract.(1) Under the Disputes clause of the
schedule contract, the ordering activity contracting officer
may—

(1) Issue final decisions on disputes arising from per-
formance of the order (but see paragraph (b) of this section);
or

(i) Refer the dispute to the schedule contracting
officer.

(2) The ordering activity contracting officer shall notify
the schedule contracting officer promptly of any final
decision.

(b) Disputes pertaining to the terms and conditions of
schedule contracts. The ordering activity contracting officer
shall refer all disputes that relate to the contract terms and con-
ditions to the schedule contracting officer for resolution under
the Disputes clause of the contract and notify the schedule
contractor of the referral.

(c) Appeals. Contractors may appeal final decisions to
either the Board of Contract Appeals servicing the agency that
issued the final decision or the U.S. Court of Federal Claims.

(d) Alternative dispute resolution. The contracting officer
should use the alternative dispute resolution (ADR) proce-
dures, to the maximum extent practicable (see 33.204 and
33.214).

8.406-7 Contractor Performance Evaluation.

Ordering activities must prepare at least annually and at the
time the work under the order is completed, an evaluation of
contractor performance for each order that exceeds the sim-
plified acquisition threshold in accordance with 42.1502(c).
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ITEMS

12.403

Subpart 12.4—Unique Requirements
Regarding Terms and Conditions for
Commercial Items

12.401 General.

This subpart provides—

(a) Guidance regarding tailoring of the paragraphs in the
clause at 52.212-4, Contract Terms and Conditions—Com-
mercial [tems, when the paragraphs do not reflect the custom-
ary practice for a particular market; and

(b) Guidance on the administration of contracts for com-
mercial items in those areas where the terms and conditions in
52.212-4 differ substantially from those contained elsewhere
in the FAR.

12.402 Acceptance.

(a) The acceptance paragraph in 52.212-4 is based upon the
assumption that the Government will rely on the contractor’s
assurances that the commercial item tendered for acceptance
conforms to the contract requirements. The Government
inspection of commercial items will not prejudice its other
rights under the acceptance paragraph. Additionally, although
the paragraph does not address the issue of rejection, the Gov-
ernment always has the right to refuse acceptance of noncon-
forming items. This paragraph is generally appropriate when
the Government is acquiring noncomplex commercial items.

(b) Other acceptance procedures may be more appropriate
for the acquisition of complex commercial items or commer-
cial items used in critical applications. In such cases, the con-
tracting officer shall include alternative inspection
procedure(s) in an addendum and ensure these procedures and
the postaward remedies adequately protect the interests of the
Government. The contracting officer must carefully examine
the terms and conditions of any express warranty with regard
to the effect it may have on the Government’s available post-
award remedies (see 12.404).

(c) The acquisition of commercial items under other cir-
cumstances such as on an “as is” basis may also require accep-
tance procedures different from those contained in 52.212-4.
The contracting officer should consider the effect the specific
circumstances will have on the acceptance paragraph as well
as other paragraphs of the clause.

12.403 Termination.

(a) General. The clause at 52.212-4 permits the Govern-
ment to terminate a contract for commercial items either for
the convenience of the Government or for cause. However,
the paragraphs in 52.212-4 entitled “Termination for the Gov-
ernment’s Convenience” and “Termination for Cause” con-
tain concepts which differ from those contained in the
termination clauses prescribed in Part 49. Consequently, the
requirements of Part 49 do not apply when terminating con-
tracts for commercial items and contracting officers shall fol-

low the procedures in this section. Contracting officers may
continue to use Part 49 as guidance to the extent that Part 49
does not conflict with this section and the language of the ter-
mination paragraphs in 52.212-4.

(b) Policy. The contracting officer should exercise the
Government’s right to terminate a contract for commercial
items either for convenience or for cause only when such a ter-
mination would be in the best interests of the Government.
The contracting officer should consult with counsel prior to
terminating for cause.

(¢) Termination for cause. (1) The paragraph in 52.212-4
entitled “Excusable Delay” requires contractors notify the
contracting officer as soon as possible after commencement of
any excusable delay. In most situations, this requirement
should eliminate the need for a show cause notice prior to ter-
minating a contract. The contracting officer shall send a cure
notice prior to terminating a contract for a reason other than
late delivery.

(2) The Government’s rights after a termination for
cause shall include all the remedies available to any buyer in
the marketplace. The Government’s preferred remedy will be
to acquire similar items from another contractor and to charge
the defaulted contractor with any excess reprocurement costs
together with any incidental or consequential damages
incurred because of the termination.

(3) When a termination for cause is appropriate, the
contracting officer shall send the contractor a written notifi-
cation regarding the termination. At a minimum, this notifi-
cation shall—

(1) Indicate the contract is terminated for cause;

(i1) Specify the reasons for the termination;

(iii)) Indicate which remedies the Government
intends to seek or provide a date by which the Government
will inform the contractor of the remedy; and

(iv) State that the notice constitutes a final decision
of the contracting officer and that the contractor has the right
to appeal under the Disputes clause (see 33.211).

(4) The contracting officer, in accordance with agency
procedures, shall ensure that information related to termina-
tion for cause notices and any amendments are reported. In the
event the termination for cause is subsequently converted to
a termination for convenience, or is otherwise withdrawn, the
contracting officer shall ensure that a notice of the conversion
or withdrawal is reported. All reporting shall be in accordance
with 42.1503(h).

(d) Termination for the Governments convenience.
(1) When the contracting officer terminates a contract for
commercial items for the Government’s convenience, the
contractor shall be paid—

(1) (A) The percentage of the contract price reflect-
ing the percentage of the work performed prior to the notice
of the termination for fixed-price or fixed-price with eco-
nomic price adjustment contracts; or

12.4-1
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(B) An amount for direct labor hours (as defined
in the Schedule of the contract) determined by multiplying the
number of direct labor hours expended before the effective
date of termination by the hourly rate(s) in the Schedule; and

(il) Any charges the contractor can demonstrate
directly resulted from the termination. The contractor may
demonstrate such charges using its standard record keeping
system and is not required to comply with the cost accounting
standards or the contract cost principles in Part 31. The Gov-
ernment does not have any right to audit the contractor’s
records solely because of the termination for convenience.

(2) Generally, the parties should mutually agree upon
the requirements of the termination proposal. The parties must
balance the Government’s need to obtain sufficient documen-
tation to support payment to the contractor against the goal of
having a simple and expeditious settlement.

12.404 Warranties.

(a) Implied warranties. The Government’s post award
rights contained in 52.212-4 are the implied warranty of mer-
chantability, the implied warranty of fitness for particular pur-
pose and the remedies contained in the acceptance paragraph.

(1) The implied warranty of merchantability provides
that an item is reasonably fit for the ordinary purposes for
which such items are used. The items must be of at least aver-
age, fair or medium-grade quality and must be comparable in
quality to those that will pass without objection in the trade or
market for items of the same description.

(2) The implied warranty of fitness for a particular pur-
pose provides that an item is fit for use for the particular pur-
pose for which the Government will use the items. The
Government can rely upon an implied warranty of fitness for
particular purpose when—

(1) The seller knows the particular purpose for which
the Government intends to use the item; and

(ii)) The Government relied upon the contractor’s
skill and judgment that the item would be appropriate for that
particular purpose.
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(3) Contracting officers should consult with legal coun-
sel prior to asserting any claim for a breach of an implied
warranty.

(b) Express warranties. The Federal Acquisition Stream-
lining Act of 1994 (41 U.S.C. 264 note) requires contracting
officers to take advantage of commercial warranties. To the
maximum extent practicable, solicitations for commercial
items shall require offerors to offer the Government at least
the same warranty terms, including offers of extended war-
ranties, offered to the general public in customary commercial
practice. Solicitations may specify minimum warranty terms,
such as minimum duration, appropriate for the Government’s
intended use of the item.

(1) Any express warranty the Government intends to
rely upon must meet the needs of the Government. The con-
tracting officer should analyze any commercial warranty to
determine if—

(i) The warranty is adequate to protect the needs of
the Government, e.g., items covered by the warranty and
length of warranty;

(i1) The terms allow the Government effective post-
award administration of the warranty to include the identifi-
cation of warranted items, procedures for the return of
warranted items to the contractor for repair or replacement,
and collection of product performance information; and

(ii1) The warranty is cost-effective.

(2) In some markets, it may be customary commercial
practice for contractors to exclude or limit the implied war-
ranties contained in 52.212-4 in the provisions of an express
warranty. In such cases, the contracting officer shall ensure
that the express warranty provides for the repair or replace-
ment of defective items discovered within a reasonable period
of time after acceptance.

(3) Express warranties shall be included in the contract
by addendum (see 12.302).



SUBPART 15.4—CONTRACT PRICING

15.407-1

(iii) Determined that an exception applied after the
data were submitted and, therefore, considered not to be cer-
tified cost or pricing data.

(7) A summary of the contractor’s proposal, any field
pricing assistance recommendations, including the reasons
for any pertinent variances from them, the Government’s
negotiation objective, and the negotiated position. Where the
determination of a fair and reasonable price is based on cost
analysis, the summary shall address each major cost element.
When determination of a fair and reasonable price is based on
price analysis, the summary shall include the source and type
of data used to support the determination.

(8) The most significant facts or considerations control-
ling the establishment of the prenegotiation objectives and the
negotiated agreement including an explanation of any signif-
icant differences between the two positions.

(9) To the extent such direction has a significant effect
on the action, a discussion and quantification of the impact of
direction given by Congress, other agencies, and higher-level
officials (i.e., officials who would not normally exercise
authority during the award and review process for the instant
contract action).

(10) The basis for the profit or fee prenegotiation objec-
tive and the profit or fee negotiated.

(11) Documentation of fair and reasonable pricing.

(b) Whenever field pricing assistance has been obtained,
the contracting officer shall forward a copy of the negotiation
documentation to the office(s) providing assistance. When
appropriate, information on how advisory field support can be
made more effective should be provided separately.

15.407 Special cost or pricing areas.

15.407-1 Defective certified cost or pricing data.

(a) If, before agreement on price, the contracting officer
learns that any certified cost or pricing data submitted are
inaccurate, incomplete, or noncurrent, the contracting officer
shall immediately bring the matter to the attention of the pro-
spective contractor, whether the defective data increase or
decrease the contract price. The contracting officer shall con-
sider any new data submitted to correct the deficiency, or con-
sider the inaccuracy, incompleteness, or noncurrency of the
data when negotiating the contract price. The price negotia-
tion memorandum shall reflect the adjustments made to the
data or the corrected data used to negotiate the contract price.

(b)(1) If, after award, certified cost or pricing data are
found to be inaccurate, incomplete, or noncurrent as of the
date of final agreement on price or an earlier date agreed upon
by the parties given on the contractor's or subcontractor's Cer-
tificate of Current Cost or Pricing Data, the Government is
entitled to a price adjustment, including profit or fee, of any
significant amount by which the price was increased because
of the defective data. This entitlement is ensured by including
in the contract one of the clauses prescribed in 15.408(b) and
(c) and is set forth in the clauses at 52.215-10, Price Reduction

for Defective Certified Cost or Pricing Data, and 52.215-11,
Price Reduction for Defective Certified Cost or Pricing Data-
Modifications. The clauses give the Government the right to
a price adjustment for defects in certified cost or pricing data
submitted by the contractor, a prospective subcontractor, or an
actual subcontractor.

(2) In arriving at a price adjustment, the contracting
officer shall consider the time by which the certified cost or
pricing data became reasonably available to the contractor,
and the extent to which the Government relied upon the defec-
tive data.

(3) The clauses referred to in paragraph (b)(1) of this
subsection recognize that the Government’s right to a price
adjustment is not affected by any of the following
circumstances:

(1) The contractor or subcontractor was a sole source
supplier or otherwise was in a superior bargaining position;

(i1) The contracting officer should have known that
the certified cost or pricing data in issue were defective even
though the contractor or subcontractor took no affirmative
action to bring the character of the data to the attention of the
contracting officer;

(iii) The contract was based on an agreement about
the total cost of the contract and there was no agreement about
the cost of each item procured under such contract; or

(iv) Certified cost or pricing data were required;
however, the contractor or subcontractor did not submit a Cer-
tificate of Current Cost or Pricing Data relating to the contract.

(4) Subject to paragraphs (b)(5) and (6) of this subsec-
tion, the contracting officer shall allow an offset for any
understated certified cost or pricing data submitted in support
of price negotiations, up to the amount of the Government’s
claim for overstated pricing data arising out of the same pric-
ing action (e.g., the initial pricing of the same contract or the
pricing of the same change order).

(5) An offset shall be allowed only in an amount sup-
ported by the facts and if the contractor—

(1) Certifies to the contracting officer that, to the best
of the contractor’s knowledge and belief, the contractor is
entitled to the offset in the amount requested; and

(i1) Proves that the certified cost or pricing data were
available before the “as of” date specified on the Certificate
of Current Cost or Pricing Data but were not submitted. Such
offsets need not be in the same cost groupings (e.g., material,
direct labor, or indirect costs).

(6) An offset shall not be allowed if—

(1) The understated data were known by the contrac-
tor to be understated before the “as of” date specified on the
Certificate of Current Cost or Pricing Data; or

(i1)) The Government proves that the facts demon-
strate that the price would not have increased in the amount
to be offset even if the available data had been submitted
before the “as of” date specified on the Certificate of Current
Cost or Pricing Data.

(7)(1) In addition to the price adjustment, the Govern-
ment is entitled to recovery of any overpayment plus interest
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on the overpayments. The Government is also entitled to pen-
alty amounts on certain of these overpayments. Overpayment
occurs only when payment is made for supplies or services
accepted by the Government. Overpayments do not result
from amounts paid for contract financing, as defined in
32.001.

(i1) In calculating the interest amount due, the con-
tracting officer shall—

(A) Determine the defective pricing amounts that
have been overpaid to the contractor;

(B) Consider the date of each overpayment (the
date of overpayment for this interest calculation shall be the
date payment was made for the related completed and
accepted contract items; or for subcontract defective pricing,
the date payment was made to the prime contractor, based on
prime contract progress billings or deliveries, which included
payments for a completed and accepted subcontract item); and

(C) Apply the underpayment interest rate(s) in
effect for each quarter from the time of overpayment to the
time of repayment, utilizing rate(s) prescribed by the Secre-
tary of the Treasury under 26 U.S.C. 6621(a)(2).

(iii) In arriving at the amount due for penalties on
contracts where the submission of defective certified cost or
pricing data was a knowing submission, the contracting
officer shall obtain an amount equal to the amount of over-
payment made. Before taking any contractual actions con-
cerning penalties, the contracting officer shall obtain the
advice of counsel.

(iv) In the demand letter, the contracting officer shall
separately include—

(A) The repayment amount;

(B) The penalty amount (if any);

(C) The interest amount through a specified date;

and
(D) A statement that interest will continue to
accrue until repayment is made.

(c) If, after award, the contracting officer learns or suspects
that the data furnished were not accurate, complete, and cur-
rent, or were not adequately verified by the contractor as of the
time of negotiation, the contracting officer shall request an
audit to evaluate the accuracy, completeness, and currency of
the data. The Government may evaluate the profit-cost rela-
tionships only if the audit reveals that the data certified by the
contractor were defective. The contracting officer shall not
reprice the contract solely because the profit was greater than
forecast or because a contingency specified in the submission
failed to materialize.

(d) For each advisory audit received based on a postaward
review that indicates defective pricing, the contracting officer
shall make a determination as to whether or not the data sub-
mitted were defective and relied upon. Before making such a
determination, the contracting officer should give the contrac-
tor an opportunity to support the accuracy, completeness, and
currency of the data in question. The contracting officer shall
prepare a memorandum documenting both the determination
and any corrective action taken as a result. The contracting

15.4-12

officer shall send one copy of this memorandum to the auditor
and, if the contract has been assigned for administration, one
copy to the administrative contracting officer (ACO). A copy
of the memorandum or other notice of the contracting
officer’s determination shall be provided to the contractor.
When the contracting officer determines that the contractor
submitted defective cost or pricing data, the contracting
officer, in accordance with agency procedures, shall ensure
that information relating to the contracting officer’s final
determination is reported in accordance with 42.1503(h).
Agencies shall ensure updated information that changes a
contracting officer’s prior final determination is reported into
the FAPIIS module of PPIRS in the event of a—

(1) Contracting officer’s decision in accordance with
the Contract Disputes Act;

(2) Board of Contract Appeals decision; or
(3) Court decision.

(e) If both the contractor and subcontractor submitted, and
the contractor certified, or should have certified, cost or pric-
ing data, the Government has the right, under the clauses at
52.215-10, Price Reduction for Defective Certified Cost or
Pricing Data, and 52.215-11, Price Reduction for Defective
Certified Cost or Pricing Data—Modifications, to reduce the
prime contract price if it was significantly increased because
a subcontractor submitted defective data. This right applies
whether these data supported subcontract cost estimates or
supported firm agreements between subcontractor and con-
tractor.

(f) If Government audit discloses defective subcontractor
certified cost or pricing data, the information necessary to
support a reduction in prime contract and subcontract prices
may be available only from the Government. To the extent
necessary to secure a prime contract price reduction, the con-
tracting officer should make this information available to the
prime contractor or appropriate subcontractors, upon request.
If release of the information would compromise Government
security or disclose trade secrets or confidential business
information, the contracting officer shall release it only under
conditions that will protect it from improper disclosure. Infor-
mation made available under this paragraph shall be limited
to that used as the basis for the prime contract price reduction.
In order to afford an opportunity for corrective action, the con-
tracting officer should give the prime contractor reasonable
advance notice before determining to reduce the prime con-
tract price.

(1) When a prime contractor includes defective subcon-
tract data in arriving at the price but later awards the subcon-
tract to a lower priced subcontractor (or does not subcontract
for the work), any adjustment in the prime contract price due
to defective subcontract data is limited to the difference (plus
applicable indirect cost and profit markups) between the sub-
contract price used for pricing the prime contract, and either
the actual subcontract price or the actual cost to the contractor,
if not subcontracted, provided the data on which the actual
subcontract price is based are not themselves defective.



SUBPART 16.5—INDEFINITE-DELIVERY CONTRACTS

16.505

orders in those areas will be awarded on a sole-source basis;
however, each awardee need not be capable of performing
every requirement as well as any other awardee under the con-
tracts. The contracting officer should consider the following
when determining the number of contracts to be awarded:

(1) The scope and complexity of the contract
requirement.

(2) The expected duration and frequency of
task or delivery orders.

(3) The mix of resources a contractor must
have to perform expected task or delivery order requirements.

(4) The ability to maintain competition among
the awardees throughout the contracts’ period of
performance.

(B) The contracting officer must not use the mul-
tiple award approach if—

(1) Only one contractor is capable of providing
performance at the level of quality required because the sup-
plies or services are unique or highly specialized;

(2) Based on the contracting officer’s knowl-
edge of the market, more favorable terms and conditions,
including pricing, will be provided if a single award is made;

(3) The expected cost of administration of
multiple contracts outweighs the expected benefits of making
multiple awards;

(4) The projected task orders are so integrally
related that only a single contractor can reasonably perform
the work;

(5) The total estimated value of the contract is
less than the simplified acquisition threshold; or

(6) Multiple awards would not be in the best
interests of the Government.

(C) The contracting officer must document the
decision whether or not to use multiple awards in the acquisi-
tion plan or contract file. The contracting officer may deter-
mine that a class of acquisitions is not appropriate for multiple
awards (see Subpart 1.7).

(D) (1) No task or delivery order contract in an
amount estimated to exceed $103 million (including all
options) may be awarded to a single source unless the head of
the agency determines in writing that—

(i) The task or delivery orders expected
under the contract are so integrally related that only a single
source can reasonably perform the work;

(i) The contract provides only for firm-
fixed price (see 16.202) task or delivery orders for—

(A) Products for which unit prices are
established in the contract; or

(B) Services for which prices are estab-
lished in the contract for the specific tasks to be performed;

(iii) Only one source is qualified and capa-
ble of performing the work at a reasonable price to the Gov-
ernment; or

(iv) It is necessary in the public interest to
award the contract to a single source due to exceptional cir-
cumstances.

(2) The head of the agency must notify Con-
gress within 30 days after any determination under paragraph
(c)()(ii)(D)(1)(iv) of this section.

(3) The requirement for a determination for a
single-award contract greater than $103 million:

(i) Is in addition to any applicable require-
ments of Subpart 6.3.

(ii) Is not applicable for architect-engineer
services awarded pursuant to Subpart 36.6.

(2) Contracts for advisory and assistance services.
(1) Except as provided in paragraph (c)(2)(ii) of this section,
if an indefinite-quantity contract for advisory and assistance
services exceeds 3 years and $12.5 million, including all
options, the contracting officer must make multiple awards
unless—

(A) The contracting officer or other official des-
ignated by the head of the agency determines in writing, as
part of acquisition planning, that multiple awards are not prac-
ticable. The contracting officer or other official must deter-
mine that only one contractor can reasonably perform the
work because either the scope of work is unique or highly spe-
cialized or the tasks so integrally related;

(B) The contracting officer or other official des-
ignated by the head of the agency determines in writing, after
the evaluation of offers, that only one offeror is capable of pro-
viding the services required at the level of quality required; or

(C) Only one offer is received.

(i1) The requirements of paragraph (c)(2)(i) of this
section do not apply if the contracting officer or other official
designated by the head of the agency determines that the advi-
sory and assistance services are incidental and not a signifi-
cant component of the contract.

16.505 Ordering.

(a) General (1) In general, the contracting officer does not
synopsize orders under indefinite-delivery contracts; except
see 16.505(a)(4) and (11), and 16.505(b)(2)(i1)(D).

(2) Individual orders shall clearly describe all services
to be performed or supplies to be delivered so the full cost or
price for the performance of the work can be established when
the order is placed. Orders shall be within the scope, issued
within the period of performance, and be within the maximum
value of the contract.

(3) Performance-based acquisition methods must be
used to the maximum extent practicable, if the contract or
order is for services (see 37.102(a) and Subpart 37.6).

(4) The following requirements apply when procuring
items peculiar to one manufacturer:

(i) The contracting officer must justify restricting
consideration to an item peculiar to one manufacturer (e.g., a
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particular brand-name, product, or a feature of a product that
is peculiar to one manufacturer). A brand-name item, even if
available on more than one contract, is an item peculiar to one
manufacturer. Brand-name specifications shall not be used
unless the particular brand-name, product, or feature is essen-
tial to the Government’s requirements and market research
indicates other companies’ similar products, or products lack-
ing the particular feature, do not meet, or cannot be modified
to meet, the agency’s needs.

(i) Requirements for use of items peculiar to one
manufacturer shall be justified and approved using the for-
mat(s) and requirements from paragraphs (b)(2)(ii)(A), (B),
and (C) of this section, modified to show the brand-name jus-
tification. A justification is required unless a justification cov-
ering the requirements in the order was previously approved
for the contract in accordance with 6.302-1(c) or unless the
base contract is a single-award contract awarded under full
and open competition. Justifications for the use of brand-
name specifications must be completed and approved at the
time the requirement for a brand-name is determined.

(1i1)(A) For an order in excess of $25,000, the con-
tracting officer shall—

(1) Post the justification and supporting docu-
mentation on the agency website used (if any) to solicit offers
for orders under the contract; or

(2) Provide the justification and supporting
documentation along with the solicitation to all contract
awardees.

(B) The justifications for brand-name acquisi-
tions may apply to the portion of the acquisition requiring the
brand-name item. If the justification is to cover only the por-
tion of the acquisition which is brand-name, then it should so
state; the approval level requirements will then only apply to
that portion.

(C) The requirements in paragraph (a)(4)(iii)(A)
of this section do not apply when disclosure would compro-
mise the national security (e.g., would result in disclosure of
classified information) or create other security risks.

(D) The justification is subject to the screening
requirement in paragraph (b)(2)(ii)(D)(4) of this section.

(5) When acquiring information technology and related
services, consider the use of modular contracting to reduce
program risk (see 39.103(a)).

(6) Orders may be placed by using any medium speci-
fied in the contract.

(7) Orders placed under indefinite-delivery contracts
must contain the following information:

(i) Date of order.

(1) Contract number and order number.

(iii) For supplies and services, contract item number
and description, quantity, and unit price or estimated cost or
fee.

(iv) Delivery or performance schedule.
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(v) Place of delivery or performance (including
consignee).

(vi) Any packaging,
instructions.

(vii) Accounting and appropriation data.

(viii) Method of payment and payment office, if not
specified in the contract (see 32.1110(e)).

(8) Orders placed under a task-order contract or deliv-
ery-order contract awarded by another agency (i.e., a Govern-
mentwide acquisition contract, or multi-agency contract)—

(1) Are not exempt from the development of acquisi-
tion plans (see Subpart 7.1), and an information technology
acquisition strategy (see Part 39);

(i) May not be used to circumvent conditions and
limitations  imposed on the use of funds
(e.g., 31 U.S.C. 1501(a)(1)); and

(ii1) Must comply with all FAR requirements for a
bundled contract when the order meets the definition of “bun-
dled contract” (see 2.101(b)).

(9) In accordance with section 1427(b) of Public Law
108-136, orders placed under multi-agency contracts for ser-
vices that substantially or to a dominant extent specify perfor-
mance of architect-engineer services, as defined in 2.101,
shall—

(1) Be awarded using the procedures at Subpart 36.6;

packing, and shipping

and

(i1) Require the direct supervision of a professional
architect or engineer licensed, registered or certified in the
State, Federal District, or outlying area, in which the services
are to be performed.

(10) (i) No protest under Subpart 33.1 is authorized in
connection with the issuance or proposed issuance of an order
under a task-order contract or delivery-order contract, except
for—

(A) A protest on the grounds that the order
increases the scope, period, or maximum value of the contract;
or

(B) A4 protest of an order valued in excess of $10
million. Protests of orders in excess of $10 million may only
be filed with the Government Accountability Office, in accor-
dance with the procedures at 33.104.

(i1) The authority to protest the placement of an order
under (a)(10)(i)(B) of this section expires on September 30,
2016, for agencies other than DoD, NASA, and the Coast
Guard (41 U.S.C.4103(d) and 41 U.S.C. 4106(f)). The
authority to protest the placement of an order under
(a)(10)(1)(B) of this section does not expire for DoD, NASA,
and the Coast Guard.

(11) Publicize orders funded in whole or in part by the
American Recovery and Reinvestment Act of 2009 (Pub. L.
111-5) as follows:

(1) Notices of proposed orders shall follow the pro-
cedures in 5.704 for posting orders.
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(i1) Award notices for orders shall follow the proce-
dures in 5.705.

(12) When using the Governmentwide commercial pur-
chase card as a method of payment, orders at or below the
micro-purchase threshold are exempt from verification in the
System for Award Management database as to whether the
contractor has a delinquent debt subject to collection under the
Treasury Offset Program (TOP).

(b) Orders under multiple-award contracts—(1) Fair
opportunity.(i) The contracting officer must provide each
awardee a fair opportunity to be considered for each order
exceeding $3,000 issued under multiple delivery-order con-
tracts or multiple task-order contracts, except as provided for
in paragraph (b)(2) of this section.

(i1) The contracting officer may exercise broad dis-
cretion in developing appropriate order placement proce-
dures. The contracting officer should keep submission
requirements to a minimum. Contracting officers may use
streamlined procedures, including oral presentations. If the
order does not exceed the simplified acquisition threshold, the
contracting officer need not contact each of the multiple
awardees under the contract before selecting an order awardee
if the contracting officer has information available to ensure
that each awardee is provided a fair opportunity to be consid-
ered for each order. The competition requirements in Part 6
and the policies in Subpart 15.3 do not apply to the ordering
process. However, the contracting officer must—

(A) Develop placement procedures that will pro-
vide each awardee a fair opportunity to be considered for each
order and that reflect the requirement and other aspects of the
contracting environment;

(B) Not use any method (such as allocation or
designation of any preferred awardee) that would not result in
fair consideration being given to all awardees prior to placing
each order;

(C) Tailor the procedures to each acquisition;

(D) Include the procedures in the solicitation and
the contract; and

(E) Consider price or cost under each order as one
of the factors in the selection decision.

(i) Orders exceeding the simplified acquisition
threshold. (A) Each order exceeding the simplified acquisi-
tion threshold shall be placed on a competitive basis in accor-
dance with paragraph (b)(1)(iii)(B) of this section, unless
supported by a written determination that one of the circum-
stances described at 16.505(b)(2)(i) applies to the order and
the requirement is waived on the basis of a justification that
is prepared in accordance with 16.505(b)(2)(ii)(B);

(B) The contracting officer shall—

(1) Provide a fair notice of the intent to make
a purchase, including a clear description of the supplies to be
delivered or the services to be performed and the basis upon
which the selection will be made to all contractors offering the

required supplies or services under the multiple-award con-
tract; and

(2) Afford all contractors responding to the
notice a fair opportunity to submit an offer and have that offer
fairly considered.

(iv) Orders exceeding $5 million. For task or deliv-
ery orders in excess of $5 million, the requirement to provide
all awardees a fair opportunity to be considered for each order
shall include, at a minimum—

(A) A notice of the task or delivery order that
includes a clear statement of the agency’s requirements;

(B) A reasonable response period;

(C) Disclosure of the significant factors and sub-
factors, including cost or price, that the agency expects to con-
sider in evaluating proposals, and their relative importance;

(D) Where award is made on a best value basis, a
written statement documenting the basis for award and the rel-
ative importance of quality and price or cost factors; and

(E) An opportunity for a postaward debriefing in
accordance with paragraph (b)(6) of this section.

(v) The contracting officer should consider the fol-
lowing when developing the procedures:

(A) (1) Past performance on earlier orders under
the contract, including quality, timeliness and cost control.

(2) Potential impact on other orders placed
with the contractor.

(3) Minimum order requirements.

(4) The amount of time contractors need to
make informed business decisions on whether to respond to
potential orders.

(5) Whether contractors could be encouraged
to respond to potential orders by outreach efforts to promote
exchanges of information, such as—

(i) Seeking comments from two or more
contractors on draft statements of work;

(ii) Using a multiphased approach when
effort required to respond to a potential order may be resource
intensive (e.g., requirements are complex or need continued
development), where all contractors are initially considered
on price considerations (e.g., rough estimates), and other con-
siderations as appropriate (e.g., proposed conceptual
approach, past performance). The contractors most likely to
submit the highest value solutions are then selected for one-
on-one sessions with the Government to increase their under-
standing of the requirements, provide suggestions for refining
requirements, and discuss risk reduction measures.

(B) Formal evaluation plans or scoring of quotes
or offers are not required.

(2) Exceptions to the fair opportunity process.(i) The
contracting officer shall give every awardee a fair opportunity
to be considered for a delivery-order or task-order exceeding
$3,000 unless one of the following statutory exceptions
applies:
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(A) The agency need for the supplies or services
is so urgent that providing a fair opportunity would result in
unacceptable delays.

(B) Only one awardee is capable of providing the
supplies or services required at the level of quality required
because the supplies or services ordered are unique or highly
specialized.

(C) The order must be issued on a sole-source
basis in the interest of economy and efficiency because it is a
logical follow-on to an order already issued under the con-
tract, provided that all awardees were given a fair opportunity
to be considered for the original order.

(D) It is necessary to place an order to satisfy a
minimum guarantee.

(E) For orders exceeding the simplified acquisi-
tion threshold, a statute expressly authorizes or requires that
the purchase be made from a specified source.

(F) In accordance with section 1331 of Public
Law 111-240 (15 U.S.C. 644(xr)), contracting officers may, at
their discretion, set aside orders for any of the small business
concerns identified in 19.000(a)(3). When setting aside
orders for small business concerns, the specific small business
program eligibility requirements identified in part 19 apply.

(i1) The justification for an exception to fair oppor-
tunity shall be in writing as specified in paragraphs
(b)(2)(i1)(A) or (B) of this section. No justification is needed
for the exception described in paragraph (b)(2)(i)(F) of this
section.

(A) Orders exceeding $3,000, but not exceeding
the simplified acquisition threshold. The contracting officer
shall document the basis for using an exception to the fair
opportunity process. If the contracting officer uses the logical
follow-on exception, the rationale shall describe why the rela-
tionship between the initial order and the follow-on is logical
(e.g., in terms of scope, period of performance, or value).

(B) Orders exceeding the simplified acquisition
threshold. As a minimum, each justification shall include the
following information and be approved in accordance with
paragraph (b)(2)(i1)(C) of this section:

(1) ldentification of the agency and the con-
tracting activity, and specific identification of the document
as a “Justification for an Exception to Fair Opportunity.”

(2) Nature and/or description of the action
being approved.

(3) A description of the supplies or services
required to meet the agency’s needs (including the estimated
value).

(4) Identification of the exception to fair
opportunity (see 16.505(b)(2)) and the supporting rationale,
including a demonstration that the proposed contractor’s
unique qualifications or the nature of the acquisition requires
use of the exception cited. If the contracting officer uses the
logical follow-on exception, the rationale shall describe why
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the relationship between the initial order and the follow-on is
logical (e.g., in terms of scope, period of performance, or
value).

(5) A determination by the contracting officer
that the anticipated cost to the Government will be fair and
reasonable.

(6) Any other facts supporting the justifica-
tion.

(7) A statement of the actions, if any, the
agency may take to remove or overcome any barriers that led
to the exception to fair opportunity before any subsequent
acquisition for the supplies or services is made.

(8) The contracting officer’s certification that
the justification is accurate and complete to the best of the
contracting officer’s knowledge and belief.

(9) Evidence that any supporting data that is
the responsibility of technical or requirements personnel (e.g.,
verifying the Government’s minimum needs or requirements
or other rationale for an exception to fair opportunity) and
which form a basis for the justification have been certified as
complete and accurate by the technical or requirements per-
sonnel.

(10) A written determination by the approving
official that one of the circumstances in (b)(2)(i)(A) through
(E) of this section applies to the order.

(C) Approval.(1) For proposed orders exceeding
the simplified acquisition threshold, but not exceeding
$650,000, the ordering activity contracting officer’s certifica-
tion that the justification is accurate and complete to the best
of the ordering activity contracting officer’s knowledge and
belief will serve as approval, unless a higher approval level is
established in accordance with agency procedures.

(2) For a proposed order exceeding $650,000,
but not exceeding $12.5 million, the justification must be
approved by the competition advocate of the activity placing
the order, or by an official named in paragraph (b)(2)(i1)(C)(3)
or (4) of this section. This authority is not delegable.

(3) For a proposed order exceeding $12.5 mil-
lion, but not exceeding $62.5 million (or, for DoD, NASA,
and the Coast Guard, not exceeding $85.5 million), the justi-
fication must be approved by—

(i) The head of the procuring activity plac-
ing the order;
(ii) A designee who—
(4) If a member of the armed forces, is a
general or flag officer;
(B) If a civilian, is serving in a position in
a grade above GS-15 under the General Schedule (or in a com-
parable or higher position under another schedule); or
(iii) An official named in paragraph
(b)(2)(11)(C)(4) of this section.

(4) For a proposed order exceeding $62.5 mil-

lion (or, for DoD, NASA, and the Coast Guard, over $85.5
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Subpart 17.2—Options

17.200 Scope of subpart.

This subpart prescribes policies and procedures for the use
of option solicitation provisions and contract clauses. Except
as provided in agency regulations, this subpart does not apply
to contracts for (a) services involving the construction, alter-
ation, or repair (including dredging, excavating, and painting)
of buildings, bridges, roads, or other kinds of real property;
(b) architect-engineer services; and (c) research and develop-
ment services. However, it does not preclude the use of
options in those contracts.

17.201 [Reserved]

17.202 Use of options.

(a) Subject to the limitations of paragraphs (b) and (c) of
this section, for both sealed bidding and contracting by nego-
tiation, the contracting officer may include options in con-
tracts when it is in the Government’s interest. When using
sealed bidding, the contracting officer shall make a written
determination that there is a reasonable likelihood that the
options will be exercised before including the provision at
52.217-5, Evaluation of Options, in the solicitation. (See
17.207(f) with regard to the exercise of options.)

(b) Inclusion of an option is normally not in the Govern-
ment’s interest when, in the judgment of the contracting
officer—

(1) The foreseeable requirements involve—

(i) Minimum economic quantities (i.e., quantities
large enough to permit the recovery of startup costs and the
production of the required supplies at a reasonable price); and

(i1) Delivery requirements far enough into the future
to permit competitive acquisition, production, and delivery.

(2) An indefinite quantity or requirements contract
would be more appropriate than a contract with options. How-
ever, this does not preclude the use of an indefinite quantity
contract or requirements contract with options.

(c) The contracting officer shall not employ options if—

(1) The contractor will incur undue risks; e.g., the price
or availability of necessary materials or labor is not reason-
ably foreseeable;

(2) Market prices for the supplies or services involved
are likely to change substantially; or

(3) The option represents known firm requirements for
which funds are available unless—

(1) The basic quantity is a learning or testing quan-
tity; and

(i1) Competition for the option is impracticable once
the initial contract is awarded.

(d) In recognition of—

(1) The Government’s need in certain service contracts
for continuity of operations; and

(2) The potential cost of disrupted support, options may
be included in service contracts if there is an anticipated need
for a similar service beyond the first contract period.

17.203 Solicitations.

(a) Solicitations shall include appropriate option provi-
sions and clauses when resulting contracts will provide for the
exercise of options (see 17.208).

(b) Solicitations containing option provisions shall state
the basis of evaluation, either exclusive or inclusive of the
option and, when appropriate, shall inform offerors that it is
anticipated that the Government may exercise the option at
time of award.

(c) Solicitations normally should allow option quantities to
be offered without limitation as to price, and there shall be no
limitation as to price if the option quantity is to be considered
in the evaluation for award (see 17.206).

(d) Solicitations that allow the offer of options at unit
prices which differ from the unit prices for the basic require-
ment shall state that offerors may offer varying prices for
options, depending on the quantities actually ordered and the
dates when ordered.

(e) If it is anticipated that the Government may exercise an
option at the time of award and if the condition specified in
paragraph (d) of this section applies, solicitations shall spec-
ify the price at which the Government will evaluate the option
(highest option price offered or option price for specified
requirements).

(f) Solicitations may, in unusual circumstances, require
that options be offered at prices no higher than those for the
initial requirement; e.g., when—

(1) The option cannot be evaluated under 17.206; or;
(2) Future competition for the option is impracticable.

(g) Solicitations that require the offering of an option at

prices no higher than those for the initial requirement shall—

(1) Specify that the Government will accept an offer
containing an option price higher than the base price only if
the acceptance does not prejudice any other offeror; and

(2) Limit option quantities for additional supplies to not
more than 50 percent of the initial quantity of the same con-
tract line item. In unusual circumstances, an authorized person
at a level above the contracting officer may approve a greater
percentage of quantity.

(h) Include the value of options in determining if the acqui-
sition will exceed the World Trade Organization Government
Procurement Agreement or Free Trade Agreement thresholds.

17.204 Contracts.

(a) The contract shall specify limits on the purchase of
additional supplies or services, or the overall duration of the
term of the contract, including any extension.

(b) The contract shall state the period within which the
option may be exercised.
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(¢) The period shall be set so as to provide the contractor
adequate lead time to ensure continuous production.

(d) The period may extend beyond the contract completion
date for service contracts. This is necessary for situations
when exercise of the option would result in the obligation of
funds that are not available in the fiscal year in which the con-
tract would otherwise be completed.

(e) Unless otherwise approved in accordance with agency
procedures, the total of the basic and option periods shall not
exceed 5 years in the case of services, and the total of the basic
and option quantities shall not exceed the requirement for
5 years in the case of supplies. These limitations do not apply
to information technology contracts. However, statutes appli-
cable to various classes of contracts, for example, the Service
Contract Act (see 22.1002-1), may place additional restric-
tions on the length of contracts.

(f) Contracts may express options for increased quantities
of supplies or services in terms of—
(1) Percentage of specific line items,
(2) Increase in specific line items; or
(3) Additional numbered line items identified as the
option.
(g) Contracts may express extensions of the term of the

contract as an amended completion date or as additional time
for performance; e.g., days, weeks, or months.

17.205 Documentation.

(a) The contracting officer shall justify in writing the quan-
tities or the term under option, the notification period for exer-
cising the option, and any limitation on option price under
17.203(g); and shall include the justification document in the
contract file.

(b) Any justifications and approvals and any determination
and findings required by Part 6 shall specify both the basic
requirement and the increase permitted by the option.

17.206 Evaluation.

(a) In awarding the basic contract, the contracting officer
shall, except as provided in paragraph (b) of this section, eval-
uate offers for any option quantities or periods contained in a
solicitation when it has been determined prior to soliciting
offers that the Government is likely to exercise the options.
(See 17.208.)

(b) The contracting officer need not evaluate offers for any
option quantities when it is determined that evaluation would
not be in the best interests of the Government and this deter-
mination is approved at a level above the contracting officer.
An example of a circumstance that may support a determina-
tion not to evaluate offers for option quantities is when there
is a reasonable certainty that funds will be unavailable to per-
mit exercise of the option.

17.2-2

17.207 Exercise of options.

(a) When exercising an option, the contracting officer shall
provide written notice to the contractor within the time period
specified in the contract.

(b) When the contract provides for economic price adjust-
ment and the contractor requests a revision of the price, the
contracting officer shall determine the effect of the adjustment
on prices under the option before the option is exercised.

(c) The contracting officer may exercise options only after
determining that—

(1) Funds are available;

(2) The requirement covered by the option fulfills an
existing Government need;

(3) The exercise of the option is the most advantageous
method of fulfilling the Government’s need, price and other
factors (see paragraphs (d) and (e) of this section) considered;

(4) The option was synopsized in accordance with
Part 5 unless exempted by 5.202(a)(11) or other appropriate
exemptions in 5.202;

(5) The contractor is not listed in the System for Award
Management Exclusions (see FAR 9.405-1);

(6) The contractor’s past performance evaluations on
other contract actions have been considered; and

(7) The contractor’s performance on this contract has
been acceptable, e.g., received satisfactory ratings.

(d) The contracting officer, after considering price and
other factors, shall make the determination on the basis of one
of the following:

(1) A new solicitation fails to produce a better price or
a more advantageous offer than that offered by the option. If
it is anticipated that the best price available is the option price
or that this is the more advantageous offer, the contracting
officer should not use this method of testing the market.

(2) An informal analysis of prices or an examination of
the market indicates that the option price is better than prices
available in the market or that the option is the more advanta-
geous offer.

(3) The time between the award of the contract contain-
ing the option and the exercise of the option is so short that it
indicates the option price is the lowest price obtainable or the
more advantageous offer. The contracting officer shall take
into consideration such factors as market stability and com-
parison of the time since award with the usual duration of con-
tracts for such supplies or services.

(e) The determination of other factors under paragraph
(¢)(3) of this section—

(1) Should take into account the Government’s need for
continuity of operations and potential costs of disrupting oper-
ations; and

(2) May consider the effect on small business.

(f) Before exercising an option, the contracting officer
shall make a written determination for the contract file that
exercise is in accordance with the terms of the option, the
requirements of this section, and Part 6. To satisfy require-
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ments of Part 6 regarding full and open competition, the
option must have been evaluated as part of the initial compe-
tition and be exercisable at an amount specified in or reason-
ably determinable from the terms of the basic contract, e.g.—
(1) A specific dollar amount;
(2) An amount to be determined by applying provisions
(or a formula) provided in the basic contract, but not including
renegotiation of the price for work in a fixed-price type
contract;
(3) In the case of a cost-type contract, if—
(1) The option contains a fixed or maximum fee; or
(i1) The fixed or maximum fee amount is determin-
able by applying a formula contained in the basic contract (but
see 16.102(c));
(4) A specific price that is subject to an economic price
adjustment provision; or
(5) A specific price that is subject to change as the result
of changes to prevailing labor rates provided by the Secretary
of Labor.
(g) The contract modification or other written document
which notifies the contractor of the exercise of the option shall
cite the option clause as authority.

17.208 Solicitation provisions and contract clauses.

(a) Insert a provision substantially the same as the provi-
sion at 52.217-3, Evaluation Exclusive of Options, in solici-
tations when the solicitation includes an option clause and
does not include one of the provisions prescribed in
paragraph (b) or (c) of this section.

(b) Insert a provision substantially the same as the provi-
sion at 52.217-4, Evaluation of Options Exercised at Time of
Contract Award, in solicitations when the solicitation
includes an option clause, the contracting officer has deter-
mined that there is a reasonable likelihood that the option will
be exercised, and the option may be exercised at the time of
contract award.

(c) Insert a provision substantially the same as the provi-
sion at 52.217-5, Evaluation of Options, in solicitations
when—

(1) The solicitation contains an option clause;

(2) An option is not to be exercised at the time of con-
tract award;

(3) A firm-fixed-price contract, a fixed-price contract
with economic price adjustment, or other type of contract
approved under agency procedures is contemplated; and

(4) The contracting officer has determined that there is
a reasonable likelihood that the option will be exercised. For
sealed bids, the determination shall be in writing.

(d) Insert a clause substantially the same as the clause at
52.217-6, Option for Increased Quantity, in solicitations and
contracts, other than those for services, when the inclusion of
an option is appropriate (see 17.200 and 17.202) and the
option quantity is expressed as a percentage of the basic con-
tract quantity or as an additional quantity of a specific line
item.

(e) Insert a clause substantially the same as the clause at
52.217-7, Option for Increased Quantity—Separately Priced
Line Item, in solicitations and contracts, other than those for
services, when the inclusion of an option is appropriate (see
17.200 and 17.202) and the option quantity is identified as a
separately priced line item having the same nomenclature as
a corresponding basic contract line item.

() Insert a clause substantially the same as the clause at
52.217-8, Option to Extend Services, in solicitations and con-
tracts for services when the inclusion of an option is appropri-
ate. (See 17.200, 17.202, and 37.111.)

(g) Insert a clause substantially the same as the clause at
52.217-9, Option to Extend the Term of the Contract, in solic-
itations and contracts when the inclusion of an option is appro-
priate (see 17.200 and 17.202) and it is necessary to include
in the contract any or all of the following:

(1) A requirement that the Government must give the
contractor a preliminary written notice of its intent to extend
the contract.

(2) A statement that an extension of the contract
includes an extension of the option.

(3) A specified limitation on the total duration of the
contract.

(FAC 2005-69) 17.2-3
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(1) A World Trade Organization Government Procure-
ment Agreement country (Armenia, Aruba, Austria, Belgium,
Bulgaria, Canada, Cyprus, Czech Republic, Denmark, Esto-
nia, Finland, France, Germany, Greece, Hong Kong, Hun-
gary, Iceland, Ireland, Israel, Italy, Japan, Korea (Republic
of), Latvia, Liechtenstein, Lithuania, Luxembourg, Malta,
Netherlands, Norway, Poland, Portugal, Romania, Singapore,
Slovak Republic, Slovenia, Spain, Sweden, Switzerland, Tai-
wan (known in the World Trade Organization as “the Separate
Customs Territory of Taiwan, Penghu, Kinmen and Matsu”
(Chinese Taipei)) or United Kingdom);

(2) A Free Trade Agreement country (Australia, Bahr-
ain, Canada, Chile, Colombia, Costa Rica, Dominican Repub-
lic, El Salvador, Guatemala, Honduras, Korea (Republic of),
Mexico, Morocco, Nicaragua, Oman, Panama, Peru, or Sin-
gapore);

(3) A least developed country (Afghanistan, Angola,
Bangladesh, Benin, Bhutan, Burkina Faso, Burundi, Cambo-
dia, Central African Republic, Chad, Comoros, Democratic
Republic of Congo, Djibouti, Equatorial Guinea, Eritrea,
Ethiopia, Gambia, Guinea, Guinea-Bissau, Haiti, Kiribati,
Laos, Lesotho, Liberia, Madagascar, Malawi, Mali, Maurita-
nia, Mozambique, Nepal, Niger, Rwanda, Samoa, Sao Tome
and Principe, Senegal, Sierra Leone, Solomon Islands, Soma-
lia, South Sudan, Tanzania, Timor-Leste, Togo, Tuvalu,
Uganda, Vanuatu, Yemen, or Zambia); or

(4) A Caribbean Basin country (Antigua and Barbuda,
Aruba, Bahamas, Barbados, Belize, Bonaire, British Virgin
Islands, Curacao, Dominica, Grenada, Guyana, Haiti,
Jamaica, Montserrat, Saba, St. Kitts and Nevis, St. Lucia, St.
Vincent and the Grenadines, Sint Eustatius, Sint Maarten, or
Trinidad and Tobago).

“Designated country end product” means a WTO GPA
country end product, an FTA country end product, a least
developed country end product, or a Caribbean Basin country
end product.

“Domestic construction material” means—

(1)(1) An unmanufactured construction material mined
or produced in the United States;

(i) A construction material manufactured in the
United States, if—

(A) The cost of the components mined, produced,
or manufactured in the United States exceeds 50 percent of the
cost of all its components. Components of foreign origin of
the same class or kind for which nonavailability determina-
tions have been made are treated as domestic; or

(B) The construction material is a COTS item;

(2) Except that for use in subpart 25.6, see the definition
in 25.601.

“Domestic end product” means—

(1) An unmanufactured end product mined or produced
in the United States;

(2) An end product manufactured in the United States,
if—

(i) The cost of its components mined, produced, or
manufactured in the United States exceeds 50 percent of the
cost of all its components. Components of foreign origin of
the same class or kind as those that the agency determines are
not mined, produced, or manufactured in sufficient and rea-
sonably available commercial quantities of a satisfactory
quality are treated as domestic. Scrap generated, collected,
and prepared for processing in the United States is considered
domestic; or

(i1) The end product is a COTS item.

“Domestic offer” means an offer of a domestic end prod-
uct. When the solicitation specifies that award will be made
on a group of line items, a domestic offer means an offer
where the proposed price of the domestic end products
exceeds 50 percent of the total proposed price of the group.

“Eligible offer” means an offer of an eligible product.
When the solicitation specifies that award will be made on a
group of line items, an eligible offer means a foreign offer
where the combined proposed price of the eligible products
and the domestic end products exceeds 50 percent of the total
proposed price of the group.

“Eligible product” means a foreign end product, construc-
tion material, or service that, due to applicability of a trade
agreement to a particular acquisition, is not subject to discrim-
inatory treatment.

“End product” means those articles, materials, and sup-
plies to be acquired for public use.

“Foreign construction material” means a construction
material other than a domestic construction material.

“Foreign contractor” means a contractor or subcontractor
organized or existing under the laws of a country other than
the United States.

“Foreign end product” means an end product other than a
domestic end product.

“Foreign offer” means any offer other than a domestic
offer.

“Free Trade Agreement country” means Australia, Bahr-
ain, Canada, Chile, Colombia, Costa Rica, Dominican Repub-
lic, El Salvador, Guatemala, Honduras, Korea (Republic of),
Mexico, Morocco, Nicaragua, Oman, Panama, Peru, or Sin-
gapore.

“Free Trade Agreement country end product” means an
article that—

(1) Is wholly the growth, product, or manufacture of a
Free Trade Agreement (FTA) country; or

(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
transformed in an FTA country into a new and different article
of commerce with a name, character, or use distinct from that
of the article or articles from which it was transformed. The
term refers to a product offered for purchase under a supply
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contract, but for purposes of calculating the value of the end
product, includes services (except transportation services)
incidental to the article, provided that the value of those inci-
dental services does not exceed that of the article itself.

“Israeli end product” means an article that—

(1) Is wholly the growth, product, or manufacture of
Israel; or

(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
transformed in Israel into a new and different article of com-
merce with a name, character, or use distinct from that of the
article or articles from which it was transformed.

“Least developed country” means any of the following
countries: Afghanistan, Angola, Bangladesh, Benin, Bhutan,
Burkina Faso, Burundi, Cambodia, Central African Republic,
Chad, Comoros, Democratic Republic of Congo, Djibouti,
Equatorial Guinea, Eritrea, Ethiopia, Gambia, Guinea,
Guinea-Bissau, Haiti, Kiribati, Laos, Lesotho, Liberia, Mada-
gascar, Malawi, Mali, Mauritania, Mozambique, Nepal,
Niger, Rwanda, Samoa, Sao Tome and Principe, Senegal,
Sierra Leone, Solomon Islands, Somalia, South Sudan, Tan-
zania, Timor-Leste, Togo, Tuvalu, Uganda, Vanuatu, Yemen,
or Zambia.

“Least developed country end product” means an article
that—

(1) Is wholly the growth, product, or manufacture of a
least developed country; or

(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
transformed in a least developed country into a new and dif-
ferent article of commerce with a name, character, or use dis-
tinct from that of the article or articles from which it was
transformed. The term refers to a product offered for purchase
under a supply contract, but for purposes of calculating the
value of the end product, includes services (except transpor-
tation services) incidental to the article, provided that the
value of those incidental services does not exceed that of the
article itself.

“Noneligible offer” means an offer of a noneligible
product.

“Noneligible product” means a foreign end product that is
not an eligible product.

“United States” means the 50 States, the District of Colum-
bia, and outlying areas.

“U.S.-made end product” means an article that is mined,
produced, or manufactured in the United States or that is sub-
stantially transformed in the United States into a new and dif-
ferent article of commerce with a name, character, or use
distinct from that of the article or articles from which it was
transformed.

“World Trade Organization Government Procurement
Agreement (WTO GPA) country” means any of the following
countries: Armenia, Aruba, Austria, Belgium, Bulgaria, Can-
ada, Cyprus, Czech Republic, Denmark, Estonia, Finland,
France, Germany, Greece, Hong Kong, Hungary, Iceland, Ire-
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land, Israel, Italy, Japan, Korea (Republic of), Latvia, Liecht-
enstein, Lithuania, Luxembourg, Malta, Netherlands,
Norway, Poland, Portugal, Romania, Singapore, Slovak
Republic, Slovenia, Spain, Sweden, Switzerland, Taiwan, or
United Kingdom.
“WTO GPA country end product” means an article that—

(1) Is wholly the growth, product, or manufacture of a
WTO GPA country; or

(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
transformed in a WTO GPA country into a new and different
article of commerce with a name, character, or use distinct
from that of the article or articles from which it was trans-
formed. The term refers to a product offered for purchase
under a supply contract, but for purposes of calculating the
value of the end product includes services (except transporta-
tion services) incidental to the article, provided that the value
of those incidental services does not exceed that of the article
itself.

Subpart 25.1—Buy American Act—Supplies

25.100 Scope of subpart.
(a) This subpart implements—
(1) The Buy American Act (41 U.S.C. 10a - 10d);
(2) Executive Order 10582, December 17, 1954; and
(3) Waiver of the component test of the Buy American
Act for acquisitions of commercially available off-the-shelf
(COTYS) items in accordance with 41 U.S.C 431.

(b) It applies to supplies acquired for use in the United
States, including supplies acquired under contracts set aside
for small business concerns, if—

(1) The supply contract exceeds the micro-purchase
threshold; or

(2) The supply portion of a contract for services that
involves the furnishing of supplies (e.g., lease) exceeds the
micro-purchase threshold.

25.101 General.

(a) The Buy American Act restricts the purchase of sup-
plies that are not domestic end products. For manufactured
end products, the Buy American Act uses a two-part test to
define a domestic end product.

(1) The article must be manufactured in the United
States; and

(2) The cost of domestic components must exceed 50
percent of the cost of all the components. In accordance with
41 U.S.C. 431, this component test of the Buy American Act
has been waived for acquisitions of COTS items (see
12.505(a)).

(b) The Buy American Act applies to small business set-
asides. A manufactured product of a small business concern
is a U.S.-made end product, but is not a domestic end product
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Subpart 42.15—Contractor Performance
Information

42.1500 Scope of subpart.

This subpart provides policies and establishes responsibil-
ities for recording and maintaining contractor performance
information. This subpart does not apply to procedures used
by agencies in determining fees under award or incentive fee
contracts. See subpart 16.4. However, the fee amount paid
to contractors should be reflective of the contractor’s perfor-
mance and the past performance evaluation should closely
parallel and be consistent with the fee determinations.

42.1501 General.

(a) Past performance information (including the ratings
and supporting narratives) is relevant information, for future
source selection purposes, regarding a contractor’s actions
under previously awarded contracts or orders. It includes, for
example, the contractor’s record of—

(1) Conforming to requirements and to standards of
good workmanship;

(2) Forecasting and controlling costs;

(3) Adherence to schedules, including the administra-
tive aspects of performance;

(4) Reasonable and cooperative behavior and commit-
ment to customer satisfaction;

(5) Reporting into databases (see subparts 4.14 and
4.15, and reporting requirements in the solicitation provisions
and clauses referenced in 9.104-7);

(6) Integrity and business ethics; and

(7) Business-like concern for the interest of the cus-
tomer.

(b) Agencies shall monitor their compliance with the past
performance evaluation requirements (see 42.1502), and use
the Contractor Performance Assessment Reporting System
(CPARS) and Past Performance Information Retrieval Sys-
tem (PPIRS) metric tools to measure the quality and timely
reporting of past performance information.

42.1502 Policy.

(a) General. Past performance evaluations shall be pre-
pared at least annually and at the time the work under a con-
tract or order is completed. Past performance evaluations are
required for contracts and orders for supplies, services,
research and development, and contingency operations,
including contracts and orders performed inside and outside
the United States, with the exception of architect-engineer and
construction contracts or orders, which will still be reported
into the Architect-Engineer Contract Administration Support
System (ACASS) and Construction Contractor Appraisal
Support System (CCASS) databases of CPARS. These eval-
uations are generally for the entity, division, or unit that per-
formed the contract or order. Past performance information

shall be entered into CPARS, the Governmentwide evaluation
reporting tool for all past performance reports on contracts
and orders. Instructions for submitting evaluations into
CPARS are available at http://www.cpars.gov/.

(b) Contracts. Except as provided in paragraphs (e), (f),
and (h) of this section, agencies shall prepare evaluations of
contractor performance for each contract (as defined in FAR
part 2) that exceeds the simplified acquisition threshold and
for each order that exceeds the simplified acquisition thresh-
old. Agencies are required to prepare an evaluation if a mod-
ification to the contract causes the dollar amount to exceed the
simplified acquisition threshold.

(¢) Orders under multiple-agency contracts. Agencies
shall prepare an evaluation of contractor performance for each
order that exceeds the simplified acquisition threshold that is
placed under a Federal Supply Schedule contract or placed
under a task-order contract or a delivery-order contract
awarded by another agency (i.e., Governmentwide acquisi-
tion contract or multi-agency contract). Agencies placing
orders under their own multiple-agency contract shall also
prepare evaluations for their own orders. This evaluation
shall not consider the requirements under paragraph (g) of this
section. Agencies are required to prepare an evaluation if a
modification to the order causes the dollar amount to exceed
the simplified acquisition threshold.

(d) Orders under single-agency contracts. For single-
agency task-order and delivery-order contracts, the contract-
ing officer may require performance evaluations for each
order in excess of the simplified acquisition threshold when
such evaluations would produce more useful past perfor-
mance information for source selection officials than that con-
tained in the overall contract evaluation (e.g., when the scope
of the basic contract is very broad and the nature of individual
orders could be significantly different). This evaluation need
not consider the requirements under paragraph (g) of this sec-
tion unless the contracting officer deems it appropriate.

(e) Past performance evaluations shall be prepared for each
construction contract of $650,000 or more, and for each con-
struction contract terminated for default regardless of contract
value. Past performance evaluations may also be prepared for
construction contracts below $650,000.

(f) Past performance evaluations shall be prepared for each
architect-engineer services contract of $30,000 or more, and
for each architect-engineer services contract that is terminated
for default regardless of contract value. Past performance
evaluations may also be prepared for architect-engineer ser-
vices contracts below $30,000.

(g) Past performance evaluations shall include an assess-
ment of contractor performance against, and efforts to
achieve, the goals identified in the small business subcontract-
ing plan when the contract includes the clause at 52.219-9,
Small Business Subcontracting Plan.
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(h) Agencies shall not evaluate performance for contracts
awarded under Subpart 8.7.

(i) Agencies shall promptly report other contractor infor-
mation in accordance with 42.1503(h).

42.1503 Procedures.

(a)(1) Agencies shall assign responsibility and manage-
ment accountability for the completeness of past performance
submissions. Agency procedures for the past performance
evaluation system shall—

(1) Generally provide for input to the evaluations
from the technical office, contracting office, program man-
agement office and, where appropriate, quality assurance and
end users of the product or service;

(i1) Identify and assign past performance evaluation
roles and responsibilities to those individuals responsible for
preparing and reviewing interim evaluations, if prepared, and
final evaluations (e.g., contracting officers, contracting
officer representatives, project managers, and program man-
agers). Those individuals identified may obtain information
for the evaluation of performance from the program office,
administrative contracting office, audit office, end users of the
product or service, and any other technical or business advi-
sor, as appropriate; and

(ii1) Address management controls and appropriate
management reviews of past performance evaluations, to
include accountability for documenting past performance on
PPIRS.

(2) If agency procedures do not specify the individuals
responsible for past performance evaluation duties, the con-
tracting officer is responsible for this function.

(3) Interim evaluations may be prepared as required, in
accordance with agency procedures.

(b)(1) The evaluation should include a clear, non-technical
description of the principal purpose of the contract or order.
The evaluation should reflect how the contractor performed.
The evaluation should include clear relevant information that
accurately depicts the contractor’s performance, and be based
on objective facts supported by program and contract or order
performance data. The evaluations should be tailored to the
contract type, size, content, and complexity of the contractual
requirements.

(2) Evaluation factors for each assessment shall include,
at a minimum, the following:

(1) Technical (quality of product or service).

(i1) Cost control (not applicable for firm-fixed-price
or fixed-price with economic price adjustment arrangements).

(ii1) Schedule/timeliness.

(iv) Management or business relations.

(v) Small business subcontracting (as applicable, see
Table 42-2).

(vi) Other (as applicable) (e.g., late or nonpayment to
subcontractors, trafficking violations, tax delinquency, failure

42.15-2

to report in accordance with contract terms and conditions,
defective cost or pricing data, terminations, suspension and
debarments).

(3) Evaluation factors may include subfactors.

(4) Each factor and subfactor used shall be evaluated
and a supporting narrative provided. Each evaluation factor,
as listed in paragraph (b)(2) of this section, shall be rated in
accordance with a five scale rating system (i.e., exceptional,
very good, satisfactory, marginal, and unsatisfactory). The
ratings and narratives must reflect the definitions in the tables
42-1 or 42-2 of this section.

(c)(1) When the contract provides for incentive fees, the
incentive-fee contract performance evaluation shall be
entered into CPARS.

(2) When the contract provides for award fee, the award
fee-contract performance adjectival rating as described in
16.401(e)(3) shall be entered into CPARS.

(d) Agency evaluations of contractor performance, includ-
ing both negative and positive evaluations, prepared under
this subpart shall be provided to the contractor as soon as prac-
ticable after completion of the evaluation. The contractor will
receive a CPARS-system generated notification when an
evaluation is ready for comment. Contractors shall be given
a minimum of 30 days to submit comments, rebutting state-
ments, or additional information. Agencies shall provide for
review at a level above the contracting officer to consider dis-
agreements between the parties regarding the evaluation. The
ultimate conclusion on the performance evaluation is a deci-
sion of the contracting agency. Copies of the evaluation, con-
tractor response, and review comments, if any, shall be
retained as part of the evaluation. These evaluations may be
used to support future award decisions, and should therefore
be marked “Source Selection Information”. Evaluation of
Federal Prison Industries (FPI) performance may be used to
support a waiver request (see 8.604) when FPI is a mandatory
source in accordance with subpart 8.6. The completed eval-
uation shall not be released to other than Government person-
nel and the contractor whose performance is being evaluated
during the period the information may be used to provide
source selection information. Disclosure of such information
could cause harm both to the commercial interest of the Gov-
ernment and to the competitive position of the contractor
being evaluated as well as impede the efficiency of Govern-
ment operations. Evaluations used in determining award or
incentive fee payments may also be used to satisfy the require-
ments of this subpart. A copy of the annual or final past per-
formance evaluation shall be provided to the contractor as
soon as it is finalized.

(e) Agencies shall require frequent evaluation (e.g.,
monthly, quarterly) of agency compliance with the reporting
requirements in 42.1502, so agencies can readily identify
delinquent past performance reports and monitor their reports
for quality control.
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(f) Agencies shall prepare and submit all past performance
evaluations electronically in the CPARS at hup./
www.cpars.gov/. These evaluations are automatically trans-
mitted to PPIRS at http.//www.ppirs.gov. Past performance
evaluations for classified contracts and special access pro-
grams shall not be reported in CPARS, but will be reported as
stated in this subpart and in accordance with agency proce-
dures. Agencies shall ensure that appropriate management
and technical controls are in place to ensure that only autho-
rized personnel have access to the data and the information
safeguarded in accordance with 42.1503(d).

(g) Agencies shall use the past performance information in
PPIRS that is within three years (six for construction and
architect-engineer contracts) of the completion of perfor-
mance of the evaluated contract or order, and information
contained in the Federal Awardee Performance and Integrity
Information System (FAPIIS), e.g., terminations for default or
cause.

(h) Other contractor performance information. (1) Agen-
cies shall ensure information is accurately reported in the Fed-

eral Awardee Performance and Integrity Information System
(FAPIIS) module of CPARS within 3 calendar days after a
contracting officer—

(1) Issues a final determination that a contractor has
submitted defective cost or pricing data;

(i1) Makes a subsequent change to the final determi-
nation concerning defective cost or pricing data pursuant to
15.407-1(d);

(ii1) Issues a final termination for cause or default
notice; or

(iv) Makes a subsequent withdrawal or a conversion
of a termination for default to a termination for convenience.

(2) Agencies shall establish CPARS focal points who
will register users to report data into the FAPIIS module of
CPARS (available at htp.//www.cpars.gov/, then select
FAPIIS).

(3) With regard to information that may be covered by
a disclosure exemption under the Freedom of Information
Act, the contracting officer shall follow the procedures at
9.105-2(b)(2)(iv).

TABLE 42-1—EVALUATION RATING DEFINITIONS.

Rating

Definition

Note

(a) Exceptional

Performance meets contractual requirements and

exceeds many to the Government’s benefit. The

contractual performance of the element or sub-cle-
ment being evaluated was accomplished with few
minor problems for which corrective actions taken
by the contractor were highly effective.

To justity an Exceptional rating, identify multiple
significant events and state how they were of ben-
efit to the Government. A singular benefit, how-
ever, could be of such magnitude that it alone
constitutes an Exceptional rating. Also, there
should have been NO significant weaknesses iden-
tified.

(b) Very Good

Performance meets contractual requirements and
exceeds some to the Government’s benefit. The
contractual performance of the element or sub-cle-
ment being evaluated was accomplished with
some minor problems for which corrective actions
taken by the contractor were effective.

To justify a Very Good rating, identify a signifi-
cant event and state how it was a benefit to the
Government. There should have been no signifi-
cant weaknesses identified.

(c) Satisfactory

Performance meets contractual requirements. The
contractual performance of the element or sub-cle-
ment contains some minor problems for which
corrective actions taken by the contractor appear
or were satisfactory.

To justify a Satisfactory rating, there should have
been only minor problems, or major problems the
contractor recovered from without impact to the
contract/order. There should have been NO sig-
nificant weaknesses identified. A fundamental
principle of assigning ratings is that contractors
will not be evaluated with a rating lower than Sat-
isfactory solely for not performing beyond the
requirements of the contract/order.

(d) Marginal

Performance does not meet some contractual
requirements. The contractual performance of the
element or sub-element being evaluated reflects a
serious problem for which the contractor has not
yet identified corrective actions. The contractor’s
proposed actions appear only marginally effective
or were not fully implemented.

To justify Marginal performance, identify a signif-
icant event in each category that the contractor had
trouble overcoming and state how it impacted the
Government. A Marginal rating should be sup-
ported by referencing the management tool that
notified the contractor of the contractual defi-
ciency (e.g., management, quality, safety, or envi-
ronmental deficiency report or letter).
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TABLE 42-1—EVALUATION RATING DEFINITIONS.
Rating Definition Note
(e) Unsatisfactory Performance does not meet most contractual To justify an Unsatisfactory rating, identify multi-

requirements and recovery is not likely in a timely
manner. The contractual performance of the ele-
ment or sub-element contains a serious problem(s)
for which the contractor’s corrective actions
appear or were ineffective.

ple significant events in each category that the
contractor had trouble overcoming and state how
it impacted the Government. A singular problem,
however, could be of such serious magnitude that
it alone constitutes an unsatisfactory rating. An
Unsatisfactory rating should be supported by ref-
erencing the management tools used to notify the
contractor of the contractual deficiencies (e.g.,
management, quality, safety, or environmental
deficiency reports, or letters).

NOTE 1: Plus or minus signs may be used to indicate an
improving (+) or worsening (-) trend insufficient to change the

evaluation status.

are not going to

NOTE 2: N/A (not applicable) should be used if the ratings

be applied to a particular area for evaluation.

TABLE 42-2—EVALUATION RATINGS DEFINITIONS (FOR THE SMALL BUSINESS SUBCONTRACTING EVALUATION

FACTOR, WHEN 52.219-9 IS USED)

Rating

Definition

Note

(a) Exceptional

Exceeded all statutory goals or goals as negoti-
ated. Had exceptional success with initiatives to
assist, promote, and utilize small business (SB),
small disadvantaged business (SDB), women-
owned small business (WOSB), HUBZone small
business, veteran-owned small business (VOSB)
and service disabled veteran owned small business
(SDVOSB). Complied with FAR 52.219-8, Utili-
zation of Small Business Concerns. Exceeded any
other small business participation requirements
incorporated in the contract/order, including the
use of small businesses in mission critical aspects
of the program. Went above and beyond the
required elements of the subcontracting plan and
other small business requirements of the contract/
order. Completed and submitted Individual Sub-
contract Reports and/or Summary Subcontract
Reports in an accurate and timely manner.

To justify an Exceptional rating, identify multiple
significant events and state how they were a ben-
efit to small business utilization. A singular ben-
efit, however, could be of such magnitude that it
constitutes an Exceptional rating. Small busi-
nesses should be given meaningful and innovative
work directly related to the contract, and opportu-
nities should not be limited to indirect work such
as cleaning offices, supplies, landscaping, etc.
Also, there should have been no significant weak-
nesses identified.

(b) Very Good

Met all of the statutory goals or goals as negoti-
ated. Had significant success with initiatives to
assist, promote and utilize SB, SDB, WOSB,
HUBZone, VOSB, and SDVOSB. Complied with
FAR 52.219-8, Utilization of Small Business Con-
cerns. Met or exceeded any other small business
participation requirements incorporated in the
contract/order, including the use of small busi-
nesses in mission critical aspects of the program.
Endeavored to go above and beyond the required
elements of the subcontracting plan. Completed
and submitted Individual Subcontract Reports
and/or Summary Subcontract Reports in an accu-
rate and timely manner.

To justity a Very Good rating, identify a signifi-
cant event and state how it was a benefit to small
business utilization. Small businesses should be
given meaningful and innovative opportunities to
participate as subcontractors for work directly
related to the contract, and opportunities should
not be limited to indirect work such as cleaning
offices, supplies, landscaping, etc. There should
be no significant weaknesses identified.
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TABLE 42-2—EVALUATION RATINGS DEFINITIONS (FOR THE SMALL BUSINESS SUBCONTRACTING EVALUATION

FACTOR, WHEN 52.219-9 IS USED)

Rating

Definition

Note

(c) Satisfactory

Demonstrated a good faith effort to meet all of the
negotiated subcontracting goals in the various
socio-economic categories for the current period.
Complied with FAR 52.219-8, Utilization of
Small Business Concerns. Met any other small
business participation requirements included in
the contract/order. Fulfilled the requirements of
the subcontracting plan included in the contract/
order. Completed and submitted Individual Sub-
contract Reports and/or Summary Subcontract
Reports in an accurate and timely manner.

To justify a Satisfactory rating, there should have
been only minor problems, or major problems the
contractor has addressed or taken corrective
action. There should have been no significant
weaknesses identified. A fundamental principle
of assigning ratings is that contractors will not be
assessed a rating lower than Satisfactory solely for
not performing beyond the requirements of the
contract/order.

and any other small business participation require-
ments in the contract/order. Did not submit Indi-
vidual Subcontract Reports and/or Summary
Subcontract Reports in an accurate or timely man-
ner. Showed little interest in bringing perfor-
mance to a satisfactory level or is generally
uncooperative. Required a corrective action plan.

(d) Marginal Deficient in meeting key subcontracting plan ele-|To justify Marginal performance, identify a signif-
ments. Deficient in complying with FAR icant event that the contractor had trouble over-
52.219-8, Utilization of Small Business Concerns, |coming and how it impacted small business
and any other small business participation require-|utilization. A Marginal rating should be supported
ments in the contract/order. Did not submit Indi- |by referencing the actions taken by the govern-
vidual Subcontract Reports and/or Summary ment that notified the contractor of the contractual
Subcontract Reports in an accurate or timely man-|deficiency.
ner. Failed to satisfy one or more requirements of
a corrective action plan currently in place; how-
ever, does show an interest in bringing perfor-
mance to a satisfactory level and has demonstrated
a commitment to apply the necessary resources to
do so. Required a corrective action plan.

(e) Unsatisfactory Noncompliant with FAR 52.219-8 and 52.219-9, |To justify an Unsatisfactory rating, identify multi-

ple significant events that the contractor had trou-
ble overcoming and state how it impacted small
business utilization. A singular problem, how-
ever, could be of such serious magnitude that it
alone constitutes an Unsatisfactory rating. An
Unsatisfactory rating should be supported by ref-
erencing the actions taken by the government to
notify the contractor of the deficiencies. When an
Unsatisfactory rating is justified, the contracting
officer must consider whether the contractor made
a good faith effort to comply with the requirements
of the subcontracting plan required by FAR
52.219-9 and follow the procedures outlined in
FAR 52.219-16, Liquidated Damages-Subcon-

tracting Plan.

NOTE 1: Plus or minus signs may be used to indicate an
improving (+) or worsening (-) trend insufficient to change

evaluation status.

NOTE 2: Generally, zero percent is not a goal unless the

tracting plan that no subcontracting opportunities exist in a
particular socio-economic category. In such cases, the con-

tractor shall be considered to have met the goal for any socio-

contracting officer determined when negotiating the subcon- Zero.

economic category where the goal negotiated in the plan was
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pletion of the work. In addition, the contracting officer shall
notify the disbursing officer to withhold further payments
under the terminated contract, pending further advice, which
should be furnished at the carliest practicable time.

(1) In the case of a construction contract, promptly after
issuance of the termination notice, the contracting officer
shall determine the manner in which the work is to be com-
pleted and whether the materials, appliances, and plant that
are on the site will be needed.

(j) If the contracting officer determines before issuing the
termination notice that the failure to perform is excusable, the
contract shall not be terminated for default. If termination is
in the Government’s interest, the contracting officer may ter-
minate the contract for the convenience of the Government.

(k) If the contracting officer has not been able to determine,
before issuance of the notice of termination whether the con-
tractor’s failure to perform is excusable, the contracting
officer shall make a written decision on that point as soon as
practicable after issuance of the notice of termination. The
decision shall be delivered promptly to the contractor with a
notification that the contractor has the right to appeal as spec-
ified in the Disputes clause.

49.402-4 Procedure in lieu of termination for default.

The following courses of action, among others, are avail-
able to the contracting officer in lieu of termination for default
when in the Government’s interest:

(a) Permit the contractor, the surety, or the guarantor, to
continue performance of the contract under a revised delivery
schedule.

(b) Permit the contractor to continue performance of the
contract by means of a subcontract or other business arrange-
ment with an acceptable third party, provided the rights of the
Government are adequately preserved.

(c) If the requirement for the supplies and services in the
contract no longer exists, and the contractor is not liable to the
Government for damages as provided in 49.402-7, execute a
no-cost termination settlement agreement using the formats in
49.603-6 and 49.603-7 as a guide.

49.402-5 Memorandum by the contracting officer.

When a contract is terminated for default or a procedure
authorized by 49.402-4 is followed, the contracting officer
shall prepare a memorandum for the contract file explaining
the reasons for the action taken.

49.402-6 Repurchase against contractor’s account.

(a) When the supplies or services are still required after ter-
mination, the contracting officer shall repurchase the same or
similar supplies or services against the contractor’s account as
soon as practicable. The contracting officer shall repurchase

at as reasonable a price as practicable, considering the quality
and delivery requirements. The contracting officer may repur-
chase a quantity in excess of the undelivered quantity termi-
nated for default when the excess quantity is needed, but
excess cost may not be charged against the defaulting contrac-
tor for more than the undelivered quantity terminated for
default (including variations in quantity permitted by the ter-
minated contract). Generally, the contracting officer will
make a decision whether or not to repurchase before issuing
the termination notice.

(b) If the repurchase is for a quantity not over the undeliv-
ered quantity terminated for default, the Default clause autho-
rizes the contracting officer to use any terms and acquisition
method deemed appropriate for the repurchase. However, the
contracting officer shall obtain competition to the maximum
extent practicable for the repurchase. The contracting officer
shall cite the Default clause as the authority. If the repurchase
is for a quantity over the undelivered quantity terminated for
default, the contracting officer shall treat the entire quantity as
a new acquisition.

(c) If repurchase is made at a price over the price of the sup-
plies or services terminated, the contracting officer shall, after
completion and final payment of the repurchase contract,
make written demand on the contractor for the total amount of
the excess, giving consideration to any increases or decreases
in other costs such as transportation, discounts, etc. If the con-
tractor fails to make payment, the contracting officer shall fol-
low the procedures in Subpart 32.6 for collecting contract
debts due the Government.

49.402-7 Other damages.

(a) If the contracting officer terminates a contract for
default or follows a course of action instead of termination for
default (see 49.402-4), the contracting officer promptly must
assess and demand any liquidated damages to which the Gov-
ernment is entitled under the contract. Under the contract
clause at 52.211-11, these damages are in addition to any
excess repurchase costs.

(b) If the Government has suffered any other ascertainable
damages, including administrative costs, as a result of the con-
tractor’s default, the contracting officer must, on the basis of
legal advice, take appropriate action as prescribed in
Subpart 32.6 to assert the Government’s demand for the
damages.

49.402-8 Reporting Information.

The contracting officer, in accordance with agency proce-
dures, shall ensure that information relating to the termination
for default notice and a subsequent withdrawal or a conver-
sion to a termination for convenience is reported in accor-
dance with 42.1503(h).

49.4-3
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49.403 Termination of cost-reimbursement contracts for
default.

(a) The right to terminate a cost-reimbursement contract
for default is provided for in the Termination for Default or for
Convenience of the Government clause at 52.249-6. A 10-day
notice to the contractor before termination for default is
required in every case by the clause.

(b) Settlement of a cost-reimbursement contract termi-
nated for default is subject to the principles in Subparts 49.1
and 49.3 the same as when a contract is terminated for conve-
nience, except that—

(1) The costs of preparing the contractor’s settlement
proposal are not allowable (see paragraph (h)(3) of the
clause); and

(2) The contractor is reimbursed the allowable costs,
and an appropriate reduction is made in the total fee, if any,
(see paragraph (h)(4) of the clause).

(c) The contracting officer shall use the procedures in
49.402 to the extent appropriate in considering the termina-
tion for default of a cost-reimbursement contract. However, a
cost-reimbursement contract does not contain any provision
for recovery of excess repurchase costs after termination for
default (but see paragraph (g) of the clause at 52.246-3 with
respect to failure of the contractor to replace or correct defec-
tive supplies).

49.404 Surety-takeover agreements.

(a) The procedures in this section apply primarily, but not
solely, to fixed-price construction contracts terminated for
default.

(b) Since the surety is liable for damages resulting from the
contractor’s default, the surety has certain rights and interests
in the completion of the contract work and application of any
undisbursed funds. Therefore, the contracting officer must
consider carefully the surety’s proposals for completing the
contract. The contracting officer must take action on the basis
of the Government’s interest, including the possible effect
upon the Government’s rights against the surety.

(c) The contracting officer should permit surety offers to
complete the contract, unless the contracting officer believes
that the persons or firms proposed by the surety to complete
the work are not competent and qualified or the proposal is not
in the best interest of the Government.

(d) There may be conflicting demands for the defaulting
contractor’s assets, including unpaid prior earnings (retained
percentages and unpaid progress estimates). Therefore, the
surety may include a “takeover” agreement in its proposal,
fixing the surety’s rights to payment from those funds. The
contracting officer may (but not before the effective date of
termination) enter into a written agreement with the surety.
The contracting officer should consider using a tripartite
agreement among the Government, the surety, and the

49.4-4  (FAC 2005-69)

defaulting contractor to resolve the defaulting contractor’s
residual rights, including assertions to unpaid prior earnings.

(e) Any takeover agreement must require the surety to
complete the contract and the Government to pay the surety’s
costs and expenses up to the balance of the contract price
unpaid at the time of default, subject to the following
conditions:

(1) Any unpaid earnings of the defaulting contractor,
including retained percentages and progress estimates for
work accomplished before termination, must be subject to
debts due the Government by the contractor, except to the
extent that the unpaid earnings may be used to pay the com-
pleting surety its actual costs and expenses incurred in the
completion of the work, but not including its payments and
obligations under the payment bond given in connection with
the contract.

(2) The surety is bound by contract terms governing lig-
uidated damages for delays in completion of the work, unless
the delays are excusable under the contract.

(3) If the contract proceeds have been assigned to a
financing institution, the surety must not be paid from unpaid
earnings, unless the assignee provides written consent.

(4) The contracting officer must not pay the surety more
than the amount it expended completing the work and dis-
charging its liabilities under the defaulting contractor’s pay-
ment bond. Payments to the surety to reimburse it for
discharging its liabilities under the payment bond of the
defaulting contractor must be only on authority of—

(i) Mutual agreement among the Government, the
defaulting contractor, and the surety;

(i1) Determination of the Comptroller General as to
payee and amount; or

(ii1) Order of a court of competent jurisdiction.

49.405 Completion by another contractor.

If the surety does not arrange for completion of the con-
tract, the contracting officer normally will arrange for com-
pletion of the work by awarding a new contract based on the
same plans and specifications. The new contract may be the
result of sealed bidding or any other appropriate contracting
method or procedure. The contracting officer shall exercise
reasonable diligence to obtain the lowest price available for
completion.

49.406 Liquidation of liability.

(1) The contract provides that the contractor and the
surety are liable to the Government for resultant damages. The
contracting officer shall use all retained percentages of
progress payments previously made to the contractor and any
progress payments due for work completed before the termi-
nation to liquidate the contractor’s and the surety’s liability to
the Government. If the retained and unpaid amounts are insuf-
ficient, the contracting officer shall take steps to recover the
additional sum from the contractor and the surety.



SUBPART 52.2—TEXT OF PROVISIONS AND CLAUSES

52.212-4

(D) Employees whose time has been included in
any invoice for the purpose of verifying that these employees
have worked the hours shown on the invoices.

(ii1) For material and subcontract costs that are reim-
bursed on the basis of actual cost—

(A) Any invoices or subcontract agreements sub-
stantiating material costs; and

(B) Any documents supporting payment of those
invoices.

(5) Overpayments/Underpayments. Each payment pre-
viously made shall be subject to reduction to the extent of
amounts, on preceding invoices, that are found by the Contract-
ing Officer not to have been properly payable and shall also be
subject to reduction for overpayments or to increase for under-
payments. The Contractor shall promptly pay any such reduc-
tion within 30 days unless the parties agree otherwise. The
Government within 30 days will pay any such increases, unless
the parties agree otherwise. The Contractor’s payment will be
made by check. If the Contractor becomes aware of a duplicate
invoice payment or that the Government has otherwise overpaid
on an invoice payment, the Contractor shall—

(i) Remit the overpayment amount to the payment
office cited in the contract along with a description of the over-
payment including the—

(A) Circumstances of the overpayment (e.g., dupli-
cate payment, erroneous payment, liquidation errors, date(s) of
overpayment);

(B) Affected contract number and delivery order
number, if applicable;

(C) Affected contract line item or subline item, if
applicable; and

(D) Contractor point of contact.

(i1) Provide a copy of the remittance and supporting
documentation to the Contracting Officer.

(6)(1) All amounts that become payable by the Contrac-
tor to the Government under this contract shall bear simple
interest from the date due until paid unless paid within 30 days
of becoming due. The interest rate shall be the interest rate
established by the Secretary of the Treasury, as provided in sec-
tion 611 of the Contract Disputes Act of 1978 (Public Law 95-
563), which is applicable to the period in which the amount
becomes due, and then at the rate applicable for each six month
period as established by the Secretary until the amount is paid.

(i1) The Government may issue a demand for payment
to the Contractor upon finding a debt is due under the contract.

(iii) Final Decisions. The Contracting Officer will
issue a final decision as required by 33.211 if—

(A) The Contracting Officer and the Contractor are
unable to reach agreement on the existence or amount of a debt
in a timely manner;

(B) The Contractor fails to liquidate a debt previ-
ously demanded by the Contracting Officer within the timeline
specified in the demand for payment unless the amounts were
not repaid because the Contractor has requested an installment
payment agreement; or

(C) The Contractor requests a deferment of collec-
tion on a debt previously demanded by the Contracting Officer
(see FAR 32.607-2).

(iv) If a demand for payment was previously issued
for the debt, the demand for payment included in the final deci-
sion shall identify the same due date as the original demand for
payment.

(v) Amounts shall be due at the earliest of the follow-
ing dates:

(A) The date fixed under this contract.

(B) The date of the first written demand for pay-
ment, including any demand for payment resulting from a
default termination.

(vi) The interest charge shall be computed for the
actual number of calendar days involved beginning on the due
date and ending on—

(A) The date on which the designated office
receives payment from the Contractor;

(B) The date of issuance of a Government check
to the Contractor from which an amount otherwise payable has
been withheld as a credit against the contract debt; or

(C) The date on which an amount withheld and
applied to the contract debt would otherwise have become pay-
able to the Contractor.

(vii) The interest charge made under this clause may
be reduced under the procedures prescribed in 32.608-2 of the
Federal Acquisition Regulation in effect on the date of this con-
tract.

(viii) Upon receipt and approval of the invoice desig-
nated by the Contractor as the “completion invoice” and sup-
porting documentation, and upon compliance by the Contractor
with all terms of this contract, any outstanding balances will be
paid within 30 days unless the parties agree otherwise. The
completion invoice, and supporting documentation, shall be
submitted by the Contractor as promptly as practicable follow-
ing completion of the work under this contract, but in no event
later than 1 year (or such longer period as the Contracting
Officer may approve in writing) from the date of completion.

(7) Release of claims. The Contractor, and each assignee
under an assignment entered into under this contract and in
effect at the time of final payment under this contract, shall exe-
cute and deliver, at the time of and as a condition precedent to
final payment under this contract, a release discharging the
Government, its officers, agents, and employees of and from all
liabilities, obligations, and claims arising out of or under this
contract, subject only to the following exceptions.

(1) Specified claims in stated amounts, or in estimated
amounts if the amounts are not susceptible to exact statement by
the Contractor.

(i) Claims, together with reasonable incidental
expenses, based upon the liabilities of the Contractor to third
parties arising out of performing this contract, that are not
known to the Contractor on the date of the execution of the
release, and of which the Contractor gives notice in writing to
the Contracting Officer not more than 6 years after the date of
the release or the date of any notice to the Contractor that the
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Government is prepared to make final payment, whichever is
earlier.

(iii) Claims for reimbursement of costs (other than
expenses of the Contractor by reason of its indemnification of
the Government against patent liability), including reasonable
incidental expenses, incurred by the Contractor under the terms
of this contract relating to patents.

(8) Prompt payment. The Government will make pay-
ment in accordance with the Prompt Payment Act (31 U.S.C.
3903) and prompt payment regulations at 5 CFR part 1315.

(9) Electronic Funds Transfer (EFT). If the Government
makes payment by EFT, see 52.212-5(b) for the appropriate
EFT clause.

(10) Discount. In connection with any discount offered
for early payment, time shall be computed from the date of the
invoice. For the purpose of computing the discount earned, pay-
ment shall be considered to have been made on the date that
appears on the payment check or the specified payment date if
an electronic funds transfer payment is made.

(1) Termination for the Government’s convenience. The
Government reserves the right to terminate this contract, or any
part hereof, for its sole convenience. In the event of such termi-
nation, the Contractor shall immediately stop all work hereun-
der and shall immediately cause any and all of its suppliers and
subcontractors to cease work. Subject to the terms of this con-
tract, the Contractor shall be paid an amount for direct labor
hours (as defined in the Schedule of the contract) determined by
multiplying the number of direct labor hours expended before
the effective date of termination by the hourly rate(s) in the con-
tract, less any hourly rate payments already made to the Con-
tractor plus reasonable charges the Contractor can demonstrate
to the satisfaction of the Government using its standard record
keeping system that have resulted from the termination. The
Contractor shall not be required to comply with the cost
accounting standards or contract cost principles for this pur-
pose. This paragraph does not give the Government any right to
audit the Contractor’s records. The Contractor shall not be paid
for any work performed or costs incurred that reasonably could
have been avoided.

(m) Termination for cause. The Government may termi-
nate this contract, or any part hereof, for cause in the event of
any default by the Contractor, or if the Contractor fails to com-
ply with any contract terms and conditions, or fails to provide
the Government, upon request, with adequate assurances of
future performance. In the event of termination for cause, the
Government shall not be liable to the Contractor for any amount
for supplies or services not accepted, and the Contractor shall
be liable to the Government for any and all rights and remedies
provided by law. If it is determined that the Government
improperly terminated this contract for default, such termina-
tion shall be deemed a termination for convenience.

52.212-5 Contract Terms and Conditions Required to
Implement Statutes or Executive Orders—
Commercial Items.

As prescribed in 12.301(b)(4), insert the following clause:

52.2-38

CONTRACT TERMS AND CONDITIONS REQUIRED TO
IMPLEMENT STATUTES OR EXECUTIVE ORDERS—
COMMERCIAL ITEMS (SEPT 2013)

(a) The Contractor shall comply with the following Federal
Acquisition Regulation (FAR) clauses, which are incorpo-
rated in this contract by reference, to implement provisions of
law or Executive orders applicable to acquisitions of commer-
cial items:

(1) 52.222-50, Combating Trafficking in Persons
(FEB 2009) (22 U.S.C. 7104(g)).

_Alternate 1 (AUG 2007) of 52.222-50 (22 U.S.C.
7104(g)).

(2) 52.233-3,
(31 U.S.C. 3553).

(3) 52.233-4, Applicable Law for Breach of Contract
Claim (OCT 2004) (Pub. L. 108-77, 108-78).

(b) The Contractor shall comply with the FAR clauses in
this paragraph (b) that the Contracting Officer has indicated
as being incorporated in this contract by reference to imple-
ment provisions of law or Executive orders applicable to
acquisitions of commercial items:

Protest After Award (AUG 1996)

[Contracting Officer check as appropriate.]

(1) 52.203-6, Restrictions on Subcontractor Sales to
the Government (SEPT 2006), with Alternate I (OCT 1995)
(41 U.S.C. 253g and 10 U.S.C. 2402).

_(2) 52.203-13, Contractor Code of Business Ethics
and Conduct (APR2010) (Pub. L. 110-252, Title VI,
Chapter 1 (41 U.S.C. 251 note)).

_(3)52.203-15, Whistleblower Protections under the
American Recovery and Reinvestment Act of 2009
(JUNE 2010) (Section 1553 of Pub. L. 111-5). (Applies to
contracts funded by the American Recovery and
Reinvestment Act of 2009.)

~ (4) 52.204-10, Reporting Executive Compensation
and First-Tier Subcontract Awards (JuL 2013) (Pub. L. 109-
282) (31 U.S.C. 6101 note).

(5 52.204-11, American Recovery and
Reinvestment Act—Reporting Requirements (JUL 2010)
(Pub. L. 111-5).

_(6) 52.209-6, Protecting the Government’s Interest
When Subcontracting with Contractors Debarred, Suspended,
or Proposed for Debarment. (AUG 2013) (31 U.S.C. 6101
note).

(7)) 52.209-9, Updates of Publicly Available
Information Regarding Responsibility Matters (JUL 2013) (41
U.S.C. 2313).

~(8) 52.209-10, Prohibition on Contracting with
Inverted Domestic Corporations (MAY 2012) (section 738 of
Division C of Pub. L. 112-74, section 740 of Division C of
Pub. L. 111-117, section 743 of Division D of Pub. L. 111-8,
and section 745 of Division D of Pub. L. 110-161).

~(9)52.219-3, Notice of HUBZone Set-Aside or Sole-
Source Award (Nov 2011) (15 U.S.C. 657a).

~(10)52.219-4, Notice of Price Evaluation Preference
for HUBZone Small Business Concerns (JAN 2011) (if the
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offeror elects to waive the preference, it shall so indicate in its
offer) (15 U.S.C. 657a).

~_(11) [Reserved]

~(12)(1) 52.219-6, Notice of Total Small Business
Set-Aside (Nov 2011) (15 U.S.C. 644).
(i) Alternate I (Nov 2011).
__ (iii) Alternate II (Nov 2011).
_(13)(1) 52.219-7, Notice of Partial Small Business
Set-Aside (JUNE 2003) (15 U.S.C. 644).
_ (ii) Alternate I (OCT 1995) of 52.219-7.
_ (iii) Alternate II (MAR 2004) of 52.219-7.
_ (14) 52.219-8, Utilization of Small Business
Concerns (JUL 2013) (15 U.S.C. 637(d)(2) and (3)).
~(15)(i) 52.219-9, Small Business Subcontracting
Plan (JUL 2013) (15 U.S.C. 637(d)(4)).
_ (ii) Alternate I (OcT 2001) of 52.219-9.
__ (iii) Alternate II (OCT 2001) of 52.219-9.
_ (iv) Alternate III (JuL 2010) of 52.219-9.
~(16) 52.219-13, Notice of Set-Aside of Orders
(Nov 2011)(15 U.S.C. 644(r)).

_ (17) 52.219-14, Limitations on Subcontracting
(Nov 2011) (15 U.S.C. 637(a)(14)).

_ (18) 52.219-16, Liquidated Damages—Subcon-
tracting Plan (JAN 1999) (15 U.S.C. 637(d)(4)(F)(1)).

_(19)(1) 52.219-23, Notice of Price Evaluation
Adjustment for Small Disadvantaged Business Concerns
(OcT 2008) (10 U.S.C. 2323) (if the offeror elects to waive
the adjustment, it shall so indicate in its offer).

__(ii) Alternate I (JUNE 2003) of 52.219-23.

~ (20) 52.219-25, Small Disadvantaged Business
Participation Program—Disadvantaged Status and Reporting
(JuL 2013) (Pub. L. 103-355, section 7102, and
10 U.S.C. 2323).

_(21) 52.219-26, Small Disadvantaged Business
Participation Program— Incentive Subcontracting
(OcT 2000) (Pub. L. 103-355, section 7102, and
10 U.S.C. 2323).

_(22)52.219-27, Notice of Service-Disabled Veteran-
Owned Small Business Set-Aside (Nov 2011) (15 U.S.C. 657

).

~ (23) 52.219-28, Post Award Small Business
Program Rerepresentation (JUL 2013) (15 U.S.C. 632(a)(2)).

_(24) 52.219-29, Notice of Set-Aside for Economi-
cally Disadvantaged Women-Owned Small Business
(EDWOSB) Concerns (JUL 2013) (15 U.S.C. 637(m)).

~ (25) 52.219-30, Notice of Set-Aside for Women-
Owned Small Business (WOSB) Concerns Eligible Under the
WOSB Program (JUuL 2013) (15 U.S.C. 637(m)).

_ (26) 52.222-3, Convict Labor (JUNE 2003)
(E.O. 11755).

~(27) 52.222-19, Child Labor—Cooperation with
Authorities and Remedies (MAR 2012) (E.O. 13126).

_(28) 52.222-21, Prohibition of Segregated Facilities
(FEB 1999).

~ (29) 52.222-26, Equal Opportunity (MAR 2007)
(E.O. 11246).

__(30) 52.222-35, Equal Opportunity for Veterans
(SEP 2010)(38 U.S.C. 4212).

_ (31) 52.222-36, Affirmative Action for Workers
with Disabilities (OCT 2010) (29 U.S.C. 793).

_(32) 52.222-37, Employment Reports on Veterans
(SEP 2010) (38 U.S.C. 4212).

~(33) 52.222-40, Notification of Employee Rights
Under the National Labor Relations Act (DEC 2010) (E.O.
13496).

_(34)52.222-54, Employment Eligibility Verification
(JuL 2012). (Executive Order 12989). (Not applicable to the
acquisition of commercially available off-the-shelf items or
certain other types of commercial items as prescribed in
22.1803.)

~(35)(1) 52.223-9, Estimate of Percentage of Recov-

ered Material Content for EPA-Designated Items
(MAY 2008) (42 U.S.C. 6962(c)(3)(A)(ii)). (Not applicable
to the acquisition of commercially available off-the-shelf
items.)

(i) AlternateI (MAY 2008) of 52.223-9
(42 U.S.C. 6962(i)(2)(C)). (Not applicable to the acquisition
of commercially available off-the-shelf items.)

_(36) 52.223-15, Energy Efficiency in Energy-
Consuming Products (DEC 2007) (42 U.S.C. 8259b).

_(37)(i) 52.223-16, IEEE 1680 Standard for the
Environmental Assessment of Personal Computer Products
(DEC 2007) (E.O. 13423).

__(ii) Alternate I (DEC 2007) of 52.223-16.
~(38) 52.223-18, Encouraging Contractor Policies to
Ban Text Messaging While Driving (AUG 2011) (E.O.
13513).

__(39) 52.225-1, Buy American Act—Supplies
(FEB 2009) (41 U.S.C. 10a-10d).

_ (40)(1) 52.225-3, Buy American Act—Free Trade
Agreements—Isracli Trade Act (Nov 2012) (41 U.S.C.
chapter 83, 19 U.S.C. 3301 note, 19 U.S.C. 2112 note, 19
U.S.C. 3805 note, 19 U.S.C. 4001 note, Pub. L. 103-182,
108-77, 108-78, 108-286, 108-302, 109-53, 109-169, 109-
283, 110-138, 112-41, 112-42, and 112-43).

(i) Alternate I (MAR 2012) of 52.225-3.
__(iii) Alternate IT (MAR 2012) of 52.225-3.
__(iv) Alternate III (Nov 2012) of 52.225-3.

_(41) 52.225-5, Trade Agreements (SEPT 2013)
(19 U.S.C. 2501, et seq., 19 U.S.C. 3301 note).

_ (42) 52.225-13, Restrictions on Certain Foreign
Purchases (JUNE 2008) (E.O.’s, proclamations, and statutes
administered by the Office of Foreign Assets Control of the
Department of the Treasury).

_ (43) 52.225-26, Contractors Performing Private
Security Functions Outside the United States (JUL 2013) (Sec-
tion 862, as amended, of the National Defense Authorization
Act for Fiscal Year 2008; 10 U.S.C. 2302 Note).

_(44)52.226-4, Notice of Disaster or Emergency Area
Set-Aside (Nov 2007) (42 U.S.C. 5150).

_ (45) 52.226-5, Restrictions on Subcontracting
Outside Disaster or Emergency Area (Nov 2007) (42 U.S.C.
5150).
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_(46)52.232-29, Terms for Financing of Purchases of
Commercial Items (FEB 2002) (41 U.S.C. 255(1),
10 U.S.C. 2307(%)).

_(47) 52.232-30, Installment Payments for
Commercial Items (OcCT 1995) (41 U.S.C. 255(f),

10 U.S.C. 2307(%)).

_ (48) 52.232-33, Payment by Electronic Funds
Transfer—System for Award Management (JUL 2013)
(31 U.S.C. 3332).

_(49) 52.232-34, Payment by Electronic Funds
Transfer—Other than System for Award Management
(JuL 2013) (31 U.S.C. 3332).

_(50) 52.232-36, Payment by Third Party (JUL 2013)
(31 U.S.C. 3332).

__(51) 52.239-1, Privacy or Security Safeguards
(AUG 1996) (5 U.S.C. 552a).

_(52)(1) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (FEB 2006)
(46 U.S.C. Appx. 1241(b) and 10 U.S.C. 2631).

_(ii) Alternate I (Apr 2003) of 52.247-64.

(c) The Contractor shall comply with the FAR clauses in
this paragraph (c), applicable to commercial services, that the
Contracting Officer has indicated as being incorporated in this
contract by reference to implement provisions of law or Exec-
utive orders applicable to acquisitions of commercial items:
[Contracting Officer check as appropriate.]

(1) 52.222-41, Service Contract Act of 1965
(Nov 2007) (41 U.S.C. 351, et seq.).

~ (2) 52.222-42, Statement of Equivalent Rates for
Federal  Hires (MAY 1989) (29 U.S.C.206  and
41 U.S.C. 351, et seq.).

_(3)52.222-43, Fair Labor Standards Act and Service
Contract Act—Price Adjustment (Multiple Year and Option
Contracts) (SEP 2009) (29 U.S.C. 206 and 41 U.S.C. 351,
et seq.).

_(4)52.222-44, Fair Labor Standards Act and Service
Contract Act—Price Adjustment (SEP 2009) (29 U.S.C. 206
and 41 U.S.C. 351, et seq.).

_(5) 52.222-51, Exemption from Application of the
Service Contract Act to Contracts for Maintenance,
Calibration, or Repair of Certain Equipment—Requirements
(Nov 2007) (41 351, et seq.).

_ (6) 52.222-53, Exemption from Application of the
Service Contract Act to Contracts for Certain Services—
Requirements (FEB 2009) (41 U.S.C. 351, et seq.).

~(7) 52.222-17, Nondisplacement of Qualified
Workers (JAN 2013) (E.0.13495).

~ (8) 52.226-6, Promoting Excess Food Donation to
Nonprofit Organizations (MAR 2009) (Pub. L. 110-247).

~(9)52.237-11, Accepting and Dispensing of $§1 Coin
(SEPT 2008) (31 U.S.C. 5112(p)(1)).

(d) Comptroller General Examination of Record. The
Contractor shall comply with the provisions of this
paragraph (d) if this contract was awarded using other than
sealed bid, is in excess of the simplified acquisition threshold,
and does not contain the clause at 52.215-2, Audit and
Records—Negotiation.

52.2-40 (FAC 2005-69)

(1) The Comptroller General of the United States, or an
authorized representative of the Comptroller General, shall
have access to and right to examine any of the Contractor’s
directly pertinent records involving transactions related to this
contract.

(2) The Contractor shall make available at its offices at
all reasonable times the records, materials, and other evidence
for examination, audit, or reproduction, until 3 years after
final payment under this contract or for any shorter period
specified in FAR Subpart 4.7, Contractor Records Retention,
of the other clauses of this contract. If this contract is
completely or partially terminated, the records relating to the
work terminated shall be made available for 3 years after any
resulting final termination settlement. Records relating to
appeals under the disputes clause or to litigation or the
settlement of claims arising under or relating to this contract
shall be made available until such appeals, litigation, or claims
are finally resolved.

(3) As used in this clause, records include books, docu-
ments, accounting procedures and practices, and other data,
regardless of type and regardless of form. This does not
require the Contractor to create or maintain any record that the
Contractor does not maintain in the ordinary course of busi-
ness or pursuant to a provision of law.

(e)(1) Notwithstanding the requirements of the clauses in
paragraphs (a), (b), (¢), and (d) of this clause, the Contractor
is not required to flow down any FAR clause, other than those
in this paragraph (e)(1) in a subcontract for commercial items.
Unless otherwise indicated below, the extent of the flow down
shall be as required by the clause—

(1) 52.203-13, Contractor Code of Business Ethics
and Conduct (APR 2010) (Pub. L. 110-252, Title VI, Chapter
1 (41 U.S.C. 251 note)).

(i1) 52.219-8, Utilization of Small Business Con-
cerns (JUL 2013) (15 U.S.C. 637(d)(2) and (3)), in all subcon-
tracts that offer further subcontracting opportunities. If the
subcontract (except subcontracts to small business concerns)
exceeds $650,000 ($1.5 million for construction of any public
facility), the subcontractor must include 52.219-8 in lower tier
subcontracts that offer subcontracting opportunities.

(ii1) 52.222-17, Nondisplacement of Qualified
Workers (JAN 2013) (E.O. 13495). Flow down required in
accordance with paragraph (1) of FAR clause 52.222-17.

(iv) 52.222-26, Equal Opportunity (MAR 2007)
(E.O. 112406).

(v) 52.222-35, Equal Opportunity for Veterans
(SEP 2010) (38 U.S.C. 4212).

(vi) 52.222-36, Affirmative Action for Workers with
Disabilities (OCT 2010) (29 U.S.C. 793).

(vii) 52.222-40, Notification of Employee Rights
Under the National Labor Relations Act (DEC 2010) (E.O.
13496). Flow down required in accordance with paragraph (f)
of FAR clause 52.222-40.

(viii) 52.222-41, Service Contract Act of 1965
(Nov 2007) (41 U.S.C. 351, et seq.).

(ix) 52.222-50, Combating Trafficking in Persons
(FEB 2009) (22 U.S.C. 7104(g)).
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52.223-1 Biobased Product Certification.
As prescribed in 23.406(a), insert the following provision:

BIOBASED PRODUCT CERTIFICATION (MAY 2012)

As required by the Farm Security and Rural Investment
Act of 2002 and the Energy Policy Act of 2005 (7 U.S.C.
8102(c)(3)), the offeror certifies, by signing this offer, that
biobased products (within categories of products listed by the
United States Department of Agriculture in 7 CFR part 3201,
subpart B) to be used or delivered in the performance of the
contract, other than biobased products that are not purchased
by the offeror as a direct result of this contract, will comply
with the applicable specifications or other contractual require-
ments.

(End of provision)

52.223-2 Affirmative Procurement of Biobased Products
Under Service and Construction Contracts.
As prescribed in 23.406(b), insert the following clause:

AFFIRMATIVE PROCUREMENT OF BIOBASED PRODUCTS
UNDER SERVICE AND CONSTRUCTION CONTRACTS
(SEPT 2013)

(a) In the performance of this contract, the contractor shall
make maximum use of biobased products that are United
States Department of Agriculture (USDA)-designated items
unless—

(1) The product cannot be acquired—

(1) Competitively within a time frame providing for
compliance with the contract performance schedule;

(i1) Meeting contract performance requirements; or

(iii) At a reasonable price.

(2) The product is to be used in an application covered
by a USDA categorical exemption (see 7 CFR 3201.3(e)). For
example, all USDA-designated items are exempt from the
preferred procurement requirement for the following:

(1) Spacecraft system and launch support equipment.
(i1) Military equipment, i.e., a product or system
designed or procured for combat or combat-related missions.

(b) Information about this requirement and these products
is available at hztp.//www.biopreferred.gov.

(c) In the performance of this contract, the Contractor
shall—

(1) Report to http://www.sam.gov, with a copy to the
Contracting Officer, on the product types and dollar value of
any USDA-designated biobased products purchased by the
Contractor during the previous Government fiscal year,
between October 1 and September 30; and

(2) Submit this report no later than—

(1) October 31 of each year during contract perfor-
mance; and

(i1) At the end of contract performance.

(End of clause)

52.223-3 Hazardous Material Identification and Material
Safety Data.
As prescribed in 23.303, insert the following clause:

HAZARDOUS MATERIAL IDENTIFICATION AND MATERIAL
SAFETY DATA (JAN 1997)

(a) “Hazardous material,” as used in this clause, includes
any material defined as hazardous under the latest version of
Federal Standard No. 313 (including revisions adopted during
the term of the contract).

(b) The offeror must list any hazardous material, as defined
in paragraph (a) of this clause, to be delivered under this con-
tract. The hazardous material shall be properly identified and
include any applicable identification number, such as
National Stock Number or Special Item Number. This infor-
mation shall also be included on the Material Safety Data
Sheet submitted under this contract.

Material Identification No.

(If none, insert “None”)

(c) This list must be updated during performance of the
contract whenever the Contractor determines that any other
material to be delivered under this contract is hazardous.

(d) The apparently successful offeror agrees to submit, for
each item as required prior to award, a Material Safety Data
Sheet, meeting the requirements of 29 CFR 1910.1200(g) and
the latest version of Federal Standard No. 313, for all hazard-
ous material identified in paragraph (b) of this clause. Data
shall be submitted in accordance with Federal Standard
No. 313, whether or not the apparently successful offeror is
the actual manufacturer of these items. Failure to submit the
Material Safety Data Sheet prior to award may result in the
apparently successful offeror being considered nonresponsi-
ble and ineligible for award.

(e) If, after award, there is a change in the composition of
the item(s) or a revision to Federal Standard No. 313, which
renders incomplete or inaccurate the data submitted under
paragraph (d) of this clause, the Contractor shall promptly
notify the Contracting Officer and resubmit the data.

(f) Neither the requirements of this clause nor any act or
failure to act by the Government shall relieve the Contractor
of any responsibility or liability for the safety of Government,
Contractor, or subcontractor personnel or property.

(g) Nothing contained in this clause shall relieve the Con-
tractor from complying with applicable Federal, State, and
local laws, codes, ordinances, and regulations (including the
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obtaining of licenses and permits) in connection with hazard-
ous material.

(h) The Government’s rights in data furnished under this
contract with respect to hazardous material are as follows:

(1) To use, duplicate and disclose any data to which this
clause is applicable. The purposes of this right are to—

(1) Apprise personnel of the hazards to which they
may be exposed in using, handling, packaging, transporting,
or disposing of hazardous materials;

(i1) Obtain medical treatment for those affected by
the material; and

(iii) Have others use, duplicate, and disclose the data
for the Government for these purposes.

(2) To use, duplicate, and disclose data furnished under
this clause, in accordance with paragraph (h)(1) of this clause,
in precedence over any other clause of this contract providing
for rights in data.

(3) The Government is not precluded from using similar
or identical data acquired from other sources.

(End of clause)

Alternate I (July 1995). 1f the contract is awarded by an
agency other than the Department of Defense, add the follow-
ing paragraph (i) to the basic clause:

(i) Except as provided in paragraph (i)(2), the Contractor
shall prepare and submit a sufficient number of Material Safety
Data Sheets (MSDS's), meeting the requirements of
29 CFR 1910.1200(g) and the latest version of Federal Stan-
dard No. 313, for all hazardous materials identified in
paragraph (b) of this clause.

(1) For items shipped to consignees, the Contractor shall
include a copy of the MSDS's with the packing list or other suit-
able shipping document which accompanies each shipment.
Alternatively, the Contractor is permitted to transmit MSDS's to
consignees in advance of receipt of shipments by consignees, if
authorized in writing by the Contracting Officer.

(2) For items shipped to consignees identified by mail-
ing address as agency depots, distribution centers or customer
supply centers, the Contractor shall provide one copy of the
MSDS's in or on each shipping container. If affixed to the out-
side of each container, the MSDS's must be placed in a weather
resistant envelope.

52.223-4 Recovered Material Certification.
As prescribed in 23.406(c), insert the following provision:

RECOVERED MATERIAL CERTIFICATION (MAY 2008)

As required by the Resource Conservation and Recovery
Act of 1976 (42 U.S.C. 6962(c)(3)(A)(1)), the offeror certi-
fies, by signing this offer, that the percentage of recovered
materials content for EPA-designated items to be delivered or
used in the performance of the contract will be at least the
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amount required by the applicable contract specifications or
other contractual requirements.

(End of provision)

52.223-5 Pollution Prevention and Right-to-Know
Information.
As prescribed in 23.1005, insert the following clause:

POLLUTION PREVENTION AND RIGHT-TO-KNOW
INFORMATION (MAY 2011)

(a) Definitions. As used in this clause—

“Toxic chemical” means a chemical or chemical category
listed in 40 CFR 372.65.

(b) Federal facilities are required to comply with the pro-
visions of the Emergency Planning and Community Right-to-
Know Act of 1986 (EPCRA) (42 U.S.C. 11001-11050), and
the Pollution Prevention Act of 1990 (PPA)
(42 U.S.C. 13101-13109).

(c) The Contractor shall provide all information needed by
the Federal facility to comply with the following:

(1) The emergency planning reporting requirements of
Section 302 of EPCRA.

(2) The emergency notice requirements of Section 304
of EPCRA.

(3) The list of Material Safety Data Sheets, required by
Section 311 of EPCRA.

(4) The emergency and hazardous chemical inventory
forms of Section 312 of EPCRA.

(5) The toxic chemical release inventory of Section 313
of EPCRA, which includes the reduction and recycling infor-
mation required by Section 6607 of PPA.

(6) The toxic chemical and hazardous substance release
and use reduction goals of section 2(e) of Executive Order
13423 and of Executive Order 13514.

(End of clause)

Alternate I (May 2011). As prescribed in 23.1005(b), add
the following paragraph (c)(7) to the basic clause:

(c)(7) The environmental management system as
described in section 3(b) of E.O. 13423 and 2(j) of E.O. 13514.
Alternate Il (May 2011). As prescribed in 23.1005(c), add
the following paragraph (c)(7) to the basic clause. If
Alternate I is also prescribed, renumber paragraph (c)(7) as
paragraph (c)(8).
(c)(7) The facility compliance audits as described in sec-
tion 3(c) of E.O. 13423.

52.223-6 Drug-Free Workplace.
As prescribed in 23.505, insert the following clause:

DRUG-FREE WORKPLACE (MAY 2001)
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52.225-4 Buy American Act—Free Trade Agreements—
Israeli Trade Act Certificate.

As prescribed in 25.1101(b)(2)(i), insert the following
provision:

BUY AMERICAN ACT—FREE TRADE AGREEMENTS—
ISRAELI TRADE ACT CERTIFICATE (NOV 2012)

(a) The offeror certifies that each end product, except those
listed in paragraph (b) or (c) of this provision, is a domestic
end product and that for other than COTS items, the offeror
has considered components of unknown origin to have been
mined, produced, or manufactured outside the United States.
The terms “Bahrainian, Moroccan, Omani, Panamanian, or
Peruvian end product,” “commercially available off-the-shelf
(COTY) item,” “component,” “domestic end product,” “end
product,” “foreign end product,” “Free Trade Agreement
country,” “Free Trade Agreement country end product,”
“Israeli end product,” and” “United States” are defined in the
clause of this solicitation entitled “Buy American Act-Free
Trade Agreements—Israeli Trade Act.”

(b) The offeror certifies that the following supplies are Free
Trade Agreement country end products (other than Bahrai-
nian, Moroccan, Omani, Panamanian, or Peruvian end prod-
ucts) or Israeli end products as defined in the clause of this
solicitation entitled “Buy American Act—Free Trade Agree-
ments—Israeli Trade Act”:

Free Trade Agreement Country End Products (Other than
Bahrainian, Moroccan, Omani, Panamanian, or Peruvian End

Products) or Israeli End Products:

LINE ITEM NoO. COUNTRY OF ORIGIN

[List as necessary)

(c) The offeror shall list those supplies that are foreign end
products (other than those listed in paragraph (b) of this pro-
vision) as defined in the clause of this solicitation entitled
“Buy American Act—Free Trade Agreements—Israeli Trade
Act.” The offeror shall list as other foreign end products those
end products manufactured in the United States that do not
qualify as domestic end products, i.e., an end product that is
not a COTS item and does not meet the component test in
paragraph (2) of the definition of “domestic end product.”

Other Foreign End Products:

LINE ITEM NoO. COUNTRY OF ORIGIN

[List as necessary]

(d) The Government will evaluate offers in accordance
with the policies and procedures of Part 25 of the Federal
Acquisition Regulation.

(End of provision)

Alternate I (Jan 2004). As prescribed in 25.1101(b)(2)(ii),
substitute the following paragraph (b) for paragraph (b) of the
basic provision:

(b) The offeror certifies that the following supplies are
Canadian end products as defined in the clause of this solicita-
tion entitled “Buy American Act—Free Trade Agreements—
Israeli Trade Act™:

Canadian End Products:

LINE ITEM NoO.

[List as necessary]

Alternate 11 (Jan 2004). As prescribed in
25.1101(b)(2)(iii), substitute the following paragraph (b) for
paragraph (b) of the basic provision:

(b) The offeror certifies that the following supplies are
Canadian end products or Israeli end products as defined in the
clause of this solicitation entitled “Buy American Act—Free
Trade Agreements—Israeli Trade Act™:

CANADIAN OR ISRAELI END PRODUCTS:

LINE ITEM No. COUNTRY OF ORIGIN

[List as necessary]

Alternate  III  (Nov 2012). As  prescribed in
25.1101(b)(2)(iv), substitute the following paragraph (b) for
paragraph (b) of the basic provision:

(b) The offeror certifies that the following supplies are Free
Trade Agreement country end products (other than Bahrai-
nian, Korean, Moroccan, Omani, Panamanian, or Peruvian
end products) or Israeli end products as defined in the clause
of this solicitation entitled “Buy American Act—Free Trade
Agreements—Israeli Trade Act”:

Free Trade Agreement Country End Products (Other than
Bahrainian, Korean, Moroccan, Omani, Panamanian, or Peru-
vian End Products) or Israeli End Products:
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LINE ITEM NoO. COUNTRY OF ORIGIN

[List as necessary]

52.225-5 Trade Agreements.
As prescribed in 25.1101(c)(1), insert the following clause:

TRADE AGREEMENTS (SEPT 2013)

() Definitions. As used in this clause—
“Caribbean Basin country end product”™—
(1) Means an article that—
(1)(A) Is wholly the growth, product, or manufacture
of a Caribbean Basin country; or
(B) In the case of an article that consists in whole
or in part of materials from another country, has been substan-
tially transformed in a Caribbean Basin country into a new and
different article of commerce with a name, character, or use
distinct from that of the article or articles from which it was
transformed; and
(i1) Is not excluded from duty-free treatment for Car-
ibbean countries under 19 U.S.C. 2703(b).
(A) For this reason, the following articles are not
Caribbean Basin country end products:

(1) Tuna, prepared or preserved in any manner
in airtight containers;

(2) Petroleum, or any product derived from
petroleum;

(3) Watches and watch parts (including cases,
bracelets, and straps) of whatever type including, but not lim-
ited to, mechanical, quartz digital, or quartz analog, if such
watches or watch parts contain any material that is the product
of any country to which the Harmonized Tariff Schedule of
the United States (HTSUS) column 2 rates of duty apply
(i.e., Afghanistan, Cuba, Laos, North Korea, and Vietnam);
and

(4) Certain of the following: textiles and
apparel articles; footwear, handbags, luggage, flat goods,
work gloves, and leather wearing apparel; or handloomed,
handmade, and folklore articles;

(B) Access to the HTSUS to determine duty-free
status of articles of these types is available at hup./
www.usitc.gov/tata/hts/. In particular, see the following:

(1) General Note 3(c), Products Eligible for
Special Tariff treatment.

(2) General Note 17, Products of Countries
Designated as Beneficiary Countries under the United States-
Caribbean Basin Trade Partnership Act of 2000.
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(3) Section XXII, Chapter 98, Subchapter II,
Articles Exported and Returned, Advanced or Improved
Abroad, U.S. Note 7(b).

(4) Section XXII, Chapter 98, Subchapter XX,
Goods Eligible for Special Tariff Benefits under the United
States-Caribbean Basin Trade Partnership Act; and

(2) Refers to a product offered for purchase under a sup-
ply contract, but for purposes of calculating the value of the
acquisition, includes services (except transportation services)
incidental to the article, provided that the value of those inci-
dental services does not exceed that of the article itself.

“Designated country” means any of the following
countries:

(1) A World Trade Organization Government Procure-
ment Agreement country (Armenia, Aruba, Austria, Belgium,
Bulgaria, Canada, Cyprus, Czech Republic, Denmark, Esto-
nia, Finland, France, Germany, Greece, Hong Kong, Hun-
gary, Iceland, Ireland, Israel, Italy, Japan, Korea (Republic
of), Latvia, Liechtenstein, Lithuania, Luxembourg, Malta,
Netherlands, Norway, Poland, Portugal, Romania, Singapore,
Slovak Republic, Slovenia, Spain, Sweden, Switzerland, Tai-
wan (known in the World Trade Organization as “the Separate
Customs Territory of Taiwan, Penghu, Kinmen and Matsu
(Chinese Taipei))”, or United Kingdom);

(2) A Free Trade Agreement country (Australia, Bahr-
ain, Canada, Chile, Colombia, Costa Rica, Dominican Repub-
lic, El Salvador, Guatemala, Honduras, Korea (Republic of),
Mexico, Morocco, Nicaragua, Oman, Panama, Peru, or Sin-
gapore);

(3) A least developed country (Afghanistan, Angola,
Bangladesh, Benin, Bhutan, Burkina Faso, Burundi, Cambo-
dia, Central African Republic, Chad, Comoros, Democratic
Republic of Congo, Djibouti, Equatorial Guinea, Eritrea,
Ethiopia, Gambia, Guinea, Guinea-Bissau, Haiti, Kiribati,
Laos, Lesotho, Liberia, Madagascar, Malawi, Mali, Maurita-
nia, Mozambique, Nepal, Niger, Rwanda, Samoa, Sao Tome
and Principe, Senegal, Sierra Leone, Solomon Islands, Soma-
lia, South Sudan, Tanzania, Timor-Leste, Togo, Tuvalu,
Uganda, Vanuatu, Yemen, or Zambia); or

(4) A Caribbean Basin country (Antigua and Barbuda,
Aruba, Bahamas, Barbados, Belize, Bonaire, British Virgin
Islands, Curacao, Dominica, Grenada, Guyana, Haiti,
Jamaica, Montserrat, Saba, St. Kitts and Nevis, St. Lucia, St.
Vincent and the Grenadines, Sint Eustatius, Sint Maarten, or
Trinidad and Tobago).

“Designated country end product” means a WTO GPA
country end product, an FTA country end product, a least
developed country end product, or a Caribbean Basin country
end product.

“End product” means those articles, materials, and sup-
plies to be acquired under the contract for public use.

“Free Trade Agreement country end product” means an
article that—



FAC 2005-69 SEPTEMBER 3, 2013

SUBPART 52.2—TEXT OF PROVISIONS AND CLAUSES

52.225-11

tion and applicable supporting data required by paragraphs (c)
and (d) of the clause at FAR 52.225-9 in the request. If an off-
eror has not requested a determination regarding the inappli-
cability of the Buy American Act before submitting its offer,
or has not received a response to a previous request, the off-
eror shall include the information and supporting data in the
offer.

(¢) Evaluation of offers. (1) The Government will evaluate
an offer requesting exception to the requirements of the Buy
American Act, based on claimed unreasonable cost of domes-
tic construction material, by adding to the offered price the
appropriate percentage of the cost of such foreign construc-
tion material, as specified in paragraph (b)(3)(i) of the clause
at FAR 52.225-9.

(2) If evaluation results in a tie between an offeror that
requested the substitution of foreign construction material
based on unreasonable cost and an offeror that did not request
an exception, the Contracting Officer will award to the offeror
that did not request an exception based on unreasonable cost.

(d) Alternate offers. (1) When an offer includes foreign
construction material not listed by the Government in this
solicitation in paragraph (b)(2) of the clause at FAR 52.225-9,
the offeror also may submit an alternate offer based on use of
equivalent domestic construction material.

(2) If an alternate offer is submitted, the offeror shall
submit a separate Standard Form 1442 for the alternate offer,
and a separate price comparison table prepared in accordance
with paragraphs (c) and (d) of the clause at FAR 52.225-9 for
the offer that is based on the use of any foreign construction
material for which the Government has not yet determined an
exception applies.

(3) If the Government determines that a particular
exception requested in accordance with paragraph (c) of the
clause at FAR 52.225-9 does not apply, the Government will
evaluate only those offers based on use of the equivalent
domestic construction material, and the offeror shall be
required to furnish such domestic construction material. An
offer based on use of the foreign construction material for
which an exception was requested—

(1) Will be rejected as nonresponsive if this acquisi-
tion is conducted by sealed bidding; or
(i1) May be accepted if revised during negotiations.

(End of provision)

Alternate I (May 2002). As prescribed in 25.1102(b)(2),
substitute the following paragraph (b) for paragraph (b) of the
basic provision:

(b) Requests for determinations of inapplicability. An off-
eror requesting a determination regarding the inapplicability of
the Buy American Act shall submit the request with its offer,
including the information and applicable supporting data
required by paragraphs (c) and (d) of the clause at
FAR 52.225-9.

52.225-11 Buy American Act—Construction Materials
under Trade Agreements.
As prescribed in 25.1102(c), insert the following clause:

BUY AMERICAN ACT—CONSTRUCTION MATERIALS
UNDER TRADE AGREEMENTS (SEPT 2013)

(a) Definitions. As used in this clause—

“Caribbean Basin country construction material” means a
construction material that—

(1) Is wholly the growth, product, or manufacture of a
Caribbean Basin country; or

(2) In the case of a construction material that consists in
whole or in part of materials from another country, has been
substantially transformed in a Caribbean Basin country into a
new and different construction material distinct from the
materials from which it was transformed.

“Commercially available off-the-shelf (COTS) item”™—

(1) Means any item of supply (including construction
material) that is—

(i) A commercial item (as defined in paragraph (1) of
the definition at FAR 2.101);

(i1) Sold in substantial quantities in the commercial
marketplace; and

(ii1) Offered to the Government, under a contract or
subcontract at any tier, without modification, in the same form
in which it is sold in the commercial marketplace; and

(2) Does not include bulk cargo, as defined in section 3
of the Shipping Act of 1984 (46 U.S.C. App. 1702), such as
agricultural products and petroleum products.

“Component” means an article, material, or supply incor-
porated directly into a construction material.

“Construction material” means an article, material, or sup-
ply brought to the construction site by the Contractor or sub-
contractor for incorporation into the building or work. The
term also includes an item brought to the site preassembled
from articles, materials, or supplies. However, emergency life
safety systems, such as emergency lighting, fire alarm, and
audio evacuation systems, that are discrete systems incorpo-
rated into a public building or work and that are produced as
complete systems, are evaluated as a single and distinct con-
struction material regardless of when or how the individual
parts or components of those systems are delivered to the con-
struction site. Materials purchased directly by the Govern-
ment are supplies, not construction material.

“Cost of components” means—

(1) For components purchased by the Contractor, the
acquisition cost, including transportation costs to the place of
incorporation into the construction material (whether or not
such costs are paid to a domestic firm), and any applicable
duty (whether or not a duty-free entry certificate is issued); or

(2) For components manufactured by the Contractor, all
costs associated with the manufacture of the component,
including transportation costs as described in paragraph (1) of
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this definition, plus allocable overhead costs, but excluding
profit. Cost of components does not include any costs associ-
ated with the manufacture of the construction material.

“Designated country” means any of the following
countries:

(1) A World Trade Organization Government Procure-
ment Agreement country (Armenia, Aruba, Austria, Belgium,
Bulgaria, Canada, Cyprus, Czech Republic, Denmark, Esto-
nia, Finland, France, Germany, Greece, Hong Kong, Hun-
gary, Iceland, Ireland, Israel, Italy, Japan, Korea (Republic
of), Latvia, Liechtenstein, Lithuania, Luxembourg, Malta,
Netherlands, Norway, Poland, Portugal, Romania, Singapore,
Slovak Republic, Slovenia, Spain, Sweden, Switzerland, Tai-
wan, or United Kingdom);

(2) A Free Trade Agreement country (Australia, Bahr-
ain, Canada, Chile, Colombia, Costa Rica, Dominican Repub-
lic, El Salvador, Guatemala, Honduras, Korea (Republic of),
Mexico, Morocco, Nicaragua, Oman, Panama, Peru, or Sin-
gapore);

(3) A least developed country (Afghanistan, Angola,
Bangladesh, Benin, Bhutan, Burkina Faso, Burundi, Cambo-
dia, Central African Republic, Chad, Comoros, Democratic
Republic of Congo, Djibouti, Equatorial Guinea, Eritrea,
Ethiopia, Gambia, Guinea, Guinea-Bissau, Haiti, Kiribati,
Laos, Lesotho, Liberia, Madagascar, Malawi, Mali, Maurita-
nia, Mozambique, Nepal, Niger, Rwanda, Samoa, Sao Tome
and Principe, Senegal, Sierra Leone, Solomon Islands, Soma-
lia, South Sudan, Tanzania, Timor-Leste, Togo, Tuvalu,
Uganda, Vanuatu, Yemen, or Zambia); or

(4) A Caribbean Basin country (Antigua and Barbuda,
Aruba, Bahamas, Barbados, Belize, Bonaire, British Virgin
Islands, Curacao, Dominica, Grenada, Guyana, Haiti,
Jamaica, Montserrat, Saba, St. Kitts and Nevis, St. Lucia, St.
Vincent and the Grenadines, Sint Eustatius, Sint Maarten, or
Trinidad and Tobago).

“Designated country construction material” means a con-
struction material that is a WTO GPA country construction
material, an FTA country construction material, a least devel-
oped country construction material, or a Caribbean Basin
country construction material.

“Domestic construction material” means—

(1) An unmanufactured construction material mined or
produced in the United States;

(2) A construction material manufactured in the United
States, if—

(1) The cost of its components mined, produced, or
manufactured in the United States exceeds 50 percent of the
cost of all its components. Components of foreign origin of
the same class or kind for which nonavailability determina-
tions have been made are treated as domestic; or

(i1) The construction material is a COTS item.

“Foreign construction material” means a construction
material other than a domestic construction material.

52.2-148

“Free Trade Agreement country construction material”
means a construction material that—

(1) Is wholly the growth, product, or manufacture of a
Free Trade Agreement (FTA) country; or

(2) In the case of a construction material that consists in
whole or in part of materials from another country, has been
substantially transformed in a FTA country into a new and dif-
ferent construction material distinct from the materials from
which it was transformed.

“Least developed country construction material” means a
construction material that—

(1) Is wholly the growth, product, or manufacture of a
least developed country; or

(2) In the case of a construction material that consists in
whole or in part of materials from another country, has been
substantially transformed in a least developed country into a
new and different construction material distinct from the
materials from which it was transformed.

“United States” means the 50 States, the District of Colum-
bia, and outlying areas.

“WTO GPA country construction material” means a con-
struction material that—

(1) Is wholly the growth, product, or manufacture of a
WTO GPA country; or

(2) In the case of a construction material that consists in
whole or in part of materials from another country, has been
substantially transformed in a WTO GPA country into a new
and different construction material distinct from the materials
from which it was transformed.

(b) Construction materials. (1) This clause implements
the Buy American Act (41 U.S.C. chapter 83) by providing a
preference for domestic construction material. In accordance
with41 U.S.C. 1907, the component test of the Buy American
Act is waived for construction material that is a COTS item
(See FAR 12.505(a)(2)). In addition, the Contracting Officer
has determined that the WTO GPA and Free Trade Agree-
ments (FTAs) apply to this acquisition. Therefore, the Buy
American Act restrictions are waived for designated county
construction materials.

(2) The Contractor shall use only domestic or desig-
nated country construction material in performing this con-
tract, except as provided in paragraphs (b)(3) and (b)(4) of this
clause.

(3) The requirement in paragraph (b)(2) of this clause
does not apply to information technology that is a commercial
item or to the construction materials or components listed by
the Government as follows:

[Contracting Officer to list applicable excepted materials or
indicate “none”’|

(4) The Contracting Officer may add other foreign con-
struction material to the list in paragraph (b)(3) of this clause
if the Government determines that—



FAC 2005-69 SEPTEMBER 3, 2013

SUBPART 52.2—TEXT OF PROVISIONS AND CLAUSES

52.225-23

(2) If an alternate offer is submitted, the offeror shall
submit a separate Standard Form 1442 for the alternate offer
and a separate cost comparison table prepared in accordance
with paragraphs (c) and (d) of the clause at FAR 52.225-21 for
the offer that is based on the use of any foreign construction
material for which the Government has not yet determined an
exception applies.

(3) If the Government determines that a particular
exception requested in accordance with paragraph (c) of the
clause at FAR 52.225-21 does not apply, the Government will
evaluate only those offers based on use of the equivalent
domestic construction material, and the offeror shall be
required to furnish such domestic construction material. An
offer based on use of the foreign construction material for
which an exception was requested—

(1) Will be rejected as nonresponsive if this acquisi-
tion is conducted by sealed bidding; or
(i1) May be accepted if revised during negotiations.

(End of provision)

Alternate I (Mar 2009). As prescribed in 25.1102(e), sub-
stitute the following paragraph (b) for paragraph (b) of the
basic provision:

(b) Requests for determinations of inapplicability. An off-
eror requesting a determination regarding the inapplicability of
section 1605 of the American Recovery and Reinvestment Act
of 2009 (Pub. L. 111-5) (Recovery Act) or the Buy American
Act shall submit the request with its offer, including the infor-
mation and applicable supporting data required by paragraphs
(c) and (d) of the clause at FAR 52.225-21.

52.225-23 Required Use of American Iron, Steel, and
Manufactured Goods—Buy American Act—
Construction Materials Under Trade Agreements.

As prescribed in 25.1102(e), insert the following clause:

REQUIRED USE OF AMERICAN IRON, STEEL, AND
MANUFACTURED GOODS—BUY AMERICAN ACT—
CONSTRUCTION MATERIALS UNDER TRADE
AGREEMENTS (SEPT 2013)

(a) Definitions. As used in this clause—

“Component” means an article, material, or supply incor-
porated directly into a construction material.

“Construction material” means an article, material, or sup-
ply brought to the construction site by the Contractor or sub-
contractor for incorporation into the building or work. The
term also includes an item brought to the site preassembled
from articles, materials, or supplies. However, emergency life
safety systems, such as emergency lighting, fire alarm, and
audio evacuation systems, that are discrete systems incorpo-
rated into a public building or work and that are produced as
complete systems, are evaluated as a single and distinct con-
struction material regardless of when or how the individual

parts or components of those systems are delivered to the con-
struction site.

“Designated country” means any of the following coun-
tries:

(1) A World Trade Organization Government Procure-
ment Agreement (WTO GPA) country (Armenia, Aruba,
Austria, Belgium, Bulgaria, Canada, Cyprus, Czech Republic,
Denmark, Estonia, Finland, France, Germany, Greece, Hong
Kong, Hungary, Iceland, Ireland, Israel, Italy, Japan, Korea
(Republic of), Latvia, Liechtenstein, Lithuania, Luxembourg,
Malta, Netherlands, Norway, Poland, Portugal, Romania, Sin-
gapore, Slovak Republic, Slovenia, Spain, Sweden, Switzer-
land, Taiwan, or United Kingdom);

(2) A Free Trade Agreement (FTA) country (Australia,
Bahrain, Canada, Chile, Colombia, Costa Rica, Dominican
Republic, El Salvador, Guatemala, Honduras, Korea (Repub-
lic of), Mexico, Morocco, Nicaragua, Oman, Panama, Peru, or
Singapore);

(3) A least developed country (Afghanistan, Angola,
Bangladesh, Benin, Bhutan, Burkina Faso, Burundi, Cambo-
dia, Central African Republic, Chad, Comoros, Democratic
Republic of Congo, Djibouti, Equatorial Guinea, Eritrea,
Ethiopia, Gambia, Guinea, Guinea-Bissau, Haiti, Kiribati,
Laos, Lesotho, Liberia, Madagascar, Malawi, Mali, Maurita-
nia, Mozambique, Nepal, Niger, Rwanda, Samoa, Sao Tome
and Principe, Senegal, Sierra Leone, Solomon Islands, Soma-
lia, South Sudan, Tanzania, Timor-Leste, Togo, Tuvalu,
Uganda, Vanuatu, Yemen, or Zambia); or

(4) A Caribbean Basin country (Antigua and Barbuda,
Aruba, Bahamas, Barbados, Belize, Bonaire, British Virgin
Islands, Curacao, Dominica, Grenada, Guyana, Haiti,
Jamaica, Montserrat, Saba, St. Kitts and Nevis, St. Lucia, St.
Vincent and the Grenadines, Sint Eustatius, Sint Maarten, or
Trinidad and Tobago).

“Designated country construction material” means a con-
struction material that is a WTO GPA country construction
material, an FTA country construction material, a least devel-
oped country construction material, or a Caribbean Basin
country construction material.

“Domestic construction material” means the following:

(1) An unmanufactured construction material mined or
produced in the United States. (The Buy American Act
applies.)

(2) A manufactured construction material that is manu-
factured in the United States and, if the construction material
consists wholly or predominantly of iron or steel, the iron or
steel was produced in the United States. (Section 1605 of the
Recovery Act applies.)

“Foreign construction material” means a construction
material other than a domestic construction material.

“Free trade agreement (FTA) country construction mate-
rial” means a construction material that—

52.2-152.5
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(1) Is wholly the growth, product, or manufacture of an
FTA country; or

(2) In the case of a construction material that consists in
whole or in part of materials from another country, has been
substantially transformed in an FTA country into a new and
different construction material distinct from the materials
from which it was transformed.

“Least developed country construction material” means a
construction material that—

(1) Is wholly the growth, product, or manufacture of a
least developed country; or

(2) In the case of a construction material that consists in
whole or in part of materials from another country, has been
substantially transformed in a least developed country into a
new and different construction material distinct from the
materials from which it was transformed.

“Manufactured construction material” means any con-
struction material that is not unmanufactured construction
material.

“Nondesignated country” means a country other than the
United States or a designated country.

“Recovery Act designated country” means any of the fol-
lowing countries:

(1) A World Trade Organization Government Procure-
ment Agreement (WTO GPA) country (Armenia, Aruba,
Austria, Belgium, Bulgaria, Canada, Cyprus, Czech Republic,
Denmark, Estonia, Finland, France, Germany, Greece, Hong
Kong, Hungary, Iceland, Ireland, Israel, Italy, Japan, Korea
(Republic of), Latvia, Liechtenstein, Lithuania, Luxembourg,
Malta, Netherlands, Norway, Poland, Portugal, Romania, Sin-
gapore, Slovak Republic, Slovenia, Spain, Sweden, Switzer-
land, Taiwan, or United Kingdom);

(2) A Free Trade Agreement country (FTA)(Australia,
Bahrain, Canada, Chile, Colombia, Costa Rica, Dominican
Republic, El Salvador, Guatemala, Honduras, Korea (Repub-
lic of), Mexico, Morocco, Nicaragua, Oman, Panama, Peru, or
Singapore); or

(3) A least developed country (Afghanistan, Angola,
Bangladesh, Benin, Bhutan, Burkina Faso, Burundi, Cambo-
dia, Central African Republic, Chad, Comoros, Democratic
Republic of Congo, Djibouti, Equatorial Guinea, Eritrea,
Ethiopia, Gambia, Guinea, Guinea-Bissau, Haiti, Kiribati,
Laos, Lesotho, Liberia, Madagascar, Malawi, Mali, Maurita-
nia, Mozambique, Nepal, Niger, Rwanda, Samoa, Sao Tome
and Principe, Senegal, Sierra Leone, Solomon Islands, Soma-
lia, South Sudan, Tanzania, Timor-Leste, Togo, Tuvalu,
Uganda, Vanuatu, Yemen, or Zambia).

“Recovery Act designated country construction material”
means a construction material that is a WTO GPA country
construction material, an FTA country construction material,
or a least developed country construction material.

52.2-152.6

“Steel” means an alloy that includes at least 50 percent
iron, between .02 and 2 percent carbon, and may include other
elements.

“United States” means the 50 States, the District of Colum-
bia, and outlying areas.

“Unmanufactured construction material” means raw mate-
rial brought to the construction site for incorporation into the
building or work that has not been—

(1) Processed into a specific form and shape; or

(2) Combined with other raw material to create a mate-
rial that has different properties than the properties of the indi-
vidual raw materials.

“WTO GPA country construction material” means a con-
struction material that—

(1) Is wholly the growth, product, or manufacture of a
WTO GPA country; or

(2) In the case of a construction material that consists in
whole or in part of materials from another country, has been
substantially transformed in a WTO GPA country into a new
and different construction material distinct from the materials
from which it was transformed.

(b) Construction materials.(1) The restrictions of section
1605 of the American Recovery and Reinvestment Act of
2009 (Pub. L. 111-5) (Recovery Act) do not apply to Recov-
ery Act designated country manufactured construction mate-
rial. The restrictions of the Buy American Act do not apply
to designated country unmanufactured construction material.
Consistent with U.S. obligations under international agree-
ments, this clause implements—

(1) Section 1605 of the Recovery Act by requiring,
unless an exception applies, that all manufactured construc-
tion material in the project is manufactured in the United
States and, if the construction material consists wholly or pre-
dominantly of iron or steel, the iron or steel was produced in
the United States (produced in the United States means that all
manufacturing processes of the iron or steel must take place
in the United States, except metallurgical processes involving
refinement of steel additives); and

(i1) The Buy American Act by providing a preference
for unmanufactured construction material mined or produced
in the United States over unmanufactured construction mate-
rial mined or produced in a nondesignated country.

(2) The Contractor shall use only domestic construction
material, Recovery Act designated country manufactured
construction material, or designated country unmanufactured
construction material in performing this contract, except as
provided in paragraphs (b)(3) and (b)(4) of this clause.

(3) The requirement in paragraph (b)(2) of this clause
does not apply to the construction materials or components
listed by the Government as follows:

[Contracting Officer to list applicable excepted materials
or indicate “none”.

(4) The Contracting Officer may add other construction
material to the list in paragraph (b)(3) of this clause if the Gov-
ernment determines that—

(1) The cost of domestic construction material would
be unreasonable;
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