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FAC 2005-66 SUMMARY OF ITEMS

Federal Acquisition Circular (FAC) 2005-66 amends the
Federal Acquisition Regulation (FAR) as specified below:

Item 1-Definition of Contingency Operation (FAR Case 2013-003)

This interim rule amends the definition of ‘“contingency
operation” in Federal Acquisition Regulation (FAR) 2.101 to
address the statutory change to the definition made by paragraph
(b) of section 515 of the National Defense Authorization Act for
Fiscal Year 2012 (Pub. L. 112-081). Expanding the definition to
include responding to a major disaster or emergency will iIncrease
the circumstances under which agencies may raise the
micropurchase and simplified acquisition thresholds. This may
increase opportunities for awarding contracts to small entities
located at or near a major disaster area or emergency activities.

Replacement pages: 2.1-5 and 2.1-6.

Item 11-Changes to Time-and-Materials and Labor-Hour Contracts
and Orders (FAR Case 2011-025)

This rule adopts as final a proposed rule implementing a
policy that provides additional guidance to address actions
required when raising the ceiling price for a time-and-materials
(T&M) or labor-hour (LH) contract or order or otherwise changing
the general scope of a T&M or LH contract or order. The rule
provides guidance to contracting officers to address this issue
for the respective areas of the FAR addressing T&V and LH
contracts or orders, such as FAR 8.404, 12.207, and 16.601. This
rule deals with the administration of T&M and LH contracts and
orders and will have no direct effect on contractors. This rule
will not affect how many small businesses are awarded this type
of contract.

Replacement pages: THE 30-DAY PAGES WILL BE POSTED ON THEIR
EFFECTIVE DATE OF April 1, 2013.

Item 1l11-Extension of Authority for Use of Simplified Acquisition
Procedures for Certain Commercial Items (FAR Case 2013-007)

This final rule amends the Federal Acquisition Regulation
(FAR) to implement section 822 of the National Defense
Authorization Act (NDAA) for Fiscal Year (FY) 2013. Section 822
extends the authority of the Commercial ltem Test Program at FAR
13.5 to January 1, 2015. FAR subpart 13.5 authorizes as a test
program, the use of simplified procedures for the acquisition of
certain commercial 1tems In amounts greater than the simplified



acquisition threshold, but not exceeding $6.5 million ($12
million for acquisitions described in FAR 13.500(e)) including
options, iIf the contracting officer can reasonably expect that
offers will include commercial items. FAR subpart 13.500(d)
authorizes the contracting officer to issue solicitations under
this subpart until January 1, 2012. This final rule extends this
authority to January 1, 2015.

Replacement pages: 13.5-1 and 13.5-2.

Item IV-Technical Amendments

Editorial changes are made at FAR 5.601, 7.105, 10.002, and
52.229-7.

Replacement pages: 5.6-1 and 5.6-2; 7.1-3 and 7.1-4; 10.0-1 and
10.0-2; and 52.2-189 and 52.2-190.

Loooseleaf Only Corrections
37.301 [Amended]

1. Amend section 37.301 by removing “4L U.S.C.” and adding “41
U.S.C.” 1n its place.

Replacement pages: 37.3-1 and 37.3-2.
52.225-3 [Amended]

2. Amend section 52.225-3 by removing from the definition in
paragraph (a) “Omani, or Peruvian” and adding “Omani, Panamanian,
or Peruvian” in its place.

Replacement pages: 52.2-138.1 and 52.2-138.2.
52.225-11 [Amended]

3. Amend section 52.225-11 by removing from paragraph (b)(1)
“41 U.S.C. 83” and adding “41 U.S.C. chapter 83” in its place.

Replacement pages: 52.2-147 and 52.2-148.
52.301 [Amended]

4. Amend section 52.301 in the table by—



a. Removing from the provision 52.209-2, under the column,
Uniform Contract Format (UCF), the letter “A” and adding
“K” 1n 1ts place; and

b.Removing from the clause 52.209-10, under the column,
Uniform Contract Format (UCF), the letter “A” and adding
“1” 1n its place;

c-Removing from the provision 52.225-25 under the column
“Provision or Clause”, the word “Contain” and adding
“Certain” i1n i1ts place; and adding under the columns
“Principle type and/or Purpose of Contract” the letter “R”.

Replacement pages: 52.3-5 and 52.3-6; and 52.3-17 and 52.3-18.
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NOTE: The FAR is segmented by subparts. The FAR page numbers
reflect FAR Subparts. For example, “2.1-5” is page 5 of subpart
2.1.
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SUBPART 2.1—DEFINITIONS

2.101

“Construction” means construction, alteration, or repair
(including dredging, excavating, and painting) of buildings,
structures, or other real property. For purposes of this
definition, the terms “buildings, structures, or other real
property” include, but are not limited to, improvements of all
types, such as bridges, dams, plants, highways, parkways,
streets, subways, tunnels, sewers, mains, power lines,
cemeteries, pumping stations, railways, airport facilities,
terminals, docks, piers, wharves, ways, lighthouses, buoys,
jetties, breakwaters, levees, canals, and channels.
Construction does not include the manufacture, production,
furnishing, construction, alteration, repair, processing, or
assembling of vessels, aircraft, or other kinds of personal
property (except that for use in subpart 22.5, see the definition
at 22.502).

“Contiguous United States (CONUS)” means the
48 contiguous States and the District of Columbia.

“Contingency operation” (10 U.S.C. 101(a)(13)) means a
military operation that—

(1) Is designated by the Secretary of Defense as an oper-
ation in which members of the armed forces are or may
become involved in military actions, operations, or hostilities
against an enemy of the United States or against an opposing
military force; or

(2) Results in the call or order to, or retention on, active
duty of members of the uniformed services under
sections 688, 12301(a), 12302, 12304, 12304(a), 12305, or
12406 of title 10 of the United States Code, Chapter 15 of'title
10 of the United States Code, or any other provision of law
during a war or during a national emergency declared by the
President or Congress.

“Continued portion of the contract” means the portion of a
contract that the contractor must continue to perform follow-
ing a partial termination.

“Contract” means a mutually binding legal relationship
obligating the seller to furnish the supplies or services (includ-
ing construction) and the buyer to pay for them. It includes all
types of commitments that obligate the Government to an
expenditure of appropriated funds and that, except as other-
wise authorized, are in writing. In addition to bilateral instru-
ments, contracts include (but are not limited to) awards and
notices of awards; job orders or task letters issued under basic
ordering agreements; letter contracts; orders, such as purchase
orders, under which the contract becomes effective by written
acceptance or performance; and bilateral contract modifica-
tions. Contracts do not include grants and cooperative agree-
ments covered by 31 U.S.C. 6301, et seq. For discussion of
various types of contracts, see Part 16.

“Contract administration office” means an office that per-
forms—

(1) Assigned postaward functions related to the admin-
istration of contracts; and

(2) Assigned preaward functions.

“Contract clause” or “clause” means a term or condition
used in contracts or in both solicitations and contracts, and
applying after contract award or both before and after award.

“Contract modification” means any written change in the
terms of a contract (see 43.103).

“Contracting” means purchasing, renting, leasing, or oth-
erwise obtaining supplies or services from nonfederal
sources. Contracting includes description (but not determina-
tion) of supplies and services required, selection and solicita-
tion of sources, preparation and award of contracts, and all
phases of contract administration. It does not include making
grants or cooperative agreements.

“Contracting activity” means an element of an agency des-
ignated by the agency head and delegated broad authority
regarding acquisition functions.

“Contracting office” means an office that awards or exe-
cutes a contract for supplies or services and performs post-
award functions not assigned to a contract administration
office (except for use in Part 48, see also 48.001).

“Contracting officer” means a person with the authority to
enter into, administer, and/or terminate contracts and make
related determinations and findings. The term includes certain
authorized representatives of the contracting officer acting
within the limits of their authority as delegated by the con-
tracting officer. “Administrative contracting officer (ACO)”
refers to a contracting officer who is administering contracts.
“Termination contracting officer (TCO)” refers to a contract-
ing officer who is settling terminated contracts. A single con-
tracting officer may be responsible for duties in any or all of
these areas. Reference in this regulation (48 CFR Chapter 1)
to administrative contracting officer or termination contract-
ing officer does not—

(1) Require that a duty be performed at a particular
office or activity; or

(2) Restrict in any way a contracting officer in the per-
formance of any duty properly assigned.

“Contracting officer’s representative (COR)” means an
individual, including a contracting officer’s technical repre-
sentative (COTR), designated and authorized in writing by the
contracting officer to perform specific technical or adminis-
trative functions.

“Conviction” means a judgment or conviction of a criminal
offense by any court of competent jurisdiction, whether
entered upon a verdict or a plea, and includes a conviction
entered upon a plea of nolo contendere. For use in
Subpart 23.5, see the definition at 23.503.

“Cost or pricing data” (10 U.S.C.2306a(h)(1) and
41 U.S.C. 254b) means all facts that, as of the date of price
agreement, or, if applicable, an earlier date agreed upon
between the parties that is as close as practicable to the date
of agreement on price, prudent buyers and sellers would rea-
sonably expect to affect price negotiations significantly. Cost
or pricing data are factual, not judgmental; and are verifiable.
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While they do not indicate the accuracy of the prospective
contractor’s judgment about estimated future costs or projec-
tions, they do include the data forming the basis for that judg-
ment. Cost or pricing data are more than historical accounting
data; they are all the facts that can be reasonably expected to
contribute to the soundness of estimates of future costs and to
the validity of determinations of costs already incurred. They
also include, but are not limited to, such factors as—

(1) Vendor quotations;

(2) Nonrecurring costs;

(3) Information on changes in production methods and
in production or purchasing volume;

(4) Data supporting projections of business prospects
and objectives and related operations costs;

(5) Unit-cost trends such as those associated with labor
efficiency;

(6) Make-or-buy decisions;

(7) Estimated resources to attain business goals; and

(8) Information on management decisions that could
have a significant bearing on costs.

“Cost realism” means that the costs in an offeror’s
proposal—

(1) Are realistic for the work to be performed;

(2) Reflect a clear understanding of the requirements;
and

(3) Are consistent with the various elements of the off-
eror’s technical proposal.

“Cost sharing” means an explicit arrangement under which
the contractor bears some of the burden of reasonable, alloca-
ble, and allowable contract cost.

“Customs territory of the United States” means the
50 States, the District of Columbia, and Puerto Rico.

“Data other than certified cost or pricing data” means pric-
ing data, cost data, and judgmental information necessary for
the contracting officer to determine a fair and reasonable price
or to determine cost realism. Such data may include the iden-
tical types of data as certified cost or pricing data, consistent
with Table 15-2 of 15.408, but without the certification. The
data may also include, for example, sales data and any infor-
mation reasonably required to explain the offeror’s estimating
process, including, but not limited to—

(1) The judgmental factors applied and the mathematical
or other methods used in the estimate, including those used in
projecting from known data; and

(2) The nature and amount of any contingencies included
in the proposed price.

“Data Universal Numbering System (DUNS) number”
means the 9-digit number assigned by Dun and Bradstreet,
Inc. (D&B), to identify unique business entities, which is used
as the identification number for Federal contractors.

“Data Universal Numbering System +4 (DUNS+4) num-
ber” means the DUNS number assigned by D&B plus a
4-character suffix that may be assigned by a business concern.
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(D&B has no affiliation with this 4-character suffix.) This
4-character suffix may be assigned at the discretion of the
business concern to establish additional CCR records for iden-
tifying alternative Electronic Funds Transfer (EFT) accounts
(see Subpart 32.11) for the same concern.

“Day” means, unless otherwise specified, a calendar day.

“Debarment” means action taken by a debarring official
under 9.406 to exclude a contractor from Government con-
tracting and Government-approved subcontracting for a rea-
sonable, specified period; a contractor that is excluded is
“debarred.”

“Delivery order” means an order for supplies placed
against an established contract or with Government sources.

“Depreciation” means a charge to current operations that
distributes the cost of a tangible capital asset, less estimated
residual value, over the estimated useful life of the asset in a
systematic and logical manner. It does not involve a process
of valuation. Useful life refers to the prospective period of
economic usefulness in a particular contractor’s operations as
distinguished from physical life; it is evidenced by the actual
or estimated retirement and replacement practice of the
contractor.

“Descriptive literature” means information provided by an
offeror, such as cuts, illustrations, drawings, and brochures,
that shows a product’s characteristics or construction of a
product or explains its operation. The term includes only that
information needed to evaluate the acceptability of the prod-
uct and excludes other information for operating or maintain-
ing the product.

“Design-to-cost” means a concept that establishes cost ele-
ments as management goals to achieve the best balance
between life-cycle cost, acceptable performance, and sched-
ule. Under this concept, cost is a design constraint during the
design and development phases and a management discipline
throughout the acquisition and operation of the system or
equipment.

“Designated operational area” means a geographic area
designated by the combatant commander or subordinate joint
force commander for the conduct or support of specified mil-
itary operations.

“Direct cost” means any cost that is identified specifically
with a particular final cost objective. Direct costs are not lim-
ited to items that are incorporated in the end product as mate-
rial or labor. Costs identified specifically with a contract are
direct costs of that contract. All costs identified specifically
with other final cost objectives of the contractor are direct
costs of those cost objectives.

“Direct acquisition” means a type of interagency acquisi-
tion where a requesting agency places an order directly
against a servicing agency’s indefinite-delivery contract. The
servicing agency manages the indefinite-delivery contract but
does not participate in the placement or administration of an
order.
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SUBPART 5.6—PUBLICIZING MULTI-AGENCY USE CONTRACTS

5.601

Subpart 5.6—Publicizing Multi-Agency Use
Contracts

5.601 Governmentwide database of contracts.

(a) A Governmentwide database of contracts and other
procurement instruments intended for use by multiple agen-
cies is available via the Internet at /ittps:/
www.contractdirectory.gov/contractdirectory/. This search-
able database is a tool that may be used to identify existing
contracts and other procurement instruments that may be used
to fulfill Government needs.

(b) The contracting activity shall—

(1) Enter the information specified at htips://
www.contractdirectory.gov/contractdirectory/, in  accor-

dance with the instructions on that web site, within ten days
of award of a Governmentwide acquisition contract (GWAC),
multi-agency contract, Federal Supply Schedule contract, or
any other procurement instrument intended for use by multi-
ple agencies, including blanket purchase agreements (BPAs)
under Federal Supply Schedule contracts.

(2) Enter the information specified at /https:/
www.contractdirectory.gov/contractdirectory/ in accordance
with the instructions on that web site by October 31, 2003, for
all contracts and other procurement instruments intended for
use by multiple agencies that were awarded before
July 24, 2003.
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SUBPART 7.1—ACQUISITION PLANS

7.105

Ifthe plan proposes using other than full and open competition
when awarding a contract, the plan shall also be coordinated
with the cognizant competition advocate.

(d)(1) The planner shall coordinate the acquisition plan or
strategy with the cognizant small business specialist when the
strategy contemplates an acquisition meeting the dollar
amounts in paragraph (d)(2) of this section unless the contract
or order is entirely reserved or set-aside for small business
under Part 19. The small business specialist shall notify the
agency Office of Small and Disadvantaged Business Utiliza-
tion if the strategy involves contract bundling that is unneces-
sary, unjustified, or not identified as bundled by the agency.
If the strategy involves substantial bundling, the small busi-
ness specialist shall assist in identifying alternative strategies
that would reduce or minimize the scope of the bundling.

(2)(i) The strategy shall be coordinated with the cogni-
zant small business specialist in accordance with
paragraph (d)(1) of this section if the estimated contract or
order value is—

(A) $8 million or more for the Department of
Defense;

(B) $6 million or more for the National Aeronau-
tics and Space Administration, the General Services Admin-
istration, and the Department of Energy; and

(C) $2.5 million or more for all other agencies.

(i1) If the strategy contemplates the award of multiple
contracts or orders, the thresholds in paragraph (d)(2)(i) of
this section apply to the cumulative maximum potential value,
including options, of the contracts and orders.

(e) The planner shall ensure that a COR is nominated by the
requirements official as early as practicable in the acquisition
process. The contracting officer shall designate and authorize
a COR as early as practicable after the nomination. See
1.602-2(d).

7.105 Contents of written acquisition plans.

In order to facilitate attainment of the acquisition objec-
tives, the plan must identify those milestones at which deci-
sions should be made (see paragraph (b)(21) of this section).
The plan must address all the technical, business, manage-
ment, and other significant considerations that will control the
acquisition. The specific content of plans will vary, depending
on the nature, circumstances, and stage of the acquisition. In
preparing the plan, the planner must follow the applicable
instructions in paragraphs (a) and (b) of this section, together
with the agency’s implementing procedures. Acquisition
plans for service contracts or orders must describe the strate-
gies for implementing performance-based acquisition meth-
ods or must provide rationale for not using those methods (see
Subpart 37.6).

(a) Acquisition background and objectives— (1)  State-
ment of need. Introduce the plan by a brief statement of need.
Summarize the technical and contractual history of the acqui-
sition. Discuss feasible acquisition alternatives, the impact of

prior acquisitions on those alternatives, and any related in-
house effort.

(2) Applicable conditions. State all significant condi-
tions affecting the acquisition, such as—

(1) Requirements for compatibility with existing or
future systems or programs; and

(i) Any known cost, schedule, and capability or per-
formance constraints.

(3) Cost. Set forth the established cost goals for the
acquisition and the rationale supporting them, and discuss
related cost concepts to be employed, including, as appropri-
ate, the following items:

(i) Life-cycle cost. Discuss how life-cycle cost will
be considered. If it is not used, explain why. If appropriate,
discuss the cost model used to develop life-cycle-cost
estimates.

(i1) Design-to-cost. Describe the design-to-cost
objective(s) and underlying assumptions, including the ratio-
nale for quantity, learning-curve, and economic adjustment
factors. Describe how objectives are to be applied, tracked,
and enforced. Indicate specific related solicitation and con-
tractual requirements to be imposed.

(iii) Application of should-cost. Describe the appli-
cation of should-cost analysis to the acquisition (see
15.407-4).

(4) Capability or performance. Specify the required
capabilities or performance characteristics of the supplies or
the performance standards of the services being acquired and
state how they are related to the need.

(5) Delivery or performance-period requirements.
Describe the basis for establishing delivery or performance-
period requirements (see Subpart 11.4). Explain and provide
reasons for any urgency if it results in concurrency of devel-
opment and production or constitutes justification for not pro-
viding for full and open competition.

(6) Trade-offs. Discuss the expected consequences of
trade-offs among the various cost, capability or performance,
and schedule goals.

(7) Risks. Discuss technical, cost, and schedule risks
and describe what efforts are planned or underway to reduce
risk and the consequences of failure to achieve goals. If con-
currency of development and production is planned, discuss
its effects on cost and schedule risks.

(8) Acquisition streamlining. If specifically designated
by the requiring agency as a program subject to acquisition
streamlining, discuss plans and procedures to—

(1) Encourage industry participation by using draft
solicitations, presolicitation conferences, and other means of
stimulating industry involvement during design and develop-
ment in recommending the most appropriate application and
tailoring of contract requirements;

(i1) Select and tailor only the necessary and cost-
effective requirements; and

(ii1) State the timeframe for identifying which of
those specifications and standards, originally provided for
guidance only, shall become mandatory.

(FAC 2005-66)  7.1-3
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7.105
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(b) Plan of action—(1) Sources. Indicate the prospective
sources of supplies or services that can meet the need. Con-
sider required sources of supplies or services (see Part 8) and
sources identifiable through databases including the Govern-
mentwide database of contracts and other procurement instru-
ments intended for use by multiple agencies available at
https.//www.contractdirectory.gov/contractdirectory/.
Include consideration of small business, veteran-owned small
business, service-disabled veteran-owned small business,
HUBZone small business, small disadvantaged business, and
women-owned small business concerns (see Part 19), and the
impact of any bundling that might affect their participation in
the acquisition (see 7.107) (15 U.S.C. 644(e)). When the pro-
posed acquisition strategy involves bundling, identify the
incumbent contractors and contracts affected by the bundling.
Address the extent and results of the market research and indi-
cate their impact on the various elements of the plan (see
Part 10).

(2) Competition.(i) Describe how competition will be
sought, promoted, and sustained throughout the course of the
acquisition. If full and open competition is not contemplated,
cite the authority in 6.302, discuss the basis for the application
of that authority, identify the source(s), and discuss why full
and open competition cannot be obtained.

(i1) Identify the major components or subsystems.
Discuss component breakout plans relative to these major
components or subsystems. Describe how competition will be
sought, promoted, and sustained for these components or
subsystems.

(iii) Describe how competition will be sought, pro-
moted, and sustained for spares and repair parts. Identify the
key logistic milestones, such as technical data delivery sched-
ules and acquisition method coding conferences, that affect
competition.

(iv) When effective subcontract competition is both
feasible and desirable, describe how such subcontract compe-
tition will be sought, promoted, and sustained throughout the
course of the acquisition. Identify any known barriers to
increasing subcontract competition and address how to over-
come them.

(3) Contract type selection. Discuss the rationale for the
selection of contract type. For other than firm-fixed-price
contracts, see 16.103(d) for additional documentation guid-
ance. Acquisition personnel shall document the acquisition
plan with findings that detail the particular facts and circum-
stances, (e.g., complexity of the requirements, uncertain dura-
tion of the work, contractor’s technical capability and
financial responsibility, or adequacy of the contractor’s
accounting system), and associated reasoning essential to sup-
port the contract type selection. The contracting officer shall
ensure that requirements and technical personnel provide the
necessary documentation to support the contract type selec-
tion.

(4) Source-selection procedures. Discuss the source-
selection procedures for the acquisition, including the timing
for submission and evaluation of proposals, and the relation-
ship of evaluation factors to the attainment of the acquisition
objectives (see Subpart 15.3). When an EVMS is required

7.1-4

(see FAR 34.202(a)) and a pre-award IBR is contemplated,
the acquisition plan must discuss—

(i) How the pre-award IBR will be considered in the
source selection decision;

(i1) How it will be conducted in the source selection
process (see FAR 15.306); and

(ii1) Whether offerors will be directly compensated
for the costs of participating in a pre-award IBR.

(5) Acquisition considerations. (i) For each contract
contemplated, discuss use of multiyear contracting, options,
or other special contracting methods (see Part 17); any special
clauses, special solicitation provisions, or FAR deviations
required (see Subpart 1.4); whether sealed bidding or negoti-
ation will be used and why; whether equipment will be
acquired by lease or purchase (see Subpart 7.4) and why; and
any other contracting considerations. Provide rationale if a
performance-based acquisition will not be used or if a perfor-
mance-based acquisition for services is contemplated on other
than a firm-fixed-price basis (see 37.102(a), 16.103(d), and
16.505(a)(3)).

(i1) For each order contemplated, discuss—

(A) For information technology acquisitions, how
the capital planning and investment control requirements of
40 U.S.C. 11312 and OMB Circular A-130 will be met (see
7.103(v) and Part 39); and

(B) Why this action benefits the Government,
such as when—

(1) The agency can accomplish its mission
more efficiently and effectively (e.g., take advantage of the
servicing agency’s specialized expertise; or gain access to
contractors with needed expertise); or

(2) Ordering through an indefinite delivery
contract facilitates access to small business concerns, includ-
ing small disadvantaged business concerns, 8(a) contractors,
women-owned small business concerns, HUBZone small
business concerns, veteran-owned small business concerns, or
service-disabled veteran-owned small business concerns.

(ii1) For information technology acquisitions using
Internet Protocol, discuss whether the requirements docu-
ments include the Internet Protocol compliance requirements
specified in 11.002(g) or a waiver of these requirements has
been granted by the agency’s Chief Information Officer.

(iv) For each contract (and order) contemplated, dis-
cuss the strategy to transition to firm-fixed-price contracts to
the maximum extent practicable. During the requirements
development stage, consider structuring the contract require-
ments, e.g., contract line items (CLINS), in a manner that will
permit some, if not all, of the requirements to be awarded on
a firm-fixed-price basis, either in the current contract, future
option years, or follow-on contracts. This will facilitate an
easier transition to a firm-fixed-price contact because a cost
history will be developed for a recurring definitive require-
ment.

(6) Budgeting and funding. Include budget estimates,
explain how they were derived, and discuss the schedule for
obtaining adequate funds at the time they are required (see
Subpart 32.7).

(7) Product or service descriptions. Explain the choice
of product or service description types (including perfor-




PART 10—MARKET RESEARCH

10.002

10.000 Scope of part.

This part prescribes policies and procedures for conducting
market research to arrive at the most suitable approach to
acquiring, distributing, and supporting supplies and services.
This part implements the requirements of 41 U.S.C.
253a(a)(1), 41 U.S.C. 264b, 10 U.S.C. 2377, and 6 U.S.C.
796.

10.001 Policy.
(a) Agencies must—
(1) Ensure that legitimate needs are identified and trade-
offs evaluated to acquire items that meet those needs;
(2) Conduct market research appropriate to the
circumstances—

(i) Before developing new requirements documents
for an acquisition by that agency;

(i1) Before soliciting offers for acquisitions with an
estimated value in excess of the simplified acquisition
threshold;

(ii1) Before soliciting offers for acquisitions with an
estimated value less than the simplified acquisition threshold
when adequate information is not available and the circum-
stances justify its cost;

(iv) Before soliciting offers for acquisitions that
could lead to a bundled contract (15 U.S.C. 644(¢e)(2)(A));

(v) Before awarding a task or delivery order under an
indefinite-delivery/indefinite-quantity (ID/IQ) contract (e.g.,
GWACs, MACs) for a noncommercial item in excess of the
simplified acquisition threshold (10 U.S.C. 2377(¢c)); and

(vi) On an ongoing basis, take advantage (to the max-
imum extent practicable) of commercially available market
research methods in order to effectively identify the capabil-
ities of small businesses and new entrants into Federal con-
tracting that are available in the marketplace for meeting the
requirements of the agency in furtherance of—

(A) A contingency operation or defense against or
recovery from nuclear, biological, chemical, or radiological
attack; and

(B) Disaster relief to include debris removal, dis-
tribution of supplies, reconstruction, and other disaster or
emergency relief activities. (See 26.205).

(3) Use the results of market research to—

(1) Determine if sources capable of satisfying the
agency’s requirements exist;

(i1) Determine if commercial items or, to the extent
commercial items suitable to meet the agency’s needs are not
available, nondevelopmental items are available that—

(A) Meet the agency’s requirements;

(B) Could be modified to meet the agency’s
requirements; or

(C) Could meet the agency’s requirements if
those requirements were modified to a reasonable extent;

(ii1) Determine the extent to which commercial items
or nondevelopmental items could be incorporated at the com-
ponent level;

(iv) Determine the practices of firms engaged in pro-
ducing, distributing, and supporting commercial items, such
as type of contract, terms for warranties, buyer financing,
maintenance and packaging, and marking;

(v) Ensure maximum practicable use of recovered
materials (see Subpart 23.4) and promote energy conservation
and efficiency; and

(vi) Determine whether bundling is necessary and
justified (see 7.107) (15 U.S.C. 644(e)(2)(A)).

(vii) Assess the availability of electronic and infor-
mation technology that meets all or part of the applicable
accessibility standards issued by the Architectural and Trans-
portation Barriers Compliance Board at 36 CFR Part 1194
(see Subpart 39.2).

(b) When conducting market research, agencies should not
request potential sources to submit more than the minimum
information necessary.

(c) If an agency contemplates awarding a bundled contract,
the agency—

(1) When performing market research, should consult
with the local Small Business Administration procurement
center representative (PCR). If a PCR is not assigned, see
19.402(a); and

(2) At least 30 days before release of the solicitation or
30 days prior to placing an order without a solicitation—

(1) Must notify any affected incumbent small busi-
ness concerns of the Government’s intention to bundle the
requirement; and

(i1) Should notify any affected incumbent small busi-
ness concerns of how the concerns may contact the appropri-
ate Small Business Administration representative.

(d) See 10.003 for the requirement for a prime contractor
to perform market research in contracts in excess of $5 million
for the procurement of items other than commercial items in
accordance with section 826 of Public Law 110-181.

10.002 Procedures.

(a) Acquisitions begin with a description of the Govern-
ment’s needs stated in terms sufficient to allow conduct of
market research.

(b) Market research is then conducted to determine if com-
mercial items or nondevelopmental items are available to
meet the Government’s needs or could be modified to meet
the Government’s needs.

(1) The extent of market research will vary, depending
on such factors as urgency, estimated dollar value, complex-
ity, and past experience. The contracting officer may use mar-
ket research conducted within 18 months before the award of
any task or delivery order if the information is still current,
accurate, and relevant. Market research involves obtaining
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information specific to the item being acquired and should
include—

(i) Whether the Government’s needs can be met
by—

(A) Items of a type customarily available in the
commercial marketplace;

(B) Items of a type customarily available in the
commercial marketplace with modifications; or

(C) Items used exclusively for governmental
purposes;

(i) Customary practices regarding customizing,
modifying or tailoring of items to meet customer needs and
associated costs;

(ii1) Customary practices, including warranty, buyer
financing, discounts, contract type considering the nature and
risk associated with the requirement, etc., under which com-
mercial sales of the products or services are made;

(iv) The requirements of any laws and regulations
unique to the item being acquired;

(v) The availability of items that contain recovered
materials and items that are energy efficient;

(vi) The distribution and support capabilities of
potential suppliers, including alternative arrangements and
cost estimates; and

(vii) Size and status of potential sources (see
Part 19).

(2) Techniques for conducting market research may
include any or all of the following:

(i) Contacting knowledgeable individuals in Gov-
ernment and industry regarding market capabilities to meet
requirements.

(i1) Reviewing the results of recent market research
undertaken to meet similar or identical requirements.

(ii1) Publishing formal requests for information in
appropriate technical or scientific journals or business
publications.

(iv) Querying the Governmentwide database of con-
tracts and other procurement instruments intended for use by
multiple agencies available at https://
www.contractdirectory.gov/contractdirectory/ and  other

10.0-2

Government and commercial databases that provide informa-
tion relevant to agency acquisitions.

(v) Participating in interactive, on-line communica-
tion among industry, acquisition personnel, and customers.

(vi) Obtaining source lists of similar items from
other contracting activities or agencies, trade associations or
other sources.

(vii) Reviewing catalogs and other generally avail-
able product literature published by manufacturers, distribu-
tors, and dealers or available on-line.

(viii) Conducting interchange meetings or holding
presolicitation conferences to involve potential offerors early
in the acquisition process.

(c) If market research indicates commercial or nondevel-
opmental items might not be available to satisfy agency needs,
agencies shall reevaluate the need in accordance with
10.001(a)(3)(ii)) and determine whether the need can be
restated to permit commercial or nondevelopmental items to
satisfy the agency’s needs.

(d)(1) If market research establishes that the Government’s
need may be met by a type of item or service customarily
available in the commercial marketplace that would meet the
definition of a commercial item at Subpart 2.1, the contracting
officer shall solicit and award any resultant contract using the
policies and procedures in Part 12.

(2) If market research establishes that the Government’s
need cannot be met by a type of item or service customarily
available in the marketplace, Part 12 shall not be used. When
publication of the notice at 5.201 is required, the contracting
officer shall include a notice to prospective offerors that the
Government does not intend to use Part 12 for the acquisition.

(e) Agencies should document the results of market
research in a manner appropriate to the size and complexity of
the acquisition.

10.003 Contract clause.

The contracting officer shall insert the clause at 52.210-1,
Market Research, in solicitations and contracts over $5 mil-
lion for the procurement of items other than commercial
items.
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13.501

Subpart 13.5—Test Program for Certain
Commercial Items

13.500 General.

(a) This subpart authorizes, as a test program, use of sim-
plified procedures for the acquisition of supplies and services
in amounts greater than the simplified acquisition threshold
but not exceeding $6.5 million ($12 million for acquisitions
as described in 13.500(e)), including options, if the contract-
ing officer reasonably expects, based on the nature of the sup-
plies or services sought, and on market research, that offers
will include only commercial items. Under this test program,
contracting officers may use any simplified acquisition pro-
cedure in this part, subject to any specific dollar limitation
applicable to the particular procedure. The purpose of this test
program is to vest contracting officers with additional proce-
dural discretion and flexibility, so that commercial item
acquisitions in this dollar range may be solicited, offered,
evaluated, and awarded in a simplified manner that maxi-
mizes efficiency and economy and minimizes burden and
administrative costs for both the Government and industry
(10 U.S.C. 2304(g) and 2305 and 41 U.S.C. 253(g) and 253a
and 253b).

(b) For the period of this test, contracting activities must
employ the simplified procedures authorized by the test to the
maximum extent practicable.

(c) When acquiring commercial items using the procedures
in this part, the requirements of Part 12 apply subject to the
order of precedence provided at 12.102(c). This includes use
of the provisions and clauses in Subpart 12.3.

(d) The authority to issue solicitations under this subpart
expires on January 1, 2015. Contracting officers may award
contracts after the expiration of this authority for solicitations
issued before the expiration of the authority.

(e) Under 41 U.S.C. 428a, the simplified acquisition pro-
cedures authorized by this test program may be used for acqui-
sitions that do not exceed $12 million when—

(1) The acquisition is for commercial items that, as
determined by the head of the agency, are to be used in support
of a contingency operation or to facilitate the defense against
or recovery from nuclear, biological, chemical, or radiologi-
cal attack; or

(2) The acquisition will be treated as an acquisition of
commercial items in accordance with 12.102(f)(1).

13.501 Special documentation requirements.

(a) Sole source (including brand name) acquisitions.
(1) Acquisitions conducted under simplified acquisition pro-
cedures are exempt from the requirements in Part 6. However,
contracting officers must—

(i) Conduct sole source acquisitions, as defined in
2.101, (including brand name) under this subpart only if the
need to do so is justified in writing and approved at the levels
specified in paragraph (a)(2) of this section;

(i1) Prepare sole source (including brand name) jus-
tifications using the format at 6.303-2, modified to reflect an
acquisition under the authority of the test program for com-
mercial items (section 4202 of the Clinger-Cohen Act
of 1996) or the authority of the Services Acquisition Reform
Act of 2003 (41 U.S.C. 428a);

(iii) Make publicly available the justifications
(excluding brand name) required by 6.305(a) within 14 days
after contract award or in the case of unusual and compelling
urgency within 30 days after contract award, in accordance
with 6.305 procedures at paragraphs (b), (d), (e), and (f); and

(iv) Make publicly available brand name justifica-
tions with the solicitation, in accordance with 5.102(a)(6).

(2) Justifications and approvals are required under this
subpart for sole-source (including brand-name) acquisitions
or portions of an acquisition requiring a brand-name. If the
justification is to cover only the portion of the acquisition
which is brand-name, then it should so state; the approval
level requirements will then only apply to that portion.

(1) For a proposed contract exceeding $150,000, but
not exceeding $650,000, the contracting officer’s certification
that the justification is accurate and complete to the best of the
contracting officer’s knowledge and belief will serve as
approval, unless a higher approval level is established in
accordance with agency procedures.

(i) For a proposed contract exceeding $650,000, but
not exceeding $12.5 million, the competition advocate for the
procuring activity, designated pursuant to 6.501; or an official
described in 6.304(a)(3) or (a)(4) must approve the justifica-
tion and approval. This authority is not delegable.

(iii) For a proposed contract exceeding $12.5 million
but not exceeding $62.5 million or, for DoD, NASA, and the
Coast Guard, not exceeding $85.5 million, the head of the pro-
curing activity or the official described in 6.304(a)(3) or (a)(4)
must approve the justification and approval. This authority is
not delegable.

(iv) For a proposed contract exceeding $62.5 million
or, for DoD, NASA, and the Coast Guard, $85.5 million, the
official described in 6.304(a)(4) must approve the justifica-
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tion and approval. This authority is not delegable except as
provided in 6.304(a)(4).
(b) Contract file documentation. The contract file must
include—
(1) A brief written description of the procedures used in
awarding the contract, including the fact that the test proce-
dures in FAR Subpart 13.5 were used,

13.5-2  (FAC 2005-66)

(2) The number of offers received;

(3) An explanation, tailored to the size and complexity
of the acquisition, of the basis for the contract award decision;
and

(4) Any justification approved under paragraph (a) of
this section.
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SUBPART 37.3—DISMANTLING, DEMOLITION, OR REMOVAL OF IMPROVEMENTS

37.304

Subpart 37.3—Dismantling, Demolition, or
Removal of Improvements

37.300 Scope of subpart.

This subpart prescribes procedures for contracting for dis-
mantling or demolition of buildings, ground improvements
and other real property structures and for the removal of such
structures or portions of them (hereafter referred to as “dis-
mantling, demolition, or removal of improvements”).

37.301 Labor standards.

Contracts for dismantling, demolition, or removal of
improvements are subject to either the Service Contract Act
(41 U.S.C. 351-358) or the Davis-Bacon Act (40 U.S.C. 3141
et seq.). If the contract is solely for dismantling, demolition,
or removal of improvements, the Service Contract Act applies
unless further work which will result in the construction, alter-
ation, or repair of a public building or public work at that loca-
tion is contemplated. If such further construction work is
intended, even though by separate contract, then the Davis-
Bacon Act applies to the contract for dismantling, demolition,
or removal.

37.302 Bonds or other security.

When a contract is solely for dismantling, demolition, or
removal of improvements, the Miller Act (40 U.S.C. 3131 et
seq.) (see 28.102) does not apply. However, the contracting
officer may require the contractor to furnish a performance
bond or other security (see 28.103) in an amount that the con-
tracting officer considers adequate to—

(a) Ensure completion of the work;

(b) Protect property to be retained by the Government;

(c) Protect property to be provided as compensation to the
contractor; and

(d) Protect the Government against damage to adjoining

property.

37.303 Payments.
(a) The contract may provide that the—
(1) Government pay the contractor for the dismantling
or demolition of structures; or
(2) Contractor pay the Government for the right to sal-
vage and remove the materials resulting from the dismantling
or demolition operation.
(b) The contracting officer shall consider the usefulness to
the Government of all salvageable property. Any of the prop-

erty that is more useful to the Government than its value as sal-
vage to the contractor should be expressly designated in the
contract for retention by the Government. The contracting
officer shall determine the fair market value of any property
not so designated, since the contractor will get title to this
property, and its value will therefore be important in deter-
mining what payment, if any, shall be made to the contractor
and whether additional compensation will be made if the con-
tract is terminated.

37.304 Contract clauses.

(a) The contracting officer shall insert the clause at
52.237-4, Payment by Government to Contractor, in solicita-
tions and contracts solely for dismantling, demolition, or
removal of improvements whenever the contracting officer
determines that the Government shall make payment to the
contractor in addition to any title to property that the contrac-
tor may receive under the contract. If the contracting officer
determines that all material resulting from the dismantling or
demolition work is to be retained by the Government, use the
basic clause with its Alternate I.

(b) The contracting officer shall insert the clause at
52.237-5, Payment by Contractor to Government in solicita-
tions and contracts for dismantling, demolition, or removal of
improvements whenever the contractor is to receive title to
dismantled or demolished property and a net amount of com-
pensation is due to the Government, except if the contracting
officer determines that it would be advantageous to the Gov-
ernment for the contractor to pay in increments and the Gov-
ernment to transfer title to the contractor for increments of
property only upon receipt of those payments.

(c) The contracting officer shall insert the clause at
52.237-6, Incremental Payment by Contractor to Govern-
ment, in solicitations and contracts for dismantling, demoli-
tion, or removal of improvements if (1) the contractor is to
receive title to dismantled or demolished property and a net
amount of compensation is due the Government, and (2) the
contracting officer determines that it would be advantageous
to the Government for the contractor to pay in increments, and
for the Government to transfer title to the contractor for incre-
ments of property only upon receipt of those payments. This
determination may be appropriate, for example, if it encour-
ages greater competition or participation of small business
concerns.
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52.225-1

relative to the goals of the Environmental Management Sys-
tems.

(End of clause)

52.224-1 Privacy Act Notification.

As prescribed in 24.104, insert the following clause in
solicitations and contracts, when the design, development, or
operation of a system of records on individuals is required to
accomplish an agency function:

PRIVACY ACT NOTIFICATION (APR 1984)

The Contractor will be required to design, develop, or
operate a system of records on individuals, to accomplish an
agency function subject to the Privacy Act of 1974, Public
Law 93-579, December 31, 1974 (5 U.S.C. 552a) and appli-
cable agency regulations. Violation of the Act may involve
the imposition of criminal penalties.

(End of clause)

52.224-2 Privacy Act.

As prescribed in 24.104, insert the following clause in
solicitations and contracts, when the design, development, or
operation of a system of records on individuals is required to
accomplish an agency function:

PRIVACY ACT (APR 1984)

(a) The Contractor agrees to—

(1) Comply with the Privacy Act of 1974 (the Act) and
the agency rules and regulations issued under the Act in the
design, development, or operation of any system of records on
individuals to accomplish an agency function when the con-
tract specifically identifies—

(1) The systems of records; and
(i1) The design, development, or operation work that
the contractor is to perform;

(2) Include the Privacy Act notification contained in
this contract in every solicitation and resulting subcontract
and in every subcontract awarded without a solicitation, when
the work statement in the proposed subcontract requires the
redesign, development, or operation of a system of records on
individuals that is subject to the Act; and

(3) Include this clause, including this paragraph (3), in
all subcontracts awarded under this contract which requires
the design, development, or operation of such a system of
records.

(b) In the event of violations of the Act, a civil action may
be brought against the agency involved when the violation
concerns the design, development, or operation of a system of

records on individuals to accomplish an agency function, and
criminal penalties may be imposed upon the officers or
employees of the agency when the violation concerns the
operation of a system of records on individuals to accomplish
an agency function. For purposes of the Act, when the contract
is for the operation of a system of records on individuals to
accomplish an agency function, the Contractor is considered
to be an employee of the agency.

(c)(1) “Operation of a system of records,” as used in this
clause, means performance of any of the activities associated
with maintaining the system of records, including the collec-
tion, use, and dissemination of records.

(2) “Record,” as used in this clause, means any item,
collection, or grouping of information about an individual that
is maintained by an agency, including, but not limited to, edu-
cation, financial transactions, medical history, and criminal or
employment history and that contains the person’s name, or
the identifying number, symbol, or other identifying particu-
lar assigned to the individual, such as a fingerprint or voice-
print or a photograph.

(3) “System of records on individuals,” as used in this
clause, means a group of any records under the control of any
agency from which information is retrieved by the name of the
individual or by some identifying number, symbol, or other
identifying particular assigned to the individual.

(End of clause)

52.225-1 Buy American Act—Supplies.
Asprescribedin25.1101(a)(1), insert the following clause:

Buy AMERICAN ACT—SUPPLIES (FEB 2009)

(a) Definitions. As used in this clause—
“Commercially available off-the-shelf (COTS) item”—
(1) Means any item of supply (including construction
material) that is—
(1) A commercial item (as defined in paragraph (1) of
the definition at FAR 2.101);
(i1) Sold in substantial quantities in the commercial
marketplace; and
(ii1) Offered to the Government, under a contract or
subcontract at any tier, without modification, in the same form
in which it is sold in the commercial marketplace; and
(2) Does not include bulk cargo, as defined in section 3
of the Shipping Act of 1984 (46 U.S.C. App. 1702), such as
agricultural products and petroleum products.
“Component” means an article, material, or supply incor-
porated directly into an end product.
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“Cost of components” means—

(3) For components purchased by the Contractor, the
acquisition cost, including transportation costs to the place of
incorporation into the end product (whether or not such costs
are paid to a domestic firm), and any applicable duty (whether
or not a duty-free entry certificate is issued); or

(4) For components manufactured by the Contractor, all
costs associated with the manufacture of the component,
including transportation costs as described in paragraph (1) of
this definition, plus allocable overhead costs, but excluding
profit. Cost of components does not include any costs associ-
ated with the manufacture of the end product.

“Domestic end product” means—

(1) An unmanufactured end product mined or produced
in the United States;

(2) An end product manufactured in the United States,
if—

(1) The cost of its components mined, produced, or
manufactured in the United States exceeds 50 percent of the
cost of all its components. Components of foreign origin of
the same class or kind as those that the agency determines are
not mined, produced, or manufactured in sufficient and rea-
sonably available commercial quantities of a satisfactory
quality are treated as domestic. Scrap generated, collected,
and prepared for processing in the United States is considered
domestic; or

(i1) The end product is a COTS item.

“End product” means those articles, materials, and sup-
plies to be acquired under the contract for public use.

“Foreign end product” means an end product other than a
domestic end product.

“United States” means the 50 States, the District of Colum-
bia, and outlying areas.

(b) The Buy American Act (41 U.S.C. 10a - 10d) provides
a preference for domestic end products for supplies acquired
for use in the United States. In accordance with
41 U.S.C. 431, the component test of the Buy American Act
is waived for an end product that is a COTS item (See
12.505(a)(1)).

(c) Offerors may obtain from the Contracting Officer a list
of foreign articles that the Contracting Officer will treat as
domestic for this contract.

(d) The Contractor shall deliver only domestic end prod-
ucts except to the extent that it specified delivery of foreign
end products in the provision of the solicitation entitled “Buy
American Act Certificate.”

(End of clause)
52.225-2 Buy American Act Certificate.

As prescribed in 25.1101(a)(2), insert the following
provision:

52.2-138.2

BUY AMERICAN ACT CERTIFICATE (FEB 2009)

(a) The offeror certifies that each end product, except those
listed in paragraph (b) of this provision, is a domestic end
product and that for other than COTS items, the offeror has
considered components of unknown origin to have been
mined, produced, or manufactured outside the United States.
The offeror shall list as foreign end products those end prod-
ucts manufactured in the United States that do not qualify as
domestic end products, i.e., an end product that is nota COTS
item and does not meet the component test in paragraph (2) of
the definition of “domestic end product.” The terms “com-
mercially available off-the-shelf (COTS) item,” “compo-
nent,” “domestic end product,” “end product,” “foreign end
product,” and “United States” are defined in the clause of this
solicitation entitled “Buy American Act—Supplies.”

(b) Foreign End Products:

LINE ITEM NoO. COUNTRY OF ORIGIN

[List as necessary]

(c) The Government will evaluate offers in accordance
with the policies and procedures of Part 25 of the Federal
Acquisition Regulation.

(End of provision)

52.225-3 Buy American Act—Free Trade Agreements—
Israeli Trade Act.
As prescribed in 25.1101(b)(1)(i), insert the following
clause:

BUY AMERICAN ACT—FREE TRADE AGREEMENTS—
ISRAELI TRADE ACT (Nov 2012)

(a) Definitions. As used in this clause—
“Bahrainian, Moroccan, Omani, Panamanian, or Peruvian
end product” means an article that—
(1) Is wholly the growth, product, or manufacture of
Bahrain, Morocco, Oman, Panama, or Peru; or
(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
transformed in Bahrain, Morocco, Oman, Panama, or Peru
into a new and different article of commerce with a name,
character, or use distinct from that of the article or articles
from which it was transformed. The term refers to a product
offered for purchase under a supply contract, but for purposes
of calculating the value of the end product includes services
(except transportation services) incidental to the article, pro-
vided that the value of those incidental services does not
exceed that of the article itself.
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tion and applicable supporting data required by paragraphs (c)
and (d) of the clause at FAR 52.225-9 in the request. If an off-
eror has not requested a determination regarding the inappli-
cability of the Buy American Act before submitting its offer,
or has not received a response to a previous request, the off-
eror shall include the information and supporting data in the
offer.

(¢) Evaluation of offers. (1) The Government will evaluate
an offer requesting exception to the requirements of the Buy
American Act, based on claimed unreasonable cost of domes-
tic construction material, by adding to the offered price the
appropriate percentage of the cost of such foreign construc-
tion material, as specified in paragraph (b)(3)(i) of the clause
at FAR 52.225-9.

(2) If evaluation results in a tie between an offeror that
requested the substitution of foreign construction material
based on unreasonable cost and an offeror that did not request
an exception, the Contracting Officer will award to the offeror
that did not request an exception based on unreasonable cost.

(d) Alternate offers. (1) When an offer includes foreign
construction material not listed by the Government in this
solicitation in paragraph (b)(2) of the clause at FAR 52.225-9,
the offeror also may submit an alternate offer based on use of
equivalent domestic construction material.

(2) If an alternate offer is submitted, the offeror shall
submit a separate Standard Form 1442 for the alternate offer,
and a separate price comparison table prepared in accordance
with paragraphs (c) and (d) of the clause at FAR 52.225-9 for
the offer that is based on the use of any foreign construction
material for which the Government has not yet determined an
exception applies.

(3) If the Government determines that a particular
exception requested in accordance with paragraph (c) of the
clause at FAR 52.225-9 does not apply, the Government will
evaluate only those offers based on use of the equivalent
domestic construction material, and the offeror shall be
required to furnish such domestic construction material. An
offer based on use of the foreign construction material for
which an exception was requested—

(1) Will be rejected as nonresponsive if this acquisi-
tion is conducted by sealed bidding; or
(i1) May be accepted if revised during negotiations.

(End of provision)

Alternate I (May 2002). As prescribed in 25.1102(b)(2),
substitute the following paragraph (b) for paragraph (b) of the
basic provision:

(b) Requests for determinations of inapplicability. An off-
eror requesting a determination regarding the inapplicability of
the Buy American Act shall submit the request with its offer,
including the information and applicable supporting data
required by paragraphs (c) and (d) of the clause at
FAR 52.225-9.

52.225-11 Buy American Act—Construction Materials
under Trade Agreements.
As prescribed in 25.1102(c), insert the following clause:

BUY AMERICAN ACT—CONSTRUCTION MATERIALS
UNDER TRADE AGREEMENTS (NOV 2012)

(a) Definitions. As used in this clause—

“Caribbean Basin country construction material” means a
construction material that—

(1) Is wholly the growth, product, or manufacture of a
Caribbean Basin country; or

(2) In the case of a construction material that consists in
whole or in part of materials from another country, has been
substantially transformed in a Caribbean Basin country into a
new and different construction material distinct from the
materials from which it was transformed.

“Commercially available off-the-shelf (COTS) item”—

(1) Means any item of supply (including construction
material) that is—

(i) A commercial item (as defined in paragraph (1) of
the definition at FAR 2.101);

(i1) Sold in substantial quantities in the commercial
marketplace; and

(ii1) Offered to the Government, under a contract or
subcontract at any tier, without modification, in the same form
in which it is sold in the commercial marketplace; and

(2) Does not include bulk cargo, as defined in section 3
of the Shipping Act of 1984 (46 U.S.C. App. 1702), such as
agricultural products and petroleum products.

“Component” means an article, material, or supply incor-
porated directly into a construction material.

“Construction material” means an article, material, or sup-
ply brought to the construction site by the Contractor or sub-
contractor for incorporation into the building or work. The
term also includes an item brought to the site preassembled
from articles, materials, or supplies. However, emergency life
safety systems, such as emergency lighting, fire alarm, and
audio evacuation systems, that are discrete systems incorpo-
rated into a public building or work and that are produced as
complete systems, are evaluated as a single and distinct con-
struction material regardless of when or how the individual
parts or components of those systems are delivered to the con-
struction site. Materials purchased directly by the Govern-
ment are supplies, not construction material.

“Cost of components” means—

(1) For components purchased by the Contractor, the
acquisition cost, including transportation costs to the place of
incorporation into the construction material (whether or not
such costs are paid to a domestic firm), and any applicable
duty (whether or not a duty-free entry certificate is issued); or

(2) For components manufactured by the Contractor, all
costs associated with the manufacture of the component,
including transportation costs as described in paragraph (1) of

(FAC 2005-66) 52.2-147
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this definition, plus allocable overhead costs, but excluding
profit. Cost of components does not include any costs associ-
ated with the manufacture of the construction material.

“Designated country” means any of the following
countries:

(1) A World Trade Organization Government Procure-
ment Agreement country (Armenia, Aruba, Austria, Belgium,
Bulgaria, Canada, Cyprus, Czech Republic, Denmark, Esto-
nia, Finland, France, Germany, Greece, Hong Kong, Hun-
gary, Iceland, Ireland, Israel, Italy, Japan, Korea (Republic
of), Latvia, Liechtenstein, Lithuania, Luxembourg, Malta,
Netherlands, Norway, Poland, Portugal, Romania, Singapore,
Slovak Republic, Slovenia, Spain, Sweden, Switzerland, Tai-
wan, or United Kingdom);

(2) A Free Trade Agreement country (Australia, Bahr-
ain, Canada, Chile, Colombia, Costa Rica, Dominican Repub-
lic, El Salvador, Guatemala, Honduras, Korea (Republic of),
Mexico, Morocco, Nicaragua, Oman, Panama, Peru, or Sin-
gapore);

(3) A least developed country (Afghanistan, Angola,
Bangladesh, Benin, Bhutan, Burkina Faso, Burundi, Cambo-
dia, Central African Republic, Chad, Comoros, Democratic
Republic of Congo, Djibouti, East Timor, Equatorial Guinea,
Eritrea, Ethiopia, Gambia, Guinea, Guinea-Bissau, Haiti, Kir-
ibati, Laos, Lesotho, Liberia, Madagascar, Malawi, Maldives,
Mali, Mauritania, Mozambique, Nepal, Niger, Rwanda,
Samoa, Sao Tome and Principe, Senegal, Sierra Leone,
Solomon Islands, Somalia, Tanzania, Togo, Tuvalu, Uganda,
Vanuatu, Yemen, or Zambia); or

(4) A Caribbean Basin country (Antigua and Barbuda,
Aruba, Bahamas, Barbados, Belize, Bonaire, British Virgin
Islands, Curacao, Dominica, Grenada, Guyana, Haiti,
Jamaica, Montserrat, Saba, St. Kitts and Nevis, St. Lucia, St.
Vincent and the Grenadines, Sint Eustatius, Sint Maarten, or
Trinidad and Tobago).

“Designated country construction material” means a con-
struction material that is a WTO GPA country construction
material, an FTA country construction material, a least devel-
oped country construction material, or a Caribbean Basin
country construction material.

“Domestic construction material” means—

(1) An unmanufactured construction material mined or
produced in the United States;

(2) A construction material manufactured in the United
States, if—

(1) The cost of its components mined, produced, or
manufactured in the United States exceeds 50 percent of the
cost of all its components. Components of foreign origin of
the same class or kind for which nonavailability determina-
tions have been made are treated as domestic; or

(i1) The construction material is a COTS item.

“Foreign construction material” means a construction
material other than a domestic construction material.

52.2-148

“Free Trade Agreement country construction material”
means a construction material that—

(1) Is wholly the growth, product, or manufacture of a
Free Trade Agreement (FTA) country; or

(2) In the case of a construction material that consists in
whole or in part of materials from another country, has been
substantially transformed in a FTA country into a new and dif-
ferent construction material distinct from the materials from
which it was transformed.

“Least developed country construction material” means a
construction material that—

(1) Is wholly the growth, product, or manufacture of a
least developed country; or

(2) In the case of a construction material that consists in
whole or in part of materials from another country, has been
substantially transformed in a least developed country into a
new and different construction material distinct from the
materials from which it was transformed.

“United States” means the 50 States, the District of Colum-
bia, and outlying areas.

“WTO GPA country construction material” means a con-
struction material that—

(1) Is wholly the growth, product, or manufacture of a
WTO GPA country; or

(2) In the case of a construction material that consists in
whole or in part of materials from another country, has been
substantially transformed in a WTO GPA country into a new
and different construction material distinct from the materials
from which it was transformed.

(b) Construction materials. (1) This clause implements
the Buy American Act (41 U.S.C. chapter 83) by providing a
preference for domestic construction material. In accordance
with41 U.S.C. 1907, the component test of the Buy American
Act is waived for construction material that is a COTS item
(See FAR 12.505(a)(2)). In addition, the Contracting Officer
has determined that the WTO GPA and Free Trade Agree-
ments (FTAs) apply to this acquisition. Therefore, the Buy
American Act restrictions are waived for designated county
construction materials.

(2) The Contractor shall use only domestic or desig-
nated country construction material in performing this con-
tract, except as provided in paragraphs (b)(3) and (b)(4) of this
clause.

(3) The requirement in paragraph (b)(2) of this clause
does not apply to information technology that is a commercial
item or to the construction materials or components listed by
the Government as follows:

[Contracting Officer to list applicable excepted materials or
indicate “none”’|

(4) The Contracting Officer may add other foreign con-
struction material to the list in paragraph (b)(3) of this clause
if the Government determines that—
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52.229-10

tracting Officer or to comply with the provisions of
paragraph (i) of this clause.

(g) No adjustment shall be made in the contract price under
this clause unless the amount of the adjustment exceeds $250.

(h) If the Contractor obtains a reduction in tax liability
under the United States Internal Revenue Code (Title 26, U.S.
Code) because of the payment of any tax or duty that either
was included in the contract price or was the basis of an
increase in the contract price, the amount of the reduction
shall be paid or credited to the Government of the United
States as the Contracting Officer directs.

(1) The Contractor shall take all reasonable action to obtain
exemption from or refund of any taxes or duties, including
interest or penalty, from which the United States Government,
the Contractor, any subcontractor, or the transactions or prop-
erty covered by this contract are exempt under the laws of the
country concerned or its political subdivisions or which the
governments of the United States and of the country con-
cerned have agreed shall not be applicable to expenditures in
such country by or on behalf of the United States.

(j) The Contractor shall promptly notify the Contracting
Officer of all matters relating to taxes or duties that reasonably
may be expected to result in either an increase or decrease in
the contract price and shall take appropriate action as the Con-
tracting Officer directs. The contract price shall be equitably
adjusted to cover the costs of action taken by the Contractor
at the direction of the Contracting Officer, including any inter-
est, penalty, and reasonable attorneys’ fees.

(End of clause)

52.229-7 Taxes—Fixed-Price Contracts with Foreign
Governments.
As prescribed in 29.402-1(b), insert the following clause:

TAXES—FIXED-PRICE CONTRACTS WITH FOREIGN
GOVERNMENTS (FEB 2013)

(a) “Contract date,” as used in this clause, means the date
set for bid opening or, if this is a negotiated contract or a mod-
ification, the effective date of this contract or modification.

(b)(1) The contract price, including the prices in any sub-
contracts under this contract, does not include any tax or duty
that the Government of the United States and the Government
of [insert name of the foreign government]| have
agreed shall not apply to expenditures made by the United
States in [insert name of country], or any tax or duty
not applicable to this contract or any subcontracts under this
contract, pursuant to the laws of [insert name of coun-
try]. If any such tax or duty has been included in the contract
price, through error or otherwise, the contract price shall be
correspondingly reduced.

(2) Taxes imposed under 26 U.S.C. 5000C may not be
included in the contract price.

(c) If, after the contract date, the Government of the United
States and the Government of [insert name of the for-

eign government] agree that any tax or duty included in the
contract price shall not apply to expenditures by the United
States in [insert name of country], the contract price
shall be reduced accordingly.

(d) No adjustment shall be made in the contract price under
this clause unless the amount of the adjustment exceeds $250.

(End of clause)

52.229-8 Taxes—Foreign Cost-Reimbursement
Contracts.
As prescribed in 29.402-2(a), insert the following clause:

TAXES—FOREIGN COST-REIMBURSEMENT CONTRACTS
(MAR 1990)

(a) Any tax or duty from which the United States Govern-
ment is exempt by agreement with the Government of
[insert name of the foreign government], or from which the
Contractor or any subcontractor under this contract is exempt
under the laws of [insert name of country], shall not
constitute an allowable cost under this contract.

(b) If the Contractor or subcontractor under this contract
obtains a foreign tax credit that reduces its Federal income tax
liability under the United States Internal Revenue Code
(Title 26, U.S. Code) because of the payment of any tax or
duty that was reimbursed under this contract, the amount of
the reduction shall be paid or credited at the time of such offset
to the Government of the United States as the Contracting
Officer directs.

(End of clause)

52.229-9 Taxes—Cost-Reimbursement Contracts with
Foreign Governments.
As prescribed in 29.402-2(b), insert the following clause:

TAXES—COST-REIMBURSEMENT CONTRACTS WITH
FOREIGN GOVERNMENTS (MAR 1990)

(a) Any tax or duty from which the United States Govern-
ment is exempt by agreement with the Government of
[insert name of the foreign government], or from which any
subcontractor under this contract is exempt under the laws of

[insert name of country], shall not constitute an allow-
able cost under this contract.

(b) If any subcontractor obtains a foreign tax credit that
reduces its Federal income tax liability under the United
States Internal Revenue Code (Title 26, U.S. Code) because
of the payment of any tax or duty that was reimbursed under
this contract, the amount of the reduction shall be paid (not
credited to the contract) to the Treasurer of the United States
at the time the Federal income tax return is filed.

(End of clause)
52.229-10 State of New Mexico Gross Receipts and

Compensating Tax.
As prescribed in 29.401-4(b), insert the following clause:

52.2-189
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STATE OF NEW MEXICO GROSS RECEIPTS AND
COMPENSATING TAX (APR 2003)

(a) Within thirty (30) days after award of this contract, the
Contractor shall advise the State of New Mexico of this con-
tract by registering with the State of New Mexico, Taxation
and Revenue Department, Revenue Division, pursuant to the
Tax Administration Act of the State of New Mexico and shall
identify the contract number.

(b) The Contractor shall pay the New Mexico gross
receipts taxes, pursuant to the Gross Receipts and Compen-
sating Tax Act of New Mexico, assessed against the contract
fee and costs paid for performance of this contract, or of any
part or portion thereof, within the State of New Mexico. The
allowability of any gross receipts taxes or local option taxes
lawfully paid to the State of New Mexico by the Contractor
or its subcontractors will be determined in accordance with
the Allowable Cost and Payment clause of this contract except
as provided in paragraph (d) of this clause.

(c) The Contractor shall submit applications for Nontax-
able Transaction Certificates, Form CSR-3C, to the:

State of New Mexico Taxation and Revenue Dept.
Revenue Division

PO Box 630

Santa Fe, New Mexico 87509

When the Type 15 Nontaxable Transaction Certificate is
issued by the Revenue Division, the Contractor shall use these
certificates strictly in accordance with this contract, and the
agreement between the (* ) and the New
Mexico Taxation and Revenue Department.

(d) The Contractor shall provide Type 15 Nontaxable
Transaction Certificates to each vendor in New Mexico sell-
ing tangible personal property to the Contractor for use in the
performance of this contract. Failure to provide a Type 15
Nontaxable Transaction Certificate to vendors will result in
the vendor’s liability for the gross receipt taxes and those
taxes, which are then passed on to the Contractor, shall not be
reimbursable as an allowable cost by the Government.

(e) The Contractor shall pay the New Mexico compensat-
ing user tax for any tangible personal property which is pur-
chased pursuant to a Nontaxable Transaction Certificate if
such property is not used for Federal purposes.

(f) Out-of-state purchase of tangible personal property by
the Contractor which would be otherwise subject to compen-
sation tax shall be governed by the principles of this clause.
Accordingly, compensating tax shall be due from the contrac-
tor only if such property is not used for Federal purposes.

(g) The (* ) may receive information
regarding the Contractor from the Revenue Division of the
New Mexico Taxation and Revenue Department and, at the
discretion of the (* ), may participate in
any matters or proceedings pertaining to this clause or the
above-mentioned Agreement. This shall not preclude the
Contractor from having its own representative nor does it obli-
gate the (* ) to represent its Contractor.

(h) The Contractor agrees to insert the substance of this
clause, including this paragraph (h), in each subcontract

52.2-190 (FAC 2005-66)

which meets the criteria in 29.401-4(b)(1) through (3) of the
Federal Acquisition Regulation, 48 CFR Part 29.

(i) Paragraphs (a) through (h) of this clause shall be null
and void should the Agreement referred to in paragraph (c) of
this clause be terminated; provided, however, that such termi-
nation shall not nullify obligations already incurred prior to
the date of termination.

[*Insert appropriate agency name in blanks.]

(End of clause)

52.230-1 Cost Accounting Standards Notices and
Certification.
As prescribed in 30.201-3, insert the following provision:

COST ACCOUNTING STANDARDS NOTICES AND
CERTIFICATION (MAY 2012)

Note: This notice does not apply to small businesses or foreign
governments. This notice is in three parts, identified by Roman
numerals I through III.

Offerors shall examine each part and provide the requested
information in order to determine Cost Accounting Standards
(CAS) requirements applicable to any resultant contract.

If the offeror is an educational institution, Part IT does not
apply unless the contemplated contract will be subject to full
or modified CAS coverage pursuant to 48 CFR
9903.201-2(c)(5) or 9903.201-2(c)(6), respectively.

1. DISCLOSURE STATEMENT—COST ACCOUNTING
PRACTICES AND CERTIFICATION

(a) Any contract in excess of $700,000 resulting from this
solicitation will be subject to the requirements of the Cost
Accounting Standards Board (48 CFR Chapter 99), except for
those contracts which are exempt as specified in 48 CFR
9903.201-1.

(b) Any offeror submitting a proposal which, if accepted,
will result in a contract subject to the requirements of 48 CFR
Chapter 99 must, as a condition of contracting, submit a Dis-
closure Statement as required by 48 CFR 9903.202. When
required, the Disclosure Statement must be submitted as a part
of the offeror’s proposal under this solicitation unless the off-
eror has already submitted a Disclosure Statement disclosing
the practices used in connection with the pricing of this pro-
posal. If an applicable Disclosure Statement has already been
submitted, the offeror may satisfy the requirement for submis-
sion by providing the information requested in paragraph (c)
of Part I of this provision.

CAUTION: In the absence of specific regulations or agreement,
a practice disclosed in a Disclosure Statement shall not, by vir-
tue of such disclosure, be deemed to be a proper, approved, or
agreed-to practice for pricing proposals or accumulating and
reporting contract performance cost data.

(¢) Check the appropriate box below:
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