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SUBPART 8.4—FEDERAL SUPPLY SCHEDULES

8.406-4

8.406-2 Inspection and acceptance.

(a) Supplies. (1) Consignees shall inspect supplies at des-
tination except when—

(i) The schedule contract indicates that mandatory
source inspection is required by the schedule contracting
agency; or

(i1) A schedule item is covered by a product descrip-
tion, and the ordering activity determines that the schedule
contracting agency’s inspection assistance is needed (based
on the ordering volume, the complexity of the supplies, or the
past performance of the supplier).

(2) When the schedule contracting agency performs the
inspection, the ordering activity will provide two copies of the
order specifying source inspection to the schedule contracting
agency. The schedule contracting agency will notify the order-
ing activity of acceptance or rejection of the supplies.

(3) Material inspected at source by the schedule con-
tracting agency, and determined to conform with the product
description of the schedule, shall not be reinspected for the
same purpose. The consignee shall limit inspection to kind,
count, and condition on receipt.

(4) Unless otherwise provided in the schedule contract,
acceptance is conclusive, except as regards latent defects,
fraud, or such gross mistakes as amount to fraud.

(b) Services. The ordering activity has the right to inspect
all services in accordance with the contract requirements and
as called for by the order. The ordering activity shall perform
inspections and tests as specified in the order’s quality assur-
ance surveillance plan in a manner that will not unduly delay
the work.

8.406-3 Remedies for nonconformance.

(a) If a contractor delivers a supply or service, but it does
not conform to the order requirements, the ordering activity
shall take appropriate action in accordance with the inspection
and acceptance clause of the contract, as supplemented by the
order.

(b) Ifthe contractor fails to perform an order, or take appro-
priate corrective action, the ordering activity may terminate
the order for cause or modify the order to establish a new
delivery date (after obtaining consideration, as appropriate).
Ordering activities shall follow the procedures at 8.406-4
when terminating an order for cause.

8.406-4 Termination for cause.

(a)(1) An ordering activity contracting officer may termi-
nate individual orders for cause. Termination for cause shall
comply with FAR 12.403, and may include charging the con-
tractor with excess costs resulting from repurchase.

(2) The schedule contracting office shall be notified of
all instances where an ordering activity contracting officer has
terminated for cause an individual order to a Federal Supply
Schedule contractor, or if fraud is suspected.

(b) If the contractor asserts that the failure was excusable,
the ordering activity contracting officer shall follow the pro-
cedures at 8.406-6, as appropriate.

(c) If the contractor is charged excess costs, the following
apply:

(1) Any repurchase shall be made at as low a price as
reasonable, considering the quality required by the Govern-
ment, delivery requirement, and administrative expenses.
Copies of all repurchase orders, except the copy furnished to
the contractor or any other commercial concern, shall include
the notation:

Repurchase against the account of
contractor's name] under Order
under Contract [insert number).

(2) When excess costs are anticipated, the ordering
activity may withhold funds due the contractor as offset secu-
rity. Ordering activities shall minimize excess costs to be
charged against the contractor and collect or set-off any excess
costs owed.

(3) If an ordering activity is unable to collect excess
repurchase costs, it shall notify the schedule contracting office
after final payment to the contractor.

(i) The notice shall include the following informa-
tion about the terminated order:
(A) Name and address of the contractor.
(B) Schedule, contract, and order number.
(C) National stock or special item number(s), and
a brief description of the item(s).
(D) Cost of schedule items involved.
(E) Excess costs to be collected.
(F) Other pertinent data.
(i1) The notice shall also include the following infor-
mation about the purchase contract:
(A) Name and address of the contractor.
(B) Item repurchase cost.
(C) Repurchase order number and date of

[insert
[insert number]

payment.
(D) Contract number, if any.
(E) Other pertinent data.

(d) Only the schedule contracting officer may modify the
contract to terminate for cause any, or all, supplies or services
covered by the schedule contract. If the schedule contracting
officer has terminated any supplies or services covered by the
schedule contract, no further orders may be placed for those
items. Orders placed prior to termination for cause shall be
fulfilled by the contractor, unless terminated for the conve-
nience of the Government by the ordering activity contracting
officer.

(e) Reporting. An ordering activity contracting officer, in
accordance with agency procedures, shall ensure that infor-
mation related to termination for cause notices and any
amendments are reported. In the event the termination for
cause is subsequently converted to a termination for conve-
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nience, or is otherwise withdrawn, the contracting officer
shall ensure that a notice of the conversion or withdrawal is
reported. All reporting shall be in accordance with 42.1503(f).

8.406-5 Termination for the Government’s convenience.

(a) An ordering activity contracting officer may terminate
individual orders for the Government’s convenience. Termi-
nations for the Government’s convenience shall comply with
FAR 12.403.

(b) Before terminating orders for the Government’s conve-
nience, the ordering activity contracting officer shall endeavor
to enter into a “no cost” settlement agreement with the
contractor.

(c) Only the schedule contracting officer may modify the
schedule contract to terminate any, or all, supplies or services
covered by the schedule contract for the Government’s
convenience.

8.406-6 Disputes.

(a) Disputes pertaining to the performance of orders under
a schedule contract. (1) Under the Disputes clause of the
schedule contract, the ordering activity contracting officer
may—

(i) Issue final decisions on disputes arising from per-

formance of the order (but see paragraph (b) of this section);
or

8.4-8

(i) Refer the dispute to the schedule contracting
officer.

(2) The ordering activity contracting officer shall notify
the schedule contracting officer promptly of any final
decision.

(b) Disputes pertaining to the terms and conditions of
schedule contracts. The ordering activity contracting officer
shall refer all disputes that relate to the contract terms and con-
ditions to the schedule contracting officer for resolution under
the Disputes clause of the contract and notify the schedule
contractor of the referral.

(c) Appeals. Contractors may appeal final decisions to
either the Board of Contract Appeals servicing the agency that
issued the final decision or the U.S. Court of Federal Claims.

(d) Alternative dispute resolution. The contracting officer
should use the alternative dispute resolution (ADR) proce-
dures, to the maximum extent practicable (see 33.204 and
33.214).

8.406-7 Contractor Performance Evaluation.

Ordering activities must prepare an evaluation of contrac-
tor performance for each order that exceeds the simplified
acquisition threshold in accordance with 42.1502(c).
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SUBPART 12.4—UNIQUE REQUIREMENTS REGARDING TERMS AND CONDITIONS FOR COMMERCIAL

ITEMS

12.403

Subpart 12.4—Unique Requirements
Regarding Terms and Conditions for
Commercial Items

12.401 General.

This subpart provides—

(a) Guidance regarding tailoring of the paragraphs in the
clause at 52.212-4, Contract Terms and Conditions—Com-
mercial [tems, when the paragraphs do not reflect the custom-
ary practice for a particular market; and

(b) Guidance on the administration of contracts for com-
mercial items in those areas where the terms and conditions in
52.212-4 differ substantially from those contained elsewhere
in the FAR.

12.402 Acceptance.

(a) The acceptance paragraph in 52.212-4 is based upon the
assumption that the Government will rely on the contractor’s
assurances that the commercial item tendered for acceptance
conforms to the contract requirements. The Government
inspection of commercial items will not prejudice its other
rights under the acceptance paragraph. Additionally, although
the paragraph does not address the issue of rejection, the Gov-
ernment always has the right to refuse acceptance of noncon-
forming items. This paragraph is generally appropriate when
the Government is acquiring noncomplex commercial items.

(b) Other acceptance procedures may be more appropriate
for the acquisition of complex commercial items or commer-
cial items used in critical applications. In such cases, the con-
tracting officer shall include alternative inspection
procedure(s) in an addendum and ensure these procedures and
the postaward remedies adequately protect the interests of the
Government. The contracting officer must carefully examine
the terms and conditions of any express warranty with regard
to the effect it may have on the Government’s available post-
award remedies (see 12.404).

(c) The acquisition of commercial items under other cir-
cumstances such as on an “as is” basis may also require accep-
tance procedures different from those contained in 52.212-4.
The contracting officer should consider the effect the specific
circumstances will have on the acceptance paragraph as well
as other paragraphs of the clause.

12.403 Termination.

(a) General. The clause at 52.212-4 permits the Govern-
ment to terminate a contract for commercial items either for
the convenience of the Government or for cause. However, the
paragraphs in 52.212-4 entitled “Termination for the Govern-
ment’s Convenience” and “Termination for Cause” contain
concepts which differ from those contained in the termination
clauses prescribed in Part 49. Consequently, the requirements
of Part 49 do not apply when terminating contracts for com-
mercial items and contracting officers shall follow the proce-

dures in this section. Contracting officers may continue to use
Part 49 as guidance to the extent that Part 49 does not conflict
with this section and the language of the termination para-
graphs in 52.212-4.

(b) Policy. The contracting officer should exercise the
Government’s right to terminate a contract for commercial
items either for convenience or for cause only when such a ter-
mination would be in the best interests of the Government.
The contracting officer should consult with counsel prior to
terminating for cause.

(¢) Termination for cause. (1) The paragraph in 52.212-4
entitled “Excusable Delay” requires contractors notify the
contracting officer as soon as possible after commencement of
any excusable delay. In most situations, this requirement
should eliminate the need for a show cause notice prior to ter-
minating a contract. The contracting officer shall send a cure
notice prior to terminating a contract for a reason other than
late delivery.

(2) The Government’s rights after a termination for
cause shall include all the remedies available to any buyer in
the marketplace. The Government’s preferred remedy will be
to acquire similar items from another contractor and to charge
the defaulted contractor with any excess reprocurement costs
together with any incidental or consequential damages
incurred because of the termination.

(3) When a termination for cause is appropriate, the
contracting officer shall send the contractor a written notifi-
cation regarding the termination. At a minimum, this notifi-
cation shall—

(1) Indicate the contract is terminated for cause;

(i1) Specify the reasons for the termination;

(iii) Indicate which remedies the Government
intends to seek or provide a date by which the Government
will inform the contractor of the remedy; and

(iv) State that the notice constitutes a final decision
of the contracting officer and that the contractor has the right
to appeal under the Disputes clause (see 33.211).

(4) The contracting officer, in accordance with agency
procedures, shall ensure that information related to termina-
tion for cause notices and any amendments are reported. In the
event the termination for cause is subsequently converted to
a termination for convenience, or is otherwise withdrawn, the
contracting officer shall ensure that a notice of the conversion
or withdrawal is reported. All reporting shall be in accordance
with 42.1503(f).

(d) Termination for the Governments convenience.
(1) When the contracting officer terminates a contract for
commercial items for the Government’s convenience, the
contractor shall be paid—

(1) (A) The percentage of the contract price reflect-
ing the percentage of the work performed prior to the notice
of the termination for fixed-price or fixed-price with eco-
nomic price adjustment contracts; or

12.4-1
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(B) An amount for direct labor hours (as defined
in the Schedule of the contract) determined by multiplying the
number of direct labor hours expended before the effective
date of termination by the hourly rate(s) in the Schedule; and

(i) Any charges the contractor can demonstrate
directly resulted from the termination. The contractor may
demonstrate such charges using its standard record keeping
system and is not required to comply with the cost accounting
standards or the contract cost principles in Part 31. The Gov-
ernment does not have any right to audit the contractor’s
records solely because of the termination for convenience.

(2) Generally, the parties should mutually agree upon
the requirements of the termination proposal. The parties must
balance the Government’s need to obtain sufficient documen-
tation to support payment to the contractor against the goal of
having a simple and expeditious settlement.

12.404 Warranties.

(a) Implied warranties. The Government’s post award
rights contained in 52.212-4 are the implied warranty of mer-
chantability, the implied warranty of fitness for particular pur-
pose and the remedies contained in the acceptance paragraph.

(1) The implied warranty of merchantability provides
that an item is reasonably fit for the ordinary purposes for
which such items are used. The items must be of at least aver-
age, fair or medium-grade quality and must be comparable in
quality to those that will pass without objection in the trade or
market for items of the same description.

(2) The implied warranty of fitness for a particular pur-
pose provides that an item is fit for use for the particular pur-
pose for which the Government will use the items. The
Government can rely upon an implied warranty of fitness for
particular purpose when—

(1) The seller knows the particular purpose for which
the Government intends to use the item; and

(i1)) The Government relied upon the contractor’s
skill and judgment that the item would be appropriate for that
particular purpose.

12.4-2  (FAC 2005-46)

(3) Contracting officers should consult with legal coun-
sel prior to asserting any claim for a breach of an implied
warranty.

(b) Express warranties. The Federal Acquisition Stream-
lining Act of 1994 (41 U.S.C. 264 note) requires contracting
officers to take advantage of commercial warranties. To the
maximum extent practicable, solicitations for commercial
items shall require offerors to offer the Government at least
the same warranty terms, including offers of extended warran-
ties, offered to the general public in customary commercial
practice. Solicitations may specify minimum warranty terms,
such as minimum duration, appropriate for the Government’s
intended use of the item.

(1) Any express warranty the Government intends to
rely upon must meet the needs of the Government. The con-
tracting officer should analyze any commercial warranty to
determine if—

(i) The warranty is adequate to protect the needs of
the Government, e.g., items covered by the warranty and
length of warranty;

(i1) The terms allow the Government effective post-
award administration of the warranty to include the identifi-
cation of warranted items, procedures for the return of
warranted items to the contractor for repair or replacement,
and collection of product performance information; and

(iii) The warranty is cost-effective.

(2) In some markets, it may be customary commercial
practice for contractors to exclude or limit the implied war-
ranties contained in 52.212-4 in the provisions of an express
warranty. In such cases, the contracting officer shall ensure
that the express warranty provides for the repair or replace-
ment of defective items discovered within a reasonable period
of time after acceptance.

(3) Express warranties shall be included in the contract
by addendum (see 12.302).


http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t41t42+2+13++%2841%29%20%20AND%20%28%2841%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20

SUBPART 15.4—CONTRACT PRICING

15.407-1

(iii) Determined that an exception applied after the
data were submitted and, therefore, considered not to be cer-
tified cost or pricing data.

(7) A summary of the contractor’s proposal, any field
pricing assistance recommendations, including the reasons
for any pertinent variances from them, the Government’s
negotiation objective, and the negotiated position. Where the
determination of a fair and reasonable price is based on cost
analysis, the summary shall address each major cost element.
When determination of a fair and reasonable price is based on
price analysis, the summary shall include the source and type
of data used to support the determination.

(8) The most significant facts or considerations control-
ling the establishment of the prenegotiation objectives and the
negotiated agreement including an explanation of any signif-
icant differences between the two positions.

(9) To the extent such direction has a significant effect
on the action, a discussion and quantification of the impact of
direction given by Congress, other agencies, and higher-level
officials (i.e., officials who would not normally exercise
authority during the award and review process for the instant
contract action).

(10) The basis for the profit or fee prenegotiation objec-
tive and the profit or fee negotiated.

(11) Documentation of fair and reasonable pricing.

(b) Whenever field pricing assistance has been obtained,
the contracting officer shall forward a copy of the negotiation
documentation to the office(s) providing assistance. When
appropriate, information on how advisory field support can be
made more effective should be provided separately.

15.407 Special cost or pricing areas.

15.407-1 Defective certified cost or pricing data.

(a) If, before agreement on price, the contracting officer
learns that any certified cost or pricing data submitted are
inaccurate, incomplete, or noncurrent, the contracting officer
shall immediately bring the matter to the attention of the pro-
spective contractor, whether the defective data increase or
decrease the contract price. The contracting officer shall con-
sider any new data submitted to correct the deficiency, or con-
sider the inaccuracy, incompleteness, or noncurrency of the
data when negotiating the contract price. The price negotia-
tion memorandum shall reflect the adjustments made to the
data or the corrected data used to negotiate the contract price.

(b)(1) If, after award, certified cost or pricing data are
found to be inaccurate, incomplete, or noncurrent as of the
date of final agreement on price or an earlier date agreed upon
by the parties given on the contractor's or subcontractor's Cer-
tificate of Current Cost or Pricing Data, the Government is
entitled to a price adjustment, including profit or fee, of any
significant amount by which the price was increased because
ofthe defective data. This entitlement is ensured by including
in the contract one of the clauses prescribed in 15.408(b) and
(c) and is set forth in the clauses at 52.215-10, Price Reduction

for Defective Certified Cost or Pricing Data, and 52.215-11,
Price Reduction for Defective Certified Cost or Pricing Data-
Modifications. The clauses give the Government the right to
a price adjustment for defects in certified cost or pricing data
submitted by the contractor, a prospective subcontractor, or an
actual subcontractor.

(2) In arriving at a price adjustment, the contracting
officer shall consider the time by which the certified cost or
pricing data became reasonably available to the contractor,
and the extent to which the Government relied upon the defec-
tive data.

(3) The clauses referred to in paragraph (b)(1) of this
subsection recognize that the Government’s right to a price
adjustment is not affected by any of the following
circumstances:

(1) The contractor or subcontractor was a sole source
supplier or otherwise was in a superior bargaining position;

(i1) The contracting officer should have known that
the certified cost or pricing data in issue were defective even
though the contractor or subcontractor took no affirmative
action to bring the character of the data to the attention of the
contracting officer;

(iii) The contract was based on an agreement about
the total cost of the contract and there was no agreement about
the cost of each item procured under such contract; or

(iv) Certified cost or pricing data were required;
however, the contractor or subcontractor did not submit a Cer-
tificate of Current Cost or Pricing Data relating to the contract.

(4) Subject to paragraphs (b)(5) and (6) of this subsec-
tion, the contracting officer shall allow an offset for any
understated certified cost or pricing data submitted in support
of price negotiations, up to the amount of the Government’s
claim for overstated pricing data arising out of the same pric-
ing action (e.g., the initial pricing of the same contract or the
pricing of the same change order).

(5) An offset shall be allowed only in an amount sup-
ported by the facts and if the contractor—

(1) Certifies to the contracting officer that, to the best
of the contractor’s knowledge and belief, the contractor is
entitled to the offset in the amount requested; and

(i1) Proves that the certified cost or pricing data were
available before the “as of” date specified on the Certificate
of Current Cost or Pricing Data but were not submitted. Such
offsets need not be in the same cost groupings (e.g., material,
direct labor, or indirect costs).

(6) An offset shall not be allowed if—

(1) The understated data were known by the contrac-
tor to be understated before the “as of” date specified on the
Certificate of Current Cost or Pricing Data; or

(i1)) The Government proves that the facts demon-
strate that the price would not have increased in the amount
to be offset even if the available data had been submitted
before the “as of”” date specified on the Certificate of Current
Cost or Pricing Data.

(7)(1) In addition to the price adjustment, the Govern-
ment is entitled to recovery of any overpayment plus interest

(FAC 2005-46) 15.4-11
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on the overpayments. The Government is also entitled to pen-
alty amounts on certain of these overpayments. Overpayment
occurs only when payment is made for supplies or services
accepted by the Government. Overpayments do not result
from amounts paid for contract financing, as defined in
32.001.

(i) In calculating the interest amount due, the con-
tracting officer shall—

(A) Determine the defective pricing amounts that
have been overpaid to the contractor;

(B) Consider the date of each overpayment (the
date of overpayment for this interest calculation shall be the
date payment was made for the related completed and
accepted contract items; or for subcontract defective pricing,
the date payment was made to the prime contractor, based on
prime contract progress billings or deliveries, which included
payments for a completed and accepted subcontract item); and

(C) Apply the underpayment interest rate(s) in
effect for each quarter from the time of overpayment to the
time of repayment, utilizing rate(s) prescribed by the Secre-
tary of the Treasury under 26 U.S.C. 6621(a)(2).

(iii) In arriving at the amount due for penalties on
contracts where the submission of defective certified cost or
pricing data was a knowing submission, the contracting
officer shall obtain an amount equal to the amount of overpay-
ment made. Before taking any contractual actions concerning
penalties, the contracting officer shall obtain the advice of
counsel.

(iv) In the demand letter, the contracting officer shall
separately include—

(A) The repayment amount;

(B) The penalty amount (if any);

(C) The interest amount through a specified date;

and
(D) A statement that interest will continue to
accrue until repayment is made.

(c) If, after award, the contracting officer learns or suspects
that the data furnished were not accurate, complete, and cur-
rent, or were not adequately verified by the contractor as of the
time of negotiation, the contracting officer shall request an
audit to evaluate the accuracy, completeness, and currency of
the data. The Government may evaluate the profit-cost rela-
tionships only if the audit reveals that the data certified by the
contractor were defective. The contracting officer shall not
reprice the contract solely because the profit was greater than
forecast or because a contingency specified in the submission
failed to materialize.

(d) For each advisory audit received based on a postaward
review that indicates defective pricing, the contracting officer
shall make a determination as to whether or not the data sub-
mitted were defective and relied upon. Before making such a
determination, the contracting officer should give the contrac-
tor an opportunity to support the accuracy, completeness, and
currency of the data in question. The contracting officer shall
prepare a memorandum documenting both the determination
and any corrective action taken as a result. The contracting

15.4-12

officer shall send one copy of this memorandum to the auditor
and, if the contract has been assigned for administration, one
copy to the administrative contracting officer (ACO). A copy
ofthe memorandum or other notice of the contracting officer’s
determination shall be provided to the contractor. When the
contracting officer determines that the contractor submitted
defective cost or pricing data, the contracting officer, in accor-
dance with agency procedures, shall ensure that information
relating to the contracting officer’s final determination is
reported in accordance with 42.1503(f). Agencies shall ensure
updated information that changes a contracting officer’s prior
final determination is reported into the FAPIIS module of
PPIRS in the event of a—

(1) Contracting officer’s decision in accordance with
the Contract Disputes Act;

(2) Board of Contract Appeals decision; or
(3) Court decision.

(e) If both the contractor and subcontractor submitted, and
the contractor certified, or should have certified, cost or pric-
ing data, the Government has the right, under the clauses at
52.215-10, Price Reduction for Defective Certified Cost or
Pricing Data, and 52.215-11, Price Reduction for Defective
Certified Cost or Pricing Data—Modifications, to reduce the
prime contract price if it was significantly increased because
a subcontractor submitted defective data. This right applies
whether these data supported subcontract cost estimates or
supported firm agreements between subcontractor and con-
tractor.

(f) If Government audit discloses defective subcontractor
certified cost or pricing data, the information necessary to
support a reduction in prime contract and subcontract prices
may be available only from the Government. To the extent
necessary to secure a prime contract price reduction, the con-
tracting officer should make this information available to the
prime contractor or appropriate subcontractors, upon request.
If release of the information would compromise Government
security or disclose trade secrets or confidential business
information, the contracting officer shall release it only under
conditions that will protect it from improper disclosure. Infor-
mation made available under this paragraph shall be limited
to that used as the basis for the prime contract price reduction.
In order to afford an opportunity for corrective action, the con-
tracting officer should give the prime contractor reasonable
advance notice before determining to reduce the prime con-
tract price.

(1) When a prime contractor includes defective subcon-
tract data in arriving at the price but later awards the subcon-
tract to a lower priced subcontractor (or does not subcontract
for the work), any adjustment in the prime contract price due
to defective subcontract data is limited to the difference (plus
applicable indirect cost and profit markups) between the sub-
contract price used for pricing the prime contract, and either
the actual subcontract price or the actual cost to the contractor,
if not subcontracted, provided the data on which the actual
subcontract price is based are not themselves defective.



http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t26t28+2+244++%2826%29%20%20AND%20%28%2826%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20

FAC 2005-46 OCTOBER 29, 2010

SUBPART 16.4—INCENTIVE CONTRACTS

16.401

Subpart 16.4—Incentive Contracts

16.401 General.

(a) Incentive contracts as described in this subpart are
appropriate when a firm-fixed-price contract is not appropri-
ate and the required supplies or services can be acquired at
lower costs and, in certain instances, with improved delivery
or technical performance, by relating the amount of profit or
fee payable under the contract to the contractor’s perfor-
mance. Incentive contracts are designed to obtain specific
acquisition objectives by—

(1) Establishing reasonable and attainable targets that
are clearly communicated to the contractor; and
(2) Including appropriate incentive arrangements
designed to—
(1) motivate contractor efforts that might not other-
wise be emphasized; and
(i1) discourage contractor inefficiency and waste.

(b) When predetermined, formula-type incentives on tech-
nical performance or delivery are included, increases in profit
or fee are provided only for achievement that sur-passes the
targets, and decreases are provided for to the extent that such
targets are not met. The incentive increases or decreases are
applied to performance targets rather than minimum perfor-
mance requirements.

(c) The two basic categories of incentive contracts are
fixed-price incentive contracts (see 16.403 and 16.404) and
cost-reimbursement incentive contracts (see 16.405). Since it
is usually to the Government’s advantage for the contractor to
assume substantial cost responsibility and an appropriate
share of the cost risk, fixed-price incentive contracts are pre-
ferred when contract costs and performance requirements are
reasonably certain. Cost-reimbursement incentive contracts
are subject to the overall limitations in 16.301 that apply to all
cost-reimbursement contracts.

(d) A determination and finding, signed by the head of the
contracting activity, shall be completed for all incentive- and
award-fee contracts justifying that the use of this type of con-
tract is in the best interest of the Government. This determi-
nation shall be documented in the contract file and, for award-
fee contracts, shall address all of the suitability items in
16.401(e)(1).

(e) Award-fee contracts are a type of incentive contract.

(1) Application. An award-fee contract is suitable for

use when—
(i) The work to be performed is such that it is neither
feasible nor effective to devise predetermined objective

incentive targets applicable to cost, schedule, and technical
performance;

(i1) The likelihood of meeting acquisition objectives
will be enhanced by using a contract that effectively motivates
the contractor toward exceptional performance and provides
the Government with the flexibility to evaluate both actual
performance and the conditions under which it was achieved,
and

(ii1) Any additional administrative effort and cost
required to monitor and evaluate performance are justified by
the expected benefits as documented by a risk and cost benefit
analysis to be included in the Determination and Findings ref-
erenced in 16.401(e)(5)(iii).

(2) Award-fee amount. The amount of award fee earned
shall be commensurate with the contractor’s overall cost,
schedule, and technical performance as measured against con-
tract requirements in accordance with the criteria stated in the
award-fee plan. Award fee shall not be earned if the contrac-
tor’s overall cost, schedule, and technical performance in the
aggregate is below satisfactory. The basis for all award-fee
determinations shall be documented in the contract file to
include, at a minimum, a determination that overall cost,
schedule and technical performance in the aggregate is or is
not at a satisfactory level. This determination and the meth-
odology for determining the award fee are unilateral decisions
made solely at the discretion of the Government.

(3) Award-fee plan. All contracts providing for award
fees shall be supported by an award-fee plan that establishes
the procedures for evaluating award fee and an Award-Fee
Board for conducting the award-fee evaluation. Award-fee
plans shall—

(1) Be approved by the FDO unless otherwise autho-
rized by agency procedures;

(i1) Identify the award-fee evaluation criteria and
how they are linked to acquisition objectives which shall be
defined in terms of contract cost, schedule, and technical per-
formance. Criteria should motivate the contractor to enhance
performance in the areas rated, but not at the expense of at
least minimum acceptable performance in all other areas;

(ii1) Describe how the contractor’s performance will
be measured against the award-fee evaluation criteria;

(iv) Utilize the adjectival rating and associated
description as well as the award-fee pool earned percentages
shown below in Table 16-1. Contracting officers may supple-
ment the adjectival rating description. The method used to
determine the adjectival rating must be documented in the
award-fee plan;

16.4-1
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Table 16-1
Award-Fee Adjectival Awgrd—Fee Pool ..
Rating Available To Be Description
Earned

Excellent 91%-100% Contractor has exceeded almost all of the significant award-fee criteria and has
met overall cost, schedule, and technical performance requirements of the con-
tract in the aggregate as defined and measured against the criteria in the award-
fee plan for the award-fee evaluation period.

Very Good 76%-90% Contractor has exceeded many of the significant award-fee criteria and has met
overall cost, schedule, and technical performance requirements of the contract in
the aggregate as defined and measured against the criteria in the award-fee plan
for the award-fee evaluation period.

Good 51%-75% Contractor has exceeded some of the significant award-fee criteria and has met
overall cost, schedule, and technical performance requirements of the contract in
the aggregate as defined and measured against the criteria in the award-fee plan
for the award-fee evaluation period.

Satisfactory No Greater Than 50%|Contractor has met overall cost, schedule, and technical performance require-
ments of the contract in the aggregate as defined and measured against the criteria
in the award-fee plan for the award-fee evaluation period.

Unsatisfactory 0% Contractor has failed to meet overall cost, schedule, and technical performance
requirements of the contract in the aggregate as defined and measured against the
criteria in the award-fee plan for the award-fee evaluation period.

(v) Prohibit earning any award fee when a contrac-
tor’s overall cost, schedule, and technical performance in the
aggregate is below satisfactory;

(vi) Provide for evaluation period(s) to be conducted
at stated intervals during the contract period of performance
so that the contractor will periodically be informed of the
quality of its performance and the areas in which improve-
ment is expected (e.g. six months, nine months, twelve
months, or at specific milestones); and

(vii) Define the total award-fee pool amount and how
this amount is allocated across each evaluation period.

(4) Rollover of unearned award fee. The use of rollover
of unearned award fee is prohibited.

(5) Limitations. No award-fee contract shall be awarded
unless—

(i) All of the limitations in 16.301-3, that are appli-
cable to cost-reimbursement contracts only, are complied
with;

(i1) An award-fee plan is completed in accordance
with the requirements in 16.401(e)(3); and

(iii) A determination and finding is completed in
accordance with 16.401(d) addressing all of the suitability
items in 16.401(e)(1).

(f) Incentive- and Award-Fee Data Collection and Analy-
sis. Each agency shall collect relevant data on award fee and
incentive fees paid to contractors and include performance
measures to evaluate such data on a regular basis to determine
effectiveness of award and incentive fees as a tool for improv-
ing contractor performance and achieving desired program
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outcomes. This information should be considered as part of
the acquisition planning process (see 7.105) in determining
the appropriate type of contract to be utilized for future acqui-
sitions.

(g) Incentive- and Award-Fee Best Practices. Each agency
head shall provide mechanisms for sharing proven incentive
strategies for the acquisition of different types of products and
services among contracting and program management offi-
cials.

16.402 Application of predetermined, formula-type
incentives.

16.402-1 Cost incentives.

(a) Most incentive contracts include only cost incentives,
which take the form of a profit or fee adjustment formula and
are intended to motivate the contractor to effectively manage
costs. No incentive contract may provide for other incentives
without also providing a cost incentive (or constraint).

(b) Except for award-fee contracts (see 16.404 and
16.401(e)), incentive contracts include a target cost, a target
profit or fee, and a profit or fee adjustment formula that
(within the constraints of a price ceiling or minimum and max-
imum fee) provides that—

(1) Actual cost that meets the target will result in the tar-
get profit or fee;

(2) Actual cost that exceeds the target will result in
downward adjustment of target profit or fee; and
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SUBPART 19.8—CONTRACTING WITH THE SMALL BUSINESS ADMINISTRATION (THE 8(A) PROGRAM)

19.803

Subpart 19.8—Contracting with the Small
Business Administration (The 8(a) Program)

19.800 General.

(a) Section8(a) of the Small Business Act
(15 U.S.C. 637(a)) established a program that authorizes the
Small Business Administration (SBA) to enter into all types
of contracts with other agencies and let subcontracts for per-
forming those contracts to firms eligible for program partici-
pation. The SBA’s subcontractors are referred to as “8(a)
contractors.”

(b) Contracts may be awarded to the SBA for performance
by eligible 8(a) firms on either a sole source or competitive
basis.

(c) When, acting under the authority of the program, the
SBA certifies to an agency that the SBA is competent and
responsible to perform a specific contract, the contracting
officer is authorized, in the contracting officer’s discretion, to
award the contract to the SBA based upon mutually agreeable
terms and conditions.

(d) The SBA refers to this program as the 8(a) Business
Development (BD) Program.

(e) Before deciding to set aside an acquisition in accor-
dance with Subpart 19.5, 19.13, or 19.14, the contracting
officer should review the acquisition for offering under the
8(a) Program. If the acquisition is offered to the SBA, SBA
regulations (13 CFR 126.607(b)) give first priority to HUB-
Zone 8(a) concerns.

(f) When SBA has delegated its 8(a) Program contract exe-
cution authority to an agency, the contracting officer must
refer to its agency supplement or other policy directives for
appropriate guidance.

19.801 [Reserved]

19.802 Selecting concerns for the 8(a) Program.

Selecting concerns for the 8(a) Program is the responsibil-
ity of the SBA and is based on the criteria established in
13 CFR 124.101-112.

19.803 Selecting acquisitions for the 8(a) Program.

Through their cooperative efforts, the SBA and an agency
match the agency’s requirements with the capabilities of 8(a)
concerns to establish a basis for the agency to contract with the
SBA under the program. Selection is initiated in one of three
ways—

(a) The SBA advises an agency contracting activity
through a search letter of an 8(a) firm’s capabilities and asks
the agency to identify acquisitions to support the firm’s busi-
ness plans. In these instances, the SBA will provide at least the
following information in order to enable the agency to match
an acquisition to the firm’s capabilities:

(1) Identification of the concern and its owners.

(2) Background information on the concern, including
any and all information pertaining to the concern’s technical
ability and capacity to perform.

(3) The firm’s present production capacity and related
facilities.

(4) The extent to which contracting assistance is needed
in the present and the future, described in terms that will
enable the agency to relate the concern’s plans to present and
future agency requirements.

(5) If construction is involved, the request shall also
include the following:

(1) The concern’s capabilities in and qualifications
for accomplishing various categories of maintenance, repair,
alteration, and construction work in specific categories such
as mechanical, electrical, heating and air conditioning, dem-
olition, building, painting, paving, earth work, waterfront
work, and general construction work.

(i1) The concern’s capacity in each construction cat-
egory in terms of estimated dollar value (e.g., electrical, up to
$100,000).

(b) The SBA identifies a specific requirement for a partic-
ular 8(a) firm or firms and asks the agency contracting activity
to offer the acquisition to the 8(a) Program for the firm(s). In
these instances, in addition to the information in paragraph (a)
of this section, the SBA will provide—

(1) A clear identification of the acquisition sought;
e.g., project name or number;

(2) A statement as to how any additional needed equip-
ment and real property will be provided in order to ensure that
the firm will be fully capable of satisfying the agency’s
requirements;

(3) If construction, information as to the bonding capa-
bility of the firm(s); and

(4) Either—

(1) If sole source request—

(A) The reasons why the firm is considered suit-
able for this particular acquisition; e.g., previous contracts for
the same or similar supply or service; and

(B) A statement that the firm is eligible in terms
of NAICS code, business support levels, and business activity
targets; or

(i1) If competitive, a statement that at least two 8(a)
firms are considered capable of satisfying the agency’s
requirements and a statement that the firms are also eligible in
terms of the NAICS code, business support levels, and busi-
ness activity targets. If requested by the contracting activity,
SBA will identify at least two such firms and provide infor-
mation concerning the firms’ capabilities.

(c) Agencies may also review other proposed acquisitions
for the purpose of identifying requirements which may be
offered to the SBA. Where agencies independently, or through
the self marketing efforts of an 8(a) firm, identify a require-
ment for the 8(a) Program, they may offer on behalf of a spe-
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cific 8(a) firm, for the 8(a) Program in general, or for 8(a)
competition (but see 19.800(e)).

19.804 Evaluation, offering, and acceptance.

19.804-1 Agency evaluation.

In determining the extent to which a requirement should be
offered in support of the 8(a) Program, the agency should
evaluate—

(a) Its current and future plans to acquire the specific items
or work that 8(a) contractors are seeking to provide, identified
in terms of—

(1) Quantities required or the number of construction
projects planned; and

(2) Performance or delivery requirements, including
required monthly production rates, when applicable;

(b) Its current and future plans to acquire items or work
similar in nature and complexity to that specified in the busi-
ness plan;

(c) Problems encountered in previous acquisitions of the
items or work from the 8(a) contractors and/or other
contractors;

(d) The impact of any delay in delivery;

() Whether the items or work have previously been
acquired using small business set-asides; and

(f) Any other pertinent information about known 8(a) con-
tractors, the items, or the work. This includes any information
concerning the firms’ capabilities. When necessary, the con-
tracting agency shall make an independent review of the fac-
tors in 19.803(a) and other aspects of the firms’ capabilities
which would ensure the satisfactory performance of the
requirement being considered for commitment to the 8(a)
Program.

19.804-2 Agency offering.

(a) After completing its evaluation, the agency must notify
the SBA of the extent of its plans to place 8(a) contracts with
the SBA for specific quantities of items or work. The notifi-
cation must identify the time frames within which prime con-
tract and subcontract actions must be completed in order for
the agency to meet its responsibilities. The notification must
also contain the following information applicable to each pro-
spective contract:

(1) A description of the work to be performed or items
to be delivered, and a copy of the statement of work, if
available.

(2) The estimated period of performance.

(3) The NAICS code that applies to the principal nature
of the acquisition.

(4) The anticipated dollar value of the requirement,
including options, if any.

(5) Any special restrictions or geographical limitations
on the requirement (for construction, include the location of
the work to be performed).
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(6) Any special capabilities or disciplines needed for
contract performance.

(7) The type of contract anticipated.

(8) The acquisition history, if any, of the requirement,
including the names and addresses of any small business con-
tractors that have performed this requirement during the pre-
vious 24 months.

(9) A statement that prior to the offering no solicitation
for the specific acquisition has been issued as a small busi-
ness, HUBZone, or service-disabled veteran-owned small
business set-aside and that no other public communication
(such as a notice through the Governmentwide point of entry
(GPE)) has been made showing the contracting agency’s clear
intention to set-aside the acquisition for small business, HUB-
Zone small business, or service-disabled veteran-owned small
business concerns.

(10) Identification of any particular 8(a) concern desig-
nated for consideration, including a brief justification, such
as—

(1) The 8(a) concern, through its own efforts, mar-
keted the requirement and caused it to be reserved for the 8(a)
Program; or

(i1) The acquisition is a follow-on or renewal con-
tract and the nominated concern is the incumbent.

(11) Bonding requirements, if applicable.

(12) Identification of all known 8(a) concerns, includ-
ing HUBZone 8(a) concerns, that have expressed an interest
in being considered for the specific requirement.

(13) Identification of all SBA field offices that have
asked for the acquisition for the 8(a) Program.

(14) A request, if appropriate, that a requirement with an
estimated contract value under the applicable competitive
threshold be awarded as an 8(a) competitive contract
(see 19.805-1(d)).

(15) A request, if appropriate, that a requirement with a
contract value over the applicable competitive threshold be
awarded as a sole source contract (see 19.805-1(Db)).

(16) Any other pertinent and reasonably available data.

(b)(1) An agency offering a construction requirement for
which no specific offeror is nominated should submit it to the
SBA District Office for the geographical area where the work
is to be performed.

(2) An agency offering a construction requirement on
behalf of a specific offeror should submit it to the SBA Dis-
trict Office servicing that concern.

(3) Sole source requirements, other than construction,
should be forwarded directly to the district office that services
the nominated firm. If the contracting officer is not nominat-
ing a specific firm, the offering letter should be forwarded to
the district office servicing the geographical area in which the
contracting office is located.

(c) All requirements for 8(a) competition, other than con-
struction, should be forwarded to the district office servicing
the geographical area in which the contracting office is




FAC 2005-46 OCTOBER 29, 2010

SUBPART 42.15—CONTRACTOR PERFORMANCE INFORMATION

42.1503

Subpart 42.15—Contractor Performance
Information

42.1500 Scope of subpart.

This subpart provides policies and establishes responsibil-
ities for recording and maintaining contractor performance
information. This subpart does not apply to procedures used
by agencies in determining fees under award or incentive fee
contracts. However, the fee amount paid to contractors should
be reflective of the contractor’s performance and the past per-
formance evaluation should closely parallel the fee
determinations.

42.1501 General.

Past performance information is relevant information, for
future source selection purposes, regarding a contractor’s
actions under previously awarded contracts. It includes, for
example, the contractor’s record of conforming to contract
requirements and to standards of good workmanship; the con-
tractor’s record of forecasting and controlling costs; the con-
tractor’s adherence to contract schedules, including the
administrative aspects of performance; the contractor’s his-
tory of reasonable and cooperative behavior and commitment
to customer satisfaction; the contractor’s reporting into data-
bases (see subparts 4.14 and 4.15); the contractor’s record of
integrity and business ethics, and generally, the contractor’s
business-like concern for the interest of the customer.

42.1502 Policy.

(a) Past performance evaluations shall be prepared as spec-
ified in paragraphs (b) through (g) of this section at the time
the work under the contract or order is completed. In addition,
interim evaluations shall be prepared as specified by the agen-
cies to provide current information for source selection pur-
poses, for contracts or orders with a period of performance,
including options, exceeding one year. These evaluations are
generally for the entity, division, or unit that performed the
contract or order. The content of the evaluations should be tai-
lored to the size, content, and complexity of the contractual
requirements.

(b) Except as provided in paragraphs (e), (f) and (h) of this
section, agencies shall prepare an evaluation of contractor
performance for each contract that exceeds the simplified
acquisition threshold.

(c) Agencies shall prepare an evaluation of contractor per-
formance for each order that exceeds the simplified acquisi-
tion threshold placed against a Federal Supply Schedule
contract, or under a task order contract or a delivery order con-
tract awarded by another agency (i.e. Governmentwide acqui-
sition contract or multi-agency contract). This evaluation
shall not consider the requirements under paragraph (g) of this
section.

(d) For single-agency task order and delivery order con-
tracts, the contracting officer may require performance eval-
uations for each order in excess of the simplified acquisition
threshold when such evaluations would produce more useful
past performance information for source selection officials
than that contained in the overall contract evaluation (e.g.,
when the scope of the basic contract is very broad and the
nature of individual orders could be significantly different).
This evaluation need not consider the requirements under
paragraph (g) of this section unless the contracting officer
deems it appropriate.

(e) Past performance evaluations shall be prepared for each
construction contract of $650,000 or more, and for each con-
struction contract terminated for default regardless of contract
value. Past performance evaluations may also be prepared for
construction contracts below $650,000.

(f) Past performance evaluations shall be prepared for each
architect-engineer services contract of $30,000 or more, and
for each architect-engineer services contract that is terminated
for default regardless of contract value. Past performance
evaluations may also be prepared for architect-engineer ser-
vices contracts below $30,000.

(g) Past performance evaluations shall include an assess-
ment of contractor performance against, and efforts to
achieve, the goals identified in the small business subcontract-
ing plan when the contract includes the clause at 52.219-9,
Small Business Subcontracting Plan.

(h) Agencies shall not evaluate performance for contracts
awarded under Subpart 8.7.

(1) Agencies shall promptly report other contractor infor-
mation in accordance with 42.1503(f).

42.1503 Procedures.

(a) Agency procedures for the past performance evaluation
system shall generally provide for input to the evaluations
from the technical office, contracting office and, where appro-
priate, end users of the product or service. Agency procedures
shall identify those responsible for preparing interim and final
evaluations. Those individuals identified may obtain informa-
tion for the evaluation of performance from the program
office, administrative contracting office, audit office, end
users of the product or service, and any other technical or busi-
ness advisor, as appropriate. Interim evaluations shall be pre-
pared as required, in accordance with agency procedures.

(b) Agency evaluations of contractor performance pre-
pared under this subpart shall be provided to the contractor as
soon as practicable after completion of the evaluation. Con-
tractors shall be given a minimum of 30 days to submit com-
ments, rebutting statements, or additional information.
Agencies shall provide for review at a level above the con-
tracting officer to consider disagreements between the parties
regarding the evaluation. The ultimate conclusion on the per-
formance evaluation is a decision of the contracting agency.

42.15-1
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Copies of the evaluation, contractor response, and review
comments, if any, shall be retained as part of the evaluation.
These evaluations may be used to support future award deci-
sions, and should therefore be marked “Source Selection
Information.” Evaluation of Federal Prison Industries (FPI)
performance may be used to support a waiver request (see
8.604) when FPI is a mandatory source in accordance with
Subpart 8.6. The completed evaluation shall not be released to
other than Government personnel and the contractor whose
performance is being evaluated during the period the informa-
tion may be used to provide source selection information. Dis-
closure of such information could cause harm both to the
commercial interest of the Government and to the competitive
position of the contractor being evaluated as well as impede
the efficiency of Government operations. Evaluations used in
determining award or incentive fee payments may also be
used to satisfy the requirements of this subpart. A copy of the
annual or final past performance evaluation shall be provided
to the contractor as soon as it is finalized.

(c) Agencies shall submit past performance reports elec-
tronically to the Past Performance Information Retrieval Sys-
tem (PPIRS) at www.ppirs.gov. The process for submitting
such reports to PPIRS shall be in accordance with agency pro-
cedures.

(d) Any past performance information systems used for
maintaining contractor performance information and/or eval-
uations should include appropriate management and technical
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controls to ensure that only authorized personnel have access
to the data.

(e) Agencies shall use the past performance information in
PPIRS that is within three years (six for construction and
architect-engineer contracts) of the completion of perfor-
mance of the evaluated contract or order, and information con-
tained in the Federal Awardee Performance and Integrity
Information System (FAPIIS) e.g., terminations for default or
cause.

(f) Other contractor information. (1)  Agencies  shall
ensure information is reported in the FAPIIS module of PPIRS
within 3 working days after a contracting officer—

(1) Issues a final determination that a contractor has
submitted defective cost or pricing data;

(i) Makes a subsequent change to the final determi-
nation concerning defective cost or pricing data pursuant to
15.407-1(d);

(iii) Issues a final termination for cause or default
notice; or

(iv) Makes a subsequent withdrawal or a conversion
of a termination for default to a termination for convenience.

(2) Agencies shall establish focal points and register
users to report data into the FAPIIS module of PPIRS (avail-
able at www.cpars.csd.disa.mil, then select FAPIIS). Instruc-
tions on reporting are available at www.ppirs.gov and at http./
/wWww.ppirs.gov/fapiis.html.
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PART 49—TERMINATION OF CONTRACTS

Scope of part.
Definitions.
Applicability.

Subpart 49.1—General Principles
Scope of subpart.
Authorities and responsibilities.
Notice of termination.
Methods of settlement.
Duties of prime contractor after receipt of notice
of termination.
Duties of termination contracting officer after
issuance of notice of termination.
Termination status reports.
Release of excess funds.
Termination case file.
Cleanup of construction site.
Fraud or other criminal conduct.
Audit of prime contract settlement proposals and
subcontract settlements.
Settlement of subcontract settlement proposals.
Subcontractor’s rights.
Prime contractor’s rights and obligations.
Settlement procedure.
Authorization for subcontract settlements without
approval or ratification.

Recognition of judgments and arbitration awards.

Delay in settling subcontractor settlement
proposals.

Government assistance in settling subcontracts.
Assignment of rights under subcontracts.
Settlement agreements.

General.

Reservations.

Government property.

No-cost settlement.

Partial settlements.

Joint settlement of two or more settlement
proposals.

Settlement by determination.

Settlement negotiation memorandum.
Review of proposed settlements.
Payment.

Partial payments.

Final payment.

Cost principles.

Unsettled contract changes.

Settlement of terminated incentive contracts.

Subpart 49.2—Additional Principles for
Fixed-Price Contracts Terminated for

Convenience
General.

49.202
49.203
49.204
49.205
49.206
49.206-1
49.206-2
49.206-3
49.207
49.208

Profit.

Adjustment for loss.

Deductions.

Completed end items.

Settlement proposals.

Submission of settlement proposals.

Bases for settlement proposals.

Submission of inventory disposal schedules.
Limitation on settlements.

Equitable adjustment after partial termination.

Subpart 49.3—Additional Principles for Cost-
Reimbursement Contracts Terminated for

49.301
49.302
49.303
49.303-1
49.303-2
49.303-3
49.303-4
49.303-5
49.304
49.304-1
49.304-2
49.304-3
49.305
49.305-1
49.305-2

49.401

49.402

49.402-1
49.402-2
49.402-3
49.402-4
49.402-5
49.402-6
49.402-7
49.402-8
49.403

49.404
49.405
49.406

Convenience
General.
Discontinuance of vouchers.
Procedure after discontinuing vouchers.
Submission of settlement proposal.
Submission of inventory disposal schedules.
Audit of settlement proposal.
Adjustment of indirect costs.
Final settlement.
Procedure for partial termination.
General.
Submission of settlement proposal (fee only).
Submission of vouchers.
Adjustment of fee.
General.
Construction contracts.

Subpart 49.4—Termination for Default

General.

Termination of fixed-price contracts for default.
The Government’s right.

Effect of termination for default.

Procedure for default.

Procedure in lieu of termination for default.
Memorandum by the contracting officer.
Repurchase against contractor’s account.

Other damages.

Reporting Information.

Termination of cost-reimbursement contracts for
default.

Surety-takeover agreements.

Completion by another contractor.

Liquidation of liability.

Subpart 49.5—Contract Termination Clauses

49.501
49.502
49.503

49.504

General.

Termination for convenience of the Government.
Termination for convenience of the Government
and default.

Termination of fixed-price contracts for default.
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49.505

Other termination clauses.

Subpart 49.6—Contract Termination Forms and

49.601

49.601-1
49.601-2
49.602

49.602-1
49.602-2
49.602-3
49.602-4
49.602-5
49.603

49.603-1

49.603-2
49.603-3

49-2

Formats
Notice of termination for convenience.
Telegraphic notice.
Letter notice.

Forms for settlement of terminated contracts.

Termination settlement proposal forms.
Inventory forms.

Schedule of accounting information.
Partial payments.

Settlement agreement.

Formats for termination for convenience
settlement agreements.

Fixed price contracts—complete termination.

Fixed-price contracts—partial termination.
Cost reimbursement contracts—complete
termination, if settlement includes cost.
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49.603-4

49.603-5

49.603-6

49.603-7

49.603-8

49.603-9
49.604

49.605

49.606
49.607

Cost-reimbursement contracts—complete
termination, with settlement limited to fee.

Cost-reimbursement contracts—partial
termination.

No-cost settlement agreement—complete
termination.

No-cost settlement agreement—partial
termination.

Fixed-price contracts—settlements with
subcontractors only.

Settlement of reservations.

Release of excess funds under terminated
contracts.

Request to settle subcontractor settlement
proposals.

Granting subcontract settlement authorization.

Delinquency notices.
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pletion of the work. In addition, the contracting officer shall
notify the disbursing officer to withhold further payments
under the terminated contract, pending further advice, which
should be furnished at the earliest practicable time.

(i) In the case of a construction contract, promptly after
issuance of the termination notice, the contracting officer shall
determine the manner in which the work is to be completed
and whether the materials, appliances, and plant that are on the
site will be needed.

(j) If the contracting officer determines before issuing the
termination notice that the failure to perform is excusable, the
contract shall not be terminated for default. If termination is
in the Government’s interest, the contracting officer may ter-
minate the contract for the convenience of the Government.

(k) If the contracting officer has not been able to determine,
before issuance of the notice of termination whether the con-
tractor’s failure to perform is excusable, the contracting
officer shall make a written decision on that point as soon as
practicable after issuance of the notice of termination. The
decision shall be delivered promptly to the contractor with a
notification that the contractor has the right to appeal as spec-
ified in the Disputes clause.

49.402-4 Procedure in lieu of termination for default.

The following courses of action, among others, are avail-
able to the contracting officer in lieu of termination for default
when in the Government’s interest:

(a) Permit the contractor, the surety, or the guarantor, to
continue performance of the contract under a revised delivery
schedule.

(b) Permit the contractor to continue performance of the
contract by means of a subcontract or other business arrange-
ment with an acceptable third party, provided the rights of the
Government are adequately preserved.

(c) If the requirement for the supplies and services in the
contract no longer exists, and the contractor is not liable to the
Government for damages as provided in 49.402-7, execute a
no-cost termination settlement agreement using the formats in
49.603-6 and 49.603-7 as a guide.

49.402-5 Memorandum by the contracting officer.

When a contract is terminated for default or a procedure
authorized by 49.402-4 is followed, the contracting officer
shall prepare a memorandum for the contract file explaining
the reasons for the action taken.

49.402-6 Repurchase against contractor’s account.

(a) When the supplies or services are still required after ter-
mination, the contracting officer shall repurchase the same or
similar supplies or services against the contractor’s account as
soon as practicable. The contracting officer shall repurchase

at as reasonable a price as practicable, considering the quality
and delivery requirements. The contracting officer may repur-
chase a quantity in excess of the undelivered quantity termi-
nated for default when the excess quantity is needed, but
excess cost may not be charged against the defaulting contrac-
tor for more than the undelivered quantity terminated for
default (including variations in quantity permitted by the ter-
minated contract). Generally, the contracting officer will
make a decision whether or not to repurchase before issuing
the termination notice.

(b) If the repurchase is for a quantity not over the undeliv-
ered quantity terminated for default, the Default clause autho-
rizes the contracting officer to use any terms and acquisition
method deemed appropriate for the repurchase. However, the
contracting officer shall obtain competition to the maximum
extent practicable for the repurchase. The contracting officer
shall cite the Default clause as the authority. If the repurchase
is for a quantity over the undelivered quantity terminated for
default, the contracting officer shall treat the entire quantity as
a new acquisition.

(c) If repurchase is made at a price over the price of the sup-
plies or services terminated, the contracting officer shall, after
completion and final payment of the repurchase contract,
make written demand on the contractor for the total amount of
the excess, giving consideration to any increases or decreases
in other costs such as transportation, discounts, etc. If the con-
tractor fails to make payment, the contracting officer shall fol-
low the procedures in Subpart 32.6 for collecting contract
debts due the Government.

49.402-7 Other damages.

(a) If the contracting officer terminates a contract for
default or follows a course of action instead of termination for
default (see 49.402-4), the contracting officer promptly must
assess and demand any liquidated damages to which the Gov-
ernment is entitled under the contract. Under the contract
clause at 52.211-11, these damages are in addition to any
excess repurchase costs.

(b) If the Government has suffered any other ascertainable
damages, including administrative costs, as a result of the con-
tractor’s default, the contracting officer must, on the basis of
legal advice, take appropriate action as prescribed in
Subpart 32.6 to assert the Government’s demand for the
damages.

49.402-8 Reporting Information.

The contracting officer, in accordance with agency proce-
dures, shall ensure that information relating to the termination
for default notice and a subsequent withdrawal or a conver-
sion to a termination for convenience is reported in accor-
dance with 42.1503(f).
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49.403

FEDERAL ACQUISITION REGULATION

49.403 Termination of cost-reimbursement contracts for
default.

(a) The right to terminate a cost-reimbursement contract
for default is provided for in the Termination for Default or for
Convenience of the Government clause at 52.249-6. A 10-day
notice to the contractor before termination for default is
required in every case by the clause.

(b) Settlement of a cost-reimbursement contract termi-
nated for default is subject to the principles in Subparts 49.1
and 49.3 the same as when a contract is terminated for conve-
nience, except that—

(1) The costs of preparing the contractor’s settlement
proposal are not allowable (see paragraph (h)(3) of the
clause); and

(2) The contractor is reimbursed the allowable costs,
and an appropriate reduction is made in the total fee, if any,
(see paragraph (h)(4) of the clause).

(c) The contracting officer shall use the procedures in
49.402 to the extent appropriate in considering the termina-
tion for default of a cost-reimbursement contract. However, a
cost-reimbursement contract does not contain any provision
for recovery of excess repurchase costs after termination for
default (but see paragraph (g) of the clause at 52.246-3 with
respect to failure of the contractor to replace or correct defec-
tive supplies).

49.404 Surety-takeover agreements.

(a) The procedures in this section apply primarily, but not
solely, to fixed-price construction contracts terminated for
default.

(b) Since the surety is liable for damages resulting from the
contractor’s default, the surety has certain rights and interests
in the completion of the contract work and application of any
undisbursed funds. Therefore, the contracting officer must
consider carefully the surety’s proposals for completing the
contract. The contracting officer must take action on the basis
of the Government’s interest, including the possible effect
upon the Government’s rights against the surety.

(c) The contracting officer should permit surety offers to
complete the contract, unless the contracting officer believes
that the persons or firms proposed by the surety to complete
the work are not competent and qualified or the proposal is not
in the best interest of the Government.

(d) There may be conflicting demands for the defaulting
contractor’s assets, including unpaid prior earnings (retained
percentages and unpaid progress estimates). Therefore, the
surety may include a “takeover” agreement in its proposal,
fixing the surety’s rights to payment from those funds. The
contracting officer may (but not before the effective date of
termination) enter into a written agreement with the surety.
The contracting officer should consider using a tripartite
agreement among the Government, the surety, and the default-
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ing contractor to resolve the defaulting contractor’s residual
rights, including assertions to unpaid prior earnings.

(e) Any takeover agreement must require the surety to
complete the contract and the Government to pay the surety’s
costs and expenses up to the balance of the contract price
unpaid at the time of default, subject to the following
conditions:

(1) Any unpaid earnings of the defaulting contractor,
including retained percentages and progress estimates for
work accomplished before termination, must be subject to
debts due the Government by the contractor, except to the
extent that the unpaid earnings may be used to pay the com-
pleting surety its actual costs and expenses incurred in the
completion of the work, but not including its payments and
obligations under the payment bond given in connection with
the contract.

(2) The surety is bound by contract terms governing lig-
uidated damages for delays in completion of the work, unless
the delays are excusable under the contract.

(3) If the contract proceeds have been assigned to a
financing institution, the surety must not be paid from unpaid
earnings, unless the assignee provides written consent.

(4) The contracting officer must not pay the surety more
than the amount it expended completing the work and dis-
charging its liabilities under the defaulting contractor’s pay-
ment bond. Payments to the surety to reimburse it for
discharging its liabilities under the payment bond of the
defaulting contractor must be only on authority of—

(i) Mutual agreement among the Government, the
defaulting contractor, and the surety;

(i1) Determination of the Comptroller General as to
payee and amount; or

(iii) Order of a court of competent jurisdiction.

49.405 Completion by another contractor.

If the surety does not arrange for completion of the con-
tract, the contracting officer normally will arrange for com-
pletion of the work by awarding a new contract based on the
same plans and specifications. The new contract may be the
result of sealed bidding or any other appropriate contracting
method or procedure. The contracting officer shall exercise
reasonable diligence to obtain the lowest price available for
completion.

49.406 Liquidation of liability.

(1) The contract provides that the contractor and the
surety are liable to the Government for resultant damages. The
contracting officer shall use all retained percentages of
progress payments previously made to the contractor and any
progress payments due for work completed before the termi-
nation to liquidate the contractor’s and the surety’s liability to
the Government. If the retained and unpaid amounts are insuf-
ficient, the contracting officer shall take steps to recover the
additional sum from the contractor and the surety.





