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November 23, 2007 Number 2005-22

Federal Acquisition Circular (FAC) 2005-22 1is issued
under the authority of the Secretary of Defense, the
Administrator of General Services, and the Administrator for
the National Aeronautics and Space Administration.

Unless otherwise specified, all Federal Acquisition
Regulation (FAR) and other directive material contained in
FAC 2005-22 are effective December 24, 2007.
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FAC 2005-22 SUMMARY of ITEMS

Federal Acquisition Circular (FAC) 2005-22 amends the Federal
Acquisition Regulation (FAR) as specified below:

Item I-Implementation of Section 104 of the Energy Policy Act of
2005 (FAR Case 2006-008)

This final rule implements Section 104 of the Energy Policy
Act of 2005. Section 104 requires that all acquisitions of
energy consuming-products and all contracts that involve the
furnishing of energy-consuming products require acquisition of
ENERGY STAR® or Federal Energy Management Program (FEMP)
designated products. The final rule provides a clause for the
Contracting Officer to insert In solicitations and contracts to
ensure that suppliers and service and construction contractors
recognize when energy-consuming products must be ENERGY STAR® or
FEMP-designated.

Replacement pages: 2.1-1 thru 2.1-8.2; 22.4-1 and 22.4-2; Part 23
TOC pp. 23-1 and 23-2; 23.2-1 and 23.2-2; 36.6-1 and 36.6-2; Part
52 TOC pp. 52-3 and 52-4; 52.2-39 thru 52.2-42.2; 52.2-137 thru
52.2-138.2 (added 52.2-138.1 and 52.2-138.2); and Matrix 52.3-15
and 52.3-16.

Item l1-Contractor Code of Business Ethics and Conduct
(FAR Case 2006-007)

This final rule amends Federal Acquisition Regulation (FAR)
Parts 2, 3, and 52 to address the requirements for a contractor
code of business ethics and conduct and the display of Federal
agency Office of the Inspector General (OIG) Fraud Hotline
Posters. In response to public comments, this final rule reduces
the burden on small entities by making the requirements for a
formal training program and internal control system inapplicable
to small businesses. |ITf a small business subsequently finds
itselft 1n trouble ethically during the performance of a contract,
the need for a training program and internal controls will likely
be addressed by the Federal Government at that time, during a
criminal or civil lawsuit or debarment or suspension.

Replacement pages: General Structure i & ii; 2.1-13 thru 2.1-16;
Part 3 TOC pp. 3-1 and 3-2; 3.9-1 and 3.9-2; 3.10-1 and 3.10-2;
Part 52 TOC pp. 52-1 and 52-2; 52.2-7 thru 52.2-8.2 (added 52.2-
8.1 and 52.2-8.2); and Matrix 52.3-3 and 52.3-4.
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FAC 2005-22 FILING INSTRUCTIONS

NoTE: The FAR is now segmented by subparts. The FAR page numbers
reflect FAR Subparts. For example, "2.1-1" is page one of
Subpart 2.1, and "23.2-2" is page two of Subpart 23.2.

Remove Pages Insert Pages

Structure 1 & 1ii Structure 1 & 1ii

2.1-1 thru 2.1-8.2 2.1-1 thru 2.1-8.2

2.1-13 thru 2.1-16 2.1-13 thru 2.1-16

Part 3 TOC Part 3 TOC

pp. 3-1 and 3-2 pp. 3-1 and 3-2

3.9-1 and 3.9-2 3.9-1 and 3.9-2

3.10-1 and 3.10-2 3.10-1 and 3.10-2

22.4-1 and 22.4-2 22.4-1 and 22.4-2

Part 23 TOC Part 23 TOC

pp. 23-1 and 23-2 pp. 23-1 and 23-2

23.2-1 and 23.2-2 23.2-1 and 23.2-2

36.6-1 and 36.6-2 36.6-1 and 36.6-2

Part 52 TOC Part 52 TOC

pp. 52-1 thru 52-4 pp. 52-1 thru 52-4

52.2-7 and 52.2-8 52.2-7 thru 52.2-8.2
(52.2-8.1 and 52.2-8.2
added)

52.2-39 thru 52.2-42.2 52.2-39 thru 52.2-42.2

52.2-137 and 52.2-138 52.2-137 thru 52.2-138.2

(52.2-138.1 and
52.2-138.2 added)

Matrix Matrix
52.3-3 and 52.3-4 52.3-3 and 52.3-4
52.3-15 and 52.3-16 52.3-15 and 52.3-16
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1.3 Agency Acquisition Regulations
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PART 2—DEFINITIONS OF WORDS AND TERMS

2.1 Definitions
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3.1 Safeguards
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34 Contingent Fees

3.5 Other Improper Business Practices
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3.7 Voiding and Rescinding Contracts
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3.9 Whistleblower Protections for Contractor Employees

3.10 Contractor Code of Business Ethics and Conduct
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4.1 Contract Execution
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4.3 Paper Documents
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4.5 Electronic Commerce in Contracting

4.6 Contract Reporting

4.7 Contractor Records Retention

4.8 Government Contract Files

4.9 Taxpayer Identification Number Information
4.10 Contract Line Items

4.11 Central Contractor Registration

4.12 Representations and Certifications

4.13 Personal Identity Verification

4.14 Reporting Subcontract Awards



FAC 2005-21 NOVEMBER 7, 2007

STRUCTURE FEDERAL ACQUISITION REGULATION

SUBCHAPTER B—COMPETITION AND ACQUISITION PLANNING

PART 5—PUBLICIZING CONTRACT ACTIONS

5.1 Dissemination of Information

5.2 Synopses of Proposed Contract Actions
53 Synopses of Contract Awards

5.4 Release of Information

5.5 Paid Advertisements

5.6 Publicizing Multi-Agency Use Contracts

PART 6—COMPETITION REQUIREMENTS

6.1 Full and Open Competition

6.2 Full and Open Competition After Exclusion of Sources
6.3 Other Than Full and Open Competition

6.4 Sealed Bidding and Competitive Proposals

6.5 Competition Advocates

PART 7—ACQUISITION PLANNING

7.1 Acquisition Plans

7.2 Planning for the Purchase of Supplies in Economic Quantities
7.3 Contractor Versus Government Performance

7.4 Equipment Lease or Purchase

7.5 Inherently Governmental Functions

PART 8—REQUIRED SOURCES OF SUPPLIES AND SERVICES

8.1 Excess Personal Property

8.2 [Reserved]

8.3 [Reserved]

8.4 Federal Supply Schedules

8.5 Acquisition of Helium

8.6 Acquisition from Federal Prison Industries, Inc.
8.7 Acquisition from Nonprofit Agencies Employing People Who Are Blind or Severely Disabled
8.8 Acquisition of Printing and Related Supplies
8.9 [Reserved]

8.10 [Reserved]

8.11 Leasing of Motor Vehicles

PART 9—CONTRACTOR QUALIFICATIONS

9.1 Responsible Prospective Contractors

9.2 Qualifications Requirements

9.3 First Article Testing and Approval

9.4 Debarment, Suspension, and Ineligibility

9.5 Organizational and Consultant Conflicts of Interest
9.6 Contractor Team Arrangements

9.7 Defense Production Pools and Research and Development Pools

il



SUBPART 2.1—DEFINITIONS

2.101

2.000 Scope of part.

(a) This part—

(1) Defines words and terms that are frequently used in
the FAR;

(2) Provides cross-references to other definitions in the
FAR of the same word or term; and

(3) Provides for the incorporation of these definitions in
solicitations and contracts by reference.

(b) Other parts, subparts, and sections of this regulation
(48 CFR Chapter 1) may define other words or terms and
those definitions only apply to the part, subpart, or section
where the word or term is defined (see the Index for locations).

Subpart 2.1—Definitions

2.101 Definitions.

(a) A word or a term, defined in this section, has the same
meaning throughout this regulation (48 CFR Chapter 1),
unless—

(1) The context in which the word or term is used clearly
requires a different meaning; or

(2) Another FAR part, subpart, or section provides a dif-
ferent definition for the particular part or portion of the part.

(b) If aword or term that is defined in this section is defined
differently in another part, subpart, or section of this regula-
tion (48 CFR Chapter 1), the definition in—

(1) This section includes a cross-reference to the other
definitions; and

(2) That part, subpart, or section applies to the word or
term when used in that part, subpart, or section.

“Acquisition” means the acquiring by contract with appro-
priated funds of supplies or services (including construction)
by and for the use of the Federal Government through pur-
chase or lease, whether the supplies or services are already in
existence or must be created, developed, demonstrated, and
evaluated. Acquisition begins at the point when agency needs
are established and includes the description of requirements to
satisfy agency needs, solicitation and selection of sources,
award of contracts, contract financing, contract performance,
contract administration, and those technical and management
functions directly related to the process of fulfilling agency
needs by contract.

“Acquisition planning” means the process by which the
efforts of all personnel responsible for an acquisition are coor-
dinated and integrated through a comprehensive plan for ful-
filling the agency need in a timely manner and at a reasonable
cost. It includes developing the overall strategy for managing
the acquisition.

“Adequate evidence” means information sufficient to sup-
port the reasonable belief that a particular act or omission has
occurred.

“Advisory and assistance services” means those services
provided under contract by nongovernmental sources to sup-

port or improve: organizational policy development; deci-
sion-making; management and administration; program and/
or project management and administration; or R&D activities.
It can also mean the furnishing of professional advice or assis-
tance rendered to improve the effectiveness of Federal man-
agement processes or procedures (including those of an
engineering and technical nature). In rendering the foregoing
services, outputs may take the form of information, advice,
opinions, alternatives, analyses, evaluations, recommenda-
tions, training and the day-to-day aid of support personnel
needed for the successful performance of ongoing Federal
operations. All advisory and assistance services are classified
in one of the following definitional subdivisions:

(1) Management and professional support services,
i.e., contractual services that provide assistance, advice or
training for the efficient and effective management and oper-
ation of organizations, activities (including management and
support services for R&D activities), or systems. These ser-
vices are normally closely related to the basic responsibilities
and mission of the agency originating the requirement for the
acquisition of services by contract. Included are efforts that
support or contribute to improved organization of program
management, logistics management, project monitoring and
reporting, data collection, budgeting, accounting, perfor-
mance auditing, and administrative technical support for con-
ferences and training programs.

(2) Studies, analyses and evaluations, i.e., contracted
services that provide organized, analytical assessments/eval-
uations in support of policy development, decision-making,
management, or administration. Included are studies in sup-
port of R&D activities. Also included are acquisitions of mod-
els, methodologies, and related software supporting studies,
analyses or evaluations.

(3) Engineering and technical services, i.e., contractual
services used to support the program office during the acqui-
sition cycle by providing such services as systems engineering
and technical direction (see 9.505-1(b)) to ensure the effective
operation and maintenance of a weapon system or major sys-
tem as defined in OMB Circular No. A-109 or to provide
direct support of a weapon system that is essential to research,
development, production, operation or maintenance of the
system.

“Affiliates” means associated business concerns or indi-
viduals if, directly or indirectly—

(1) Either one controls or can control the other; or

(2) A third party controls or can control both.

“Agency head” or “head of the agency” means the Secre-
tary, Attorney General, Administrator, Governor, Chairper-
son, or other chief official of an executive agency, unless
otherwise indicated, including any deputy or assistant chief
official of an executive agency.

“Alternate” means a substantive variation of a basic provi-
sion or clause prescribed for use in a defined circumstance. It
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adds wording to, deletes wording from, or substitutes speci-
fied wording for a portion of the basic provision or clause. The
alternate version of a provision or clause is the basic provision
or clause as changed by the addition, deletion, or substitution
(see 52.105(a)).

“Architect-engineer services,” as defined in 40 U.S.C.
1102, means—

(1) Professional services of an architectural or engineer-
ing nature, as defined by State law, if applicable, that are
required to be performed or approved by a person licensed,
registered, or certified to provide those services;

(2) Professional services of an architectural or engineer-
ing nature performed by contract that are associated with
research, planning, development, design, construction, alter-
ation, or repair of real property; and

(3) Those other professional services of an architectural
or engineering nature, or incidental services, that members of
the architectural and engineering professions (and individuals
in their employ) may logically or justifiably perform, includ-
ing studies, investigations, surveying and mapping, tests,
evaluations, consultations, comprehensive planning, program
management, conceptual designs, plans and specifications,
value engineering, construction phase services, soils engi-
neering, drawing reviews, preparation of operating and main-
tenance manuals, and other related services.

“Assignment of claims” means the transfer or making over
by the contractor to a bank, trust company, or other financing
institution, as security for a loan to the contractor, of its right
to be paid by the Government for contract performance.

“Basic research” means that research directed toward
increasing knowledge in science. The primary aim of basic
research is a fuller knowledge or understanding of the subject
under study, rather than any practical application of that
knowledge.

“Best value” means the expected outcome of an acquisition
that, in the Government’s estimation, provides the greatest
overall benefit in response to the requirement.

“Bid sample” means a product sample required to be sub-
mitted by an offeror to show characteristics of the offered
products that cannot adequately be described by specifica-
tions, purchase descriptions, or the solicitation (e.g., balance,
facility of use, or pattern).

“Biobased product” means a product determined by the
U.S. Department of Agriculture to be a commercial or indus-
trial product (other than food or feed) that is composed, in
whole or in significant part, of biological products, including
renewable domestic agricultural materials (including plant,
animal, and marine materials) or forestry materials.

“Broad agency announcement” means a general announce-
ment of an agency’s research interest including criteria for
selecting proposals and soliciting the participation of all off-
erors capable of satisfying the Government’s needs (see
6.102(d)(2)).

2.1-2

“Building or work” means construction activity as distin-
guished from manufacturing, furnishing of materials, or ser-
vicing and maintenance work. The terms include, without
limitation, buildings, structures, and improvements of all
types, such as bridges, dams, plants, highways, parkways,
streets, subways, tunnels, sewers, mains, power lines, pump-
ing stations, heavy generators, railways, airports, terminals,
docks, piers, wharves, ways, lighthouses, buoys, jetties,
breakwaters, levees, canals, dredging, shoring, rehabilitation
and reactivation of plants, scaffolding, drilling, blasting, exca-
vating, clearing, and landscaping. The manufacture or fur-
nishing of materials, articles, supplies, or equipment (whether
or not a Federal or State agency acquires title to such materi-
als, articles, supplies, or equipment during the course of the
manufacture or furnishing, or owns the materials from which
they are manufactured or furnished) is not “building” or
“work” within the meaning of this definition unless conducted
in connection with and at the site of such building or work as
is described in the foregoing sentence, or under the United
States Housing Act of 1937 and the Housing Act of 1949 in
the construction or development of the project.

“Bundled contract” means a contract where the require-
ments have been consolidated by bundling. (See the definition
of bundling.)

“Bundling” means—

(1) Consolidating two or more requirements for sup-
plies or services, previously provided or performed under sep-
arate smaller contracts, into a solicitation for a single contract
that is likely to be unsuitable for award to a small business
concern due to—

(i) The diversity, size, or specialized nature of the
elements of the performance specified;

(i) The aggregate dollar value of the anticipated
award;

(ii1) The geographical dispersion of the contract per-
formance sites; or

(iv) Any combination of the factors described in
paragraphs (1)(i), (ii), and (iii) of this definition.

(2) “Separate smaller contract” as used in this defini-
tion, means a contract that has been performed by one or more
small business concerns or that was suitable for award to one
or more small business concerns.

(3) “Single contract” as used in this definition,
includes—

(1) Multiple awards of indefinite-quantity contracts
under a single solicitation for the same or similar supplies or
services to two or more sources (see FAR 16.504(c)); and

(i1) An order placed against an indefinite quantity
contract under a—

(A) Federal Supply Schedule contract; or

(B) Task-order contract or delivery-order contract
awarded by another agency (i.e., Governmentwide acquisi-
tion contract or multi-agency contract).
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(4) This definition does not apply to a contract that will
be awarded and performed entirely outside of the United
States.

“Business Partner Network (BPN)” means an integrated
electronic infrastructure the Government uses to manage
(i.e., collect, validate, access and maintain) the information it
needs to transact business with its contractors. The BPN is
located at http.//www.bpn.gov.

“Business unit” means any segment of an organization, or
an entire business organization that is not divided into
segments.

“Central Contractor Registration (CCR) database” means
the primary Government repository for contractor informa-
tion required for the conduct of business with the
Government.

“Change-of-name agreement” means a legal instrument
executed by the contractor and the Government that recog-
nizes the legal change of name of the contractor without dis-
turbing the original contractual rights and obligations of the
parties.

“Change order” means a written order, signed by the con-
tracting officer, directing the contractor to make a change that
the Changes clause authorizes the contracting officer to order
without the contractor’s consent.

“Claim” means a written demand or written assertion by
one of the contracting parties seeking, as a matter of right, the
payment of money in a sum certain, the adjustment or inter-
pretation of contract terms, or other relief arising under or
relating to the contract. However, a written demand or written
assertion by the contractor seeking the payment of money
exceeding $100,000 is not a claim under the Contract Dis-
putes Act of 1978 until certified as required by the Act. A
voucher, invoice, or other routine request for payment that is
not in dispute when submitted is not a claim. The submission
may be converted to a claim, by written notice to the contract-
ing officer as provided in 33.206(a), if it is disputed either as
to liability or amount or is not acted upon in a reasonable time.

“Classified acquisition” means an acquisition in which off-
erors must have access to classified information to properly
submit an offer or quotation, to understand the performance
requirements, or to perform the contract.

“Classified contract” means any contract in which the con-
tractor or its employees must have access to classified infor-
mation during contract performance. A contract may be a
classified contract even though the contract document itself is
unclassified.

“Classified information” means any knowledge that can be
communicated or any documentary material, regardless of its
physical form or characteristics, that—

(1)(i) Is owned by, is produced by or for, or is under the
control of the United States Government; or

(i1) Has been classified by the Department of Energy
as privately generated restricted data following the procedures
in 10 CFR 1045.21; and

(2) Must be protected against unauthorized disclosure
according to Executive Order 12958, Classified National
Security Information, April 17, 1995, or classified in accor-
dance with the Atomic Energy Act of 1954.

“Cognizant Federal agency” means the Federal agency
that, on behalf of all Federal agencies, is responsible for estab-
lishing final indirect cost rates and forward pricing rates, if
applicable, and administering cost accounting standards for
all contracts in a business unit.

“Commercial component” means any component that is a
commercial item.

“Commercial computer software” means any computer
software that is a commercial item.

“Commercial item” means—

(1) Any item, other than real property, that is of a type
customarily used by the general public or by non-governmen-
tal entities for purposes other than governmental purposes,
and—

(i) Has been sold, leased, or licensed to the general
public; or

(i1) Has been offered for sale, lease, or license to the
general public;

(2) Any item that evolved from an item described in
paragraph (1) of this definition through advances in technol-
ogy or performance and that is not yet available in the com-
mercial marketplace, but will be available in the commercial
marketplace in time to satisfy the delivery requirements under
a Government solicitation;

(3) Any item that would satisfy a criterion expressed in
paragraphs (1) or (2) of this definition, but for—

(1) Modifications of a type customarily available in
the commercial marketplace; or

(i1) Minor modifications of a type not customarily
available in the commercial marketplace made to meet Fed-
eral Government requirements. Minor modifications means
modifications that do not significantly alter the nongovern-
mental function or essential physical characteristics of an item
or component, or change the purpose of a process. Factors to
be considered in determining whether a modification is minor
include the value and size of the modification and the com-
parative value and size of the final product. Dollar values and
percentages may be used as guideposts, but are not conclusive
evidence that a modification is minor;

(4) Any combination of items meeting the requirements
of paragraphs (1), (2), (3), or (5) of this definition that are of
a type customarily combined and sold in combination to the
general public;

(5) Installation services, maintenance services, repair
services, training services, and other services if—
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(1) Such services are procured for support of an item
referred to in paragraph (1), (2), (3), or (4) of this definition,
regardless of whether such services are provided by the same
source or at the same time as the item; and

(i1) The source of such services provides similar ser-
vices contemporaneously to the general public under terms
and conditions similar to those offered to the Federal
Government;

(6) Services of a type offered and sold competitively in
substantial quantities in the commercial marketplace based on
established catalog or market prices for specific tasks per-
formed or specific outcomes to be achieved and under stan-
dard commercial terms and conditions. For purposes of these
services—

(1) “Catalog price” means a price included in a cata-
log, price list, schedule, or other form that is regularly main-
tained by the manufacturer or vendor, is either published or
otherwise available for inspection by customers, and states
prices at which sales are currently, or were last, made to a sig-
nificant number of buyers constituting the general public; and

(i1) “Market prices” means current prices that are
established in the course of ordinary trade between buyers and
sellers free to bargain and that can be substantiated through
competition or from sources independent of the offerors.

(7) Any item, combination of items, or service referred
to in paragraphs (1) through (6) of this definition, notwith-
standing the fact that the item, combination of items, or ser-
vice is transferred between or among separate divisions,
subsidiaries, or affiliates of a contractor; or

(8) A nondevelopmental item, if the procuring agency
determines the item was developed exclusively at private
expense and sold in substantial quantities, on a competitive
basis, to multiple State and local governments.

“Common item” means material that is common to the
applicable Government contract and the contractor’s other
work.

“Component” means any item supplied to the Government
as part of an end item or of another component, except that for
use in—

(1) Part 25, see the definition in 25.003;

(2) 52.225-1 and 52.225-3, see the definition in
52.225-1(a) and 52.225-3(a); and

(3) 52.225-9 and 52.225-11, see the definition in
52.225-9(a) and 52.225-11(a).

“Computer database” or “database” means a collection of
recorded information in a form capable of, and for the purpose
of, being stored in, processed, and operated on by a computer.
The term does not include computer software.

“Computer software” — (1) Means (i) Computer pro-
grams that comprise a series of instructions, rules, routines, or
statements, regardless of the media in which recorded, that
allow or cause a computer to perform a specific operation or
series of operations; and

2.1-4  (FAC 2005-22)

(i1) Recorded information comprising source code
listings, design details, algorithms, processes, flow charts,
formulas, and related material that would enable the computer
program to be produced, created, or compiled.

(2) Does not include computer databases or computer
software documentation.

“Computer software documentation” means owner’s man-
uals, user’s manuals, installation instructions, operating
instructions, and other similar items, regardless of storage
medium, that explain the capabilities of the computer soft-
ware or provide instructions for using the software.

“Consent to subcontract” means the contracting officer’s
written consent for the prime contractor to enter into a partic-
ular subcontract.

“Construction” means construction, alteration, or repair
(including dredging, excavating, and painting) of buildings,
structures, or other real property. For purposes of this
definition, the terms “buildings, structures, or other real
property” include, but are not limited to, improvements of all
types, such as bridges, dams, plants, highways, parkways,
streets, subways, tunnels, sewers, mains, power lines,
cemeteries, pumping stations, railways, airport facilities,
terminals, docks, piers, wharves, ways, lighthouses, buoys,
jetties, breakwaters, levees, canals, and channels.
Construction does not include the manufacture, production,
furnishing, construction, alteration, repair, processing, or
assembling of vessels, aircraft, or other kinds of personal
property.

“Contiguous United States (CONUS)” means the
48 contiguous States and the District of Columbia.

“Contingency operation” (10 U.S.C. 101(a)(13)) means a
military operation that—

(1) Is designated by the Secretary of Defense as an oper-
ation in which members of the armed forces are or may
become involved in military actions, operations, or hostilities
against an enemy of the United States or against an opposing
military force; or

(2) Results in the call or order to, or retention on, active
duty of members of the uniformed services under section 688,
12301(a), 12302, 12304, 12305, or 12406 of 10 U.S.C.,
Chapter 15 of 10 U.S.C., or any other provision of law during
a war or during a national emergency declared by the Presi-
dent or Congress.

“Continued portion of the contract” means the portion of a
contract that the contractor must continue to perform follow-
ing a partial termination.

“Contract” means a mutually binding legal relationship
obligating the seller to furnish the supplies or services (includ-
ing construction) and the buyer to pay for them. It includes all
types of commitments that obligate the Government to an
expenditure of appropriated funds and that, except as other-
wise authorized, are in writing. In addition to bilateral instru-
ments, contracts include (but are not limited to) awards and
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notices of awards; job orders or task letters issued under basic
ordering agreements; letter contracts; orders, such as purchase
orders, under which the contract becomes effective by written
acceptance or performance; and bilateral contract modifica-
tions. Contracts do not include grants and cooperative agree-
ments covered by 31 U.S.C. 6301, et seq. For discussion of
various types of contracts, see Part 16.

“Contract administration office” means an office that per-
forms—

(1) Assigned postaward functions related to the admin-
istration of contracts; and
(2) Assigned preaward functions.

“Contract clause” or “clause” means a term or condition
used in contracts or in both solicitations and contracts, and
applying after contract award or both before and after award.

“Contract modification” means any written change in the
terms of a contract (see 43.103).

“Contracting” means purchasing, renting, leasing, or oth-
erwise obtaining supplies or services from nonfederal
sources. Contracting includes description (but not determina-
tion) of supplies and services required, selection and solicita-
tion of sources, preparation and award of contracts, and all
phases of contract administration. It does not include making
grants or cooperative agreements.

“Contracting activity” means an element of an agency des-
ignated by the agency head and delegated broad authority
regarding acquisition functions.

“Contracting office” means an office that awards or exe-
cutes a contract for supplies or services and performs post-
award functions not assigned to a contract administration
office (except for use in Part 48, see also 48.001).

“Contracting officer” means a person with the authority to
enter into, administer, and/or terminate contracts and make
related determinations and findings. The term includes certain
authorized representatives of the contracting officer acting
within the limits of their authority as delegated by the con-
tracting officer. “Administrative contracting officer (ACO)”
refers to a contracting officer who is administering contracts.
“Termination contracting officer (TCO)” refers to a contract-
ing officer who is settling terminated contracts. A single con-
tracting officer may be responsible for duties in any or all of
these areas. Reference in this regulation (48 CFR Chapter 1)
to administrative contracting officer or termination contract-
ing officer does not—

(1) Require that a duty be performed at a particular
office or activity; or

(2) Restrict in any way a contracting officer in the per-
formance of any duty properly assigned.

“Conviction” means a judgment or conviction of a criminal
offense by any court of competent jurisdiction, whether
entered upon a verdict or a plea, and includes a conviction
entered upon a plea of nolo contendere. For use in
Subpart 23.5, see the definition at 23.503.

“Cost or pricing data” (10 U.S.C.2306a(h)(1) and
41 U.S.C. 254b) means all facts that, as of the date of price

agreement or, if applicable, an earlier date agreed upon
between the parties that is as close as practicable to the date
of agreement on price, prudent buyers and sellers would rea-
sonably expect to affect price negotiations significantly. Cost
or pricing data are data requiring certification in accordance
with 15.406-2. Cost or pricing data are factual, not judgmen-
tal; and are verifiable. While they do not indicate the accuracy
of the prospective contractor’s judgment about estimated
future costs or projections, they do include the data forming
the basis for that judgment. Cost or pricing data are more than
historical accounting data; they are all the facts that can be rea-
sonably expected to contribute to the soundness of estimates
of future costs and to the validity of determinations of costs
already incurred. They also include such factors as—

(1) Vendor quotations;

(2) Nonrecurring costs;

(3) Information on changes in production methods and
in production or purchasing volume;

(4) Data supporting projections of business prospects
and objectives and related operations costs;

(5) Unit-cost trends such as those associated with labor
efficiency;

(6) Make-or-buy decisions;

(7) Estimated resources to attain business goals; and

(8) Information on management decisions that could
have a significant bearing on costs.

“Cost realism” means that the costs in an offeror’s
proposal—

(1) Are realistic for the work to be performed;

(2) Reflect a clear understanding of the requirements;
and

(3) Are consistent with the various elements of the off-
eror’s technical proposal.

“Cost sharing” means an explicit arrangement under which
the contractor bears some of the burden of reasonable, alloca-
ble, and allowable contract cost.

“Customs territory of the United States” means the
50 States, the District of Columbia, and Puerto Rico.

“Data Universal Numbering System (DUNS) number”
means the 9-digit number assigned by Dun and Bradstreet,
Inc. (D&B), to identify unique business entities.

“Data Universal Numbering System +4 (DUNS+4) num-
ber” means the DUNS number assigned by D&B plus a
4-character suffix that may be assigned by a business concern.
(D&B has no affiliation with this 4-character suffix.) This
4-character suffix may be assigned at the discretion of the
business concern to establish additional CCR records for iden-
tifying alternative Electronic Funds Transfer (EFT) accounts
(see Subpart 32.11) for the same concern.

“Day” means, unless otherwise specified, a calendar day.

“Debarment” means action taken by a debarring official
under 9.406 to exclude a contractor from Government con-
tracting and Government-approved subcontracting for a rea-
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sonable, specified period; a contractor that is excluded is
“debarred.”

“Delivery order” means an order for supplies placed
against an established contract or with Government sources.

“Depreciation” means a charge to current operations that
distributes the cost of a tangible capital asset, less estimated
residual value, over the estimated useful life of the asset in a
systematic and logical manner. It does not involve a process
of valuation. Useful life refers to the prospective period of
economic usefulness in a particular contractor’s operations as
distinguished from physical life; it is evidenced by the actual
or estimated retirement and replacement practice of the
contractor.

“Descriptive literature” means information provided by an
offeror, such as cuts, illustrations, drawings, and brochures,
that shows a product’s characteristics or construction of a
product or explains its operation. The term includes only that
information needed to evaluate the acceptability of the prod-
uct and excludes other information for operating or maintain-
ing the product.

“Design-to-cost” means a concept that establishes cost ele-
ments as management goals to achieve the best balance
between life-cycle cost, acceptable performance, and sched-
ule. Under this concept, cost is a design constraint during the
design and development phases and a management discipline
throughout the acquisition and operation of the system or
equipment.

“Direct cost” means any cost that is identified specifically
with a particular final cost objective. Direct costs are not lim-
ited to items that are incorporated in the end product as mate-
rial or labor. Costs identified specifically with a contract are
direct costs of that contract. All costs identified specifically
with other final cost objectives of the contractor are direct
costs of those cost objectives.

“Drug-free workplace” means the site(s) for the perfor-
mance of work done by the contractor in connection with a
specific contract where employees of the contractor are pro-
hibited from engaging in the unlawful manufacture, distribu-
tion, dispensing, possession, or use of a controlled substance.

“Earned value management system” means a project man-
agement tool that effectively integrates the project scope of
work with cost, schedule and performance elements for opti-
mum project planning and control. The qualities and operat-
ing characteristics of an earned value management system are
described in American National Standards Institute /Electron-
ics Industries Alliance (ANSI/EIA) Standard-748, Earned
Value Management Systems. (See OMB Circular A-11,
Part 7.)

“Effective date of termination” means the date on which
the notice of termination requires the contractor to stop per-
formance under the contract. If the contractor receives the ter-
mination notice after the date fixed for termination, then the
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effective date of termination means the date the contractor
receives the notice.

“Electronic and information technology (EIT)” has the
same meaning as “information technology” except EIT also
includes any equipment or interconnected system or sub-
system of equipment that is used in the creation, conversion,
or duplication of data or information. The term EIT, includes,
but is not limited to, telecommunication products (such as
telephones), information kiosks and transaction machines,
worldwide websites, multimedia, and office equipment (such
as copiers and fax machines).

“Electronic commerce” means electronic techniques for
accomplishing business transactions including electronic mail
or messaging, World Wide Web technology, electronic bulle-
tin boards, purchase cards, electronic funds transfer, and elec-
tronic data interchange.

“Electronic data interchange (EDI)” means a technique for
electronically transferring and storing formatted information
between computers utilizing established and published for-
mats and codes, as authorized by the applicable Federal Infor-
mation Processing Standards.

“Electronic Funds Transfer (EFT)” means any transfer of
funds, other than a transaction originated by cash, check, or
similar paper instrument, that is initiated through an electronic
terminal, telephone, computer, or magnetic tape, for the pur-
pose of ordering, instructing, or authorizing a financial insti-
tution to debit or credit an account. The term includes
Automated Clearing House transfers, Fedwire transfers, and
transfers made at automatic teller machines and point-of-sale
terminals. For purposes of compliance with 31 U.S.C. 3332
and implementing regulations at 31 CFR Part 208, the term
“electronic funds transfer” includes a Governmentwide com-
mercial purchase card transaction.

“End product” means supplies delivered under a line item
of a Government contract, except for use in Part 25 and the
associated clauses at 52.225-1, 52.225-3, and 52.225-5, see
the definitions in 25.003, 52.225-1(a), 52.225-3(a), and
52.225-5(a).

“Energy-efficient product”— (1) Means a product that—

(i) Meets Department of Energy and Environmental
Protection Agency criteria for use of the Energy Star trade-
mark label; or

(i1) Is in the upper 25 percent of efficiency for all sim-
ilar products as designated by the Department of Energy’s
Federal Energy Management Program.

(2) As used in this definition, the term “product” does
not include any energy-consuming product or system
designed or procured for combat or combat-related missions
(42 U.S.C. 8259b).

“Energy-efficient standby power devices” means products
that use—

(1) External standby power devices, or that contain an
internal standby power function; and
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(2) No more than one watt of electricity in their standby
power consuming mode or meet recommended low standby
levels as designated by the Department of Energy Federal
Energy Management Program.

“Energy-savings performance contract” means a contract
that requires the contractor to—

(1) Perform services for the design, acquisition, financ-
ing, installation, testing, operation, and where appropriate,
maintenance and repair, of an identified energy conservation
measure or series of measures at one or more locations;

(2) Incur the costs of implementing the energy savings
measures, including at least the cost (if any) incurred in mak-
ing energy audits, acquiring and installing equipment, and
training personnel in exchange for a predetermined share of
the value of the energy savings directly resulting from imple-
mentation of such measures during the term of the contract;
and

(3) Guarantee future energy and cost savings to the
Government.

“Environmentally preferable” means products or services
that have a lesser or reduced effect on human health and the
environment when compared with competing products or ser-
vices that serve the same purpose. This comparison may con-
sider raw materials acquisition, production, manufacturing,
packaging, distribution, reuse, operation, maintenance, or dis-
posal of the product or service.

“Excess personal property” means any personal property
under the control of a Federal agency that the agency head
determines is not required for its needs or for the discharge of
its responsibilities.

“Excluded Parties List System” means an electronic data-
base maintained and posted by the General Services Admin-
istration containing the list of all parties suspended, proposed
for debarment, debarred, declared ineligible, or excluded or
disqualified under the nonprocurement common rule by agen-
cies, Government corporations, or by the Government
Accountability Office.

“Executive agency” means an executive department, a mil-
itary department, or any independent establishment within the
meaning of 5 U.S.C. 101, 102, and 104(1), respectively, and
any wholly owned Government corporation within the mean-
ing of 31 U.S.C. 9101.

“Facilities capital cost of money” means “cost of money as
an clement of the cost of facilities capital” as used at
48 CFR 9904.414—Cost Accounting Standard—Cost of
Money as an Element of the Cost of Facilities Capital.

“Facsimile” means electronic equipment that communi-
cates and reproduces both printed and handwritten material. If
used in conjunction with a reference to a document;
e.g., facsimile bid, the terms refers to a document (in the
example given, a bid) that has been transmitted to and
received by the Government via facsimile.

“Federal agency” means any executive agency or any inde-
pendent establishment in the legislative or judicial branch of
the Government (except the Senate, the House of Represen-
tatives, the Architect of the Capitol, and any activities under
the Architect’s direction).

“Federal Technical Data Solution (FedTeDS)” is a web
application integrated with the Governmentwide Point of
Entry (GPE) and the Central Contractor Registration (CCR)
system for distribution of information related to contract
opportunities. It is designed to enhance controls on the access
and distribution of solicitation requirements or other docu-
ments when controls are necessary according to agency pro-
cedures. FedTeDS may be found on the Internet at Attps.//
www.fedteds.gov.

“Federally-controlled facilities” means—

(1) Federally-owned buildings or leased space, whether
for single or multi-tenant occupancy, and its grounds and
approaches, all or any portion of which is under the jurisdic-
tion, custody or control of a department or agency;

(2) Federally-controlled commercial space shared with
non-government tenants. For example, if a department or
agency leased the 10th floor of a commercial building, the
Directive applies to the 10th floor only;

(3) Government-owned, contractor-operated facilities,
including laboratories engaged in national defense research
and production activities; and

(4) Facilities under a management and operating con-
tract, such as for the operation, maintenance, or support of a
Government-owned or Government-controlled research,
development, special production, or testing establishment.

“Federally-controlled information system” means an
information system (44 U.S.C. 3502(8) used or operated by a
Federal agency, or a contractor or other organization on behalf
of the agency (44 U.S.C. 3544(a)(1)(A)).

“Federally Funded Research and Development Centers
(FFRDC’s)” means activities that are sponsored under a broad
charter by a Government agency (or agencies) for the purpose
of performing, analyzing, integrating, supporting, and/or
managing basic or applied research and/or development, and
that receive 70 percent or more of their financial support from
the Government; and—

(1) A long-term relationship is contemplated;

(2) Most or all of the facilities are owned or funded by
the Government; and

(3) The FFRDC has access to Government and supplier
data, employees, and facilities beyond that common in a nor-
mal contractual relationship.

“Final indirect cost rate” means the indirect cost rate estab-
lished and agreed upon by the Government and the contractor
as not subject to change. It is usually established after the close
of the contractor’s fiscal year (unless the parties decide upon
adifferent period) to which it applies. For cost-reimbursement
research and development contracts with educational institu-
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tions, it may be predetermined; that is, established for a future
period on the basis of cost experience with similar contracts,
together with supporting data.

“First article” means a preproduction model, initial pro-
duction sample, test sample, first lot, pilot lot, or pilot models.

“First article testing” means testing and evaluating the first
article for conformance with specified contract requirements
before or in the initial stage of production.

“F.0.b.” means free on board. This term is used in conjunc-
tion with a physical point to determine—

(1) The responsibility and basis for payment of freight
charges; and

(2) Unless otherwise agreed, the point where title for
goods passes to the buyer or consignee.

“F.o0.b. destination” means free on board at destination;
i.e., the seller or consignor delivers the goods on seller’s or
consignor’s conveyance at destination. Unless the contract
provides otherwise, the seller or consignor is responsible for
the cost of shipping and risk of loss. For use in the clause at
52.247-34, see the definition at 52.247-34(a).

“F.o0.b. origin” means free on board at origin; i.e., the seller
or consignor places the goods on the conveyance. Unless the
contract provides otherwise, the buyer or consignee is respon-
sible for the cost of shipping and risk of loss. For use in the
clause at 52.247-29, see the definition at 52.247-29(a).

“F.0.b.”...(For other types of F.0.b., see 47.303).

“Forward pricing rate agreement” means a written agree-
ment negotiated between a contractor and the Government to
make certain rates available during a specified period for use
in pricing contracts or modifications. These rates represent
reasonable projections of specific costs that are not easily esti-
mated for, identified with, or generated by a specific contract,
contract end item, or task. These projections may include rates
for such things as labor, indirect costs, material obsolescence
and usage, spare parts provisioning, and material handling.

“Forward pricing rate recommendation” means a rate set
unilaterally by the administrative contracting officer for use
by the Government in negotiations or other contract actions
when forward pricing rate agreement negotiations have not
been completed or when the contractor will not agree to a for-
ward pricing rate agreement.

“Freight” means supplies, goods, and transportable
property.

“Full and open competition,” when used with respect to a
contract action, means that all responsible sources are permit-
ted to compete.

“General and administrative (G&A) expense” means any
management, financial, and other expense which is incurred
by or allocated to a business unit and which is for the general
management and administration of the business unit as a
whole. G&A expense does not include those management
expenses whose beneficial or causal relationship to cost
objectives can be more directly measured by a base other than
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a cost input base representing the total activity of a business
unit during a cost accounting period.

“Governmentwide acquisition contract (GWAC)” means a
task-order or delivery-order contract for information technol-
ogy established by one agency for Governmentwide use that
is operated—

(1) By an executive agent designated by the Office of
Management and Budget pursuant to 40 U.S.C. 11302(e); or

(2) Under a delegation of procurement authority issued
by the General Services Administration (GSA) prior to
August 7, 1996, under authority granted GSA by former sec-
tion 40 U.S.C. 759, repealed by Pub. L. 104-106. The Econ-
omy Act does not apply to orders under a Governmentwide
acquisition contract.

“Governmentwide point of entry (GPE)” means the single
point where Government business opportunities greater than
$25,000, including synopses of proposed contract actions,
solicitations, and associated information, can be accessed
electronically by the public. The GPE is located at http.//
www.fedbizopps.gov.

“Head of the agency” (see “agency head”).

“Head of the contracting activity” means the official who
has overall responsibility for managing the contracting
activity.

“Historically black college or university” means an insti-
tution determined by the Secretary of Education to meet the
requirements of 34 CFR 608.2. For the Department of
Defense, the National Aeronautics and Space Administration,
and the Coast Guard, the term also includes any nonprofit
research institution that was an integral part of such a college
or university before November 14, 1986.

“HUBZone” means a historically underutilized business
zone that is an area located within one or more qualified cen-
sus tracts, qualified nonmetropolitan counties, or lands within
the external boundaries of an Indian reservation.

“HUBZone small business concern” means a small busi-
ness concern that appears on the List of Qualified HUBZone
Small Business Concerns maintained by the Small Business
Administration.

“Humanitarian or peacekeeping operation” means a mili-
tary operation in support of the provision of humanitarian or
foreign disaster assistance or in support of a peacekeeping
operation under Chapter VI or VII of the Charter of the United
Nations. The term does not include routine training, force
rotation, or stationing (10 U.S.C.2302(8) and
41 U.S.C. 259(d)).

“In writing,” “writing,” or “written” means any worded or
numbered expression that can be read, reproduced, and later
communicated, and includes electronically transmitted and
stored information.

“Indirect cost” means any cost not directly identified with
a single final cost objective, but identified with two or more
final cost objectives or with at least one intermediate cost
objective.
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“Indirect cost rate” means the percentage or dollar factor
that expresses the ratio of indirect expense incurred in a given
period to direct labor cost, manufacturing cost, or another
appropriate base for the same period (see also “final indirect
cost rate”).

“Ineligible” means excluded from Government contract-
ing (and subcontracting, if appropriate) pursuant to statutory,
Executive order, or regulatory authority other than this regu-
lation (48 CFR Chapter 1) and its implementing and supple-
menting regulations; for example, pursuant to the Davis-
Bacon Act and its related statutes and implementing regula-
tions, the Service Contract Act, the Equal Employment
Opportunity Acts and Executive orders, the Walsh-Healey
Public Contracts Act, the Buy American Act, or the Environ-
mental Protection Acts and Executive orders.

“Information other than cost or pricing data” means any
type of information that is not required to be certified in accor-
dance with 15.406-2 and is necessary to determine price rea-
sonableness or cost realism. For example, such information
may include pricing, sales, or cost information, and includes
cost or pricing data for which certification is determined inap-
plicable after submission.

“Information security” means protecting information and
information systems from unauthorized access, use, disclo-
sure, disruption, modification, or destruction in order to pro-
vide—

(1) Integrity, which means guarding against improper
information modification or destruction, and includes ensur-
ing information nonrepudiation and authenticity;

(2) Confidentiality, which means preserving authorized
restrictions on access and disclosure, including means for pro-
tecting personal privacy and proprietary information; and

(3) Availability, which means ensuring timely and reli-
able access to, and use of, information.

“Information technology” means any equipment, or inter-
connected system(s) or subsystem(s) of equipment, that is
used in the automatic acquisition, storage, analysis, evalua-
tion, manipulation, management, movement, control, display,
switching, interchange, transmission, or reception of data or
information by the agency.

(1) For purposes of this definition, equipment is used by
an agency if the equipment is used by the agency directly or
is used by a contractor under a contract with the agency that
requires—

(1) Its use; or

(i1) To a significant extent, its use in the performance
of a service or the furnishing of a product.

(2) The term “information technology” includes com-
puters, ancillary equipment (including imaging peripherals,
input, output, and storage devices necessary for security and
surveillance), peripheral equipment designed to be controlled
by the central processing unit of a computer, software, firm-
ware and similar procedures, services (including support ser-
vices), and related resources.

(3) The term “information technology” does not include
any equipment that—

(1) Is acquired by a contractor incidental to a con-
tract; or

(i1) Contains imbedded information technology that
is used as an integral part of the product, but the principal
function of which is not the acquisition, storage, analysis,
evaluation, manipulation, management, movement, control,
display, switching, interchange, transmission, or reception of
data or information. For example, HVAC (heating, ventila-
tion, and air conditioning) equipment, such as thermostats or
temperature control devices, and medical equipment where
information technology is integral to its operation, are not
information technology.

“Inherently governmental function” means, as a matter of
policy, a function that is so intimately related to the public
interest as to mandate performance by Government employ-
ees. This definition is a policy determination, not a legal deter-
mination. An inherently governmental function includes
activities that require either the exercise of discretion in apply-
ing Government authority, or the making of value judgments
in making decisions for the Government. Governmental func-
tions normally fall into two categories: the act of governing,
i.e., the discretionary exercise of Government authority, and
monetary transactions and entitlements.

(1) An inherently governmental function involves,
among other things, the interpretation and execution of the
laws of the United States so as to—

(1) Bind the United States to take or not to take some
action by contract, policy, regulation, authorization, order, or
otherwise;

(i) Determine, protect, and advance United States
economic, political, territorial, property, or other interests by
military or diplomatic action, civil or criminal judicial pro-
ceedings, contract management, or otherwise;
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license agreements, facilities, sales territory, and nature of
business activity. (See 15 U.S.C. 632.)

“Small business subcontractor” means a concern, includ-
ing affiliates, that for subcontracts valued at—

(1) $10,000 or less, does not have more than
500 employees; and

(2) More than $10,000, does not have employees or
average annual receipts exceeding the size standard in
13 CFR Part 121 (see 19.102) for the product or service it is
providing on the subcontract.

“Small disadvantaged business concern” (except for
52.212-3(c)(2) and 52.219-1(b)(2) for general statistical pur-
poses and 52.212-3(c)(7)(ii), 52.219-22(b)(2), and
52.219-23(a) for joint ventures under the price evaluation
adjustment for small disadvantaged business concerns),
means an offeror that represents, as part of its offer, that it is
a small business under the size standard applicable to the
acquisition; and either—

(1) It has received certification as a small disadvantaged
business concern consistent with 13 CFR Part 124,
Subpart B; and

(i) No material change in disadvantaged ownership
and control has occurred since its certification;

(i) Where the concern is owned by one or more dis-
advantaged individuals, the net worth of each individual upon
whom the certification is based does not exceed $750,000
after taking into account the applicable exclusions set forth at
13 CFR 124.104(c)(2); and

(iii) It is identified, on the date of its representation,
as a certified small disadvantaged business concern in the data
base maintained by the Small Business Administration
(PRO-Net); or

(2) For a prime contractor, it has submitted a completed
application to the Small Business Administration or a private
certifier to be certified as a small disadvantaged business con-
cern in accordance with 13 CFR Part 124, Subpart B, and a
decision on that application is pending, and that no material
change in disadvantaged ownership and control has occurred
since it submitted its application. In this case, a contractor
must receive certification as a small disadvantaged business
by the Small Business Administration prior to contract award.

“Sole source acquisition” means a contract for the pur-
chase of supplies or services that is entered into or proposed
to be entered into by an agency after soliciting and negotiating
with only one source.

“Solicitation” means any request to submit offers or quo-
tations to the Government. Solicitations under sealed bid pro-
cedures are called “invitations for bids.” Solicitations under
negotiated procedures are called “requests for proposals.”
Solicitations under simplified acquisition procedures may
require submission of either a quotation or an offer.

“Solicitation provision or provision” means a term or con-
dition used only in solicitations and applying only before con-
tract award.

“Source selection information” means any of the following
information that is prepared for use by an agency for the pur-
pose of evaluating a bid or proposal to enter into an agency
procurement contract, if that information has not been previ-
ously made available to the public or disclosed publicly:

(1) Bid prices submitted in response to an agency invi-
tation for bids, or lists of those bid prices before bid opening.

(2) Proposed costs or prices submitted in response to an
agency solicitation, or lists of those proposed costs or prices.

(3) Source selection plans.

(4) Technical evaluation plans.

(5) Technical evaluations of proposals.

(6) Cost or price evaluations of proposals.

(7) Competitive range determinations that identify pro-
posals that have a reasonable chance of being selected for
award of a contract.

(8) Rankings of bids, proposals, or competitors.

(9) Reports and evaluations of source selection panels,
boards, or advisory councils.

(10) Other information marked as “Source Selection
Information—See FAR 2.101 and 3.104” based on a case-by-
case determination by the head of the agency or the contract-
ing officer, that its disclosure would jeopardize the integrity or
successful completion of the Federal agency procurement to
which the information relates.

“Special competency” means a special or unique capabil-
ity, including qualitative aspects, developed incidental to the
primary functions of the Federally Funded Research and
Development Centers to meet some special need.

“Special test equipment” means either single or multipur-
pose integrated test units engineered, designed, fabricated, or
modified to accomplish special purpose testing in performing
a contract. It consists of items or assemblies of equipment
including foundations and similar improvements necessary
for installing special test equipment, and standard or general
purpose items or components that are interconnected and
interdependent so as to become a new functional entity for
special testing purposes. Special test equipment does not
include material, special tooling, real property, and equipment
items used for general testing purposes or property that with
relatively minor expense can be made suitable for general pur-
pose use.

“Special tooling” means jigs, dies, fixtures, molds, pat-
terns, taps, gauges, and all components of these items includ-
ing foundations and similar improvements necessary for
installing special test equipment, and which are of such a spe-
cialized nature that without substantial modification or alter-
ation their use is limited to the development or production of
particular supplies or parts thereof or to the performance of
particular services. Special tooling does not include material,
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special test equipment, real property, equipment, machine
tools, or similar capital items.

“State and local taxes” means taxes levied by the States, the
District of Columbia, outlying areas of the United States, or
their political subdivisions.

“Statement of Objectives (SOO)” means a Government-
prepared document incorporated into the solicitation that
states the overall performance objectives. It is used in solici-
tations when the Government intends to provide the maxi-
mum flexibility to each offeror to propose an innovative
approach.

“Substantial evidence” means information sufficient to
support the reasonable belief that a particular act or omission
has occurred.

“Substantially as follows” or “substantially the same as,”
when used in the prescription and introductory text of a pro-
vision or clause, means that authorization is granted to prepare
and utilize a variation of that provision or clause to accommo-
date requirements that are peculiar to an individual acquisi-
tion; provided that the variation includes the salient features
of'the FAR provision or clause, and is not inconsistent with the
intent, principle, and substance of the FAR provision or clause
or related coverage of the subject matter.

“Supplemental agreement” means a contract modification
that is accomplished by the mutual action of the parties.

“Supplies” means all property except land or interest in
land. It includes (but is not limited to) public works, buildings,
and facilities; ships, floating equipment, and vessels of every
character, type, and description, together with parts and acces-
sories; aircraft and aircraft parts, accessories, and equipment;
machine tools; and the alteration or installation of any of the
foregoing.

“Surety” means an individual or corporation legally liable
for the debt, default, or failure of a principal to satisfy a con-
tractual obligation. The types of sureties referred to are as
follows:

(1) An individual surety is one person, as distinguished
from a business entity, who is liable for the entire penal
amount of the bond.

(2) A corporate surety is licensed under various insur-
ance laws and, under its charter, has legal power to act as
surety for others.

(3) A cosurety is one of two or more sureties that are
jointly liable for the penal sum of the bond. A limit of liability
for each surety may be stated.

“Suspension” means action taken by a suspending official
under 9.407 to disqualify a contractor temporarily from Gov-
ernment contracting and Government-approved subcontract-
ing; a contractor that is disqualified is “suspended.”

“Task order” means an order for services placed against an
established contract or with Government sources.

“Taxpayer Identification Number (TIN)” means the num-
ber required by the IRS to be used by the offeror in reporting
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income tax and other returns. The TIN may be either a Social
Security Number or an Employer Identification Number.

“Technical data” means recorded information (regardless
of the form or method of the recording) of a scientific or tech-
nical nature (including computer databases and computer
software documentation). This term does not include com-
puter software or financial, administrative, cost or pricing, or
management data or other information incidental to contract
administration. The term includes recorded information of a
scientific or technical nature that is included in computer data-
bases (See 41 U.S.C. 403(8)).

“Termination for convenience” means the exercise of the
Government’s right to completely or partially terminate per-
formance of work under a contract when it is in the Govern-
ment’s interest.

“Termination for default” means the exercise of the Gov-
ernment’s right to completely or partially terminate a contract
because of the contractor’s actual or anticipated failure to per-
form its contractual obligations.

“Termination inventory” means any property purchased,
supplied, manufactured, furnished, or otherwise acquired for
the performance of a contract subsequently terminated and
properly allocable to the terminated portion of the contract. It
includes Government-furnished property. It does not include
any facilities, material, special test equipment, or special tool-
ing that are subject to a separate contract or to a special con-
tract requirement governing their use or disposition.

“Terminated portion of the contract” means the portion of
a contract that the contractor is not to perform following a par-
tial termination. For construction contracts that have been
completely terminated for convenience, it means the entire
contract, notwithstanding the completion of, and payment for,
individual items of work before termination.

“Unallowable cost” means any cost that, under the provi-
sions of any pertinent law, regulation, or contract, cannot be
included in prices, cost-reimbursements, or settlements under
a Government contract to which it is allocable.

“Unique and innovative concept,” when used relative to an
unsolicited research proposal, means that—

(1) In the opinion and to the knowledge of the Govern-
ment evaluator, the meritorious proposal—
(i) Is the product of original thinking submitted con-
fidentially by one source;
(i) Contains new, novel, or changed concepts,
approaches, or methods;
(ii1) Was not submitted previously by another; and
(iv) Is not otherwise available within the Federal
Government.
(2) In this context, the term does not mean that the
source has the sole capability of performing the research.

“United States,” when used in a geographic sense, means

the 50 States and the District of Columbia, except as follows:
(1) For use in Subpart 3.10, see the definition at 3.1001. |
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(2) For use in Subpart 22.8, see the definition at 22.801.

(3) For use in Subpart 22.10, see the definition at
22.1001.

(4) For use in Subpart 22.13, see the definition at
22.1301.

(5) For use in Subpart 22.16, see the definition at
22.1601.

(6) For use in Part 25, see the definition at 25.003.

(7) For use in Part 27, see the definition at 27.001.

(8) For use in Subpart 47.4, see the definition at 47.401.

“Unsolicited proposal” means a written proposal for a new
or innovative idea that is submitted to an agency on the initia-
tive of the offeror for the purpose of obtaining a contract with
the Government, and that is not in response to a request for
proposals, Broad Agency Announcement, Small Business
Innovation Research topic, Small Business Technology
Transfer Research topic, Program Research and Development
Announcement, or any other Government-initiated solicita-
tion or program.

“Value engineering” means an analysis of the functions of
aprogram, project, system, product, item of equipment, build-
ing, facility, service, or supply of an executive agency, per-
formed by qualified agency or contractor personnel, directed
at improving performance, reliability, quality, safety, and life-
cycle costs (Section 36 of the Office of Federal Procurement
Policy Act, 41 U.S.C. 401, et seq.). For use in the clause at
52.248-2, see the definition at 52.248-2(b).

“Value engineering change proposal (VECP)”—

(1) Means a proposal that—
(1) Requires a change to the instant contract to imple-
ment; and
(i1) Results in reducing the overall projected cost to
the agency without impairing essential functions or character-
istics, provided, that it does not involve a change—
(A) In deliverable end item quantities only;
(B) In research and development (R&D) items or
R&D test quantities that are due solely to results of previous
testing under the instant contract; or
(C) To the contract type only.
(2) For use in the clauses at—
(1) 52.248-2, see the definition at 52.248-2(b); and

(11) 52.248-3, see the definition at 52.248-3(b).

“Veteran-owned small business concern” means a small
business concern—

(1) Not less than 51 percent of which is owned by one
or more veterans (as defined at 38 U.S.C. 101(2)) or, in the
case of any publicly owned business, not less than 51 percent
of the stock of which is owned by one or more veterans; and

(2) The management and daily business operations of
which are controlled by one or more veterans.

“Virgin material” means—

(1) Previously unused raw material, including previ-
ously unused copper, aluminum, lead, zinc, iron, other metal
or metal ore; or

(2) Any undeveloped resource that is, or with new tech-
nology will become, a source of raw materials.

“Voluntary consensus standards” means common and
repeated use of rules, conditions, guidelines or characteristics
for products, or related processes and production methods and
related management systems. Voluntary Consensus Standards
are developed or adopted by domestic and international vol-
untary consensus standard making bodies (e.g., International
Organization for Standardization (ISO) and ASTM-Interna-
tional). See OMB Circular A-119.

“Warranty” means a promise or affirmation given by a con-
tractor to the Government regarding the nature, usefulness, or
condition of the supplies or performance of services furnished
under the contract.

“Waste reduction” means preventing or decreasing the
amount of waste being generated through waste prevention,
recycling, or purchasing recycled and environmentally pref-
erable products.

“Women-owned small business concern” means a small
business concern—

(1) That is at least 51 percent owned by one or more
women; or, in the case of any publicly owned business, at least
51 percent of the stock of which is owned by one or more
women; and

(2) Whose management and daily business operations
are controlled by one or more women.

“Writing” or “written” (see “in writing”).
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SUBPART 3.9—WHISTLEBLOWER PROTECTIONS FOR CONTRACTOR EMPLOYEES

3.906

Subpart 3.9—Whistleblower Protections for
Contractor Employees

3.900 Scope of subpart.

This  subpart implements 10 U.S.C.2409 and
41 U.S.C. 251, et seq., as amended by Sections 6005 and
6006 of the Federal Acquisition Streamlining Act of 1994
(Pub. L. 103-355).

3.901 Definitions.

As used in this subpart—

“Authorized official of an agency” means an officer or
employee responsible for contracting, program management,
audit, inspection, investigation, or enforcement of any law or
regulation relating to Government procurement or the subject
matter of the contract.

“Authorized official of the Department of Justice” means
any person responsible for the investigation, enforcement, or
prosecution of any law or regulation.

“Inspector General” means an Inspector General appointed
under the Inspector General Act of 1978, as amended. In the
Department of Defense that is the DoD Inspector General. In
the case of an executive agency that does not have an Inspec-
tor General, the duties shall be performed by an official des-
ignated by the head of the executive agency.

3.902 Applicability.
This subpart applies to all Government contracts.

3.903 Policy.

Government contractors shall not discharge, demote or
otherwise discriminate against an employee as a reprisal for
disclosing information to a Member of Congress, or an autho-
rized official of an agency or of the Department of Justice,
relating to a substantial violation of law related to a contract
(including the competition for or negotiation of a contract).

3.904 Procedures for filing complaints.

(a) Any employee of a contractor who believes that he or
she has been discharged, demoted, or otherwise discriminated
against contrary to the policy in 3.903 may file a complaint
with the Inspector General of the agency that awarded the
contract.

(b) The complaint shall be signed and shall contain—

(1) The name of the contractor;

(2) The contract number, if known; if not, a description
reasonably sufficient to identify the contract(s) involved;

(3) The substantial violation of law giving rise to the
disclosure;

(4) The nature of the disclosure giving rise to the dis-
criminatory act; and

(5) The specific nature and date of the reprisal.

3.905 Procedures for investigating complaints.

(a) Upon receipt of a complaint, the Inspector General shall
conduct an initial inquiry. If the Inspector General determines
that the complaint is frivolous or for other reasons does not
merit further investigation, the Inspector General shall advise
the complainant that no further action on the complaint will be
taken.

(b) If the Inspector General determines that the complaint
merits further investigation, the Inspector General shall notify
the complainant, contractor, and head of the contracting activ-
ity. The Inspector General shall conduct an investigation and
provide a written report of findings to the head of the agency
or designee.

(c) Upon completion of the investigation, the head of the
agency or designee shall ensure that the Inspector General
provides the report of findings to—

(1) The complainant and any person acting on the com-
plainant’s behalf;

(2) The contractor alleged to have committed the
violation; and

(3) The head of the contracting activity.

(d) The complainant and contractor shall be afforded the
opportunity to submit a written response to the report of find-
ings within 30 days to the head of the agency or designee.
Extensions of time to file a written response may be granted
by the head of the agency or designee.

(e) At any time, the head of the agency or designee may
request additional investigative work be done on the
complaint.

3.906 Remedies.

(a) If the head of the agency or designee determines that a
contractor has subjected one of its employees to a reprisal for
providing information to a Member of Congress, or an autho-
rized official of an agency or of the Department of Justice, the
head of the agency or designee may take one or more of the
following actions:

(1) Order the contractor to take affirmative action to
abate the reprisal.

(2) Order the contractor to reinstate the person to the
position that the person held before the reprisal, together with
the compensation (including back pay), employment benefits,
and other terms and conditions of employment that would
apply to the person in that position if the reprisal had not been
taken.

(3) Order the contractor to pay the complainant an
amount equal to the aggregate amount of all costs and
expenses (including attorneys’ fees and expert witnesses’
fees) that were reasonably incurred by the complainant for, or
in connection with, bringing the complaint regarding the
reprisal.

(b) Whenever a contractor fails to comply with an order,
the head of the agency or designee shall request the Depart-
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ment of Justice to file an action for enforcement of such order
in the United States district court for a district in which the
reprisal was found to have occurred. In any action brought
under this section, the court may grant appropriate relief,
including injunctive relief and compensatory and exemplary
damages.

(c) Any person adversely affected or aggrieved by an order
issued under this section may obtain review of the order’s con-

3.9-2

formance with the law, and this subpart, in the United States
Court of Appeals for a circuit in which the reprisal is alleged
in the order to have occurred. No petition seeking such review
may be filed more than 60 days after issuance of the order by
the head of the agency or designee. Review shall conform to
Chapter 7 of Title 5, United States Code.
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3.1004

Subpart 3.10—Contractor Code of Business
Ethics and Conduct

3.1000 Scope of subpart.

This subpart prescribes policies and procedures for the
establishment of contractor codes of business ethics and con-
duct, and display of agency Office of Inspector General (OIG)
fraud hotline posters.

3.1001 Definitions.
“United States,” as used in this subpart, means the 50
States, the District of Columbia, and outlying areas.

3.1002 Policy.

(a) Government contractors must conduct themselves with
the highest degree of integrity and honesty.

(b) Contractors should have a written code of business eth-
ics and conduct. To promote compliance with such code of
business ethics and conduct, contractors should have an
employee business ethics and compliance training program
and an internal control system that—

(1) Are suitable to the size of the company and extent
of its involvement in Government contracting;

(2) Facilitate timely discovery and disclosure of
improper conduct in connection with Government contracts;
and

(3) Ensure corrective measures are promptly instituted
and carried out.

3.1003 Mandatory requirements.

(a) Requirements. Although the policy in section 3.1002
applies as guidance to all Government contractors, the con-
tractual requirements set forth in the clauses at 52.203-13,
Code of Business Ethics and Conduct, and 52.203-14, Display
of Hotline Poster(s), are mandatory if the contracts meet the
conditions specified in the clause prescriptions at 3.1004.

%k % %

(b) Fraud Hotline Poster. (1) Agency OIGs are responsi-
ble for determining the need for, and content of, their respec-
tive agency OIG fraud hotline poster(s).

(2) When requested by the Department of Homeland
Security, agencies shall ensure that contracts funded with
disaster assistance funds require display of any fraud hotline
poster applicable to the specific contract. As established by
the agency OIG, such posters may be displayed in lieu of, or
in addition to, the agency’s standard poster.

3.1004 Contract clauses.

Unless the contract is for the acquisition of a commercial
item under Part 12 or will be performed entirely outside the
United States—

(a) Insert the clause at FAR 52.203-13, Contractor Code of
Business Ethics and Conduct, in solicitations and contracts if
the value of the contract is expected to exceed $5,000,000 and
the performance period is 120 days or more.

(b)(1) Insert the clause at FAR 52.203-14, Display of Hot-
line Poster(s), if—

(i) The contract exceeds $5,000,000 or a lesser
amount established by the agency; and
(i1)(A) The agency has a fraud hotline poster; or
(B) The contract is funded with disaster assis-
tance funds.

(2) In paragraph (b)(3) of the clause, the contracting
officer shall—

(1) Identify the applicable posters; and

(i1) Insert the website link(s) or other contact infor-
mation for obtaining the agency and/or Department of Home-
land Security poster.

(3) In paragraph (d) of the clause, if the agency has
established policies and procedures for display of the OIG
fraud hotline poster at a lesser amount, the contracting officer
shall replace “$5,000,000” with the lesser amount that the
agency has established.

% % %

3.10-1




This page intentionally left blank.

3.10-2



FAC 2005-22 DECEMBER 24, 2007

SUBPART 22.4—IABOR STANDARDS FOR CONTRACTS INVOLVING CONSTRUCTION

22.401

Subpart 22.4—Labor Standards for
Contracts Involving Construction

22.400 Scope of subpart.

This subpart implements the statutes which prescribe labor
standards requirements for contracts in excess of $2,000 for
construction, alteration, or repair, including painting and dec-
orating, of public buildings and public works. (See definition
of “Construction, alteration, or repair” in section 22.401.)
Labor relations requirements prescribed in other subparts of
Part 22 may also apply.

22.401 Definitions.
As used in this subpart—
“Apprentice” means a person—

(1) Employed and individually registered in a bona fide
apprenticeship program registered with the U.S. Department
of Labor, Employment and Training Administration, Office of
Apprenticeship Training, Employer, and Labor Services
(OATELS), or with a State Apprenticeship Agency recog-
nized by OATELS; or

(2) Who is in the first 90 days of probationary employ-
ment as an apprentice in an apprenticeship program, and is not
individually registered in the program, but who has been cer-
tified by the OATELS or a State Apprenticeship Agency
(where appropriate) to be eligible for probationary employ-
ment as an apprentice.

“Construction, alteration, or repair” means all types of
work done by laborers and mechanics employed by the con-
struction contractor or construction subcontractor on a partic-
ular building or work at the site thereof, including without
limitations—

(1) Altering, remodeling, installation (if appropriate) on
the site of the work of items fabricated off-site;

(2) Painting and decorating;

(3) Manufacturing or furnishing of materials, articles,
supplies, or equipment on the site of the building or work;

(4) Transportation of materials and supplies between
the site of the work within the meaning of paragraphs (1)(i)
and (ii) of the “site of the work™ definition of this section, and
a facility which is dedicated to the construction of the building
or work and is deemed part of the site of the work within the
meaning of paragraph (2) of the “site of work™ definition of
this section; and

(5) Transportation of portions of the building or work
between a secondary site where a significant portion of the
building or work is constructed, which is part of the “site of
the work™ definition in paragraph (1)(ii) of this section, and
the physical place or places where the building or work will

remain (paragraph (1)(i) in the “site of the work” definition of
this section).
“Laborers or mechanics.”— (1) Means—

(i) Workers, utilized by a contractor or subcontractor
at any tier, whose duties are manual or physical in nature
(including those workers who use tools or who are performing
the work of a trade), as distinguished from mental or manage-
rial;

(i) Apprentices, trainees, helpers, and, in the case of
contracts subject to the Contract Work Hours and Safety Stan-
dards Act, watchmen and guards;

(ii1) Working foremen who devote more than 20 per-
cent of their time during a workweek performing duties of a
laborer or mechanic, and who do not meet the criteria of 29
CFR part 541, for the time so spent; and

(iv) Every person performing the duties of a laborer
or mechanic, regardless of any contractual relationship
alleged to exist between the contractor and those individuals;
and

(2) Does not include workers whose duties are primarily
executive, supervisory (except as provided in paragraph
(1)(ii1) of this definition), administrative, or clerical, rather
than manual. Persons employed in a bona fide executive,
administrative, or professional capacity as defined in 29 CFR
part 541 are not deemed to be laborers or mechanics.

“Public building or public work” means building or work,
the construction, prosecution, completion, or repair of which,
as defined in this section, is carried on directly by authority of,
or with funds of, a Federal agency to serve the interest of the
general public regardless of whether title thereof is in a Fed-
eral agency.

“Site of the work.”— (1) Means—

(i) The primary site of the work. The physical place
or places where the construction called for in the contract will
remain when work on it is completed; and

(i1) The secondary site of the work, if any. Any other
site where a significant portion of the building or work is con-
structed, provided that such site is—

(A) Located in the United States; and
(B) Established specifically for the performance
of the contract or project;

(2) Except as provided in paragraph (3) of this defini-
tion, includes fabrication plants, mobile factories, batch
plants, borrow pits, job headquarters, tool yards, etc., pro-
vided—

(i) They are dedicated exclusively, or nearly so, to
performance of the contract or project; and

(i1) They are adjacent or virtually adjacent to the
“primary site of the work™ as defined in paragraphs (1)(i) of
“the secondary site of the work” as defined in paragraph (1)(ii)
of this definition;
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(3) Does not include permanent home offices, branch
plant establishments, fabrication plants, or tool yards of a con-
tractor or subcontractor whose locations and continuance in
operation are determined wholly without regard to a particular
Federal contract or project. In addition, fabrication plants,
batch plants, borrow pits, job headquarters, yards, etc., of a
commercial or material supplier which are established by a
supplier of materials for the project before opening of bids and
not on the project site, are not included in the “site of the
work.” Such permanent, previously established facilities are
not a part of the “site of the work”, even if the operations for
a period of time may be dedicated exclusively, or nearly so,
to the performance of a contract.

“Trainee” means a person registered and receiving on-the-
job training in a construction occupation under a program
which has been approved in advance by the U.S. Department
of Labor, Employment and Training Administration, Office of
Apprenticeship Training, Employer, and Labor Services
(OATELS), as meeting its standards for on-the-job training
programs and which has been so certified by that Administra-
tion.

“Wages” means the basic hourly rate of pay; any contribu-
tion irrevocably made by a contractor or subcontractor to a
trustee or to a third person pursuant to a bona fide fringe ben-
efit fund, plan, or program; and the rate of costs to the con-
tractor or subcontractor which may be reasonably anticipated
in providing bonafide fringe benefits to laborers and mechan-
ics pursuant to an enforceable commitment to carry out a
financially responsible plan or program, which was commu-
nicated in writing to the laborers and mechanics affected. The
fringe benefits enumerated in the Davis-Bacon Act include
medical or hospital care, pensions on retirement or death,
compensation for injuries or illness resulting from occupa-
tional activity, or insurance to provide any of the foregoing;
unemployment benefits; life insurance, disability insurance,
sickness insurance, or accident insurance; vacation or holiday
pay; defraying costs of apprenticeship or other similar pro-
grams; or other bona fide fringe benefits. Fringe benefits do
not include benefits required by other Federal, State, or local
law.

22.402 Applicability.

(a) Contracts for construction work. (1) The requirements
of this subpart apply—
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(1) Only if the construction work is, or reasonably can
be foreseen to be, performed at a particular site so that wage
rates can be determined for the locality, and only to construc-
tion work that is performed by laborers and mechanics at the
site of the work;

(il)) To dismantling, demolition, or removal of
improvements if a part of the construction contract, or if con-
struction at that site is anticipated by another contract as pro-
vided in Subpart 37.3;

(ii1) To the manufacture or fabrication of construc-
tion materials and components conducted in connection with
the construction and on the site of the work by the contractor
or a subcontractor under a contract otherwise subject to this
subpart; and

(iv) To painting of public buildings or public works,
whether performed in connection with the original construc-
tion or as alteration or repair of an existing structure.

(2) The requirements of this subpart do not apply to—

(1) The manufacturing of components or materials
off the site of the work or their subsequent delivery to the site
by the commercial supplier or materialman;

(i1) Contracts requiring construction work that is so
closely related to research, experiment, and development that
it cannot be performed separately, or that is itself the subject
of research, experiment, or development (see paragraph (b) of
this section for applicability of this subpart to research and
development contracts or portions thereof involving
construction, alteration, or repair of a public building or public
work);

(ii1) Employees of railroads operating under collec-
tive bargaining agreements that are subject to the Railway
Labor Act; or

(iv) Employees who work at contractors’ or subcon-
tractors’ permanent home offices, fabrication shops, or tool
yards not located at the site of the work. However, if the
employees go to the site of the work and perform construction
activities there, the requirements of this subpart are applicable
for the actual time so spent, not including travel unless the
employees transport materials or supplies to or from the site
of the work.

(b) Nonconstruction contracts involving some construc-
tion work. (1) The requirements of this subpart apply to con-
struction work to be performed as part of nonconstruction
contracts (supply, service, research and development, etc.)
if—

(i) The construction work is to be performed on a
public building or public work;
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SUBPART 23.2—ENERGY AND WATER EFFICIENCY AND RENEWABLE ENERGY

23.205

Subpart 23.2—Energy and Water Efficiency
and Renewable Energy

23.200 Scope.
(a) This subpart prescribes policies and procedures for—

(1) Acquiring energy- and water-efficient products and
services, and products that use renewable energy technology;
and

(2) Using an energy-savings performance contract to
obtain energy-efficient technologies at Government facilities
without Government capital expense.

(b) This subpart applies to acquisitions in the United States
and its outlying areas. Agencies conducting acquisitions out-
side of theses areas must use their best efforts to comply with
this subpart.

23.201 Authorities.

(a) Energy Policy and Conservation  Act
(42 U.S.C. 6361(a)(1)) and Resource Conservation and
Recovery Act of 1976 (42 U.S.C. 6901, et seq.).

(b) National Energy Conservation Policy Act (42 U.S.C.
8253, 8259b, 8262¢, and 8287).

(c) Executive Order 11912 of April 13, 1976, Delegations
of Authority under the Energy Policy and Conservation Act.

(d) Executive Order 13123 of June 3, 1999, Greening the
Government through Efficient Energy Management.

(e) Executive Order 13221 of July 31, 2001, Energy-Effi-
cient Standby Power Devices.

23.202 Policy.

The Government’s policy is to acquire supplies and ser-
vices that promote energy and water efficiency, advance the
use of renewable energy products, and help foster markets for
emerging technologies. This policy extends to all acquisi-
tions, including those below the simplified acquisition
threshold.

23.203 Energy-efficient products.
(a) Unless exempt as provided at 23.204—

(1) When acquiring energy-consuming products listed
inthe ENERGY STAR® Program or Federal Energy Manage-
ment Program (FEMP)—

(i) Agencies shall purchase ENERGY STAR® or
FEMP-designated products; and

(i1) For products that consume power in a standby
mode and are listed on FEMP’s Low Standby Power Devices
product listing, agencies shall—

(A) Purchase items which meet FEMP’s standby
power wattage recommendation or document the reason for
not purchasing such items; or

(B) If FEMP has listed a product without a corre-
sponding wattage recommendation, purchase items which use

no more than one watt in their standby power consuming
mode. When it is impracticable to meet the one watt require-
ment, agencies shall purchase items with the lowest standby
wattage practicable; and

(2) When contracting for services or construction that
will include the provision of energy-consuming products,
agencies shall specify products that comply with the applica-
ble requirements in paragraph (a)(1) of this section.

(b) Information is available via the Internet about—
(1) ENERGY STAR® at http.//www.energystar.gov/
products; and

(2) FEMP at http.//wwwl.eere.energy.gov/femp/
procurement/eep requirements.html.

23.204 Procurement exemptions.

An agency is not required to procure an ENERGY STAR®
or FEMP-designated product if the head of the agency deter-
mines in writing that—

(a) No ENERGY STAR® or FEMP-designated product is
reasonably available that meets the functional requirements of
the agency; or

(b) No ENERGY STAR® or FEMP-designated product is
cost effective over the life of the product taking energy cost
savings into account.

23.205 Energy-savings performance contracts.

(a) Section 403 of Executive Order 13123 of June 3, 1999,
Greening the Government through Efficient Energy Manage-
ment, requires an agency to make maximum use of the author-
ity provided in the National Energy Conservation Policy Act
(42 U.S.C. 8287) to use an energy-savings performance con-
tract (ESPC), when life-cycle cost-effective, to reduce energy
use and cost in the agency’s facilities and operations.

(b)(1) Under an ESPC, an agency can contract with an
energy service company for a period not to exceed 25 years to
improve energy efficiency in one or more agency facilities at
no direct capital cost to the United States Treasury. The energy
service company finances the capital costs of implementing
energy conservation measures and receives, in return, a con-
tractually determined share of the cost savings that result.

(2) Except as provided in 10 CFR 436.34, ESPC’s are
subject to Subpart 17.1.

(c) To solicit and award an ESPC, the contracting officer—

(1) Must use the procedures, selection method, and
terms and conditions provided in 10 CFR Part 436,
Subpart B; at  http://www.eren.doe.gov/femp/resources/
legislation.html; and

(2) May use the "Qualified List" of energy service com-
panies established by the Department of Energy and other
agencies.
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23.206 Contract clause.

Unless exempt pursuant to 23.204, insert the clause at
52.223-15, Energy Efficiency in Energy-Consuming Prod-
ucts, in solicitations and contracts when energy-consuming
products listed in the ENERGY STAR® Program or FEMP
will be—

(a) Delivered,

23.2-2

(b) Acquired by the contractor for use in performing ser-
vices at a Federally-controlled facility;

(¢) Furnished by the contractor for use by the Government;
or

(d) Specified in the design of a building or work, or incor-
porated during its construction, renovation, or maintenance.
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SUBPART 36.6—ARCHITECT-ENGINEER SERVICES

36.602-1

Subpart 36.6—Architect-Engineer Services

36.600 Scope of subpart.

This subpart prescribes policies and procedures applicable
to the acquisition of architect-engineer services, including
orders for architect-engineer services under multi-agency
contracts (see 16.505(a)(8)).

36.601 Policy.

36.601-1 Public announcement.

The Government shall publicly announce all requirements
for architect-engineer services and negotiate contracts for
these services based on the demonstrated competence and
qualifications of prospective contractors to perform the ser-
vices at fair and reasonable prices. (See 40 U.S.C. 1101 et

seq.)

36.601-2 Competition.

Acquisition of architect-engineer services in accordance
with the procedures in this subpart will constitute a competi-
tive procedure. (See 6.102(d)(1).)

36.601-3 Applicable contracting procedures.

(a)(1) For facility design contracts, the statement of work
shall require that the architect-engineer specify, in the con-
struction design specifications, use of the maximum practica-
ble amount of recovered materials consistent with the
performance requirements, availability, price reasonableness,
and cost-effectiveness. Where appropriate, the statement of
work also shall require the architect-engineer to consider
energy conservation, pollution prevention, and waste reduc-
tion to the maximum extent practicable in developing the con-
struction design specifications.

(2) Facility design solicitations and contracts that
include the specification of energy-consuming products must
comply with the requirements at Subpart 23.2.

(b) Sources for contracts for architect-engineer services
shall be selected in accordance with the procedures in this sub-
part rather than the solicitation or source selection procedures
prescribed in Parts 13, 14, and 15 of this regulation.

(c) When the contract statement of work includes both
architect-engineer services and other services, the contracting
officer shall follow the procedures in this subpart if the state-
ment of work, substantially or to a dominant extent, specifies
performance or approval by a registered or licensed architect
or engineer. If the statement of work does not specify such per-
formance or approval, the contracting officer shall follow the
procedures in Parts 13, 14, or 15.

(d) Other than “incidental services” as specified in the def-
inition of architect-engineer services in 2.101 and in
36.601-4(a)(3), services that do not require performance by a
registered or licensed architect or engineer, notwithstanding

the fact that architect-engineers also may perform those ser-
vices, should be acquired pursuant to Parts 13, 14, and 15.

36.601-4 Implementation.

(a) Contracting officers should consider the following ser-
vices to be “architect-engineer services” subject to the proce-
dures of this subpart:

(1) Professional services of an architectural or engineer-
ing nature, as defined by applicable State law, which the State
law requires to be performed or approved by a registered
architect or engineer.

(2) Professional services of an architectural or engineer-
ing nature associated with design or construction of real
property.

(3) Other professional services of an architectural or
engineering nature or services incidental thereto (including
studies, investigations, surveying and mapping, tests, evalua-
tions, consultations, comprehensive planning, program man-
agement, conceptual designs, plans and specifications, value
engineering, construction phase services, soils engineering,
drawing reviews, preparation of operating and maintenance
manuals and other related services) that logically or justifiably
require performance by registered architects or engineers or
their employees.

(4) Professional surveying and mapping services of an
architectural or engineering nature. Surveying is considered
to be an architectural and engineering service and shall be pro-
cured pursuant to section 36.601 from registered surveyors or
architects and engineers. Mapping associated with the
research, planning, development, design, construction, or
alteration of real property is considered to be an architectural
and engineering service and is to be procured pursuant to
section 36.601. However, mapping services that are not con-
nected to traditionally understood or accepted architectural
and engineering activities, are not incidental to such architec-
tural and engineering activities or have not in themselves tra-
ditionally been considered architectural and engineering
services shall be procured pursuant to provisions in Parts 13,
14, and 15.

(b) Contracting officers may award contracts for architect-
engineer services to any firm permitted by law to practice the
professions of architecture or engineering.

36.602 Selection of firms for architect-engineer contracts.

36.602-1 Selection criteria.

(a) Agencies shall evaluate each potential contractor in
terms of its—
(1) Professional qualifications necessary for satisfac-
tory performance of required services;
(2) Specialized experience and technical competence in
the type of work required, including, where appropriate, expe-
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rience in energy conservation, pollution prevention, waste
reduction, and the use of recovered materials;

(3) Capacity to accomplish the work in the required
time;

(4) Past performance on contracts with Government
agencies and private industry in terms of cost control, quality
of work, and compliance with performance schedules;

(5) Location in the general geographical area of the
project and knowledge of the locality of the project; provided,
that application of this criterion leaves an appropriate number
of qualified firms, given the nature and size of the project; and

(6) Acceptability under other appropriate evaluation
criteria.

(b) When the use of design competition is approved by the
agency head or a designee, agencies may evaluate firms on the
basis of their conceptual design of the project. Design compe-
tition may be used when—

(1) Unique situations exist involving prestige projects,
such as the design of memorials and structures of unusual
national significance;

(2) Sufficient time is available for the production and
evaluation of conceptual designs; and

(3) The design competition, with its costs, will substan-
tially benefit the project.

(c) Hold discussions with at least three of the most highly
qualified firms regarding concepts, the relative utility of alter-
native methods and feasible ways to prescribe the use of
recovered materials and achieve waste reduction and energy-
efficiency in facility design (see Part 23).

36.602-2 Evaluation boards.

(a) When acquiring architect-engineer services, an agency
shall provide for one or more permanent or ad hoc architect-
engineer evaluation boards (which may include preselection
boards when authorized by agency regulations) to be com-
posed of members who, collectively, have experience in archi-
tecture, engineering, construction, and Government and
related acquisition matters. Members shall be appointed from
among highly qualified professional employees of the agency
or other agencies, and if authorized by agency procedure, pri-
vate practitioners of architecture, engineering, or related pro-
fessions. One Government member of each board shall be
designated as the chairperson.

(b) No firm shall be eligible for award of an architect-engi-
neer contract during the period in which any of its principals
or associates are participating as members of the awarding
agency’s evaluation board.

36.602-3 Evaluation board functions.

Under the general direction of the head of the contracting
activity, an evaluation board shall perform the following
functions:

(a) Review the current data files on eligible firms and
responses to a public notice concerning the particular project
(see 36.604).
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(b) Evaluate the firms in accordance with the criteria in
36.602-1.

(c) Hold discussions with at least three of the most highly
qualified firms regarding concepts and the relative utility of
alternative methods of furnishing the required services.

(d) Prepare a selection report for the agency head or other
designated selection authority recommending, in order of
preference, at least three firms that are considered to be the
most highly qualified to perform the required services. The
report shall include a description of the discussions and eval-
uation conducted by the board to allow the selection authority
to review the considerations upon which the recommenda-
tions are based.

36.602-4 Selection authority.

(a) The final selection decision shall be made by the agency
head or a designated selection authority.

(b) The selection authority shall review the recommenda-
tions of the evaluation board and shall, with the advice of
appropriate technical and staff representatives, make the final
selection. This final selection shall be a listing, in order of
preference, of the firms considered most highly qualified to
perform the work. If the firm listed as the most preferred is not
the firm recommended as the most highly qualified by the
evaluation board, the selection authority shall provide for the
contract file a written explanation of the reason for the pref-
erence. All firms on the final selection list are considered
“selected firms” with which the contracting officer may nego-
tiate in accordance with 36.606.

(c) The selection authority shall not add firms to the selec-
tion report. If the firms recommended in the report are not
deemed to be qualified or the report is considered inadequate
for any reason, the selection authority shall record the reasons
and return the report through channels to the evaluation board
for appropriate revision.

(d) The board shall be promptly informed of the final
selection.

36.602-5 Short selection process for contracts not to
exceed the simplified acquisition threshold.

When authorized by the agency, either or both of the short
processes described in this subsection may be used to select
firms for contracts not expected to exceed the simplified
acquisition threshold. Otherwise, the procedures prescribed in
36.602-3 and 36.602-4 shall be followed.

(a) Selection by the board. The board shall review and eval-
uate architect-engineer firms in accordance with 36.602-3,
except that the selection report shall serve as the final selec-
tion list and shall be provided directly to the contracting
officer. The report shall serve as an authorization for the con-
tracting officer to commence negotiations in accordance with
36.606.

(b) Selection by the chairperson of the board. When the
board decides that formal action by the board is not necessary
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Research and Development.

52.211-12 Liquidated Damages—Construction.

52.211-13 Time Extensions.

52.210
52.211-1

52-1
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52.211-14 Notice of Priority Rating for National Defense
Use.

52.211-15 Defense Priority and Allocation Requirements.

52.211-16 Variation in Quantity.

52.211-17 Delivery of Excess Quantities.

52.211-18 Variation in Estimated Quantity.

52.212-1 Instructions to Offerors—Commercial Items.

52.212-2 Evaluation—Commercial Items.

52.212-3 Offeror Representations and Certifications—
Commercial Items.

52.212-4 Contract Terms and Conditions—Commercial
Items.

52.212-5 Contract Terms and Conditions Required to
Implement Statutes or Executive Orders—
Commercial Items.

52.213-1 Fast Payment Procedure.

52.213-2 Invoices.

52.213-3 Notice to Supplier.

52.213-4 Terms and Conditions—Simplified Acquisitions
(Other Than Commercial Items).

52.214-1 [Reserved]

52.214-2 [Reserved]

52.214-3 Amendments to Invitations for Bids.

52.214-4 False Statements in Bids.

52.214-5 Submission of Bids.

52.214-6 Explanation to Prospective Bidders.

52.214-7 Late Submissions, Modifications, and

Withdrawals of Bids.
52.214-8 [Reserved]
52.214-9 [Reserved]

52.214-10 Contract Award—Sealed Bidding.

52.214-11 [Reserved]

52.214-12 Preparation of Bids.

52.214-13 Telegraphic Bids.

52.214-14 Place of Performance—Sealed Bidding.

52.214-15 Period for Acceptance of Bids.

52.214-16 Minimum Bid Acceptance Period.

52.214-17 [Reserved]

52.214-18 Preparation of Bids—Construction.

52.214-19 Contract Award—Sealed Bidding—
Construction.

52.214-20 Bid Samples.

52.214-21 Descriptive Literature.

52.214-22 Evaluation of Bids for Multiple Awards.

52.214-23 Late Submissions, Modifications, Revisions, and
Withdrawals of Technical Proposals under Two-
Step Sealed Bidding.

52.214-24 Multiple Technical Proposals.

52.214-25 Step Two of Two-Step Sealed Bidding.

52.214-26 Audit and Records—Sealed Bidding.

52.214-27 Price Reduction for Defective Cost or Pricing
Data—Modifications—Sealed Bidding.

52.214-28 Subcontractor Cost or Pricing Data—
Modifications—Sealed Bidding.
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52.214-29 Order of Precedence—Sealed Bidding.

52.214-30 [Reserved]

52.214-31 Facsimile Bids.

52.214-32 [Reserved]

52.214-33 [Reserved]

52.214-34 Submission of Offers in the English Language.

52.214-35 Submission of Offers in U.S. Currency.

52.215-1 Instructions to Offerors—Competitive
Acquisition.

52.215-2  Audit and Records—Negotiation.

52.215-3 Request for Information or Solicitation for
Planning Purposes.

52.215-4 [Reserved]

52.215-5 Facsimile Proposals.

52.215-6 Place of Performance.

52.215-7 [Reserved]

52.215-8 Order of Precedence—Uniform Contract Format.

52.215-9 Changes or Additions to Make-or-Buy Program.

52.215-10 Price Reduction for Defective Cost or Pricing
Data.

52.215-11 Price Reduction for Defective Cost or Pricing
Data—Modifications.

52.215-12 Subcontractor Cost or Pricing Data.

52.215-13 Subcontractor Cost or Pricing Data—
Modifications.

52.215-14 Integrity of Unit Prices.

52.215-15 Pension Adjustments and Asset Reversions.

52.215-16 Facilities Capital Cost of Money.

52.215-17 Waiver of Facilities Capital Cost of Money.

52.215-18 Reversion or Adjustment of Plans for
Postretirement Benefits (PRB) Other Than
Pensions.

52.215-19 Notification of Ownership Changes.

52.215-20 Requirements for Cost or Pricing Data or
Information Other Than Cost or Pricing Data.

52.215-21 Requirements for Cost or Pricing Data or
Information Other Than Cost or Pricing Data—
Modifications.

52.216-1 Type of Contract.

52.216-2 Economic Price Adjustment—Standard Supplies.

52.216-3 Economic Price Adjustment—Semistandard
Supplies.

52.216-4 Economic Price Adjustment—Labor and
Material.

52.216-5 Price Redetermination—Prospective.

52.216-6 Price Redetermination—Retroactive.

52.216-7 Allowable Cost and Payment.

52.216-8 Fixed Fee.

52.216-9 Fixed Fee—Construction.

52.216-10 Incentive Fee.

52.216-11 Cost Contract—No Fee.

52.216-12 Cost-Sharing Contract—No Fee.

52.216-13 [Reserved]

52.216-14 [Reserved]
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52.216-15 Predetermined Indirect Cost Rates.
52.216-16 Incentive Price Revision—Firm Target.
52.216-17 Incentive Price Revision—Successive Targets.
52.216-18 Ordering.

52.216-19 Order Limitations.

52.216-20 Definite Quantity.

52.216-21 Requirements.

52.216-22 Indefinite Quantity.

52.216-23 Execution and Commencement of Work.

52.216-24 Limitation of Government Liability.

52.216-25 Contract Definitization.

52.216-26 Payments of Allowable Costs Before
Definitization.

52.216-27 Single or Multiple Awards.

52.216-28 Multiple Awards for Advisory and Assistance
Services.

52.216-29 Time-and-Materials/Labor-Hour Proposal
Requirements—Non-Commercial Item
Acquisition With Adequate Price Competition.

52.216-30 Time-and-Materials/Labor-Hour Proposal
Requirements—Non-Commercial Item
Acquisition Without Adequate Price
Competition.

52.216-31 Time-and-Materials/Labor-Hour Proposal

Requirements—Commercial Item Acquisition.

[Reserved]

52.217-2 Cancellation Under Multi-year Contracts.

52.217-3 Evaluation Exclusive of Options.

52.217-4 Evaluation of Options Exercised at Time of

Contract Award.

Evaluation of Options.

Option for Increased Quantity.

Option for Increased Quantity—Separately Priced

Line Item.

Option to Extend Services.

Option to Extend the Term of the Contract.

[Reserved]

Small Business Program Representations.

52.219-2 Equal Low Bids.

52.219-3 Notice of Total HUBZone Set-Aside.

52.219-4 Notice of Price Evaluation Preference for
HUBZone Small Business Concerns.

52.219-5 [Reserved]

52.219-6 Notice of Total Small Business Set-Aside.

52.219-7 Notice of Partial Small Business Set-Aside.

52.219-8 Utilization of Small Business Concerns.

52.219-9 Small Business Subcontracting Plan.

52.219-10 Incentive Subcontracting Program.

52.219-11 Special 8(a) Contract Conditions.

52.219-12 Special 8(a) Subcontract Conditions.

52.219-13 [Reserved]

52.219-14 Limitations on Subcontracting.

52.219-15 [Reserved]

52.217-1

52.217-5
52.217-6
52.217-7

52.217-8
52.217-9
52.218

52.219-1

52.219-16 Liquidated Damages—Subcontracting Plan.

52.219-17 Section 8(a) Award.

52.219-18 Notification of Competition Limited to Eligible
8(a) Concerns.

52.219-19 Small Business Concern Representation for the
Small Business Competitiveness Demonstration
Program.

52.219-20 Notice of Emerging Small Business Set-Aside.

52.219-21 Small Business Size Representation for Targeted
Industry Categories under the Small Business
Competitiveness Demonstration Program.

52.219-22 Small Disadvantaged Business Status.

52.219-23 Notice of Price Evaluation Adjustment for Small
Disadvantaged Business Concerns.

52.219-24 Small Disadvantaged Business Participation
Program—Targets.

52.219-25 Small Disadvantaged Business Participation
Program—Disadvantaged Status and Reporting.

52.219-26 Small Disadvantaged Business Participation
Program—Incentive Subcontracting.

52.219-27 Notice of Total Service-Disabled Veteran-Owned
Small Business Set-Aside.

52.219-28 Post-Award Small Business Program

Rerepresentation.
52.220 [Reserved]
52.221 [Reserved]
52.222-1 Notice to the Government of Labor Disputes.

52.222-2 Payment for Overtime Premiums.

52.222-3 Convict Labor.

52.222-4  Contract Work Hours and Safety Standards Act—
Overtime Compensation.

52.222-5 Davis-Bacon Act—Secondary Site of the Work.

52.222-6 Davis-Bacon Act.

52.222-7 Withholding of Funds.

52.222-8 Payrolls and Basic Records.

52.222-9 Apprentices and Trainees.

52.222-10 Compliance with Copeland Act Requirements.

52.222-11 Subcontracts (Labor Standards).

52.222-12 Contract Termination—Debarment.

52.222-13 Compliance with Davis-Bacon and Related Act
Regulations.

52.222-14 Disputes Concerning Labor Standards.

52.222-15 Certification of Eligibility.

52.222-16 Approval of Wage Rates.

52.222-17 [Reserved]

52.222-18 Certification Regarding Knowledge of Child
Labor for Listed End Products.

52.222-19 Child Labor—Cooperation with Authorities and
Remedies.

52.222-20 Walsh-Healey Public Contracts Act.

52.222-21 Prohibition of Segregated Facilities.

52.222-22 Previous Contracts and Compliance Reports.
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52.222-23 Notice of Requirement for Affirmative Action to
Ensure Equal Employment Opportunity for
Construction.

52.222-24 Preaward On-Site Equal Opportunity Compliance
Evaluation.

52.222-25 Affirmative Action Compliance.

52.222-26 Equal Opportunity.

52.222-27 Affirmative Action Compliance Requirements for
Construction.

52.222-28 [Reserved]

52.222-29 Notification of Visa Denial.

52.222-30 Davis-Bacon Act—Price Adjustment (None or
Separately Specified Method).

52.222-31 Davis-Bacon Act—Price Adjustment (Percentage
Method).

52.222-32 Davis-Bacon Act—Price Adjustment (Actual
Method).

52.222-33 [Reserved]

52.222-34 [Reserved]

52.222-35 Equal Opportunity for Special Disabled Veterans,
Veterans of the Vietnam Era, and Other Eligible
Veterans.

52.222-36 Affirmative Action for Workers with Disabilities.

52.222-37 Employment Reports on Special Disabled
Veterans, Veterans of the Vietnam Era, and Other
Eligible Veterans.

52.222-38 Compliance with Veterans’ Employment
Reporting Requirements.

52.222-39 Notification of Employee Rights Concerning
Payment of Union Dues or Fees.

52.222-40 [Reserved]

52.222-41 Service Contract Act of 1965.

52.222-42 Statement of Equivalent Rates for Federal Hires.

52.222-43 Fair Labor Standards Act and Service Contract
Act—Price Adjustment (Multiple Year and
Option Contracts).

52.222-44 Fair Labor Standards Act and Service Contract
Act—Price Adjustment.

52.222-45 [Reserved]

52.222-46 Evaluation of Compensation for Professional
Employees.

52.222-47 [Reserved]

52.222-48 Exemption from Application of the Service
Contract Act to Contracts for Maintenance,
Calibration, or Repair of Certain Equipment
Certification.

52.222-49 Service Contract Act—Place of Performance
Unknown.

52.222-50 Combating Trafficking in Persons.

52.222-51 Exemption from Application of the Service
Contract Act to Contracts for Maintenance,
Calibration, or Repair of Certain Equipment—
Requirements.
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52.222-52 Exemption from Application of the Service
Contract Act to Contracts for Certain Services—
Certification.

52.222-53 Exemption from Application of the Service
Contract Act to Contracts for Certain Services—
Requirements.

52.223-1 Biobased Product Certification.

52.223-2  Affirmative Procurement of Biobased Products

Under Service and Construction Contracts.

Hazardous Material Identification and Material

Safety Data.

52.223-4 Recovered Material Certification.

52.223-5 Pollution Prevention and Right-to-Know
Information.

52.223-6 Drug-Free Workplace.

52.223-7 Notice of Radioactive Materials.

52.223-8 [Reserved]

52.223-9 Estimate of Percentage of Recovered Material
Content for EPA-Designated Products.

52.223-10 Waste Reduction Program.

52.223-11 Ozone-Depleting Substances.

52.223-12 Refrigeration Equipment and Air Conditioners.

52.223-13 Certification of Toxic Chemical Release
Reporting.

52.223-14 Toxic Chemical Release Reporting.

52.223-15 Energy Efficiency in Energy-Consuming
Products.

52.224-1 Privacy Act Notification.

52.224-2 Privacy Act.

52.225-1 Buy American Act—Supplies.

52.225-2 Buy American Act Certificate.

52.225-3 Buy American Act—Free Trade Agreements—
Israeli Trade Act.

52.225-4 Buy American Act—Free Trade Agreements—
Israeli Trade Act Certificate.

52.225-5 Trade Agreements.

52.225-6 Trade Agreements Certificate.

52.225-7 Waiver of Buy American Act for Civil Aircraft
and Related Articles.

52.225-8 Duty-Free Entry.

52.225-9 Buy American Act—Construction Materials.

52.225-10 Notice of Buy American Act Requirement—
Construction Materials.

52.225-11 Buy American Act—Construction Materials
under Trade Agreements.

52.225-12 Notice of Buy American Act Requirement—
Construction Materials under Trade Agreements.

52.225-13 Restrictions on Certain Foreign Purchases.

52.225-14 Inconsistency between English Version and
Translation of Contract.

52.225-15 [Reserved]

52.225-16 [Reserved]

52.225-17 Evaluation of Foreign Currency Offers.

52.225-18 Place of Manufacture.

52.223-3
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(¢) and (d) of the provision at FAR 52.203-11, Certification
and Disclosure Regarding Payments to Influence Certain Fed-
eral Transactions, from each person requesting or receiving a
subcontract exceeding $100,000 under this contract. The Con-
tractor or subcontractor that awards the subcontract shall
retain the declaration.

(2) A copy of each subcontractor disclosure form (but
not certifications) shall be forwarded from tier to tier until
received by the prime Contractor. The prime Contractor shall,
at the end of the calendar quarter in which the disclosure form
is submitted by the subcontractor, submit to the Contracting
Officer within 30 days a copy of all disclosures. Each subcon-
tractor certification shall be retained in the subcontract file of
the awarding Contractor.

(3) The Contractor shall include the substance of this
clause, including this paragraph (g), in any subcontract
exceeding $100,000.

(End of clause)

52.203-13 Contractor Code of Business Ethics and
Conduct.

As prescribed in 3.1004(a), insert the following clause:

CONTRACTOR CODE OF BUSINESS ETHICS AND CONDUCT
(DEC 2007)

(a) Definition.

“United States,” as used in this clause, means the 50 States,
the District of Columbia, and outlying areas.

(b) Code of business ethics and conduct. (1) Within 30
days after contract award, unless the Contracting Officer
establishes a longer time period, the Contractor shall—

(i) Have a written code of business ethics and con-
duct; and

(i1) Provide a copy of the code to each employee
engaged in performance of the contract.

(2) The Contractor shall promote compliance with its
code of business ethics and conduct.

(c) Awareness program and internal control system for
other than small businesses. This paragraph (c) does not
apply if the Contractor has represented itself as a small busi-
ness concern pursuant to the award of this contract. The Con-
tractor shall establish within 90 days after contract award,
unless the Contracting Officer establishes a longer time
period—

(1) An ongoing business ethics and business conduct
awareness program; and

(2) An internal control system.

(i) The Contractor’s internal control system shall—

(A) Facilitate timely discovery of improper con-
duct in connection with Government contracts; and

(B) Ensure corrective measures are promptly
instituted and carried out.

(i1) For example, the Contractor’s internal control
system should provide for—

(A) Periodic reviews of company business prac-
tices, procedures, policies, and internal controls for compli-
ance with the Contractor’s code of business ethics and
conduct and the special requirements of Government con-
tracting;

(B) An internal reporting mechanism, such as a
hotline, by which employees may report suspected instances
of improper conduct, and instructions that encourage employ-
ees to make such reports;

(C) Internal and/or external audits, as appropriate;
and

(D) Disciplinary action for improper conduct.

(d) Subcontracts. The Contractor shall include the sub-
stance of this clause, including this paragraph (d), in subcon-
tracts that have a value in excess of $5,000,000 and a
performance period of more than 120 days, except when the
subcontract—

(1) Is for the acquisition of a commercial item; or

(2) Is performed entirely outside the United States.

(End of clause)

52.203-14 Display of Hotline Poster(s).
As prescribed in 3.1004(b), insert the following clause:

DISPLAY OF HOTLINE POSTER(S) (DEC 2007)

(a) Definition.

“United States,” as used in this clause, means the 50 States,
the District of Columbia, and outlying areas.

(b) Display of fraud hotline poster(s). Except as provided
in paragraph (c)—

(1) During contract performance in the United States,
the Contractor shall prominently display in common work
areas within business segments performing work under this
contract and at contract work sites—

(1) Any agency fraud hotline poster or Department of
Homeland Security (DHS) fraud hotline poster identified in
paragraph (b)(3) of this clause; and

(i1) Any DHS fraud hotline poster subsequently iden-
tified by the Contracting Officer.

(2) Additionally, if the Contractor maintains a company
website as a method of providing information to employees,
the Contractor shall display an electronic version of the
poster(s) at the website.

52.2-7
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(3) Any required posters may be obtained as follows:
Poster(s) Obtain from

(Contracting Officer shall insert— (i) Appropriate agency
name(s) and/or title of applicable Department of Homeland
Security fraud hotline poster); and

(i) The website(s) or other contact information for
obtaining the poster(s).)

(c) If the Contractor has implemented a business ethics and
conduct awareness program, including a reporting mecha-
nism, such as a hotline poster, then the Contractor need not
display any agency fraud hotline posters as required in para-
graph (b) of this clause, other than any required DHS posters.

(d) Subcontracts. The Contractor shall include the sub-
stance of this clause, including this paragraph (d), in all sub-
contracts that exceed $5,000,000, except when the
subcontract—

(1) Is for the acquisition of a commercial item; or
(2) Is performed entirely outside the United States.

(End of clause)

52.204-1 Approval of Contract.
As prescribed in 4.103, insert the following clause:

APPROVAL OF CONTRACT (DEC 1989)

This contract is subject to the written approval of [identify
title of designated agency official here] and shall not be bind-
ing until so approved.

(End of clause)

52.204-2 Security Requirements.
As prescribed in 4.404(a), insert the following clause:

SECURITY REQUIREMENTS (AUG 1996)

(a) This clause applies to the extent that this contract
involves access to information classified “Confidential,”
“Secret,” or “Top Secret.”

(b) The Contractor shall comply with—

(1) The Security Agreement (DD Form 441), including
the National Industrial Security Program Operating Manual
(DoD 5220.22-M); and

(2) Any revisions to that manual, notice of which has
been furnished to the Contractor.

(c) If, subsequent to the date of this contract, the security
classification or security requirements under this contract are
changed by the Government and if the changes cause an
increase or decrease in security costs or otherwise affect any
other term or condition of this contract, the contract shall be
subject to an equitable adjustment as if the changes were
directed under the Changes clause of this contract.

52.2-8

(d) The Contractor agrees to insert terms that conform sub-
stantially to the language of this clause, including this
paragraph (d) but excluding any reference to the Changes
clause of this contract, in all subcontracts under this contract
that involve access to classified information.

(End of clause)

Alternate I (Apr 1984). 1f a cost contract for research and
development with an educational institution is contemplated,
add the following paragraphs (e), (f), and (g) to the basic
clause:

(e) If a change in security requirements, as provided in
paragraphs (b) and (c), results (1) in a change in the security
classification of this contract or any of its elements from an
unclassified status or a lower classification to a higher classifi-
cation, or (2) in more restrictive area controls than previously
required, the Contractor shall exert every reasonable effort com-
patible with the Contractor’s established policies to continue the
performance of work under the contract in compliance with the
change in security classification or requirements. If, despite rea-
sonable efforts, the Contractor determines that the continuation
of work under this contract is not practicable because of the
change in security classification or requirements, the Contractor
shall notify the Contracting Officer in writing. Until resolution
of the problem is made by the Contracting Officer, the Contrac-
tor shall continue safeguarding all classified material as
required by this contract.

(f) After receiving the written notification, the Contracting
Officer shall explore the circumstances surrounding the pro-
posed change in security classification or requirements, and
shall endeavor to work out a mutually satisfactory method
whereby the Contractor can continue performance of the work
under this contract.

(g) If, 15 days after receipt by the Contracting Officer of
the notification of the Contractor’s stated inability to proceed,
(1) the application to this contract of the change in security clas-
sification or requirements has not been withdrawn, or (2) a
mutually satisfactory method for continuing performance of
work under this contract has not been agreed upon, the Contrac-
tor may request the Contracting Officer to terminate the contract
in whole or in part. The Contracting Officer shall terminate the
contract in whole or in part, as may be appropriate, and the ter-
mination shall be deemed a termination under the terms of the
Termination for the Convenience of the Government clause.

Alternate Il (Apr 1984). If employee identification is
required for security or other reasons in a construction con-
tract or architect-engineer contract, add the following
paragraph (e) to the basic clause:

(e) The Contractor shall be responsible for furnishing to
each employee and for requiring each employee engaged on the
work to display such identification as may be approved and
directed by the Contracting Officer. All prescribed identifica-
tion shall immediately be delivered to the Contracting Officer,
for cancellation upon the release of any employee. When
required by the Contracting Officer, the Contractor shall obtain
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and submit fingerprints of all persons employed or to be
employed on the project.

52.204-3 Taxpayer Identification.
As prescribed in 4.905, insert the following provision:

TAXPAYER IDENTIFICATION (OCT 1998)

(a) Definitions.

“Common parent,” as used in this provision, means that
corporate entity that owns or controls an affiliated group of
corporations that files its Federal income tax returns on a con-
solidated basis, and of which the offeror is a member.

“Taxpayer Identification Number (TIN),” as used in this
provision, means the number required by the Internal Reve-
nue Service (IRS) to be used by the offeror in reporting
income tax and other returns. The TIN may be either a Social
Security Number or an Employer Identification Number.

(b) All offerors must submit the information required in
paragraphs (d) through (f) of this provision to comply with
debt collection requirements of 31 U.S.C.7701(c) and
3325(d), reporting requirements of 26 U.S.C. 6041, 6041A,
and 6050M, and implementing regulations issued by the IRS.
If the resulting contract is subject to the payment reporting
requirements described in Federal Acquisition Regulation
(FAR) 4.904, the failure or refusal by the offeror to furnish the
information may result in a 31 percent reduction of payments
otherwise due under the contract.

(c) The TIN may be used by the Government to collect and
report on any delinquent amounts arising out of the offeror’s
relationship with the Government (31 U.S.C. 7701(c)(3)). If
the resulting contract is subject to the payment reporting
requirements described in FAR 4.904, the TIN provided here-
under may be matched with IRS records to verify the accuracy
of the offeror’s TIN.

(d) Taxpayer Identification Number (TIN).
TIN:

TIN has been applied for.

TIN is not required because:

I N N

Offeror is a nonresident alien, foreign corporation,
or foreign partnership that does not have income
effectively connected with the conduct of a trade or
business in the United States and does not have an
office or place of business or a fiscal paying agent
in the United States;

(Q Offeror is an agency or instrumentality of a foreign
government;

(d Offeror is an agency or instrumentality of the Fed-
eral Government.

(e) Type of organization.
1 Sole proprietorship;
(d Partnership;

(A Corporate entity (not tax-exempt);

(A Corporate entity (tax-exempt);

1 Government entity (Federal, State, or local);

(4 Foreign government;

(A International organization per 26 CFR 1.6049-4;
4 Other

(f) Common parent.

[ Offeror is not owned or controlled by a common par-
ent as defined in paragraph (a) of this provision.

(4 Name and TIN of common parent:
Name
TIN

(End of provision)

52.204-4 Printed or Copied Double-Sided on Recycled
Paper.

As prescribed in 4.303, insert the following clause:

PRINTED OR COPIED DOUBLE-SIDED ON RECYCLED
PAPER (AUG 2000)

(a) Definitions. As used in this clause—

“Postconsumer material” means a material or finished
product that has served its intended use and has been dis-
carded for disposal or recovery, having completed its life as a
consumer item. Postconsumer material is a part of the broader
category of “recovered material.” For paper and paper prod-
ucts, postconsumer material means “postconsumer fiber”
defined by the U.S. Environmental Protection Agency (EPA)
as—

(1) Paper, paperboard, and fibrous materials from retail
stores, office buildings, homes, and so forth, after they have
passed through their end-usage as a consumer item, including:
used corrugated boxes; old newspapers; old magazines;
mixed waste paper; tabulating cards; and used cordage; or

(2) All paper, paperboard, and fibrous materials that
enter and are collected from municipal solid waste; but not

(3) Fiber derived from printers’ over-runs, converters’
scrap, and over-issue publications.

“Printed or copied double-sided” means printing or repro-
ducing a document so that information is on both sides of a
sheet of paper.

“Recovered material,” for paper and paper products, is
defined by EPA in its Comprehensive Procurement Guideline
as “recovered fiber” and means the following materials:

(1) Postconsumer fiber; and
(2) Manufacturing wastes such as—

(FAC 2005-22) 52.2-8.1
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(1) Dry paper and paperboard waste generated after
completion of the papermaking process (that is, those manu-
facturing operations up to and including the cutting and trim-
ming of the paper machine reel into smaller rolls or rough
sheets) including: envelope cuttings, bindery trimmings, and
other paper and paperboard waste resulting from printing, cut-
ting, forming, and other converting operations; bag, box, and
carton manufacturing wastes; and butt rolls, mill wrappers,
and rejected unused stock; and

52.2-8.2  (FAC 2005-22)
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(9) Discount. In connection with any discount offered
for early payment, time shall be computed from the date of the
invoice. For the purpose of computing the discount earned, pay-
ment shall be considered to have been made on the date that
appears on the payment check or the specified payment date if
an electronic funds transfer payment is made.

(1) Termination for the Government’s convenience. The
Government reserves the right to terminate this contract, or any
part hereof, for its sole convenience. In the event of such termi-
nation, the Contractor shall immediately stop all work hereun-
der and shall immediately cause any and all of its suppliers and
subcontractors to cease work. Subject to the terms of this con-
tract, the Contractor shall be paid an amount for direct labor
hours (as defined in the Schedule of the contract) determined by
multiplying the number of direct labor hours expended before
the effective date of termination by the hourly rate(s) in the con-
tract, less any hourly rate payments already made to the Con-
tractor plus reasonable charges the Contractor can demonstrate
to the satisfaction of the Government using its standard record
keeping system that have resulted from the termination. The
Contractor shall not be required to comply with the cost
accounting standards or contract cost principles for this pur-
pose. This paragraph does not give the Government any right to
audit the Contractor’s records. The Contractor shall not be paid
for any work performed or costs incurred that reasonably could
have been avoided.

52.212-5 Contract Terms and Conditions Required to
Implement Statutes or Executive Orders—
Commercial Items.

As prescribed in 12.301(b)(4), insert the following clause:

CONTRACT TERMS AND CONDITIONS REQUIRED TO
IMPLEMENT STATUTES OR EXECUTIVE ORDERS—
COMMERCIAL ITEMS (DEC 2007)

(a) The Contractor shall comply with the following Federal
Acquisition Regulation (FAR) clauses, which are incorpo-
rated in this contract by reference, to implement provisions of
law or Executive orders applicable to acquisitions of commer-
cial items:

(1) 52.233-3, Protest After Award (AUG 1996)
(31 U.S.C. 3553).

(2) 52.233-4, Applicable Law for Breach of Contract
Claim (OCT 2004) (Pub. L. 108-77, 108-78)

(b) The Contractor shall comply with the FAR clauses in
this paragraph (b) that the Contracting Officer has indicated as
being incorporated in this contract by reference to implement
provisions of law or Executive orders applicable to acquisi-
tions of commercial items:

[Contracting Officer check as appropriate.]

(1) 52.203-6, Restrictions on Subcontractor Sales to
the Government (Sept 2006), with Alternate I (Oct 1995)
(41 U.S.C. 253g and 10 U.S.C. 2402).

~(2) 52.219-3, Notice of Total HUBZone Set-Aside
(JAN 1999) (15 U.S.C. 657a).

_(3)52.219-4, Notice of Price Evaluation Preference
for HUBZone Small Business Concerns (JULY 2005) (if the
offeror elects to waive the preference, it shall so indicate in its
offer) (15 U.S.C. 657a).

_ (4) [Reserved]

__(5)() 52.219-6, Notice of Total Small Business Set-
Aside (JUNE 2003) (15 U.S.C. 644).
__(ii) Alternate T (OCT 1995) of 52.219-6.
_ (iii) Alternate IT (MAR 2004) of 52.219-6.
_(6)(1) 52.219-7, Notice of Partial Small Business
Set-Aside (JUNE 2003) (15 U.S.C. 644).
__(ii) Alternate I (OCT 1995) of 52.219-7.
_ (iii) Alternate IT (MAR 2004) of 52.219-7.

(7)) 52.219-8, Utilization of Small Business

Concerns (MAY 2004) (15 U.S.C. 637(d)(2) and (3)).
_ (8)(1)52.219-9, Small Business Subcontracting
Plan (Nov 2007) (15 U.S.C. 637(d)(4).
__(ii) Alternate T (OCT 2001) 0of 52.219-9.
__ (iii) Alternate I (OcT 2001) of 52.219-9.
~_(9) 52.219-14, Limitations on Subcontracting
(DEC 1996) (15 U.S.C. 637(a)(14)).

~(10) 52.219-16, Liquidated Damages—

Subcontracting Plan (JAN 1999) (15 U.S.C. 637(d)(4)(F)(i)).
_(1D)(@{) 52.219-23, Notice of Price Evaluation
Adjustment for Small Disadvantaged Business Concerns
(SEPT 2005) (10 U.S.C. 2323) (if the offeror elects to waive
the adjustment, it shall so indicate in its offer).
(i) Alternate I (JUNE 2003) of 52.219-23.
~(12) 52.219-25, Small Disadvantaged Business
Participation Program—Disadvantaged Status and Reporting
(OcT 1999) (Pub. L. 103-355, section 7102, and
10 U.S.C. 2323).

~ (13) 52.219-26, Small Disadvantaged Business
Participation Program—Incentive Subcontracting
(OcT 2000) (Pub. L. 103-355, section 7102, and
10 U.S.C. 2323).

__(14) 52.219-27, Notice of Total Service-Disabled
Veteran-Owned Small Business Set-Aside (MAY 2004)
(15 U.S.C. 657 1).

_(15) 52.219-28, Post Award Small Business

Program  Rerepresentation  (JUNE 2007) (15 U.S.C.
632(a)(2)).

~ (16) 52.222-3, Convict Labor (JUNE 2003)
(E.O. 11755).

_(17) 52.222-19, Child Labor—Cooperation with
Authorities and Remedies (AUG 2007) (E.O. 13126).

_(18) 52.222-21, Prohibition of Segregated Facilities
(FEB 1999).

~ (19) 52.222-26, Equal Opportunity (MAR 2007)
(E.O. 11246).

52.2-39
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52.212-5

FEDERAL ACQUISITION REGULATION

__ (20) 52.222-35, Equal Opportunity for Special
Disabled Veterans, Veterans of the Vietnam Era, and Other
Eligible Veterans (SEPT 2006) (38 U.S.C. 4212).

_(21)52.222-36, Affirmative Action for Workers with
Disabilities (JUN 1998) (29 U.S.C. 793).

~(22) 52.222-37, Employment Reports on Special
Disabled Veterans, Veterans of the Vietnam Era, and Other
Eligible Veterans (SEPT 2006) (38 U.S.C. 4212).

_(23) 52.222-39, Notification of Employee Rights
Concerning Payment of Union Dues or Fees (DEC 2004)
(E.O. 13201).

_ (24)(1)52.222-50, Combating Trafficking in Persons
(AUG 2007) (Applies to all contracts).
(i) Alternate I (AUG 2007) of 52.222-50.
_(25)(1) 52.223-9, Estimate of Percentage of Recov-
ered Material Content for EPA-Designated Products
(AUG 2000) (42 U.S.C. 6962(c)(3)(A)(ii)).
(i) Alternatel (AUG2000) of 52.223-9
(42 U.S.C. 6962(1)(2)(C)).

_ (26) 52.223-15, Energy Efficiency in Energy-
Consuming Products (DEC 2007) (42 U.S.C. 8259b).

~ (27) 52.225-1, Buy American Act—Supplies
(JUNE 2003) (41 U.S.C. 10a-10d).

~ (28)(1)52.225-3, Buy American Act—Free Trade
Agreements—Israeli Trade Act (AUG 2007) (41 U.S.C. 10a-
10d, 19 U.S.C. 3301 note, 19 U.S.C. 2112 note, Pub. L 108-
77, 108-78, 108-286, 109-53 and 109-169).
(i) Alternate I (JAN 2004) of 52.225-3.
__ (iii) Alternate II (JAN 2004) of 52.225-3.

~(29) 52.225-5, Trade Agreements (NOV 2007)
(19 U.S.C. 2501, et seq., 19 U.S.C. 3301 note).

__(30) 52.225-13, Restrictions on Certain Foreign
Purchases (FEB 2006) (E.o.s, proclamations, and statutes
administered by the Office of Foreign Assets Control of the
Department of the Treasury).

_(31)52.226-4, Notice of Disaster or Emergency Area
Set-Aside (Nov 2007) (42 U.S.C. 5150).

_ (32) 52.226-5, Restrictions on Subcontracting
Outside Disaster or Emergency Area (Nov 2007) (42 U.S.C.
5150).

_(33)52.232-29, Terms for Financing of Purchases of
Commercial Items (FEB 2002) (41 U.S.C. 255(f),
10 U.S.C. 2307(%)).

(34) 52.232-30, Installment Payments for
Commercial  Items  (OCT 1995) (41 U.S.C. 255(f),

10 U.S.C. 2307(%)).

__ (35) 52.232-33, Payment by Electronic Funds
Transfer—Central Contractor Registration (OCT 2003)
(31 U.S.C. 3332).

__ (36) 52.232-34, Payment by Electronic Funds
Transfer—Other than Central Contractor Registration
(MAY 1999) (31 U.S.C. 3332).

~ (37) 52.232-36, Payment
(MAY 1999) (31 U.S.C. 3332).

by Third Party

52.2-40

_(38) 52.239-1, Privacy or Security Safeguards
(AUG 1996) (5 U.S.C. 552a).

—(39)(1) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (FEB 20006)
(46 U.S.C. Appx. 1241(b) and 10 U.S.C. 2631).

(i) Alternate I (Apr 2003) of 52.247-64.

(c) The Contractor shall comply with the FAR clauses in
this paragraph (c), applicable to commercial services, that the
Contracting Officer has indicated as being incorporated in this
contract by reference to implement provisions of law or Exec-
utive orders applicable to acquisitions of commercial items:
[Contracting Officer check as appropriate.]

(1) 52.222-41, Service Contract Act of 1965
(Nov 2007) (41 U.S.C. 351, et seq.).

_(2) 52.222-42, Statement of Equivalent Rates for
Federal  Hires (MAY 1989) (29 U.S.C.206  and
41 U.S.C. 351, et seq.).

_(3)52.222-43, Fair Labor Standards Act and Service
Contract Act—Price Adjustment (Multiple Year and Option
Contracts) (Nov 2006) (29 U.S.C. 206 and 41 U.S.C. 351,
et seq.).

_(4)52.222-44, Fair Labor Standards Act and Service
Contract Act—Price Adjustment (FEB 2002) (29 U.S.C. 206
and 41 U.S.C. 351, et seq.).

_(5) 52.222-51, Exemption from Application of the
Service Contract Act to Contracts for Maintenance,
Calibration, or Repair of Certain Equipment—Requirements
(Nov 2007) (41 U.S.C. 351, et seq.).

__(6) 52.222-53, Exemption from Application of the
Service Contract Act to Contracts for Certain Services—
Requirements (NOv 2007) (41 U.S.C. 351, ef seq.).

_(7)52.237-11, Accepting and Dispensing of $1 Coin
(AUG 2007) (31 U.S.C. 5112(p)(1)).

(d) Comptroller General Examination of Record. The
Contractor shall comply with the provisions of this
paragraph (d) if this contract was awarded using other than
sealed bid, is in excess of the simplified acquisition threshold,
and does not contain the clause at 52.215-2, Audit and
Records—Negotiation.

(1) The Comptroller General of the United States, or an
authorized representative of the Comptroller General, shall
have access to and right to examine any of the Contractor’s
directly pertinent records involving transactions related to this
contract.

(2) The Contractor shall make available at its offices at
all reasonable times the records, materials, and other evidence
for examination, audit, or reproduction, until 3 years after
final payment under this contract or for any shorter period
specified in FAR Subpart 4.7, Contractor Records Retention,
of the other clauses of this contract. If this contract is
completely or partially terminated, the records relating to the
work terminated shall be made available for 3 years after any
resulting final termination settelement. Records relating to
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SUBPART 52.2—TEXT OF PROVISIONS AND CLAUSES

52.213-1

appeals under the disputes clause or to litigation or the
settlement of claims arising under or relating to this contract
shall be made available until such appeals, litigation, or claims
are finally resolved.

(3) As used in this clause, records include books, docu-
ments, accounting procedures and practices, and other data,
regardless of type and regardless of form. This does not
require the Contractor to create or maintain any record that the
Contractor does not maintain in the ordinary course of busi-
ness or pursuant to a provision of law.

(e)(1) Notwithstanding the requirements of the clauses in
paragraphs (a), (b), (c), and (d) of this clause, the Contractor
is not required to flow down any FAR clause, other than those
in paragraphs (i) through (vii) of this paragraph in a subcon-
tract for commercial items. Unless otherwise indicated below,
the extent of the flow down shall be as required by the
clause—

(1) 52.219-8, Utilization of Small Business Concerns
(MAY 2004) (15 U.S.C. 637(d)(2) and (3)), in all subcontracts
that offer further subcontracting opportunities. If the subcon-
tract (except subcontracts to small business concerns) exceeds
$550,000 ($1,000,000 for construction of any public facility),
the subcontractor must include 52.219-8 in lower tier subcon-
tracts that offer subcontracting opportunities.

(i) 52.222-26, Equal Opportunity (MAR 2007)
(E.O. 11246).

(iii) 52.222-35, Equal Opportunity for Special Dis-
abled Veterans, Veterans of the Vietnam Era, and Other Eligi-
ble Veterans (SEPT 2006) (38 U.S.C. 4212).

(iv) 52.222-36, Affirmative Action for Workers with
Disabilities (JUNE 1998) (29 U.S.C. 793).

(v) 52.222-39, Notification of Employee Rights
Concerning Payment of Union Dues or Fees (DEC 2004)
(E.O. 13201).

(vi) 52.222-41, Service Contract Act of 1965
(Nov 2007) (41 U.S.C. 351, et seq.).

(vii) 52.222-50, Combating Trafficking in Persons
(AUG 2007) (22 U.S.C. 7104(g)). Flow down required in
accordance with paragraph (f) of FAR clause 52.222-50.

(viii) 52.222-51, Exemption from Application of the
Service Contract Act to Contracts for Maintenance, Calibra-
tion, or Repair of Certain Equipment-Requirements
(Nov 2007) (41 U.S.C. 351, et seq.).

(ix) 52.222-53, Exemption from Application of the
Service Contract Act to Contracts for Certain Services-
Requirements (NOV 2007) (41 U.S.C. 351, et seq.).

(x) 52.247-64, Preference for Privately Owned U.S.-
Flag Commercial Vessels (FEB2006) (46 U.S.C.
Appx. 1241(b) and 10 U.S.C. 2631). Flow down required in
accordance with paragraph (d) of FAR clause 52.247-64.

(2) While not required, the contractor may include in its
subcontracts for commercial items a minimal number of addi-
tional clauses necessary to satisfy its contractual obligations.

(End of clause)

Alternate I (Feb 2000). As prescribed in 12.301(b)(4),
delete paragraph (d) from the basic clause, redesignate
paragraph (e) as paragraph (d), and revise the reference to
“paragraphs (a), (b), (c), or (d) of this clause” in the redesig-
nated paragraph (d) to read “paragraphs (a), (b), and (c) of this
clause.”

52.213-1 Fast Payment Procedure.
As prescribed in 13.404, insert the following clause:

FAST PAYMENT PROCEDURE (MAY 2006)

(a) General. The Government will pay invoices based on
the Contractor’s delivery to a post office or common carrier
(or, if shipped by other means, to the point of first receipt by
the Government).

(b) Responsibility for supplies.(1) Title to the supplies
passes to the Government upon delivery to—

(1) A post office or common carrier for shipment to
the specific destination; or

(ii) The point of first receipt by the Government, if
shipment is by means other than Postal Service or common
carrier.

(2) Notwithstanding any other provision of the contract,
order, or blanket purchase agreement, the Contractor shall—

(i) Assume all responsibility and risk of loss for sup-
plies not received at destination, damaged in transit, or not
conforming to purchase requirements; and

(il)) Replace, repair, or correct those supplies
promptly at the Contractor’s expense, if instructed to do so by
the Contracting Officer within 180 days from the date title to
the supplies vests in the Government.

(¢) Preparation of invoice. (1) Upon delivery to a post
office or common carrier (or, if shipped by other means, the
point of first receipt by the Government), the Contractor
shall—

(i) Prepare an invoice as provided in this contract,
order, or blanket purchase agreement; and

(ii) Display prominently on the invoice “FAST
PAY.” Invoices not prominently marked “FAST PAY” via
manual or electronic means may be accepted by the payment
office for fast payment. If the payment office declines to make
fast payment, the Contractor shall be paid in accordance with
procedures applicable to invoices to which the Fast Payment
clause does not apply.

(2) If the purchase price excludes the cost of transpor-
tation, the Contractor shall enter the prepaid shipping cost on
the invoice as a separate item. The Contractor shall not
include the cost of parcel post insurance. If transportation
charges are stated separately on the invoice, the Contractor

(FAC 2005-22) 52.2-41
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shall retain related paid freight bills or other transportation
billings paid separately for a period of 3 years and shall fur-
nish the bills to the Government upon request.

(3) If this contract, order, or blanket purchase agreement
requires the preparation of a receiving report, the Contractor
shall either—

(i) Submit the receiving report on the prescribed
form with the invoice; or
(i1) Include the following information on the invoice:
(A) Shipment number.
(B) Mode of shipment.
(C) At line item level—
(1) National stock number and/or manufac-
turer’s part number;
(2) Unit of measure;
(3) Ship-To Point;
(4) Mark-For Point, if in the contract; and
(5) FEDSTRIP/MILSTRIP document num-
ber, if in the contract.

(4) If this contract, order, or blanket purchase agreement
does not require preparation of a receiving report on a pre-
scribed form, the Contractor shall include on the invoice the
following information at the line item level, in addition to that
required in paragraph (c)(1) of this clause:

(1) Ship-To Point.

(i1) Mark-For Point.

(ii1) FEDSTRIP/MILSTRIP document number, if in
the contract.

(5) Where a receiving report is not required, the Con-
tractor shall include a copy of the invoice in each shipment.

(d) Certification of invoice. The Contractor certifies by
submitting an invoice to the Government that the supplies
being billed to the Government have been shipped or deliv-
ered in accordance with shipping instructions issued by the
ordering officer, in the quantities shown on the invoice, and
that the supplies are in the quantity and of the quality desig-
nated by the contract, order, or blanket purchase agreement.

(e) FAST PAY container identification. TheContractor shall
mark all outer shipping containers “FAST PAY” When outer
shipping containers are not marked “FAST PAY,” the payment
office may make fast payment. If the payment office declines
to make fast payment, the Contractor shall be paid in accor-
dance with procedures applicable to invoices to which the Fast
Payment clause does not apply.

(End of clause)
52.213-2 Invoices.
As prescribed in 13.302-5(b), insert the following clause:
INVOICES (APR 1984)

The Contractor’s invoices must be submitted before pay-
ment can be made. The Contractor will be paid on the basis
of the invoice, which must state—

52.2-42

(a) The starting and ending dates of the subscription deliv-
ery; and

(b) Either that orders have been placed in effect for the
addressees required, or that the orders will be placed in effect
upon receipt of payment.

(End of clause)

52.213-3 Notice to Supplier.
As prescribed in 13.302-5(c), insert the following clause:

NOTICE TO SUPPLIER (APR 1984)

This is a firm order ONLY if your price does not exceed the
maximum line item or total price in the Schedule. Submit
invoices to the Contracting Officer. If you cannot perform in
exact accordance with this order, WITHHOLD PERFORMANCE,
and notify the Contracting Officer immediately, giving your
quotation.

(End of clause)

52.213-4 Terms and Conditions—Simplified Acquisitions
(Other Than Commercial Items).
As prescribed in 13.302-5(d), insert the following clause:

TERMS AND CONDITIONS—SIMPLIFIED ACQUISITIONS
(OTHER THAN COMMERCIAL ITEMS) (DEC 2007)

(a) The Contractor shall comply with the following Federal
Acquisition Regulation (FAR) clauses that are incorporated
by reference:

(1) The clauses listed below implement provisions of
law or Executive order:

(i) 52.222-3,
(E.O. 11755).

(i1) 52.222-21, Prohibition of Segregated Facilities
(FEB 1999) (E.O. 11246).

(i) 52.222-26, Equal Opportunity (MAR 2007)
(E.O. 11246).

(iv) 52.222-50, Combating Trafficking in Persons
(AUG 2007) (22 U.S.C. 7104(g)).

(v) 52.225-13, Restrictions on Certain Foreign Pur-
chases (FEB 2006) (E.o.s, proclamations, and statutes admin-
istered by the Office of Foreign Assets Control of the
Department of the Treasury).

(vi) 52.233-3, Protest After Award (AUG 1996)
(31 U.S.C. 3553).

(vii) 52.233-4, Applicable Law for Breach of Con-
tract Claim (OCT 2004) (Pub. L. 108-77, 108-78).

(2) Listed below are additional clauses that apply:

(1) 52.232-1, Payments (APR 1984).

(i1) 52.232-8, Discounts for Prompt Payment
(FEB 2002).

(iii) 52.232-11, Extras (APR 1984).

(iv) 52.232-25, Prompt Payment (OCT 2003).

Convict Labor (JUNE 2003)
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(v) 52.233-1, Disputes (JULY 2002).

(vi) 52.244-6, Subcontracts for Commercial Items
(MAR 2007).

(vil) 52.253-1,
(JAN 1991).

(b) The Contractor shall comply with the following FAR
clauses, incorporated by reference, unless the circumstances
do not apply:

(1) The clauses listed below implement provisions of
law or Executive order:

(i) 52.222-19, Child Labor—Cooperation with
Authorities and Remedies (JAN 2006) (E.O. 13126). (Applies
to contracts for supplies exceeding the micro-purchase thresh-
old.)

Computer Generated Forms

(i1) 52.222-20, Walsh-Healey Public Contracts Act
(DEC 1996) (41 U.S.C. 35-45) (Applies to supply contracts
over $10,000 in the United States, Puerto Rico, or the U.S.
Virgin Islands).

(iii) 52.222-35, Equal Opportunity for Special Dis-
abled Veterans, Veterans of the Vietnam Era, and Other Eligi-
ble Veterans (SEPT 2006) (38 U.S.C.4212) (Applies to
contracts of $100,000 or more).

(iv) 52.222-36, Affirmative Action for Workers with
Disabilities (JUNE 1998) (29 U.S.C. 793). (Applies to con-
tracts over $10,000, unless the work is to be performed outside
the United States by employees recruited outside the United
States.) (For purposes of this clause, United States includes
the 50 States, the District of Columbia, Puerto Rico, the
Northern Mariana Islands, American Samoa, Guam, the U.S.
Virgin Islands, and Wake Island.)

(v) 52.222-37, Employment Reports on Special Dis-
abled Veterans, Veterans of the Vietnam Era, and Other Eligi-
ble Veterans (SEPT 2006) (38 U.S.C.4212) (Applies to
contracts of $100,000 or more).

(vi) 52.222-41, Service Contract Act of 1965
(Nov 2007) (41 U.S.C. 351, et seq.)

(vii) 52.223-5, Pollution Prevention and Right-to-
Know Information (AUG 2003) (E.O. 13148) (Applies to ser-
vices performed on Federal facilities).

(viii) 52.223-15, Energy Efficiency in Energy-Con-
suming Products (DEC 2007) (42 U.S.C. 8259b) (Unless
exempt pursuant to 23.204, applies to contracts when energy-
consuming products listed in the ENERGY STAR® Program
or Federal Energy Management Program (FEMP) will be—

(A) Delivered;

(B) Acquired by the Contractor for use in per-
forming services at a Federally-controlled facility;

(C) Furnished by the Contractor for use by the
Government; or

(D) Specified in the design of a building or work,
or incorporated during its construction, renovation, or main-
tenance.)

(ix) 52.225-1, Buy American Act—Supplies
(JUNE 2003) (41 U.S.C. 10a-10d) (Applies to contracts for
supplies, and to contracts for services involving the furnishing
of supplies, for use in the United States or its outlying areas,
if the value of the supply contract or supply portion of a ser-
vice contract exceeds the micro-purchase threshold and the
acquisition—

(A) Is set aside for small business concerns; or
(B) Cannot be set aside for small business con-
cerns (see 19.502-2), and does not exceed $25,000).

(x) 52.232-33, Payment by Electronic Funds Trans-
fe—Central Contractor Registration (OCT 2003). (Applies
when the payment will be made by electronic funds transfer
(EFT) and the payment office uses the Central Contractor
Registration (CCR) database as its source of EFT
information.)

(xi) 52.232-34, Payment by Electronic Funds Trans-
fer—Other than Central Contractor Registration (MAY 1999).
(Applies when the payment will be made by EFT and the pay-
ment office does not use the CCR database as its source of
EFT information.)

(xii) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (FEB 2006)
(46 U.S.C. App. 1241). (Applies to supplies transported by
ocean vessels (except for the types of subcontracts listed at
47.504(d).)

(2) Listed below are additional clauses that may apply:

(i) 52.209-6, Protecting the Government’s Interest
When Subcontracting with Contractors Debarred, Suspended,
or Proposed for Debarment (SEPT 2006) (Applies to contracts
over $30,000).

(i) 52.211-17, Delivery of Excess Quantities
(SEPT 1989) (Applies to fixed-price supplies).

(i) 52.247-29, F.0.b. Origin (FEB 2006) (Applies to
supplies if delivery is f.0.b. origin).

(iv) 52.247-34, F.o.b. Destination (Nov 1991)
(Applies to supplies if delivery is f.0.b. destination).

(¢) FAR 52.252-2, Clauses Incorporated by Reference
(FEB 1998). This contract incorporates one or more clauses by
reference, with the same force and effect as if they were given
in full text. Upon request, the Contracting Officer will make
their full text available. Also, the full text of a clause may be
accessed electronically at this/these address(es):

[Insert one or more Internet addresses|

(d) Inspection/Acceptance. The Contractor shall tender for
acceptance only those items that conform to the requirements
of this contract. The Government reserves the right to inspect
or test any supplies or services that have been tendered for
acceptance. The Government may require repair or replace-
ment of nonconforming supplies or reperformance of noncon-

52.2-42.1
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forming services at no increase in contract price. The
Government must exercise its postacceptance rights—

(1) Within a reasonable period of time after the defect
was discovered or should have been discovered; and

(2) Before any substantial change occurs in the condi-
tion of the item, unless the change is due to the defect in the
item.

(e) Excusable delays. The Contractor shall be liable for
default unless nonperformance is caused by an occurrence
beyond the reasonable control of the Contractor and without
its fault or negligence, such as acts of God or the public
enemy, acts of the Government in either its sovereign or con-
tractual capacity, fires, floods, epidemics, quarantine restric-
tions, strikes, unusually severe weather, and delays of
common carriers. The Contractor shall notify the Contracting
Officer in writing as soon as it is reasonably possible after the
commencement of any excusable delay, setting forth the full
particulars in connection therewith, shall remedy such occur-
rence with all reasonable dispatch, and shall promptly give
written notice to the Contracting Officer of the cessation of
such occurrence.

(f) Termination for the Government's convenience. The
Government reserves the right to terminate this contract, or
any part hereof, for its sole convenience. In the event of such
termination, the Contractor shall immediately stop all work
hereunder and shall immediately cause any and all of its sup-
pliers and subcontractors to cease work. Subject to the terms
of this contract, the Contractor shall be paid a percentage of

52.2-42.2 (FAC 2005-22)

the contract price reflecting the percentage of the work per-
formed prior to the notice of termination, plus reasonable
charges that the Contractor can demonstrate to the satisfaction
of the Government, using its standard record keeping system,
have resulted from the termination. The Contractor shall not
be required to comply with the cost accounting standards or
contract cost principles for this purpose. This paragraph does
not give the Government any right to audit the Contractor’s
records. The Contractor shall not be paid for any work per-
formed or costs incurred that reasonably could have been
avoided.

(g) Termination for cause. The Government may terminate
this contract, or any part hereof, for cause in the event of any
default by the Contractor, or if the Contractor fails to comply
with any contract terms and conditions, or fails to provide the
Government, upon request, with adequate assurances of
future performance. In the event of termination for cause, the
Government shall not be liable to the Contractor for any
amount for supplies or services not accepted, and the Contrac-
tor shall be liable to the Government for any and all rights and
remedies provided by law. If it is determined that the Govern-
ment improperly terminated this contract for default, such ter-
mination shall be deemed a termination for convenience.

(h) Warranty. The Contractor warrants and implies that the
items delivered hereunder are merchantable and fit for use for
the particular purpose described in this contract.

(End of clause)
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52.223-13 Certification of Toxic Chemical Release
Reporting.
As prescribed in 23.906(a), insert the following provision:

CERTIFICATION OF TOXIC CHEMICAL RELEASE
REPORTING (AUG 2003)

(a) Executive Order 13148, of April 21, 2000, Greening
the Government through Leadership in Environmental Man-
agement, requires submission of this certification as a prereq-
uisite for contract award.

(b) By signing this offer, the offeror certifies that—

(1) As the owner or operator of facilities that will be
used in the performance of this contract that are subject to the
filing and reporting requirements described in section 313 of
the Emergency Planning and Community Right-to-Know Act
of 1986 (EPCRA) (42 U.S.C. 11023) and section 6607 of the
Pollution Prevention Act of 1990 (PPA) (42 U.S.C. 13106),
the offeror will file and continue to file for such facilities for
the life of the contract the Toxic Chemical Release Inventory
Form (Form R) as described in sections 313(a) and (g) of
EPCRA and section 6607 of PPA; or

(2) None of its owned or operated facilities to be used
in the performance of this contract is subject to the Form R fil-
ing and reporting requirements because each such facility is
exempt for at least one of the following reasons: [ Check each
block that is applicable.]

[ 1 () The facility does not manufacture, process, or
otherwise use any toxic chemicals listed in 40 CFR 372.65;

[ 1(i) The facility does not have 10 or more full-
time employees as specified in section 313(b)(1)(A) of
EPCRA, 42 U.S.C. 11023(b)(1)(A);

[ 1(ii) The facility does not meet the reporting
thresholds of toxic chemicals established under section 313(f)
of EPCRA, 42 U.S.C. 11023(f) (including the alternate
thresholds at 40 CFR 372.27, provided an appropriate
certification form has been filed with EPA);

[ 1 (@iv) The facility does not fall within the following
Standard Industrial Classification (SIC) codes or their
corresponding North American Industry Classification
System sectors:

(A) Major group code 10 (except 1011, 1081, and

1094.

(B) Major group code 12 (except 1241).

(C) Major group codes 20 through 39.

(D) Industry code 4911, 4931, or 4939 (limited to
facilities that combust coal and/or oil for the purpose of gen-
erating power for distribution in commerce).

(E) Industry code 4953 (limited to facilities regu-
lated under the Resource Conservation and Recovery Act,
Subtitle C (42 U.S.C. 6921, et seq.), or 5169, 0r 5171, or 7389
(limited to facilities primarily engaged in solvent recovery
services on a contract or fee basis); or

[ 1(v) The facility is not located in the United States
or its outlying areas..

(End of provision)

52.223-14 Toxic Chemical Release Reporting.
As prescribed in 23.906(b), insert the following clause:

Toxic CHEMICAL RELEASE REPORTING (AUG 2003)

(a) Unless otherwise exempt, the Contractor, as owner or
operator of a facility used in the performance of this contract,
shall file by July 1 for the prior calendar year an annual Toxic
Chemical Release Inventory Form (Form R) as described in
sections 313(a) and (g) of the Emergency Planning and Com-
munity  Right-to-Know  Act 0of 1986  (EPCRA)
(42 U.S.C. 11023(a) and (g)), and section 6607 of the Pollu-
tion Prevention Act of 1990 (PPA) (42 U.S.C. 13106). The
Contractor shall file, for each facility subject to the Form R
filing and reporting requirements, the annual Form R through-
out the life of the contract.

(b) A Contractor-owned or -operated facility used in the
performance of this contract is exempt from the requirement
to file an annual Form R if—

(1) The facility does not manufacture, process, or oth-
erwise use any toxic chemicals listed in 40 CFR 372.65;

(2) The facility does not have 10 or more full-time
employees as specified in section 313(b)(1)(A) of EPCRA,
42 U.S.C. 11023(b)(1)(A);

(3) The facility does not meet the reporting thresholds
of toxic chemicals established under section 313(f) of
EPCRA, 42 U.S.C. 11023(f) (including the alternate thresh-
olds at 40 CFR 372.27, provided an appropriate certification
form has been filed with EPA);

(4) The facility does not fall within the following Stan-
dard Industrial Classification (SIC) codes or their correspond-
ing North American Industry Classification System sectors:

(i) Major group code 10 (except 1011, 1081, and

1094.

(i1) Major group code 12 (except 1241).

(ii1) Major group codes 20 through 39.

(iv) Industry code 4911, 4931, or 4939 (limited to
facilities that combust coal and/or oil for the purpose of gen-
erating power for distribution in commerce).

(v) Industry code 4953 (limited to facilities regu-
lated under the Resource Conservation and Recovery Act,
Subtitle C (42 U.S.C. 6921, et seq.)), or 5169, or 5171, or
7389 (limited to facilities primarily engaged in solvent recov-
ery services on a contract or fee basis); or

(5) The facility is not located in the United States or its
outlying areas.
(c) If the Contractor has certified to an exemption in accor-
dance with one or more of the criteria in paragraph (b) of this
clause, and after award of the contract circumstances change

52.2-137
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52.223-15

FEDERAL ACQUISITION REGULATION

so that any of its owned or operated facilities used in the per-
formance of this contract is no longer exempt—

(1) The Contractor shall notify the Contracting Officer;
and

(2) The Contractor, as owner or operator of a facility
used in the performance of this contract that is no longer
exempt, shall—

(1) Submit a Toxic Chemical Release Inventory Form
(Form R) on or before July 1 for the prior calendar year during
which the facility becomes eligible; and

(i1) Continue to file the annual Form R for the life of
the contract for such facility.

(d) The Contracting Officer may terminate this contract or
take other action as appropriate, if the Contractor fails to com-
ply accurately and fully with the EPCRA and PPA toxic chem-
ical release filing and reporting requirements.

(e) Except for acquisitions of commercial items as defined
in FAR Part 2, the Contractor shall—

(1) For competitive subcontracts expected to exceed
$100,000 (including all options), include a solicitation provi-
sion substantially the same as the provision at FAR 52.223-13,
Certification of Toxic Chemical Release Reporting; and

(2) Include in any resultant subcontract exceeding
$100,000 (including all options), the substance of this clause,
except this paragraph (e).

(End of clause)

52.223-15 Energy Efficiency in Energy-Consuming
Products.
As prescribed in 23.206, insert the following clause:

ENERGY EFFICIENCY IN ENERGY-CONSUMING PRODUCTS
(DEC 2007)

(a) Definition. As used in this clause—
“Energy-efficient product”— (1) Means a product that—
(1) Meets Department of Energy and Environmental
Protection Agency criteria for use of the Energy Star trade-
mark label; or
(i1) Is in the upper 25 percent of efficiency for all sim-
ilar products as designated by the Department of Energy’s
Federal Energy Management Program.

(2) The term “product” does not include any energy-
consuming product or system designed or procured for com-
bat or combat-related missions (42 U.S.C. 8259b).

(b) The Contractor shall ensure that energy-consuming
products are energy efficient products (i.e., ENERGY
STAR® products or FEMP-designated products) at the time
of contract award, for products that are—

(1) Delivered;

(2) Acquired by the Contractor for use in performing
services at a Federally-controlled facility;

(3) Furnished by the Contractor for use by the Govern-
ment; or

52.2-138

(4) Specified in the design of a building or work, or
incorporated during its construction, renovation, or mainte-
nance.

(¢) The requirements of paragraph (b) apply to the Contrac-
tor (including any subcontractor) unless—

(1) The energy-consuming product is not listed in the
ENERGY STAR® Program or FEMP; or

(2) Otherwise approved in writing by the Contracting
Officer.

(d) Information about these products is available for—

(1) ENERGY STAR® at http.//www.energystar.gov/
products; and

(2) FEMP at http.//wwwl.eere.energy.gov/femp/
procurement/eep requirements.html.

(End of clause)

52.224-1 Privacy Act Notification.

As prescribed in 24.104, insert the following clause in
solicitations and contracts, when the design, development, or
operation of a system of records on individuals is required to
accomplish an agency function:

PRIVACY ACT NOTIFICATION (APR 1984)

The Contractor will be required to design, develop, or
operate a system of records on individuals, to accomplish an
agency function subject to the Privacy Act of 1974, Public
Law 93-579, December 31, 1974 (5 U.S.C. 552a) and appli-
cable agency regulations. Violation of the Act may involve the
imposition of criminal penalties.

(End of clause)

52.224-2 Privacy Act.

As prescribed in 24.104, insert the following clause in
solicitations and contracts, when the design, development, or
operation of a system of records on individuals is required to
accomplish an agency function:

PRIVACY ACT (APR 1984)

(a) The Contractor agrees to—

(1) Comply with the Privacy Act of 1974 (the Act) and
the agency rules and regulations issued under the Act in the
design, development, or operation of any system of records on
individuals to accomplish an agency function when the con-
tract specifically identifies—

(1) The systems of records; and
(1) The design, development, or operation work that
the contractor is to perform;

(2) Include the Privacy Act notification contained in
this contract in every solicitation and resulting subcontract
and in every subcontract awarded without a solicitation, when
the work statement in the proposed subcontract requires the
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52.225-1

redesign, development, or operation of a system of records on
individuals that is subject to the Act; and

(3) Include this clause, including this paragraph (3), in
all subcontracts awarded under this contract which requires
the design, development, or operation of such a system of
records.

(b) In the event of violations of the Act, a civil action may
be brought against the agency involved when the violation
concerns the design, development, or operation of a system of
records on individuals to accomplish an agency function, and
criminal penalties may be imposed upon the officers or
employees of the agency when the violation concerns the
operation of a system of records on individuals to accomplish
an agency function. For purposes of the Act, when the contract
is for the operation of a system of records on individuals to
accomplish an agency function, the Contractor is considered
to be an employee of the agency.

(c)(1) “Operation of a system of records,” as used in this
clause, means performance of any of the activities associated
with maintaining the system of records, including the collec-
tion, use, and dissemination of records.

(2) “Record,” as used in this clause, means any item,
collection, or grouping of information about an individual that
is maintained by an agency, including, but not limited to, edu-
cation, financial transactions, medical history, and criminal or
employment history and that contains the person’s name, or
the identifying number, symbol, or other identifying particu-
lar assigned to the individual, such as a fingerprint or voice-
print or a photograph.

(3) “System of records on individuals,” as used in this
clause, means a group of any records under the control of any
agency from which information is retrieved by the name of the
individual or by some identifying number, symbol, or other
identifying particular assigned to the individual.

(End of clause)
52.225-1 Buy American Act—Supplies.
Asprescribed in 25.1101(a)(1), insert the following clause:
BUY AMERICAN ACT—SUPPLIES (JUNE 2003)

(a) Definitions. As used in this clause—
“Component” means an article, material, or supply incor-
porated directly into an end product.

(FAC 2005-22) 52.2-138.1
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52.301 Solicitation provisions and contract clauses (Matrix).

KEY:
Type of Contract:
PorC = |Provision or Clause DDR Dismantling, Demolition, or Removal of Improvements
IBR = |lIs Incorporation by Reference Authorized? (See FAR 52.102) A&E Architect-Engineering
UCF = |Uniform Contract Format Section, when Applicable FAC Facilities
FP SUP = |Fixed-Price Supply IND DEL Indefinite Delivery
CR SUP = |Cost-Reimbursement Supply TRN Transportation
FP R&D = |Fixed-Price Research & Development SAP Simplified Acquisition Procedures (excluding micro-purchase)
CR R&D = |Cost Reimbursement Research & Development UTL SVC Utility Services
FP SVC = |Fixed-Price Service Cl Commercial ltems
CRSVC = |Cost Reimbursement Service
FP CON = |Fixed-Price Construction Contract Purpose:
CR CON = |Cost Reimbursement Construction R Required
T&M LH = |Time & Material/Labor Hours A Required when Applicable
LMV = |Leasing of Motor Vehicles (6] Optional
COM SVC = [Communication Services v Revision
PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT
PROVISION OR CLAUSE PRESCRIBED IN |POR| IBR |UCF| FP | CR | FP | CR | FP | CR | FP | CR |T&M|LMV |COM|DDR |A&E | FAC | IND | TRN | SAP | UTL | CI
c SUP | SUP |R&D |R&D | SVC | SVC | CON |CON | LH svec DEL svec
52.202-1 Definitions. 2.201 C |Yes| | R|IR|A|R|R]|R R|R|R]|R R|R|R|R R
52.203-2 Certificate of Independent 3.103-1 P [No| K| A A A A A|lA|A|A|A|A|A A

Price Determination.

52.203-3 Gratuities. 3.202 C |Yes| | A|lA|IA|IA|IAIAIAIA|IA|IA|AIA|IA|IA|IAIA A
52.203-5 Covenant Against Contingent |3.404 C |Yes| | R R R R R R R R R R R R R R R R R

Fees.

52.203-6 Restrictions on Subcontractor |3.503-2 C |Yes| | R R R R R R

Sales to the Government.

Alternate 1 3.503-2 C |Yes R
52.203-7 Anti-Kickback Procedures. 3.502-3 C |Yes| | R R R R R R R R R R R R R R R R R
52.203-8 Cancellation, Rescission, and |3.104-9(a) C |Yes| | A A A A A A A A A A A A A A A A A

Recovery of Funds for Illegal or

Improper Activity.

52.203-10 Price or Fee Adjustment for |3.104-9(b) C |Yes| | A A A A A A A A A A A A A A A A A

Illegal or Improper Activity.

52.203-11 Certification and Disclosure |3.808(a) P |lYes| K| A|]A|A|A|A|IA|A A AIAIA|A A|A|A|A A

Regarding Payments to Influence

Certain Federal Transactions.

52.203-12 Limitation on Payments to 3.808(b) C |Yes| | A|lA|IA|A|A|A|IA|IA|A|A|AIA|A|IA|IA|A A

Influence Certain Federal Transactions.

52.203-13 Contractor Code of Business |3.1004(a) C |Yes| | A|lA|IA|JA|A|AAIAIAIA|IA|AIA|IA]AlA A

Ethics and Conduct.
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PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

PROVISION OR CLAUSE PRESCRIBED IN [POR|[IBR[UCF| FP [ cCR [ FP [ CR [ FP [ cR | FP | CR [T&M[ LMV [coM|DDR [A&E|FAC | IND [ TRN [ sAP [UTL | cI
c SUP | SUP [R&D |R&D | SVC | SVC [CON |CON | LH svc DEL svc
52.203-14 Display of Hotline Poster(s). |3.1004(b) C |Yes| | AlAIAIAIAIAIAIA|IA|IAIAIA|IA|IA|IAIA A
52.204-1 Approval of Contract. 4.103 C | No | A A A A A A A A A A A A A A A A A A
52.204-2 Security Requirements. 4.404(a) C |Yes| | A A A A A A A A A A A A A A A A A A
Alternate I 4.404(b) C |Yes| | A
Alternate I1 4.404(c) C |Yes| | A A A A
52.204-3 Taxpayer Identification. 4.905 P | No| K A A A A A A A A A A A A A A A A A A
52.204-4 Printed or Copied 4.303 C |Yes| | AlAIAIAIAIAIAIA|IA|IAIAIA|IA|IA|IAIA Al A
Double-Sided on Recycled Paper.
52.204-5 Women-Owned Business 4.603(b) P |Yes| K A A A A A A A A A A A A A A A A A
(Other Than Small Business)
52.204-6 Data Universal Numbering 4.603(a) P lYes| LI A|A|A|AIAIA|IAIAIAIAIA|IAIAIA|JA|IAA]A|A
System (DUNS) Number.
52.204-7 Central Contractor 4.1104 C |Yes| | A A A A A A A A A|lA|A]|A A A A|lA|A|A]|A
Registration.
52.204-8 Annual Representations and ~ |4.1202 P Nl K|A|A|A|A|AIA|IA|IA|A|IAA|IA|A|A|IA|A|A]|A
Certifications
52.204-9 Personal Identity Verification |4.1303 C |Yes| | AlA|IA|A|IAA|A|A]A AlA|IA|IA]A|IA|IA]AI]A
of Contractor Personnel.
52.204-10 Reporting Subcontract 4.1401(a) C |Yes| | A A A A A A A A A A A A A A A A
Awards
52.207-1 Notice of Standard 7.305(a) P |Yes| L | A A A A A|lA]|A A
Competition.
52.207-2 Notice of Streamlined 7.305(b) P lYes|] LI A|JA|AJAI A A|IAIA|JAIA]JA]|A|A Al A A
Competition.
52.207-3 Right of First Refusal of 7.305(c) C |Yes| | A A A A A A A A A A A A A A A A
Employment.
52.207-4 Economic Purchase 7.203 P [No| K| A | A A A
Quantity—Supplies.
52.207-5 Option to Purchase Equipment. | 7.404 C |Yes| | AlA|IA|IAIAIAIA|IAIA]IAAIAAIA]IA]IALIA]A
52.208-4 Vehicle Lease Payments. 8.1104(a) C |Yes| | A A
52.208-5 Condition of Leased Vehicles. |8.1104(b) C |Yes| | A A
52.208-6 Marking of Leased Vehicles. |8.1104(c) C |Yes| | A A
52.208-7 Tagging of Leased Vehicles. |8.1104(d) C |Yes| | A A
52.208-8 Required Sources for Helium |8.505 C | No| | AlA|IA|JA|IAIA|IAIAIAIAIAIAIAA|IAIA]IA]A
and Helium Usage Data.
52.208-9 Contractor Use of Mandatory |8.004 C |Yes| | A A A A
Sources of Supply or Services.
52.209-1 Qualification Requirements.  |9.206-2 C | No| | Al A A | A A A A
52.209-3 First Article Approval— 9.308-1(a)(1)and | C |Yes| | A | O A A A
Contractor Testing. (b)(1)
Alternate I 9.308-1(a)2)and | C |Yes| | A | O A A A
®)(2)
Alternate 11 9.308-2(a)(3)and | C |Yes| | A | O A A A

(b)3)
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PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

PROVISION OR CLAUSE PRESCRIBEDIN [POR|IBR |UCF| FP | CR | FP [ CR | FP | CR | FP | CR |T&M|LMV |COM | DDR |A&E | FAC | IND | TRN | SAP | UTL | CI
c SUP | SUP |R&D |R&D | SVC | SVC |CON |CON | LH svc DEL svc
52.222-39 Notification of Employee 22.1605 c [ No| | AlA|A|A|AIA|IA|A|IA|IAIA|IA|AIA]IAIA A
Rights Concerning Payment of Union
Dues or Fees.
52.222-41 Service Contract Act of 1965. [22.1006(a) C |Yes| | A A A Al A|A Al A
52.222-42 Statement of Equivalent Rates |22.1006(b) C | No| | A A A Al A|A Al A
for Federal Hires.
52.222-43 Fair Labor Standards Act and |22.1006(c)(1) C |Yes| | A A A A A A A
Service Contract Act—Price
Adjustment (Multiple Year and Option
Contracts).
52.222-44 Fair Labor Standards Act and |22.1006(c)(2) C |Yes| | A A A A A A A
Service Contract Act—Price
Adjustment.
52.222-46 Evaluation of Compensation [22.1103 P |Yes| L Al A
for Professional Employees.
52.222-48 Exemption from Application |22.1006(e)(1) C |Yes| | Al A A A
of the Service Contract Act to Contracts
for Maintenance, Calibration, or Repair
of Certain Equipment Certification.
52.222-49 Service Contract Act—Place |22.1006(f) C |Yes| | A A A A A A A
of Performance Unknown.
52.222-50 Combating Trafficking in 22.1705(a) C |Yes| | AlA|IA|AAIA|IA|AIA|IA|A|IAAIA|IA]IA]A|A
Persons.
Alternate I 22.1705(b) C | No| | AlA|A|AAIA|IA|A|IA|IA|A|IA|AIA|IA]IA]A|A
52.222-51 Exemption from Application {22.1006(e)(2) C |Yes| | A A A A
of the Service Contract Act to Contracts
for Maintenance, Calibration, or Repair
of Certain Equipment—Requirements.
52.222-52 Exemption from Application {22.1006(e)(3) P |Yes| | A A A A
of the Service Contract Act to Contracts
for Certain Services—Certification.
52.222-53 Exemption from Application |22.1006(e)(4) C |Yes| | A A A A
of the Service Contract Act to Contracts
for Certain Services—Requirements.
52.223-1 Biobased Product 23.406(a) P|lYes| K| A|]A|A|A|A|A|A|A|A|IA|A|A A|A|A|A|A]A
Certification.
52.223-2 Affirmative Procurement of  |23.406(b) C |Yes| | A A A A A A A A A A A
Biobased Products Under Service and
Construction Contracts.
52.223-3 Hazardous Material 23.303 C |Yes| | A A A A A A A A A A A A A A A A A A
Identification and Material Safety Data.
Alternate I 23.303(b) C |Yes| | AlA|IA|AAIA|IA|AIA|IA|A|IAAIA|IA]IA]A|A
52.223-4 Recovered Material 23.406(c W P lYes K| A|]A|A|A|A|A|A|A|A|A|A]A A|lA|A|A|A]A
Certification.
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PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

PROVISION OR CLAUSE PRESCRIBED IN [POR|[IBR[UCF| FP [ cCR [ FP [ CR [ FP [ cR | FP | CR [T&M[ LMV [coM|DDR [A&E|FAC | IND [ TRN [ sAP [UTL | cI
c SUP | SUP [R&D [R&D | SVC | SVC |CON | CON | LH svc DEL svc
52.223-5 Pollution Prevention and 23.1005 C |Yes| | AlA|IAIAIAIAIAIAIAIAIAIA|IA|IA|IA]IA|A|A
Right-to-Know Information.
Alternate I 23.1005(b) C |[Yes| | AlAIAIAIAIAIA|IA|IALA AlA|IA|A]A|A]|A
Alternate 11 23.1005(c) C |[Yes| | AlAIAIAIAIAIA|IA|IALA a AlA|IA|A]A|A]|A
52.223-6 Drug-Free Workplace. 23.505 C |Yes| | AlA|IA|IAAIA|IA|IAIA|IA|AIA|AIA]IA]IA|A]A
52.223-7 Notice of Radioactive 23.602 C [No | | AlA|IAIAIA|IA|IA|IA|A A A A A
Materials.
52.223-9 Estimate of Percentage of 23.406(d) C | No| | AlAIAIAIAIAIAIA|IA|IAIAIA|IA|IA|IAIA Al A
Recovered Material Content for EPA-
Designated Products.
Alternate I 23.406(d) C | No| | AlAIAIAIAIAIAIA|IA|IAIAIA|IA|IA|IAIA Al A
52.223-10 Waste Reduction Program. 23.705 C |Yes| | A A A A
52.223-11 Ozone-Depleting Substances. |23.804(a) C | No| | Al A A A
52.223-12 Refrigeration Equipment and |23.804(b) C |Yes| | A A A A A A
Air Conditioners.
52.223-13 Certification of Toxic 23.906(a) P |No| K RIR|IR|IR|IR|R|R|R|R|R|R|R|]R|R|R|R R
Chemical Release Reporting.
52.223-14 Toxic Chemical Release 23.906(b) C |Yes| | R | R R R R R | R R R | R R R R|R|R|R R
Reporting.
52.223-15 Energy Efficiency in Energy- |23.206 C |Yes| | AlA|IA|IA|A|A|A|A|A A A A|lA|JA]|A|A]|A
Consuming Products.
52.224-1 Privacy Act Notification. 24.104(a) C |Yes| | A A A A A A A A A A A A A A A A A
52.224-2 Privacy Act. 24.104(b) C |[Yes| | AlAIAIAIAIAIAIAIAIAIAIAIAIA|IA|IALA
52.225-1 Buy American Act—Supplies. |25.1101(a)(1) C |Yes| | A A A A A A A A A A A A
52.225-2 Buy American Act Certificate. [25.1101(a)(2) P | No| K A A A A A A A A A A A
52.225-3 Buy American Act—Free 25.1101(b)(1)(i) C |Yes| | A A A A A A A
Trade Agreements—Israeli Trade Act.
Alternate I 25.1101(b)(1)(ii) C |Yes| | Al A Al A A A A
Alternate I1 25.1101(b)(N(@ii) | C |Yes| | Al A A A A A A
52.225-4 Buy American Act—Free 25.1101(b)(2)(1) P [No| K| A |A Al A A A
Trade Agreements—Israeli Trade Act
Certificate.
Alternate I 25.1101(b)(2)(ii) P [No| K| A |A A A A A
Alternate I1 25.1101(b)(2)(iii) P [No| K| A |A A A A A
52.225-5 Trade Agreements. 25.1101(c)(1) C |Yes| | Al A A A A
52.225-6 Trade Agreements Certificate. |25.1101(c)(2) P [No| K| A |A A A
52.225-7 Waiver of Buy American Act |25.1101(d) P |Yes| L A|lA|A|A A A A
for Civil Aircraft and Related Articles.
52.225-8 Duty-Free Entry. 25.1101(e) C |Yes| | A A A A A A A A A A
52.225-9 Buy American Act— 25.1102(a) C | No A A
Construction Materials.
52.225-10 Notice of Buy American Act |25.1102(b)(1) P | No A A
Requirement—Construction Materials.
Alternate I 25.1102(b)(2) P | No Al A
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